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Defendant, the Internet Corporation for Assigned Names and Numbers (“ICANN”),
hereby requests that the Court take judicial notice pursuant to California Evidence Code sections
452 and 453 of the following documents in support of ICANN’s Demurrer against the Complaint
filed by Plaintiffs Fegistry, LLC, Radix Domain Solutions PTE. LTD., and Doman Venture
Partners PCC Limited (“Plaintiffs”), most of which were cited in, but not attached to, Plaintiffs’
Complaint:

1. ICANN Bylaws, as amended November 28, 2019, a link to which is cited in the
Complaint at paragraph 14, footnote 3, and a true and correct copy of which is attached hereto as
Exhibit 1.

2. Applicant Guidebook, as of June 4, 2012, a link to which is cited in the Complaint
at paragraph 12, footnotes 1 and 2, and a true and correct copy of which is attached hereto as
Exhibit 2.

3. Emergency Panelist Decision on Request for Interim Measures of Protection,
issued on August 7, 2020, ICDR Case No. 01-19-004-0808, a link to which is cited in the
Complaint at paragraph 41, footnote 8, and a true and correct copy of which is attached hereto as
Exhibit 3.

4. Plaintiffs’ IRP Request, submitted on December 16, 2019, ICDR Case No. 01-19-
004-0808, a link to which is cited in the Complaint at paragraph 32, footnote 6, and a true and
correct copy of which is attached hereto as Exhibit 4.

5. ICANN Bylaws, as amended March 16, 2012, a true and correct copy of which is
attached hereto as Exhibit 5.

ARGUMENT

In ruling on a demurrer, the court may properly consider matters that may be judicially
noticed. Evans v. City of Berkeley, 38 Cal. 4th 1, 6 (2006) (citing Joslin v. H.A.S. Ins. Brokerage,
184 Cal. App. 3d 369, 374, (1986); see Cal. Civ. Proc. Code § 430.30(a)). A court can take
judicial notice of records of “(1) any court of this state or (2) any court of record of the United

States or of any state of the United States,” which includes records from arbitration proceedings.
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Cal. Evid. Code § 452(d); Greenspan v. LADT, LLC, 191 Cal. App. 4th 486, 525 (2010) (finding
that court properly took judicial notice of arbitration award) (citing Cal. Evid. Code § 452(d)); see
also Trabuco Highlands Cmty. Ass’n v. Head, 96 Cal. App. 4th 1183, 1186 n.4 (2002) (taking
judicial notice of arbitration briefs). Courts can also take judicial notice of “[f]acts and
propositions that are not reasonably subject to dispute and are capable of immediate and accurate
determination by resort to sources of reasonably indisputable accuracy.” Cal. Evid. Code §
452(h).

The Court must take judicial notice of items falling within the permissive categories of
Section 452, if the requesting party (1) gives adequate notice to the adverse party; and
(2) includes sufficient information to enable the court to take judicial notice. Cal. Evid. Code
§ 453.

To start, Exhibits 1 through 4 were each referenced in Plaintiffs’ Complaint, and Plaintiffs
even cited to the URLs. Plaintiffs, however, failed to attach them as individual exhibits.
Therefore, Exhibits 1 through 4 should be treated as incorporated into the complaint, even if not
subject to judicial notice. See, e.g., Svenson v. Google, Inc., 65 F. Supp. 3d 717, 722-23 (N.D.
Cal. 2014) (“Plaintiff’s failure to attach the agreements as exhibits to the complaint, and her
decision instead to include hyperlinks in the text of the complaint . . . needlessly multiplied and
confused the proceedings.”).

In any event, the exhibits are also independently subject to judicial notice. First,
ICANN’s Bylaws and the provisions therein (Exhibit 1) are judicially noticeable because they are
“not reasonably subject to dispute and are capable of immediate and accurate determination by
resort to sources of reasonably indisputable accuracy.” Cal. Evid. Code § 452(h). The Bylaws
are readily available on ICANN’s website, as Plaintiffs are aware given that they cited to the
appropriate URL in the Complaint. Plaintiffs cite to various provisions of the Bylaws in their
Complaint, (see, e.g., Compl. 9 14, 15, 17, 25, 27-30, 44) and therefore cannot dispute the
accuracy of the Bylaws. Moreover, a corporation’s bylaws are generally judicially noticeable.

See El-Attar v. Hollywood Presbyterian Med. Ctr., 56 Cal. 4th 976, 989 (2013) (taking judicial
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notice of the hospital’s model bylaws); Masters v. San Bernadino Cnty Employees Ret. Ass’'n, 32
Cal. App. 4th 30, 35 n.1 (1995) (taking judicial notice of the defendant’s Bylaws).

Second, the Applicant Guidebook and the provisions therein (Exhibit 2) are proper for
judicial notice because they also are “not reasonably subject to dispute and are capable of
immediate and accurate determination by resort to sources of reasonably indisputable accuracy.”
Cal. Evid. Code § 452(h). Like the Bylaws, the Applicant Guidebook is also publicly available
on ICANN’s website, and Plaintiffs both cite to the Applicant Guidebook and discuss certain
Guidebook provisions in the Complaint. (See, e.g., Compl. 9 12, 92.) Again, Plaintiffs do not
and cannot dispute the accuracy of the Applicant Guidebook on which their Complaint is
predicated.

Third, the Emergency Panelist’s decision on Plaintiffs’ request for interim measures of
protection (Exhibit 3) is judicially noticeable under Section 452(d) because it comprises a record
from another court. As Plaintiffs allege in the Complaint, Plaintiffs instituted [CANN’s
Independent Review Process (“IRP”), which is administered by the International Centre for
Dispute Resolution (“ICDR”) and akin to an arbitration. (See, e.g., Compl. 99 32, 38.) During
the course of the IRP, Plaintiffs submitted a request for interim measures of protection, and an
ICDR-appointed Emergency Panelist considered and reached a decision on the request. The
Emergency Panelist’s decision, is therefore similar to an arbitration award, and is judicially
noticeable on that basis. See Cal. Evid. Code § 452(d); Greenspan, 191 Cal. App. 4th at 525.

The Emergency Panelist’s decision, and the fact that the decision addressed the same
issues that Plaintiffs raise in this lawsuit, is also judicially noticeable because they are capable of
immediate and accurate determination by resort to sources of reasonably indisputable accuracy.
Cal. Evid. Code § 452(h). Plaintiffs cite to the Emergency Panelist’s decision and provide the
URL where this decision can be found on ICANN’s website, (Compl. § 41) further demonstrating
that this decision is not reasonably subject to dispute. To be clear, ICANN is not asking the Court
to take judicial notice of the factual findings by the Emergency Panelist; instead, [CANN merely

requests that the Court take judicial notice that the Emergency Panelist’s decision exists, and that,
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as demonstrated in the decision, the Emergency Panelist decided the same issues that Plaintiffs
are currently raising in this Court.

Fourth, Plaintiffs’ IRP Request in the pending IRP, and the fact contained therein that
Plaintiffs submitted their applications for the . HOTEL generic top-level domain (“gTLD”) in
2012, are judicially noticeable. Plaintiffs’ IRP Request is akin to an arbitration brief of which
courts have taken judicial notice. Trabuco Highlands Cmty. Ass’n, 96 Cal. App. 4th at 1186 n.4
(2002). Additionally, the fact that Plaintiffs submitted an IRP Request, and that Plaintiffs
submitted their .HOTEL applications in 2012 are not reasonably subject to dispute, and are
capable of immediate and accurate determination. In fact, in Plaintiffs’ IRP Request, Plaintiffs
acknowledge that . HOTEL “had seven applicants in 2012.” Ex. 4, at p. 5.

Finally, ICANN’s Bylaws from 2012 are judicially noticeable because they are “not
reasonably subject to dispute and are capable of immediate and accurate determination by resort
to sources of reasonably indisputable accuracy.” Cal. Evid. Code § 452(h). Like the current
Bylaws, the 2012 Bylaws are readily available on ICANN’s website. And again, a corporation’s
bylaws are generally judicially noticeable. See El-Attar v. Hollywood Presbyterian Med. Ctr., 56
Cal. 4th 976, 989 (2013) (taking judicial notice of the hospital’s model bylaws); Masters v. San
Bernadino Cnty Employees Ret. Ass’'n, 32 Cal. App. 4th 30, 35 n.1 (1995) (taking judicial notice
of the defendant’s Bylaws).

CONCLUSION
For the forgoing reasons, ICANN respectfully requests that the Court take judicial notice

of Exhibits 1 through 5 to this Request for Judicial Notice.

Dated: January 22, 2021 Jones Day

By: /s/ Eric P. Enson

Eric P. Enson
Attorneys for Defendant

INTERNET CORPORATION FOR
ASSIGNED NAMES AND NUMBERS
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	I. Introduction and Procedural Background
	1. This is the Decision on a Request for Interim Measures of Protection in this Independent Review Process (“IRP”) case, administered by the International Centre for Dispute Resolution (“ICDR”) under its International Arbitration Rules, amended and ef...
	2. Claimants are Fegistry, LLC, Minds + Machines Group, Ltd., Radix Domain Solutions Pte. Ltd., and Domain Ventures Partners PCC Limited (“Claimants”).  Claimants state that they each effectively own and/or control independent applications to own and ...
	3. Respondent Internet Corporation for Assigned Names and Numbers (“Respondent” or “ICANN”) is a California not-for-profit public benefit corporation formed in 1998.  ICANN oversees the technical coordination of the Internet’s domain name system (“DNS...
	4. The Emergency Panelist, Christopher S. Gibson, was duly appointed by the ICDR in accordance with the ICDR Rules (Article 6) and the Interim Supplementary Procedures (Rule 10) to consider Claimants’ request for interim measures.  The ICDR formalized...
	5. Claimants’ IRP questions whether ICANN breached its Articles of Incorporation (“Articles”), Bylaws and internal policies and procedures through actions or inactions by ICANN’s Board of Directors (“Board”) in relation to the community-based applicat...
	6. In a prior related IRP, Despegar et al. v. ICANN (the “Despegar IRP”),2F  the claimants there previously requested review of whether ICANN had breached its Articles, Bylaws and the Applicant Guidebook (“Guidebook”) in relation to HTLD's application...
	7. The present IRP concerns decisions (“actions or failures to act”) taken by ICANN’s Board after the Despegar IRP – including the Board’s decisions on Claimants’ Reconsideration Request 16-11 (“Request 16-11”)5F  and Reconsideration Request 18-6 (“Re...
	II. Procedural Background
	8. On December 19, 2019, following a failed Cooperative Engagement Process (“CEP”)7F  with ICANN, Claimants submitted a Request for Independent Review Process (“IRP Request”), with supporting exhibits, in relation to ICANN's treatment of the gTLD stri...
	9. On 30 December 2019, ICANN notified the ICDR Administrator that, consistent with ICANN’s standard practice and “as Claimants are aware, without emergency measures of protection, ICANN will proceed with the contracting phase for the prevailing .HOTE...
	10. On January 30, 2020, Claimants submitted their Request for Interim Measures of Protection (“Claimants’ IM Request”), with supporting exhibits, “essentially under protest”9F  pursuant to the Interim Supplementary Procedures, Article 10 (Interim Mea...
	11. On February 3, 2020, ICANN submitted its Response to Request for Independent Review Process (“ICANN’s IRP Response”), with supporting exhibits.
	12. The Emergency Panelist convened a telephonic preparatory conference call with the parties on April 7, 2020 for the purpose of discussing the dispute between them and related organizational matters, including a timetable for further written submiss...
	13. On April 24, 2020, Claimants submitted their Brief in Support of Request for Interim Measures (“Claimants’ Brief”), with supporting exhibits.10F
	14. On May 12, 2020, ICANN submitted its Opposition to Claimants' Amended Request for Emergency Measures (“ICANN’s Opposition”), with supporting exhibits.
	15. On May 20, 2020, Claimants submitted their Reply in Support of Request for Interim Measures (“Claimants’ Reply”), with supporting exhibits.
	16. The Emergency Panelist conducted a telephonic hearing with the parties on May 26, 2020.  Shortly before the hearing, on May 26th ICANN submitted a copy of a PowerPoint slide deck to be used in support of its presentation at the hearing.  Claimants...
	17. On June 1, 2020, Claimants submitted their slide deck in support of their interim measures request (“Claimants’ Slide Deck”).
	18. On June 2, 2020, ICANN submitted its revised slide deck in support of ICANN’s opposition to Claimants’ request for interim measures (“ICANN’s Slide Deck”).
	19. The Emergency Panelist conducted a telephonic hearing with the parties on June 3, 2020 (the “June 3rd Hearing”), at which the parties’ representatives made their substantive submissions. An audio recording of this hearing was made with the agreeme...
	20. During the hearing on June 3rd, counsel for ICANN provided an undertaking on behalf of ICANN that it had already sent letters to The Economist Intelligence Unit (“EIU”) and FTI Consulting, Inc. (“FTI”) requesting that they preserve relevant docume...
	21. On June 11, 2020, ICANN submitted a letter in response to a question that had been posed by the Emergency Panelist during the June 3, 2020 hearing. At the hearing, the Emergency Panelist asked counsel for ICANN why should ICANN not be required to ...
	22. On June 15, 2020, the Emergency Panelist acknowledged receipt of ICANN’s June 11th letter and directed a further question to ICANN.  During ICANN’s presentation at the June 3rd hearing, counsel had stated “that the claimants have never addressed [...
	23. On June 16, 2020, Claimants submitted an email in which they stated their position on the issue of the IRP administrative costs. Claimants’ email is discussed in Part VI, Section C(6) below.
	24. On June 16, 2020, ICANN submitted a letter responding to the Emergency Panelist’s question (in the Emergency Panelist’s email of June 15th), requesting that ICANN clarify which of Claimants’ claims ICANN considers to be time barred.  In its letter...
	25. On June 17, 2020, the Emergency Panelist acknowledged receipt of ICANN’s June 16th letter and declared the hearing closed, while reserving the right to ask further questions of the parties.
	26. On June 18, 2020, ICANN sent a letter to Claimant, while copying the Emergency Panelist, in which ICANN responded to the questions in Claimant’s email of June 16th concerning the IRP administrative costs.  ICANN’s June 18th letter is discussed in ...
	III. Background
	A.  Prior Related Proceedings and ICANN Board Decisions
	27. ICANN oversees the technical coordination of the DNS on behalf of the Internet community.  To that end, ICANN contracts with entities that operate gTLDs, that is, the portion of an Internet domain name to the right of the final dot, such as “.COM”...
	28. The final version of the Guidebook was published on June 4, 2012, setting out detailed instructions to gTLD applicants and procedures for evaluating new gTLD applications.14F  The Guidebook provides that applicants may designate their applications...
	29. The relevant history related to the applications, challenges, and ICANN’s processes and decisions pertaining to the .HOTEL gTLD extends for almost eight years, and the early background is set forth in the Despegar IRP Declaration.17F  That history...
	30. ICANN received seven applications for the .HOTEL gTLD – six standard applications, including those submitted by Claimants or their subsidiaries, and one community-based application submitted by HTLD, a non-party to this IRP case.  Only one applica...
	31. If a community-based application is made for a gTLD, such as HTLD’s application for .HOTEL, that applicant is invited to elect to proceed to Community Priority Evaluation ("CPE"), whereby its application is evaluated by a CPE Panel in order to est...
	32. On June 11, 2014, the EIU found that HTLD’s .HOTEL application should be awarded Community Priority, meaning that HTLD’s application, as a community-based application, would be given priority over the other .HOTEL applications.20F
	33. In 2014, certain of the applicants for .HOTEL submitted Reconsideration Requests (“RFR”) 14-34 and 14-39 challenging (i) the CPE result awarding HTLD’s application Community Priority, and (ii) ICANN’s response to requests for documents relating to...
	34. While the Despegar IRP was pending, the claimants in that case added a claim that HTLD’s application should be rejected because individuals associated with HTLD allegedly exploited the privacy configuration of ICANN’s new gTLD applicant portal to ...
	35. The IRP panel in the Despegar IRP Declaration declared ICANN to be the prevailing party,25F  stating:
	36. As to the CPE process, the Despegar IRP panel observed that
	“Many general complaints were made by the Claimants as to ICANN's selection process in appointing EIU as the CPE Panel, the process actually followed by EIU in considering community based applications, and the provisions of the Guidebook. However, the...
	Nevertheless, a number of the more general issues raised by the Claimants and, indeed, some of the statements made by ICANN at the hearing, give the Panel cause for concern, which it wishes to record here and to which it trusts the ICANN Board will gi...
	37. While recognizing that the New gTLD Program was near its end and that “there is little or nothing that ICANN can do now,” the IRP panel recommended that a system should be put in place to ensure that CPE evaluations are conducted “on a consistent ...
	38. With respect to the Portal Configuration issue, the Despegar IRP panel found that “serious allegations”30F  had been made and that the “approach taken by the ICANN Board so far in relation to this issue does not, in the view of the Panel, comply w...
	39. On March 10, 2016, ICANN’s Board (the “Board”) accepted the findings in the Despegar IRP Declaration and directed, among other things, that ICANN:
	(i) “ensure that the New gTLD Program Reviews take into consideration the issues raised by the Panel as they relate to the consistency and predictability of the CPE process and third-party provider evaluations” and
	(ii) “complete the investigation of the issues alleged by the .HOTEL Claimants regarding the portal configuration as soon as feasible and to provide a report to the Board for consideration following the completion of that investigation.”36F
	40. ICANN conducted a forensic investigation of the Portal Configuration issues and the related allegations by the Despegar IRP claimants. ICANN’s Portal Configuration investigation found, among other things, that over 60 searches, resulting in the un...
	41. On August 9, 2016, the Board passed two resolutions (“August 2016 Resolutions”) concluding, among other things, that the cancellation of HTLD’s .HOTEL application was not warranted, and directing ICANN to move forward with processing HTLD’s applic...
	42. Request 16-11:  On August 25, 2016, Claimants submitted a  Reconsideration Request 16-11 seeking reconsideration of, among other things, the August 2016 Resolutions.40F   Request 16-11 claimed, among other things, that ICANN violated its Articles,...
	43. On January 27, 2019, the Board accepted the Board Accountability Mechanisms Committee’s (“BAMC”) recommendation to deny Request 16-11 (“January 2019 Resolution”).42F  While Claimants in Request 16-11 had requested reconsideration of the Board’s Au...
	44. Request 16-11 and the Board’s January 2019 Resolution 11 are discussed in detail in Part VI, Section B(2)(a) below.
	45. Request 18-6: While Request 16-11 was pending, in September 2016 the Board directed ICANN “to undertake an independent review of the process by which ICANN staff interacted with the CPE provider, both generally and specifically with respect to the...
	46. On December 13, 2017, ICANN published three reports on the CPE Process Review (“CPE Process Review Reports”).49F   On March 15, 2018, the Board passed several resolutions (“March 2018 Resolutions”), which accepted the findings in the CPE Process R...
	47. On April 14, 2018, several of the applicants for .HOTEL submitted Request 18-6, challenging the Board’s March 2018 Resolutions.51F
	48. On May 19, 2018, Request 18-6 was sent to the Ombudsman for review and consideration.  The Ombudsman recused himself from this matter on May 23, 2018 pursuant to Article 4, Section 4.2(l)(iii) of the Bylaws.52F
	49. On July 18, 2018, the Board denied Request 18-6 (“July 2018 Resolution”), concluding that the Board considered all material information and that the Board’s March 2018 Resolutions concerning the CPE Process Reviews are consistent with ICANN’s miss...
	50. Request 18-6 and the Board’s July 2018 Resolution are discussed in detail in Part VI, Section B(2)(b) below.
	B. Overview of Claimants’ IRP Claims and ICANN’s Responses
	51. The standards for granting interim measures of protection under Rule 10 of the Interim Supplementary Procedures (discussed in Parts V and VI below) require that a claimant establish, inter alia, a “likelihood of success on the merits” or “sufficie...
	52. A summary of the parties’ claims and arguments in the IRP is provided below.
	1) Claimants’ Submissions
	53. Claimant’s IRP Request states that the following issues must be substantively reviewed: (i) “ICANN subversion of the .HOTEL CPE and first IRP (Despegar)”; (ii) “ICANN subversion of FTI’s CPE Process Review”; (iii) “ICANN subversion of investigatio...
	54. Claimants also submit that they should be entitled to Ombudsman review of Request 16-11 and Request 18-6 as called for in the Bylaws,58F  that “ICANN should get an IRP Standing Panel and Rules of Procedure in place, after six years of minimal prog...
	55. Claimants have stated the following specific claims in their IRP Request:
	(a) Claimants seek review of whether ICANN had undue influence over the EIU with respect to EIU’s CPE decisions, and over FTI with respect to the CPE Process Review, alleging that (i) ICANN’s and EIU’s communications are critical to this inquiry, but ...
	(b) Claimants seek review whether they were discriminated against in violation of Bylaws, as ICANN allegedly reconsidered other CPE results but not those for the .HOTEL.  Claimants allege the Board addressed the violations of its Bylaws in the CPE for...
	(c) Claimants seek review of ICANN’s Portal Configuration investigation and refusal to penalize HTLD’s willful accessing of Claimants’ confidential, trade secret information.  Claimants contend, among other things, that the alleged misdeeds of a major...
	(d) Claimants seek review of ICANN’s decision to approve the sale of HTLD, the .HOTEL community-based applicant, to Afilias, a domain registry conglomerate (operating no less than 25 TLDs including .INFO, .GLOBAL, .ASIA, .VEGAS and .ADULT), without re...
	56. Claimants aver that HTLD’s .HOTEL application should be denied, or at least its Community Priority relinquished, as a consequence not only for HTLD’s alleged spying on competitors’ secret information, but also because HTLD is no longer the same co...
	2) ICANN’s Submissions
	57. ICANN has submitted the following contentions in opposition to Claimants’ IRP Request:
	(a) ICANN states that this IRP proceeding calls for a determination of whether ICANN complied with its Articles, Bylaws and internal policies and procedures in evaluating Claimants’ Reconsideration Requests concerning HTLD’s community-based applicatio...
	(b) ICANN contends that Claimants’ arguments suffer from a systemic problem – they do not identify what was wrong with the BAMC’s Recommendations or the Board’s actions on Request 16-11 and Request 18-6.  ICANN claims that Claimants ignore the key que...
	(c) ICANN contends that the Board’s actions on Request 16-11 complied with ICANN’s Articles, Bylaws and established policies and procedures, which is why Claimants are attempting to re-litigate time-barred disputes and cast unfounded aspersions on ICANN.
	(d) ICANN contends that Claimants requests for an Ombudsman to be assigned in relation to Request 16-11 and 18-6 are untimely and baseless.  While Claimants seek Ombudsman review of the BAMC’s decision on Request 16-11, ICANN contends that neither the...
	(e) ICANN states that Claimants’ challenge to the Board’s resolutions accepting the Despegar IRP Declaration is untimely and lacks merit.  Claimants’ challenge to the Board’s action accepting the Despegar IRP Declaration was untimely when Claimants su...
	(f) ICANN contends it did not discriminate against Claimants by reviewing other CPE results but not reviewing the .HOTEL CPE result.  While Claimants suggest this was a violation of ICANN’s commitment to make decisions by applying documented policies ...
	(g) ICANN contends that it handled the Portal Configuration investigation and consequences in a manner fully consistent with the Articles, Bylaws, and established policies and procedures. The Portal Configuration investigation shows that ICANN investi...
	(h) ICANN claims that the Board’s action on Request 18-6 complied with ICANN’s Articles, Bylaws and established policies and procedures.  ICANN states that while Claimants argue ICANN should have reconsidered Board resolutions concerning the CPE Revie...
	(i) ICANN contends that the challenges to ICANN’s inaction concerning HTLD’s ownership are untimely and without merit.  These claims are time-barred as Claimants waited for over three years before bringing them; and they are meritless because no Artic...
	(j) ICANN submitted a chart (see Part VI, Section B(1) below) in response to the Emergency Panelist’s request, in which it acknowledged that challenges to the Board’s decisions to deny Request 16-11 and Request 18-6 are timely, but claimed that Claima...
	IV. Claimants’ Requested Interim Measures of Protection
	58. Claimants in their IM Request have requested (i) as a preliminary matter, that the ICDR must recuse itself due to an alleged conflict of interest, and (ii) six interim measures of protection. Claimants demands can be grouped into three categories ...
	59. I – Request ICDR’s recusal due to alleged conflict of interest:
	(i) Claimants object to the ICDR’s administrative role in this IRP, alleging a conflict of interest, and request that the “ICDR must therefore recuse itself, and the parties must agree upon another forum for adjudication of this request.”75F   At mini...
	60. II – Request protective measures for the main IRP proceedings:
	Claimants request that ICANN be required:
	(ii) to “not change the status quo as to the .HOTEL Contention Set during the pendency of this IRP”77F ;
	(iii) to “preserve, and direct HTLD, EIU, FTI and Afilias to preserve, all potentially relevant information for review”78F  in this IRP;
	61. III – Request that ICANN be ordered to implement procedural rights as allegedly required by ICANN’s Bylaws:
	Claimants request that ICANN be required:
	(iv) to “appoint an independent ombudsman to review the BAMC’s decisions in RFRs 16-11 and 18-6”;79F
	(v) to “appoint and train a Standing Panel of at least seven members as defined in the Bylaws and [Interim Supplementary Procedures], from which any IRP Panel shall be selected…and to which Claimants might appeal, en banc, any IRP Panel Decisions per ...
	(vi) to “adopt final Rules of Procedure”;81F  and
	(vii) to “pay all costs of the Emergency Panel and of the IRP Panelists.”82F
	V. STANDARDS FOR REVIEW
	62. The Interim Supplementary Procedures, as adopted on October 25, 2018, provide in their introductory paragraph that “[t]hese procedures apply to all independent review process proceedings filed after 1 May 2018.”  Further, these procedures, in Rule...
	“[i]n the event there is any inconsistency between these Interim Supplementary Procedures and the ICDR RULES, these Interim Supplementary Procedures will govern.  These Interim Supplementary Procedures and any amendment of them shall apply in the form...
	63. Claimants filed their IRP Request on December 19, 2019.  At that time, the Interim Supplementary Procedures of October 25, 2018 were in effect – they apply to the proceedings in this IRP, including Claimants’ request for interim measures of protec...
	64. The applicable Articles for purposes of this IRP are ICANN’s current Articles, as approved by the Board’s on August 9, 2016, and filed with the California Secretary of State on October 3, 2016.  The Articles provide in Article III, as follows:
	“The Corporation shall operate in a manner consistent with these Articles and its Bylaws for the benefit of the Internet community as a whole, carrying out its activities in conformity with relevant principles of international law and international co...
	65. The applicable Bylaws for this IRP – necessary to consider, inter alia, the merits of Claimants’ substantive claims in this IRP (e.g., whether the Board’s action or failure to act breached any Articles, Bylaws or other policies or commitments in e...
	66. The standards for assessing whether to grant interim measures of protection in an IRP are set out expressly in Rule 10 of the Interim Supplementary Procedures and in the ICANN Bylaws.83F   The parties agree that Rule 10 applies,84F  although Claim...
	67. Rule 10 provides in relevant part as follows:
	“10. Interim Measures of Protection
	A Claimant may request interim relief from the IRP PANEL, or if an IRP PANEL is not yet in place, from the STANDING PANEL. Interim relief may include prospective relief, interlocutory relief, or declaratory or injunctive relief, and specifically may i...
	An EMERGENCY PANELIST shall be selected from the STANDING PANEL to adjudicate requests for interim relief. In the event that no STANDING PANEL is in place when an EMERGENCY PANELIST must be selected, a panelist may be appointed by the ICDR pursuant to...
	(i) A harm for which there will be no adequate remedy in the absence of such relief;
	(ii) Either: (A) likelihood of success on the merits; or (B) sufficiently serious questions related to the merits; and
	(iii) A balance of hardships tipping decidedly toward the party seeking relief.”
	68.  Rule 5 of the Interim Supplementary Procedures provides that “[i]n the event that an EMERGENCY PANELIST has been designated to adjudicate a request for interim relief…, the EMERGENCY PANELIST shall comply with the rules applicable to an IRP PANEL...
	69. Rule 11 of the Interim Supplementary Procedures87F  provides further general guidance on the standards to be applied, stating in relevant part:
	a. With respect to COVERED ACTIONS[89F ], the IRP PANEL shall make findings of fact to determine whether the COVERED ACTION constituted an action or inaction that violated ICANN’S Articles or Bylaws.
	b. All DISPUTES shall be decided in compliance with ICANN’s Articles and Bylaws, as understood in the context of the norms of applicable law and prior relevant IRP decisions.
	c. For Claims arising out of the Board’s exercise of its fiduciary duties, the IRP PANEL shall not replace the Board’s reasonable judgment with its own so long as the Board’s action or inaction is within the realm of reasonable business judgment.
	d. .    .    .    .   ”
	70. Finally, the ICDR Rules, Article 6 (Emergency Measures of Protection), section (5) provides in relevant part that
	“The emergency arbitrator shall have no further power to act after the arbitral tribunal is constituted. Once the tribunal has been constituted, the tribunal may reconsider, modify, or vacate the interim award or order of emergency relief issued by th...
	71. In view of Article 6(5), it is clear that this Decision of the Emergency Panelist concerning interim relief can be reconsidered, modified or vacated by the IRP Panel, and does not resolve the merits to be fully addressed by the Panel.  For any req...
	VI. DISCUSSION AND ANALYSIS
	72. This Part addresses first whether the ICDR should be ordered to recuse itself in this case due to an alleged conflict of interest (Section A).  After addressing that preliminary issue, the Emergency Panelist turns to assess whether Claimants have ...
	A. Request for ICDR’s Recusal Due to Alleged Conflict of Interest
	73. Claimants object to the ICDR’s role in this IRP, alleging a conflict of interest and requesting that the “ICDR must therefore recuse itself, and the parties must agree upon another forum for adjudication of this request.”90F  At minimum, Claimants...
	74. Claimants contend that ICDR has a financial conflict of interest as to this request for interim measures, or, at minimum, there is an apparent conflict because ICDR is the sole provider of IRP services to ICANN.92F   Claimants maintain that if an ...
	75. Claimants further contend that each case generates initial filing fees for the ICDR, and the New gTLD Program is expected to expand in coming years, with a proportionate share of additional disputes reasonably expected to arise. Claimants argue th...
	76. Claimants, in emails to the ICDR case administrator in this IRP (dated March 24, 2020 and March 31, 2020), challenged the ICDR on this approach and asked for clarification of what “ICDR procedure” requires that the filing party must submit the ful...
	“The procedure to bill the entire deposit for emergency arbitrator compensation to the party filing an emergent relief application is an internal, universal policy of the ICDR. It was developed after many years of processing emergency applications in ...
	ICANN was not involved in any way with our discussions and decisions surrounding the implementation of this policy.”97F
	77. Claimants cite to the IBA Guidelines on Conflicts of Interest in International Arbitration.98F  Claimants contend the Guidelines are applicable to this situation, and should be deemed authoritative. General Standard 2(a) provides: “An arbitrator s...
	78. ICANN, on the other hand, contends that nothing in the ICDR’s actions as the IRP Provider in this proceeding demonstrates a violation of ICANN’s Bylaws or a conflict of interest. According to ICANN, Claimants misunderstand ICDR’s role in this proc...
	79. The Emergency Panelist observes, as an initial matter, that Claimants challenge against the ICDR does not prevent the ICDR from administering this case.  Rule 2 of the Interim Supplementary Procedures provides that the “Interim Supplementary Proce...
	“Issues regarding arbitral jurisdiction raised prior to the constitution of the tribunal shall not preclude the Administrator [ICDR] from proceeding with administration and shall be referred to the tribunal for determination once constituted.”
	80. The Emergency Panelist finds that the ICDR has not been compromised in its role as administrator of this IRP, even in view of Claimants’ interim relief request that ICANN be ordered to appoint the IRP Standing Panel. As indicated by Article 19.4, ...
	81. Furthermore, the Emergency Panelist recognizes that the ICDR “has been designated and approved by ICANN’s Board of Directors as the IRP Provider…under Article 4, Section 4.3 of ICANN’s Bylaws.”106F  This designation has not been withdrawn, even wh...
	“The IRP Provider shall disclose any material relationship with ICANN, a Supporting Organization, an Advisory Committee, or any other participant in an IRP proceeding.”109F
	82. Here, the ICDR, when requested by Claimants, disclosed the relevant information concerning its relationship with ICANN, the source of any revenue received by the ICDR in connection with IRP cases, and the basis for requesting that Claimants pay th...
	“In furtherance to our email of February 28, 2020 and pursuant to our fee schedule found here, filing fees are paid by the party that brings a claim before the ICDR. Should a Respondent file a counterclaim, they would be responsible for the appropriat...
	.    .    .   .
	The compensation and expenses for the Panelist are disclosed and set at the time of appointment. The ICDR will process invoices upon receipt and disburse payment to the Arbitrator from the deposits made by the parties. The itemized invoices will be av...
	Lastly, in 2006, the ICDR was designated by ICANN as the Independent Review Panel Provider (IRPP) pursuant to their bylaws. There were no payments made by ICANN to the ICDR in relation to this designation.”
	83. Regarding the approach taken by the ICDR requiring Claimants to pay the full deposit for the fees of the Emergency Panelist – discussed in Part VI, Section (C)(6) below, with ICANN changing its position and now committing to pay such fees – the IC...
	“The procedure to bill the entire deposit for emergency arbitrator compensation to the party filing an emergent relief application is an internal, universal policy of the ICDR. It was developed after many years of processing emergency applications in ...
	ICANN was not involved in any way with our discussions and decisions surrounding the implementation of this policy.”110F
	84. The role for the ICDR since its designation by the ICANN Board as the IRP Provider has not changed over the years, even as ICANN’s Bylaws have called for the establishment of an IRP Standing Panel.  As ICANN has indicated, the appointment of a Sta...
	“In the event that a STANDING PANEL is not in place when the relevant IRP is initiated or is in place but does not have capacity due to other IRP commitments, the CLAIMANT and ICANN shall each select a qualified panelist from outside the STANDING PANE...
	85. Claimants argue that, because their request for interim measures calls for the immediate appointment of the Standing Panel, the ICDR faces a conflict of interest and cannot administer this case.  The Emergency Panelist disagrees. Here, the Emergen...
	86. Finally, to the extent the IBA Rules might apply,112F  the Emergency Panelist disagrees with Claimants contention that the analysis of conflict of interest for an administrator such as the ICDR is the same as that for an arbitrator.  The provision...
	“Arbitral or administrative secretaries and assistants, to an individual arbitrator or the Arbitral Tribunal are bound by the same duty of independence and impartiality as   arbitrators, and it is the responsibility of the Arbitral Tribunal to ensure ...
	87. General Standard 5(b) does not apply to the ICDR in its role as the administrator of IRP cases, because the ICDR does not act as an “arbitral or administrative secretary” or “assistant” to IRP Panelists or to the Emergency Panelist.
	88. All of this is not to say that there could never be circumstances indicating bias or conflict of interest on the part of an institution such as ICDR.  However, in this case, the record establishes that the ICDR, in requesting from Claimants the pa...
	89. For all of the above reasons, the Emergency Panelist denies Claimants’ request that the ICDR be ordered to recuse itself from this IRP.  As with the entirety of this Decision, this finding does not bind the IRP Panel. The Emergency Panelist leaves...
	B. Sufficiently Serious Questions Related to the Merits
	90. Rule 10 of the Interim Supplementary Procedures requires that “[i]nterim relief may only be provided if the EMERGENCY PANELIST determines that the Claimant has established all of the [three] factors” listed in Rule 10.114F   As emphasized by ICANN...
	91. Claimants at the June 3rd Hearing contended that the focus, at this point, should be on the standard set out in (B), “sufficiently serious questions related to the merits.”116F   Claimants argue that a “detailed analysis of the merits is inappropr...
	92. The Emergency Panelist will address the “sufficiently serious questions” issue first to determine if that standard is met; if it is not met, there is no need to evaluate each of Claimants’ individual requests for interim relief under factors (i) (...
	1) ICANN Alleges Time-Bar Against Some of Claimants’ IRP Claims
	93. ICANN contends that a number of Claimants’ IRP claims are time-barred and stressed at the June 3rd Hearing that this was an important point.119F  In doing so, ICANN has characterized and classified Claimants’ IRP claims, as listed in the chart in ...
	94. As noted in paragraph 24 above, ICANN submitted a letter on June 16, 2020 responding to a question from the Emergency Panelist requesting that ICANN clarify which of Claimants’ claims ICANN contends are time barred.122F   In its letter, ICANN prov...
	95. ICANN indicated in its chart that different versions of the Bylaws (with different deadlines for filing IRP claims) apply to Claimants’ claims made in this IRP.  ICANN also stated that
	“Even if all of the ICANN actions identified in this chart are evaluated under the time for filing set forth in Rule 4 of the Interim Supplementary Procedures, which became effective 25 October 2018…, those claims would still be untimely. Under the In...
	96. The Interim Supplementary Procedures, Rule 4 (Time for Filing) provides in relevant that:
	“A CLAIMANT shall file a written statement of a DISPUTE with the ICDR no more than 120 days after a CLAIMANT becomes aware of the material effect of the action or inaction giving rise to the DISPUTE; provided, however, that a statement of a DISPUTE ma...
	97. Referring to ICANN’s list of claims above, the Emergency Panelist notes that ICANN has acknowledged Claimants’ claims in this IRP related to the Board’s denial of Request 18-6 [7] and Request 16-11 [8] were filed in a timely fashion. To the extent...
	98. The Emergency Panel has reviewed claims [1] through [6], as classified and listed by ICANN, in view of both the Bylaws in effect at the relevant time and the deadlines in Rule 4 of the Interim Supplementary Procedures.  Items [1], [2], [3] and [4]...
	99. [1]  ICANN should have re-evaluated the HTLD CPE Result:  The Emergency Panelist observes that this claim, as stated by ICANN, is similar to a claim that was considered by the Despegar IRP panel: “The denial by the BGC on 22 August 2014, of the Re...
	100. [2] The Board should not have accepted the Despegar IRP Final Declaration:  Claimants did not directly challenge the Board’s acceptance of the Despegar IRP Declaration – the Board accepted that Final Declaration on March 10, 2016. As discussed in...
	101. However, when the Board accepted the Despegar IRP Declaration, it directed that ICANN:
	(i) “ensure that the New gTLD Program Reviews take into consideration the issues raised by the Panel as they relate to the consistency and predictability of the CPE process and third-party provider evaluations” and
	(ii) “complete the investigation of the issues alleged by the .HOTEL Claimants regarding the portal configuration as soon as feasible and to provide a report to the Board for consideration following the completion of that investigation.”
	102. As to the first of these issues, the Despegar IRP panel noted that while many general complaints were made by the Claimants as to the CPE process, “the Claimants, sensibly, agreed at the hearing on 7 December 2015 that relief was not being sought...
	103. It appears that Claimants, instead of directly challenging the Board’s acceptance of the Despegar IRP Declaration, waited (i) to submit Request 16-11, after ICANN had completed an investigation of the Portal Configuration issues, and the Board ha...
	104. [3] ICANN should not have allowed Afilias to acquire HTLD: ICANN contends Claimants’ claim – that ICANN should not have allowed Afilias to acquire HTLD – is untimely. The Emergency Panelist observes that Claimants in their IRP Request challenged ...
	105. ICANN in its June 16, 2020 letter to the Emergency Panelist contends that
	“There was no Board action or inaction in conjunction with this matter, and thus under the Bylaws in effect at that time, Claimants could not have filed an IRP. Even if there was a viable argument regarding Board action or inaction (which there is no...
	106. ICANN refers to a letter dated March 23, 2016136F , which was available on ICANN’s website in its correspondence files, in which Philipp Grabensee, Managing Director of HTLD, informed ICANN that, among other things “Afilias will in the near futur...
	“These claims accrued no later than 25 August 2016, when Claimants acknowledged in Request 16-11 (but did not challenge) that Afilias was acquiring all shares of HTLD. Claimants did not assert that the Board should have taken any action as a result of...
	107. The Emergency Panelist observes that the Board’s August 2016 Resolutions (dated August 9, 2016), which were the basis for Claimants’ Request 16-11, stated in relevant part:
	“Lastly, Mr. Grabensee noted the following recent changes to HTLD's relationship with Mr. Krischenowski: (i) the business consultancy services between HTLD and Mr. Krischenowski were terminated as of 31 December 2015; (ii) Mr. Krischenowski stepped do...
	108. The Emergency Panelist further observes that Claimants in Request 16-11 did not directly challenge the sale of HTLD to Afilias.  However, Request 16-11 contains the following passages relevant to the issue of whether Claimants were aware of the s...
	“HTLD and some of its shareholders acted in a way that was untrustworthy and in
	violation of the application's terms and conditions. It seems that ultimately HTLD
	was paid off, or was promised that it would be paid off, by the other interest holder in the same application, Afilias.
	After Mr. Krischenowski's illegal actions had been challenged and ICANN had
	informed HTLD that it was taking the situation seriously, Mr. Krischenowski's
	wholly-owned company transferred its interests in HTLD's application to the
	wholly-owned company of HTLD's CEO at the time. ICANN has now revealed
	that illegal access to trade secrets of competitors was also made through HTLD's
	CEO's email account.
	One interest-holder cannot disclaim responsibility for another interest-holder's
	actions by buying him out. Those with an interest in an application must rise and
	fall together; one ought not to benefit from the other's misdeeds. The point is all
	the stronger where the misdeeds are carried out by the applicant's acting CEO
	and consultant(s).
	The (belated) replacement of the CEO and consultant(s)/associates and a
	change in the shareholder structure do not excuse nor annihilate illegal activities,
	committed by previous management and staff. The sale to Afilias of shares (or
	Afilias' promise to acquire shares) held by fraudulent interest-holders and the
	management reshuffle, are fruitless attempts to cover up the applicant's
	misdeeds. The ICANN Board cannot turn a blind eye to HTLD's illegal actions, simply because the shareholder and management structure recently changed.139F
	109. At the June 3rd Hearing, Claimants argued there is insufficient evidence to determine when Claimants learned “about ICANN’s inaction as to the Afilias transaction,” and that further briefing is needed on this issue.140F   ICANN, on the other hand...
	110. In view of all of the above evidence, the Emergency Panel determines that an attempt by Claimants to bring an outright challenge to an action or failure to act by the ICANN Board concerning the transfer of ownership interests from HTLD to Afilias...
	111. In determining that this claim is untimely, the Emergency Panelist concludes that it does not raise “sufficiently serious questions related to the merits.” However, this decision on untimeliness concerning a claim directly challenging the transfe...
	112. Moreover, the Emergency Panelist recognizes that Claimants claim directly challenging the transfer of ownership interest from HTLD to Afilias is one of Claimants’ principal claims in this IRP.  The Emergency Panelist makes clear that this decisio...
	113. [4] ICANN should have taken some (unspecified) action concerning the Despegar IRP in light of the Dot Registry IRP Declaration:  ICANN contends that Claimants’ IRP claim is untimely to the extent it challenges that ICANN should have taken some ac...
	114. The Dot Registry IRP Declaration was issued on July 29, 2016 and the Board accepted that declaration on August 9, 2016.  Claimants filed Request 16-11 on August 25, 2016, 16 days after the Board’s August 2016 resolution accepting the Dot Registry...
	“The reason why the Dot Registry IRP Panel came to the opposite conclusion to the Despegar et al. IRP Panel, is because – as revealed in the Dot Registry IRP Declaration – the Despegar et al. IRP Panel relied on false and inaccurate material informati...
	115. Request 16-11 asserted that ICANN breached its transparency obligations based on information that only became clear after the Dot Registry Final Declaration was issued:
	“The Despegar et al. Panel's reliance on false information that the EIU served as an independent panel (i.e., without intimate involvement of ICANN staff) was material to the IRP Declaration.  It is now established that the ICANN staff was intimately ...
	Moreover, the fact that material information was hidden from Requesters and the Despegar et al. Panel is a clear transparency violation.  Requesters specifically asked for all communications, agreements between ICANN and the CPE Panel.  Requesters and...
	116. Request 16-11 also alleges that the “ICANN Board discriminated against Requesters by accepting Dot Registry IRP Determination and refusing to reconsider its position on the CPE determination re .hotel.”148F  In view of these arguments made in ref...
	117. The Emergency Panelist determines that, to the extent Claimants in this IRP raise a claim in Request 16-11 based on the Board’s decision to accept the Dot Registry IRP Declaration on August 9, 2016 (at which time Claimants would have been put on ...
	118. [5] and [6] The Ombudsman should have reviewed Request 16-11 and Request 18-6: The Emergency Panelist reviews Claimants’ Ombudsman claims both as to timeliness and the merits.
	119. Claimants’ IRP Request seeks that the IRP Panel “immediately appoint an ombudsman to review the BAMC’s decisions in RFRs 16-11 and 18-6, as required by the Bylaws,”150F  and Claimants’ IM Request correspondingly seeks the same relief by way of in...
	120. Ombudsman for Request 16-11: ICANN claims that “the Ombudsman had no role in Reconsideration Requests when Request 16-11 was submitted.”152F  In its June 16, 2020 letter, ICANN explains that at the time when Request 16-11 was submitted, the “oper...
	121. Claimants contend, on the other hand, that “as to RFR-16-11, even though the BAMC decided to consider that RFR in 2018, it failed to refer it to the Ombudsman as required by the Bylaws then in effect.”155F   Claimants essentially argue that Reque...
	122. The Emergency Panelist disagrees with Claimants’ view.  Request 16-11 was filed on August 25, 2016, alleging that certain action or inaction by ICANN violated its Articles, Bylaws or other policies and commitments in effect at that time. When Req...
	123. Ombudsman for Request 18-6: With respect to Request 18-6, Claimants contend that they are entitled to what the Bylaws allegedly require – an independent Ombudsman review of Reconsideration Requests, prior to any decision by the BAMC.157F  Claiman...
	124. ICANN contends that conduct by the Ombudsman is not subject to challenge in a Reconsideration Request or an IRP, which is why ICANN put “N/A” in the chart included in its letter of June 16, 2020 (see paragraph 94 above).159F  ICANN further states...
	125. The Emergency Panelist agrees with ICANN and determines that Claimants’ IRP claim is untimely regarding the appointment of an Ombudsman for Request 18-6.  By comparison, as noted above, the claims in this IRP with respect to Request 16-11 and Req...
	126. Moreover, the Emergency Panelist determines that, regarding the merits of Claimants’ claim that an Ombudsmen should have been appointed for Request 18-6, Claimants have also failed to raise “sufficiently serious questions related to the merits.”
	127. Claimants have contended that
	“ICANN has subverted this check on its decisions by failing to provide a non-conflicted Ombudsman, not just in this case but in every single case concerning the new gTLD program at least since 2017. Indeed, it appears the Ombudsman has recused itself ...
	128. Further, Claimants argue that “[i]t clearly violates ICANN’s Bylaws to systematically refuse to provide this important, purportedly neutral and independent check prior to consideration and adoption by the BAMC or Board.”165F  Without this mechani...
	129. ICANN has explained that the “Ombudsman provides to the BAMC an evaluation of the Reconsideration Request before the BAMC makes a recommendation to the Board.”  The Ombudsmen is supposed to serve as “an objective advocate for fairness and ”to pro...
	130. Claimants’ concerns, if correct, serve to reveal a deficiency in the current approach for ICANN’s Ombudsmen system: due to the Ombudsmen’s informal role under the Bylaws, Article 5, that same Ombudsmen is frequently required to exercise recusal i...
	131. Even so, the Ombudsman correctly recused himself under the Bylaws in effect for Request 18-6, and the Emergency Panelist determines that there has been no violation by the Ombudsman or by the Board of ICANN’s Articles, Bylaws or other policies, t...
	“For those Reconsideration Requests involving matters for which the Ombudsman has, in advance of the filing of the Reconsideration Request, taken a position while performing his or her role as the Ombudsman pursuant to Article 5 of these Bylaws, or in...
	132. ICANN asserts in relation to Article 4, Section 4.2(l)(iii) that:
	“it is entirely proper – indeed, required – for the Ombudsman to recuse himself in any Reconsideration Request involving matters for which the Ombudsman took a position before the Reconsideration Request was filed. Moreover, this provision provides th...
	133. The Emergency Panelist also observes that under the July 2017 Bylaws (and the current Bylaws), Article 5, Section 5.3(a), the Ombudsman only investigates complaints “which have not otherwise become the subject of either a Reconsideration Request ...
	134. Claimants’ request for interim measures of protection that an Ombudsman be appointed with respect to Request 16-11 and Request 18-6 is denied.  However, as previously noted, in determining that interim relief is not appropriate at this time with ...
	2) Sufficiently Serious Questions Related to the Merits of Claimants’ Claims (that are not Time-Barred)
	135. From the analysis above, it remains to be determined whether Claimants have, pursuant to Rule 10 of the Interim Supplementary Procedures, established “sufficiently serious questions related to the merits” as to any of Claimants’ claims that are n...
	136. (a) Request 16-11:  Request 16-11 alleged, among other things, that the Board (i) failed to take into account the impact of the Dot Registry IRP Declaration,171F  a case that had been decided in July 2016 (after the Despegar IRP Declaration issue...
	137. On January 27, 2019, the Board accepted the BAMC’s recommendation to deny Request 16-11 in its January 2019 Resolution.174F  While Claimants in Request 16-11 had requested reconsideration of the Board’s August 2016 Resolutions concerning the Port...
	138. On one of the issues, the BAMC recommendation focused primarily on one of the three individuals who accessed the data, Mr. Krischenowski, who had “acted as a consultant for HTLD’s Application at the time it was submitted in 2012,”176F  stating that
	“Mr. Krischenowski claimed that he did not realize the portal issue was a malfunction, and that he used the search tool in good faith.  Mr. Krischenowski and his associates also certified to ICANN that they would delete or destroy all information obta...
	and
	“Mr. Krischenowski was not directly linked to HTLD’s Application as an authorized contact or as a shareholder, officer, or director.  Rather, Mr. Krischenowski was a 50% shareholder and managing director of HOTEL Top-Level-Domain GmbH, Berlin (GmbH Be...
	139. The BAMC recommendation further states that
	“In its investigation, ICANN org did not uncover any evidence that: (i) the information Mr. Krischenowski may have obtained as a result of the portal issue was used to support HTLD’s Application; or (ii) any information obtained by Mr. Krischenowski e...
	140. Further, the BAMC recommendation states:
	“Specifically, whether HTLD’s Application met the CPE criteria was based upon the application as submitted in May 2012, or when the last documents amending the application were uploaded by HTLD on 30 August 2013 – all of which occurred before Mr. Kris...
	141. In a footnote, the BAMC addressed the allegation concerning access to the data by Ms. Ohlmer, who was alleged by Claimants in Request 16-11 to be the CEO of HTLD:
	“The BAMC concludes that Ms. Ohlmer’s prior association with HTLD, which the Requestors acknowledge ended no later than 17 June 2016 (Request 16-11 §8, at Pg. 15) does not support reconsideration because there is no evidence that any of the confidenti...
	142. The January 2019 Resolution concluded, in particular, that there was no evidence that the Board did not consider the alleged “unfair advantage” HTLD obtained as a result of the Portal Configuration issues, and that there was no evidence the Board...
	“The BAMC ignores that this material information was not considered by the ICANN Board and should, along with the other facts in this matter, have led to the disqualification of HTLD as an applicant. The Recommendation mentions Ms. Ohlmer’s unauthoriz...
	Both the BAMC’s allegation and its conclusion are incorrect.  First, Requesters’ statement that Ms.  Ohlmer was listed as CEO in HTLD’s application until 17 June 2016 is not an acknowledgment that Ms. Ohlmer’s prior association with HTLD had ended by ...
	.    .    .    .
	In any event, given Ms. Ohlmer’s position with HTLD at the time of illegal access, it is impossible for her to make an affirmative statement that she did not and would not share the confidential information with HTLD.  As a result, it is also impossib...
	143. In response to this rebuttal allegation concerning Ms. Ohlmer, the ICANN Board in its January 2019 Resolution acknowledged that “The Requestors claim that Ms. Ohlmer was CEO of HTLD when she accessed the confidential information of other applican...
	“The Board finds that this argument does not support reconsideration as the Board did consider Ms. Ohlmer's affiliation with HTLD when it adopted the 2016 Resolutions. Indeed, the Rationale for Resolutions 2016.08.09.14 – 2016.08.09.15 notes that: (1)...
	144. The Emergency Panelist determines that Claimants have raised “sufficiently serious questions related to the merits” in in relation to the Board’s denial of Request 16-11, with respect to the allegations concerning the Portal Configuration issues ...
	145. The Emergency Panelist echoes concerns that were raised initially by the Despegar IRP Panel regarding the Portal Configuration issues, where that Panel found that “serious allegations” had been made187F  and referenced Article III(1) of ICANN’s B...
	146. Further, Claimants have raised sufficiently serious questions in their IRP Request whether ICANN materially misled Claimants and the Despegar IRP Panel, which allegedly relied on false and inaccurate material information, as subsequently revealed...
	147. (b) Request 18-6:  Request 18-6 claimed that ICANN’s March 2018 Resolutions are contrary to ICANN commitments to transparency and to applying documented policies in a consistent, neutral, objective, and fair manner. In addition, Request 18-6 clai...
	148. On July 18, 2018, the Board denied Request 18-6 in its July 2018 Resolution, concluding that the Board considered all material information and that the Board’s March 2018 Resolutions concerning the CPE Process Reviews are consistent with ICANN’s ...
	149. Claimants in their IRP Request claim that (i) ICANN subverted FTI’s CPE Process Review196F  and exercised undue influence over both EIU (with respect to EIU’s CPE decisions) and FTI (with respect to the CPE Process Review); (ii) ICANN’s, EIU’s an...
	150. ICANN, on the other hand, responds that the Board’s action on Request 18-6 complied with ICANN’s Articles, Bylaws and established policies and procedures.  ICANN states that while Claimants argue ICANN should have reconsidered Board resolutions c...
	151. The Emergency Panelist finds, as to Request 18-6, that Claimants have failed to raise “sufficiently serious questions related to the merits.” There is insufficient evidence in the record, despite Claimants’ assertion that FTI was ICANN’s “hand-pi...
	152. Rule 11 of the Interim Supplementary Procedures provides in relevant part that “the IRP PANEL shall not replace the Board’s reasonable judgment with its own so long as the Board’s action or inaction is within the realm of reasonable business judg...
	C. Harm for Which There will be No Adequate Remedy in the Absence of Relief and Balance of Hardships Tipping Decidedly Toward Party Seeking Relief
	153. In light of the Emergency Panelist’s decision that Claimants have raised sufficiently serious questions related to the merits with respect to the BAMC’s recommendation for, and Board’s acceptance of, Request 16-11, the Emergency Panelist will ass...
	(i) A harm for which there will be no adequate remedy in the absence of such relief; and
	(iii) A balance of hardships tipping decidedly toward the party seeking relief.
	154. The Emergency Panelist will now address each of the Claimants’ requests for interim measures while applying these two standards.
	1) Claimants’ request that ICANN be required to not change the status quo as to the .HOTEL Contention Set during the pendency of this IRP
	155. Claimants allege that ICANN proposes to award the .HOTEL gTLD registry agreement to HTLD, thereby eliminating Claimants’ applications from contention for award of that contract. Claimants claim that ICANN’s threatened action would make this IRP m...
	156. Claimants contend that ICANN shows no respect for unanimous IRP precedent prohibiting ICANN from changing the status quo as to any gTLD Contention Set during the pendency of an IRP that could materially affect that Contention Set. ICANN takes thi...
	157. Claimants further contend that in all prior and relevant cases, IRP Emergency Panels have held that ICANN could not change the status quo as to a Contention Set under such circumstances.203F   In particular, Claimants cite to the interim decision...
	158. In the Dot Registry IRP, the Emergency Panelist stated in relevant part:
	“While ICANN surely has an interest in the streamlined and orderly administration of its processes, it cannot show hardship comparable to that threatened against Dot Registry. The interim measures sought here are rather modest, involving a delay of pe...
	159. Claimants allege that ICANN’s Bylaws provide that prior IRP decisions must be respected by ICANN as binding precedent.  Article 4, §4.3(a)(vi), provides that one of the “Purposes of the IRP” is to
	“Reduce Disputes by creating precedent to guide and inform the Board, Officers[ ], Staff members, Supporting Organizations, Advisory Committees, and the global Internet community in connection with policy development and implementation.”
	160. In addition, Article 4, §4.3(i)(ii) provides that: “All Disputes shall be decided in compliance with the Articles of Incorporation and Bylaws, as understood in the context of the norms of applicable law and prior relevant IRP decisions.” And furt...
	“[A]ll IRP decisions … shall reflect a well-reasoned application of how the Dispute was resolved in compliance with the Articles of Incorporation and Bylaws, as understood in light of prior IRP decisions decided under the same (or an equivalent prior)...
	161. Claimants contend that ICANN has no justification for ignoring the prior, binding precedents. The Bylaws do not materially differ from those in the prior cases. The facts and Bylaws as to the Dot Registry case, in particular, are relevantly virtu...
	162. ICANN, on the other hand, claims that Claimants will not suffer irreparable harm if .HOTEL is delegated.208F  ICANN contends that Claimants’ argument incorrectly assumes that once a gTLD is contracted for and delegated, the registry agreement (an...
	163. ICANN contends that Claimants do not submit actual evidence supporting their claim that they will suffer irreparable harm if .HOTEL proceeds to contracting and delegation. Instead, Claimants rely on decisions on requests for interim relief in oth...
	164. ICANN claims that the same is true here. ICANN states that it will contractually preserve the option of effecting an assignment of .HOTEL to another registry operator pending the outcome of this IRP.  Then, if the IRP Panel agrees with Claimants,...
	165. ICANN claims that neither the Dot Registry Interim Decision nor the DCA Interim Decision considered the fact that the registry agreements for the gTLDs at issue could be assigned to another registry operator.217F   In addition, the GCC Interim De...
	166. ICANN concludes that while the older IRP interim decisions did not consider whether the harm identified here can be remedied by transferring the registry agreement after delegation, the more recent California Superior Court decision addressed exa...
	167. Claimants, in their Reply Brief, emphasize that ICANN’s Bylaws require it to respect the prior IRP interim decisions as binding precedent, a key point that ICANN does not address.  Claimants have cited the Dot Registry Interim Decision and the DC...
	168. Claimants state that the California Superior Court decision denying the preliminary injunction did not consider prior IRP precedents and ICANN’s Bylaws in its analysis.221F  In addition, Claimants here, unlike in that case, do not seek damages an...
	169. Claimants allege that reliance on ICANN’s Transition Policy is an extremely uncertain and inadequate remedy.  Claimants state that while ICANN presents that TLD registry transition is a simple process and that gTLDs are fungible assets (like seco...
	170. Claimants argue that ICANN does not address what would happen to all of the “hotel community” members who have purchased .HOTEL domains by the time of any proposed assignment and put them to use (e.g., for websites, email). The Transition Policy ...
	171. Claimants allege, as to balance of hardships, that neither ICANN nor any third party has shown any harm from maintaining the status quo.  ICANN refers to the so-called “hotel community” purportedly represented by HTLD and the alleged harm to HTLD...
	172. In sum, Claimants contend that the balance of hardships weighs against ICANN, as Claimants would suffer demonstrable and irreparable market harm, as per the evidence Claimants have presented. Registry transition would be an uncertain and insuffic...
	173. At the June 3rd Hearing, Claimants added as to the issue of “harm,” that if ICANN delegated .HOTEL to Claimants’ competitor, “that harm is obvious.”  Claimants additionally referred to ICANN’s Transition Policy, alleging it is complicated and tha...
	174. Decision: The Emergency Panelist finds that this issue presents a close call.  Claimants have cited to prior IRP precedents granting interim relief to maintain the status quo and involving similar facts and related concerns (i.e., ICANN moving to...
	175. The Emergency Panelist observes that each of these prior decisions was decided under standards the differ from the express standard now codified in Rule 10 of the Interim Preliminary Procedures, discussed above. The prior IRP cases, although rais...
	176. The California Superior Court did not reference ICANN’s Bylaws and relied on standards drawn from California court precedent for the issuance of preliminary injunctions.  One prong of that analysis was “likelihood of success on the merits”; howev...
	177. The Supplementary Procedures, Rule 10, which applies to Claimants’ request for interim measures in this case, has articulated specific standards that supersede criteria considered by the panelists and the judge in those prior cases.  Rule 10 requ...
	(i) A harm for which there will be no adequate remedy in the absence of such relief;
	(ii) Either: (A) likelihood of success on the merits; or (B) sufficiently serious questions related to the merits; and
	(iii) A balance of hardships tipping decidedly toward the party seeking relief.
	178. The Emergency Panelist has already addressed factor (ii) above (“finding there were sufficiently serious questions related to the merits), leaving factors (i) and (iii) to be considered here.  In view of all of the submissions, evidence, and argu...
	179. Addressing the third (iii) factor first, given the long delays in this case that have already occurred (some due to processes convened by ICANN, which ICANN has acknowledged) and ICANN’s further acknowledgement that the only harm to ICANN is “to ...
	“While ICANN surely has an interest in the streamlined and orderly administration of its processes, it cannot show hardship comparable to that threatened against Dot Registry. The interim measures sought here are rather modest, involving a delay of pe...
	180. The closer question relates to factor (i), “[a] harm for which there will be no adequate remedy in the absence of such relief.”  ICANN has alleged that there is no technological, legal, or other barrier preventing the transfer of a registry agree...
	181. The Emergency Panelist determines that Claimants have provided sufficient evidence, in part in view of the prior IRP interim decisions decided on similar issues, that the harm Claimants faces is one for which there will be no adequate remedy in t...
	182. For all of the above reasons, and in view of all of the matters considered in this Decision, the Emergency Panelist decides to grant Claimants’ request that ICANN be required to maintain the status quo as to the .HOTEL Contention Set (i.e., do no...
	183. In determining that interim relief is appropriate at this time with respect to maintaining the status quo as to the .HOTEL Contention Set, the Emergency Panelist makes clear that this decision does not finally resolve this issue.  As discussed in...
	2) Claimants’ request that ICANN be required to preserve, and direct HTLD, EIU, FTI and Afilias to preserve, all potentially relevant information for review in this IRP
	184. Claimants request an order requiring ICANN to preserve, and to direct HTLD, EIU, FTI and Afilias to preserve, all potentially relevant information for review in this IRP. Although Claimants indicated that they would “shortly will make a detailed ...
	185. Claimants have provided in their IM Request some detailed information about the documents sought and indicate that many of those categories of documents were required to be disclosed by ICANN to the Dot Registry IRP panel, even after ICANN’s alle...
	186. Claimants contend that such an order is needed; otherwise, there would be no way for Claimants to have necessary documents that could be destroyed before this matter proceeds to discovery and adjudication. Claimants assert that ICANN offers no re...
	187. ICANN states that it will comply with its obligations to preserve documents in its possession, custody, or control.244F   ICANN contends, however, that Claimants’ requests are more properly raised as discovery requests during the course of the ma...
	188. During the hearing on June 3rd, counsel for ICANN, as noted above, provided an undertaking that he had already sent letters to the EIU and FTI requesting that they preserve relevant documents related to this IRP. The Emergency Panelist requested ...
	189. ICANN also indicated, however, that its contractual relationship with the EIU does not give ICANN control over documents in the EIU’s possession, and the EIU was only required to retain documents for five years.  The EIU completed the HTLD CPE Ev...
	190. Although Claimants cite procedural orders from prior IRPs in support of this request for emergency measures, ICANN claims those orders concerned ICANN’s production of documents – they were not preservation orders, did not grant interim relief, an...
	191. In view of all of the above circumstances, including (i) ICANN’s undertaking that it will comply with its obligations to preserve documents in its possession, custody, or control; (ii) ICANN’s letters to the EIU and FTI, (iii) that Afilias and HT...
	192. In determining that interim relief is not appropriate at this time with respect to the requested interim order to preserve documents, the Emergency Panelist makes clear that this decision does not finally resolve this issue, which can be fully ad...
	193. For all of these reasons, Claimants’ request for interim relief that ICANN be required to preserve, and to direct HTLD, EIU, FTI and Afilias to preserve, all potentially relevant information for review in this IR, is hereby denied.
	3) Claimants’ request that ICANN be required to appoint an Ombudsman to review the BAMC’s decisions in RFRs 16-11 and 18-6
	194. This request was addressed above in Part VI, Sections B(1)[5] and [6].
	4) Claimants’ request that ICANN be required to appoint and train a Standing Panel of at least seven members as defined in the Bylaws and Interim Supplementary Procedures, from which an IRP Panel shall be selected and to which Claimants might appeal, ...
	195. Claimants contend that ICANN has continued to violate its Bylaws by failing to make any real progress to adopt an IRP Standing Panel of specially trained panelists, chosen with broad community input – for some eight years – and through several it...
	196. Claimants state that ICANN’s Bylaws expressly have required the creation of a Standing Panel since 2013,251F  as follows:
	“There shall be an omnibus standing panel of at least seven members (the ‘Standing Panel’) each of whom shall possess significant relevant legal expertise in one or more of the following areas: international law, corporate governance, judicial systems...
	197. Claimants assert that ICANN’s own Interim Supplementary Procedures, Rule 3 (since 2016) begins “[t]he IRP Panel will comprise three panelists selected from the Standing Panel.” Moreover, Rule 10 provides that the Emergency Panel shall be selected...
	198. Claimants contend that they are deprived of these important procedural rights because of ICANN’s willful inaction, refusing to create a Standing Panel for some eight years now, and refusing to make much progress towards even beginning to establis...
	“29. First, the Panel is of the view that this IRP could have been heard and finally decided without the need for interim relief, but for ICANN's failure to follow its own Bylaws (Article IV, Section 3, paragraph 6) and Supplemental Procedures (Articl...
	30. This requirement in ICANN's Bylaws was established on 11 April 2013. More than a year later, no standing panel has been created. Had ICANN timely constituted the standing panel, the panel could have addressed DCA Trust's request for an IRP as soon...
	199. Claimants contend ICANN has “thumbed its nose” at the DCA Trust IRP decision for five years, despite the purposes of the IRP to provide binding decisions and guide ICANN actions to remedy Bylaws violations.255F   Claimants request that ICANN be d...
	200. Claimants contend it has also directly benefited ICANN’s finances, saving perhaps more than US$ 1 million per year on fees paid by IRP claimants, which ICANN should be paying to maintain a Standing Panel, as clearly required by its Bylaws since 2...
	201. ICANN contends that the establishment of the Standing Panel is a process that is driven, in the first instance, by ICANN’s “community,” and ICANN does not control their progress.259F   ICANN contends that Claimants argument of harm is speculative...
	202. ICANN contends that as to Claimants’ purported right to an appeal mechanism, the concern is premature and not appropriate for emergency relief.262F    ICANN states that Claimants can only possibly be harmed if this IRP concludes; if the IRP Panel...
	203. ICANN states that even if it were appropriate to order ICANN to implement the Standing Panel, ICANN cannot “snap its proverbial fingers and do this.”264F  The establishment of the Standing Panel depends on contributions and work from across ICANN...
	204. ICANN argues that with respect to Claimants reference to the 2014 DCA Trust IRP – which stated that “[h]ad ICANN timely constituted the standing panel, the panel could have addressed DCA Trust’s request for an IRP as soon as it was filed in Janua...
	205. Claimant in their Reply Brief claim that ICANN admits that implementation of the Standing Panel will take no more than six to twelve months longer than if it does not implement the Standing Panel. Claimants aver that this is a minimal, additional...
	206. Claimants contend that ICANN falsely claims the implementation of the Standing Panel is beyond its control.  Claimants state ICANN controls the work of its constituent bodies, and has control over those bodies’ staff support and budgets, and regu...
	209. Even in view of the legitimate concerns raised above, the Emergency Panelist nonetheless finds that Claimants’ interim relief request – that ICANN be required to appoint immediately the Standing Panel – is premature. As noted by ICANN, Claimants,...
	210. Moreover, the formal process for appointing the IRP Standing Panel is now underway with the solicitation of expressions of interest for panel members.  Thus, the risk of harm to Claimants (“for which there will be no adequate remedy in the absenc...
	211. In determining that interim relief is not appropriate at this time with respect to the appointment of the Standing Panel, the Emergency Panelist makes clear that this decision does not finally resolve this issue, which can be fully addressed by t...
	212. For all of these reasons, Claimants request for interim relief that ICANN be ordered to immediately appoint the IRP Standing Panel is denied.
	5) Claimants request that ICANN be required to adopt final Rules of Procedure
	213. Claimants contend that ICANN has failed to adopt final IRP rules of procedure – for some six years – despite the Bylaws that have clearly required ICANN to do so; instead, Claimants argue that “we have incomplete, improper ‘Interim’ rules in plac...
	214. ICANN contends that just as in the case of the Standing Panel, the development of updated procedural rules is a process that is driven by ICANN’s community and ICANN does not control the progress.278F  Further, the Bylaws specifically contemplate...
	215. ICANN argues that Claimants’ request that the IRP be delayed until ICANN has finalized the procedures rules is unreasonable.  ICANN has already adopted interim procedures – the Interim Supplementary Procedures – that govern this proceeding, and C...
	216. The Emergency Panelist, having reviewed the arguments present by the parties, finds that Claimants have failed to establish “[a] harm for which there will be no adequate remedy in the absence of such relief” and the a “balance of hardships tippin...
	6) Claimants request that ICANN be required to pay all costs of the Emergency Panelist and IRP Panelists
	217. Claimants IM Request includes a demand that ICANN be required to pay all of the costs of the Emergency Panelist in this IRP, and the costs of the other IRP panelists to be appointed in this matter, because this approach is required by ICANN’s Byl...
	218. Claimants allege that “ICANN has intentionally refused to implement the Standing Panel, as it then would be required to pay millions of dollars in fees annually to the Standing Panel members, much of which is paid by Claimants to the ICDR now – a...
	219. ICANN in its Opposition Brief initially contended that Claimants’ request – that ICANN be required to pay Claimants’ portion of IRP and panelist fees now, rather than allow the IRP Panel to apportion fees at the conclusion of the IRP – is by defi...
	220. ICANN in its letter of June 11, 2020 to the Emergency Panelist subsequently amended its position on these issues.  In its letter, ICANN stated as follows:
	“In light of your question during the hearing, ICANN has further analyzed Article 4, Section 4.3(r), taking into consideration the spirit of the Bylaws as a whole since they were significantly revised in 2016.  As a result, ICANN has decided to revise...
	We understand that the only other costs that Claimants have paid to date is the filing fee charged by the ICDR to commence an IRP. ICANN does not interpret Bylaws Section 4.3(r) to require ICANN to pay the ICDR’s filing fees. As I noted during the hea...
	221. On June 16, 2020, Claimants submitted an email in which they responded to ICANN’s June 11th letter and stated their position on the issue of the IRP administrative costs. Claimants indicated they appreciated ICANN’s revised position to pay 100% o...
	222. On June 18, 2020, ICANN sent a letter to Claimant, while copying the Emergency Panelist, in which ICANN responded to the questions in Claimant’s email of June 16th concerning the IRP administrative costs.  ICANN’s June 18th letter states in relev...
	“Second, you ask ICANN to “explain” why ICANN does not interpret Bylaws Article 4, Section 4.3(r) to require ICANN to pay the ICDR’s filing fees. I provided that explanation in my 11 June 2020 letter to Mr. Gibson: “As I noted during the hearing, the ...
	Third, you ask about “ICANN’s position as to past ICDR fees paid by claimants” in prior IRPs, and specifically about the Despegar et al. v. ICANN IRP claimants. You, of course, are well aware that the Bylaws were amended substantially in October 2016,...
	The Despegar claimants plainly have no basis to even suggest they meet these requirements because Despegar et al. v. ICANN was filed and decided well before the 1 October 2016 Bylaws took effect. Neither the Bylaws in effect when the Despegar IRP Requ...
	‘The party not prevailing shall ordinarily be responsible for bearing all costs of the IRP Provider, but in an extraordinary case the IRP Panel may in its declaration allocate up to half of the costs of the IRP Provider to the prevailing party based u...
	The Despegar claimants were the “part[ies] not prevailing” in that IRP, and the Panel ordered them to bear 50% of the IRP panelists’ fees, consistent with the relevant Bylaws.”
	223. The Emergency Panelist refers to ICANN’s statement in its June 11th letter that it has “further analyzed Article 4, Section 4.3(r), taking into consideration the spirit of the Bylaws as a whole since they were significantly revised in 2016.”  Fur...
	“ICANN will pay 100% of IRP panelists’ deposits upon appointment. This applies to Emergency Panelists and to the members of the full IRP Panel.”
	224. In view of these undertakings, the Emergency Panelist determines that there is no longer a concern that Claimants, in connection with the administrative costs for this IRP case and in the absence of interim relief, face a “harm for which there wi...
	225. Claimants’ request for interim measures of protection that ICANN be required to pay all costs of the Emergency Panel and of the IRP Panelists is largely moot in view of ICANN’s amended position on these issues.  As to Claimants request that ICANN...
	VII. DECISION
	226. For the reasons stated above, the Emergency Panelist decides as follows:
	A. Claimants’ request that the ICDR be ordered to recuse itself from this IRP is denied.
	B. Claimants have raised sufficiently serious questions related to the merits in relation to the Board’s decision to deny Request 16-11.
	C. Claimants have failed to raise sufficiently serious questions related to the merits in relation to the Board’s decision to deny Request 18-6.
	D. Claimants’ request for interim measures that ICANN be required to maintain the status quo as to the .HOTEL Contention Set during the pendency of this IRP is granted.
	E. Claimants’ request for interim measures that ICANN be required to preserve, and to direct HTLD, EIU, FTI and Afilias to preserve, all potentially relevant information for review in this IRP is denied.
	F. Claimants’ request for interim measures that an Ombudsman be appointed with respect to Request 16-11 and Request 18-6 is denied.
	G. Claimants request for interim measures that ICANN be ordered to immediately appoint the IRP Standing Panel is denied.
	H. Claimants’ request for interim measures that ICANN be ordered to adopt final rules of procedure is denied.
	I. Claimants’ request for interim measures that ICANN be required to pay all costs of the Emergency Panel and of the IRP Panelists is largely moot in view of ICANN’s amended position on these issues (discussed above).  As to Claimants request that ICA...
	227. In accordance with Rule 15 (Costs) of the Interim Supplementary Procedures, each party shall bear its own legal expenses. The Emergency Panelist makes no order to award any administrative costs and fees at this time, leaving that question to be d...
	This Decision is an Interim Order and does not constitute an IRP Final Declaration or settlement of the claim submitted in this IRP.  In accordance with the ICDR Arbitration Rules, this Decision may be accepted, rejected or revised by the duly appoint...
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