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548 Market Street, Box 55819, San Francisco, CA  94104 
Tel/Fax: +1 (415) 738-8087      Email: mike@rodenbaugh.com 

September 3, 2020 
 
Jeff LeVee 
Jones Day 
 
Via Email 
 
Re: Fegistry et al. v. ICANN – Independent Review Process 
 
Dear Jeff, 
 
As you know, our clients maintain that ICANN and ICDR have refused to comply with ICANN 
Bylaws and contractual obligations, denying critical procedural rights to our clients that 
purportedly have been guaranteed by those Bylaws for many years.  Specifically, our clients have 
been denied independent Ombudsman review of their Request for Reconsideration, and 
subsequently have been denied consideration of their complaint by a trained and community-
chosen Standing Panel.  Thus, they also have been denied their right to an en banc appeal to such 
a Standing Panel.  ICANN has also failed to adopt IRP Rules of Procedure addressing important 
issues such as discovery and appeal.  Moreover, ICANN has forced our clients to pay fees to 
ICDR despite the Bylaws requiring ICANN to pay all administrative costs and fees of the IRP.   
 
In light of the ICDR panelist’s Decision in this matter dated August 7, we hereby write to request 
that ICANN agree to a suspension of this IRP proceeding, until the IRP Standing Panel is in 
place.  We request that the panel in this case be selected from that Standing Panel, and that our 
clients our ensured their right to an en banc appeal of any adverse decision to that full Standing 
Panel.  While it will take some time for ICANN to complete the work of implementing the 
Standing Panel, ICANN has stated in its briefing that such delay would only be about six months 
– and that was to be measured from the time of ICANN’s briefing earlier this year.  In the 
meanwhile, we again request that ICANN hire an independent Ombudsman to review Request for 
Reconsideration 18-6 in light of the DotRegistry IRP decision and resulting Board action, and 
make its report to ICANN as required by the Bylaws.  
 
If ICANN agrees to this request, then our clients will agree to proceed under the Interim IRP 
Rules, rather than continue to insist that final Rules of Procedure be implemented as long 
promised by the Bylaws.  Moreover, once the IRP proceeding resumes, my clients generally 
would accept your proposal for panel selection from the Standing Panel, as set forth in your email 
dated August 19.  Our clients would be comfortable if a trained, community-chosen Standing 
Panel assisted in developing those final Rules, by making decisions about discovery (for 
example) in this case.   
 
If ICANN refuses this request, then my clients will request that all of these procedural 
requirements be imposed upon ICANN by a judicial authority.  We promptly will ask a court to 
review the matter, and to require ICANN to comply with its Bylaws by implementing those 
procedures and final Rules for this case, and reimbursing my clients.  At minimum, we will argue 
that ICANN, as a California public benefit corporation, must comply with its own procedural 
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STATEMENT Date
7/01/2021 through 7/31/2021

Unused Deposits will not be refunded until the conclusion of the case.
Statement total is based on the fee split agreed upon by all parties. If the case cancels or continues, fees are due per our

cancellation and continuance policy. Please make checks payable to JAMS, Inc.
Standard mail: Overnight mail:

P.O. Box 845402 18881 Von Karman Ave. Suite 350
Los Angeles, CA 90084 Irvine, CA 92612

Printed on 08/03/2021 / 1220070468 - Rep# 4 1 of 1

Bill To: Michael Rodenbaugh Esq.
Loza & Loza LLP
305 N Second Ave #127
Upland CA 91786

Reference #:
Billing Specialist:
Email:
Telephone:
Employer ID:

1220070468 - Rep# 4
Hart, Lynne

RE: Fegistry, LLC, et al. vs. Internet Corporation for Assigned Names 
and Numbers

Neutral(s): JAMS

Representing: Fegistry, LLC ; Radix Domain Solutions Pte. Ltd. ; Domain 
Venture Partners PCC Limited

Hearing Type: MEDIATION

Date / Time Description Hours Rate/Hr. Total 
Billed

Parties 
Billed

Your 
Share

Balance Forward: $450.00

Payment Activity:

7/20/21 Check No. WT 
Paid By: Domain Venture Partners PCC Limited

($8,950.00)

Total Payments: ($8,950.00)

Credit Balance, Do Not Pay: ($8,500.00)

Contact Information Redacted
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IN THE MATTER OF AN INDEPENDENT REVIEW PROCESS BEFORE THE  
INTERNATIONAL CENTRE FOR DISPUTE RESOLUTION 

 
___________________________________________ 
 
FEGISTRY, LLC, MINDS + MACHINES GROUP, LTD., 
RADIX DOMAIN SOLUTIONS PTE. LTD., and DOMAIN 
VENTURE PARTNERS PCC LIMITED,  
 
                        Claimants, 
 
                            vs. 
 
INTERNET CORPORATION FOR ASSIGNED NAMES 
AND NUMBERS, 
 
                       Respondent. 
__________________________________________ 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
 

 
 
 
ICDR Case No. 01-19-0004-0808 

 

BRIEF IN SUPPORT OF REQUEST FOR INTERIM MEASURES BY FEGISTRY, LLC, MINDS + 
MACHINES GROUP, LTD., RADIX DOMAIN SOLUTIONS PTE. LTD., AND DOMAIN VENTURE 

PARTNERS PCC LIMITED 
 
 

Mike Rodenbaugh 
Marie Richmond 

RODENBAUGH LAW 
 

Counsel for Claimants 
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EIU's purported research , scoring matrices and review of letters of support and 

opposition; responsive communications from the EIU detailing the purported research, 

scoring matrices, and thoroughness of review; internal communications within ICANN 

and within the BGC discussing and considering the thoroughness of the EIU's work on 

Dot Registry's Community Priority Evaluations ("CPEs"); and deliberative documents for 

the BGC's meetings , resulting in drafts of the BGC Declaration that denied Dot 

Registry's Reconsideration Requests ." 

 

See also, e.g., DCA Trust v. ICANN , case no. 50 117 T 1083 13, Procedural Order No. 3 (Sept. 25, 

2014) (“. . . the Panel is of the view that ICANN must respond to RD numbers 3 and 4 by DCA 

Trust and produce the documents requested . . . as set out in Procedural Order No. 3. In 

reaching its decision in this regard, the Panel has, among other things, taken into consideration 

the obligation of ICANN and its constituent bodies to “operate to the maximum extent feasible 

in an open and transparent manner and consistent with procedures designed to ensure CANN 

Bylaw, Article III, Section 1).”) 

Claimants are entitled to a preservation order so that the IRP Panel in this case will have 

at least the same documents available to it from ICANN, EIU and FTI, as the IRP Panel forced 

ICANN to disclose in the Dot Registry case involving nearly identical facts, parties and 

documents.  Claimants also seek additional documents from HTLD and Afilias in this matter, 

that were not relevant in the Dot Registry case, and thus seeks a preservation order as to those 

parties as well. 

C. ICANN Has Deprived IRP Claimants of Critical Procedural Rights, For More Than Six Years 
 

The ICANN Board resolved  in December 2012 to amend its Bylaws, in response to 7

recommendations arising from a Bylaws-mandated Accountability and Transparency Review.  That 

Review Team recommended, and the Board agreed, to retain a panel of “three international experts on 

7 Ex. F:  Board Resolution 2012.12.20.17-19. 
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issues of corporate governance, accountability and international dispute resolution.”  That group, 

called the Accountability Structures Expert Panel (ASEP), produced a lengthy report  that 8

recommended a series of Bylaws changes  that were subject to public comment and adopted by the 9

Board.  They became effective in 2013, and remain effective today.  Since 2013, ICANN has done 

virtually nothing to implement the reforms that it enacted into its Bylaws, purported to enhance its 

accountability and transparency per its own Review Team, Expert Panel, and Board Resolution. 

Those reforms provided important new procedural rights that have been denied not only to 

Claimants in this matter, but also to all  IRP claimants since then (including many of these Claimants, in 

the prior .Hotel IRP).  Those rights included, discussed in turn below, 1) the right to independent 

Ombudsman review of the BAMC’s RFR decisions, before consideration by the ICANN Board; 2) the 

implementation of a trained Standing Panel to decide IRP complaints and requests for interim relief, 

and to provide en banc appellate review of such decisions; 3) the implementation of Rules of 

Procedure for the IRP, accounting for the new Bylaws provisions; and 4) providing that ICANN pay the 

full administrative cost of the IRP, including payment of all Standing Panel fees.  

ICANN has no excuse for depriving Claimants of these rights, six years after they were 

mandated in the Bylaws.  ICANN has reaped the rewards of its inaction, by causing claimants to pay 

ICDR filing and panelist fees that ICANN’s Bylaws require ICANN to pay via implementation of a 

Standing Panel.  These have totalled millions of dollars since 2013, paid by claimants instead of ICANN. 

ICANN was excoriated by another ICDR Emergency Panelist for failing to adopt the Standing Panel, as 

of 2014.  ICANN still has done precious little since then.  They must now be found (again) to have been 

violating their Bylaws -- very obviously -- all this time, and they must be ordered to implement these 

8 Ex. G:  Report by ASEP, October 2012. 
9 Ex. H:  Proposed Independent Review Bylaws Revisions as of 26 October 2012 to Meet 
Recommendation of the Accountability Structures Expert Panel. 
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accountability mechanisms now, so that Claimants are not denied (again) these important procedural 

rights. 

1. ICANN has denied Ombudsman Review of Claimants’ RFRs, and indeed all pertinent RFRs, 
leaving its “Accountability Mechanisms Committee” to sham reconsider that  Committee’s own 
decisions re .HOTEL and all other New gTLD applications. 

 
ICANN stated, in it’s curt denial of RFR 18-6: 

Whereas, the BAMC previously determined that Request 18-6 is sufficiently stated and 
sent the Request to the Ombudsman for review and consideration in accordance with 
Article 4, Section 4.2(j) and (k) of the ICANN Bylaws. 

Whereas, the Ombudsman recused himself from this matter pursuant to Article 4, 
Section 4.2(l)(iii) of the Bylaws. 

There was no explanation given for the recusal.  And as to RFR-16-11, even though the BAMC 

decided to consider that RFR in 2018, it failed to refer it to the Ombudsman as required by the Bylaws 

then in effect.  Indeed, despite ICANN’s latest Bylaws (Section 4.2(l)(iii)) that require a purportedly 

independent Ombudsman (though hired and paid by ICANN...) to review each and every RFR, as the 

only  purportedly independent check on ICANN’s decisions, short of filing an IRP Complaint.  An IRP 

Complaint has required a minimum $3750 filing fee to ICDR, the appointment of and payment for three 

distinguished arbitrators (typically costing in excess of $100,000); and, IRP cases typically take well over 

a year to get to a Final Declaration.  

This new Ombudsman Review provision was added at ICANN’s own appointed experts’ behest, 

approved through community comment and Board Resolution, to improve ICANN’s accountability and 

transparency.  It was designed to provide a much-needed, purportedly “independent” check on ICANN 

decisions, short of full-blown IRP proceedings.  ICANN makes a mockery of that “accountability 

mechanism” by employing an Ombudsman who has stated, without explanation, that he is conflicted 

out of every single RFR relating to the New gTLD Program -- more than 90% of RFRs historically. 
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The RFR Bylaws are very clear (emphasis added): 

(l) For all Reconsideration Requests ..., the Reconsideration Request shall be sent to the 
Ombudsman, who shall promptly proceed to review and consider the Reconsideration 
Request. 

(i) The Ombudsman shall be entitled to seek any outside expert assistance as the 
Ombudsman deems reasonably necessary to perform this task to the extent it is 
within the budget allocated to this task. 
 
(ii) The Ombudsman shall submit to the Board Accountability Mechanisms 
Committee his or her substantive evaluation of the Reconsideration Request 
within 15 days of the Ombudsman's receipt of the Reconsideration Request. The 
Board Accountability Mechanisms Committee shall thereafter promptly proceed 
to review and consideration. 
 

Likewise, the Bylaws re the Ombudsman are clear and unequivocal, twice.  In Art. 4, Sec. 5.2, the 

Charter:  “With respect to the Reconsideration Request Process set forth in Section 4.2 , the 

Ombudsman shall serve the function expressly provided for in Section 4.2 .”  Again in Sec. 5.3, 

Operations, “The Office of the Ombudsman shall: … (b) perform the functions set forth in Section 4.2 

relating to review and consideration of Reconsideration Requests.” 

Moreover, Bylaws generally require ICANN to solicit and accept independent expert advice, 

which the Ombudsman is intended to seek out with respect to all RFRs, and produce an independent 

report for the BAMC.  Otherwise, as under the old Bylaws in dozens of RFR cases re the New gTLD 

Program, the same committee of the Board that made the decision, also considered the RFR.  Those 

five people on the BAMC routinely ‘reconsider’ their own decisions.  Unsurprisingly, RFRs are always 

denied by the  BAMC.  Of the fourteen  RFRs concerning the new gTLD program filed since 2017, the 10

BAMC has recommended that all fourteen be denied.  The Board has adopted the BAMC’s 

recommendation in all of the 14 cases.  

10 This number only includes administratively compliant requests reviewed by the BAMC.  
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The “new” 2013 Bylaws were supposed to make the RFR process more meaningful, to provide a 

purportedly neutral  check before BAMC decisions.  That is particularly important where it is the 11

BAMC decision that is under review.  It is a sham that they are constantly, solely reviewing their own 

decisions .  It is longstanding legal doctrine that a reviewing body should not take part in the 

investigation of its own underlying decision.  E.g., Willapoint Oysters v. Ewing , 174 F.2d 676, 692 (9th 

Cir. 1949) (“No officer, employee, or agent engaged in the performance of investigative or prosecuting 

functions for any agency in any case shall, in that or a factually related case, participate or advise in the 

decision, recommended decision, or agency review.”) (quoting  section 5(c) of the Administrative 

Procedure Act).  

But ICANN has subverted this check on its decisions by failing to provide a non-conflicted 

Ombudsman, not just in this case but in every single case concerning the New gTLD program  at least 

since 2017.  Indeed, it appears the Ombudsman has recused itself in 15 out of 19  cases, including 14 12

of 14  cases involving New gTLD applicants.  One might reasonably believe that ICANN chose this 13

Ombudsman because he is conflicted so often, or at least they do not mind that so much.  As it has left 

very few cases where he has engaged -- and none  re new gTLDs. 

It clearly violates ICANN’s Bylaws to systematically refuse to provide this important, 

purportedly neutral and independent check prior to consideration and adoption by the BAMC or 

Board.  This is especially important in this case, because it was the BAMC that made the underlying 

decisions which claimants sought ICANN to reconsider -- and the Board delegated that reconsideration, 

indeed all RFRs, right back to the BAMC.  That Committee contains just five members of the Board, 

11 Note the Ombudsman is still hired, paid and fired at the pleasure of the ICANN Board, which 
also sets the budget for the Office of the Ombudsman.  Bylaws Art. 5, Sec. 5.1. 
12 This number includes only administratively compliant requests.  
13 Id.  
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who have unfettered power to “reconsider” their own critical decisions with respect to the New gTLD 

Program.  The Ombudsman is supposed to provide a check on that.  

At bare minimum, ICANN must disclose the specific reasons the Ombudsman recused, and 

explain why a substitute ombudsman could not have been appointed to fulfill this critical role. 

Otherwise, there appears to be no legitimate reason why Claimants have been denied that crucial right 

in this case.  That review could have helped avoid this IRP proceeding entirely, or at least substantially 

narrow the issues for decision.  Indeed, it still can, via appointment of a substitute ombudsman to 

review this RFR as required by the Bylaws.  The BAMC then should consider that input as required by 

the Bylaws.  Perhaps then this IRP can be withdrawn, or at least substantially narrowed. 

2. ICANN has continued to violate its Bylaws by failing to make any real progress to adopt a 
“Standing Panel” of specially trained IRP panelists, chosen with broad community input -- for some 
nine years -- despite several iterations of Bylaws and a prior IRP Declaration clearly requiring it.  

 
3. ICANN also has failed to adopt IRP Rules of Procedure -- for some six years -- despite the 
Bylaws that have clearly required ICANN to do so; instead, we have incomplete, improper ‘Interim’ 
rules in place for more than three years now, with no apparent timeline or plan to complete the 
actual Rules.  

 
The Bylaws expressly have required creation of an IRP Standing Panel, since 2013. /   14 15

There shall be an omnibus standing panel of at least seven members (the " Standing Panel") 
each of whom shall possess significant relevant legal expertise in one or more of the following 
areas: international law, corporate governance, judicial systems, alternative dispute resolution 
and/or arbitration. Each member of the Standing Panel shall also have knowledge, developed 
over time, regarding the DNS and ICANN's Mission, work, policies, practices, and procedures. 
Members of the Standing Panel shall receive at a minimum, training provided by ICANN on the 
workings and management of the Internet's unique identifiers and other appropriate 
training…. 
  

14 Bylaws, Sec. 4.3(j) and (k); see also,  DCA Trust v. ICANN , Decision on Interim Measures of 
Protection, ¶¶ 29-30 (May 12, 2014) (discussed infra ).  
15 The former ICDR Supplemental Procedures for ICANN IRP, dated 2011, repeatedly referred to 
a standing panel that is yet to exist.  
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ICANN’s own Interim Rules, Section 3 (since at least 2016) begins “The IRP Panel will comprise 

three panelists selected from the Standing Panel.”  Section 10 provides that the Emergency Panel shall 

be selected from the Standing Panel, which obviously will not be possible in this case.  And, Section 14 

follows on Bylaws, Art. 4.3(w), and provides for the right of appeal of IRP panel decisions to the illusory 

Standing Panel, en banc .   Claimants are deprived of these important procedural rights, and others, /16 17

 solely because of ICANN’s willful inaction, refusing to create a Standing Panel for some nine years 18

now.  

This is particularly outrageous because ICANN was admonished by a previous IRP Panel for 

exactly this same reason, exactly six years ago:   19

29. First, the Panel is of the view that this IRP could have been heard and finally decided 
without the need for interim relief, but for ICANN's failure to follow its own Bylaws (Article IV, 
Section 3, paragraph 6) and Supplemental Procedures (Article 1), which require the creation of 
a standing panel [with] “knowledge of ICANN's mission and work from which each specific IRP 
Panel shall be selected." 

 
30. This requirement in ICANN's Bylaws was established on 11 April 2013. More than a year 
later, no standing panel has been created. Had ICANN timely constituted the standing panel, 
the panel could have addressed DCA Trust's request for an IRP as soon as it was filed in January 
2014. It is very likely that, by now, that proceeding would have been completed, and there 
would be no need for any interim relief by DCA Trust. 
 

16 An IRP Panel Decision may be appealed to the full Standing Panel sitting en banc ....  The en 
banc Standing Panel will review such appealed IRP Panel Decision based on a clear error of 
judgment or the application of an incorrect legal standard.  
17 Claimants also have been forced to pay a $3750 filing fee to ICDR, despite Bylaws Sec. 4.3(r) 
(“ ICANN shall bear all the administrative costs of maintaining the IRP mechanism, including 
compensation of Standing Panel members.”).   Claimants have requested ICANN to repay that 
filing fee to Claimants, and have been denied.  Ex. XX (“ICANN does not pay for the ICDR fees 
when there is no standing panel.”) 
18 The Bylaws Sec. 4.3(e)(iv) also state that a mediator should be provided from the Standing 
Panel, during the precursor Cooperative Engagement Process (“CEP”) phase of the IRP. 
Claimants were denied that opportunity during CEP. 
19 DCA Trust v. ICANN, Decision on Interim Measures of Protection, ¶¶ 29-30 (May 12, 2014).  
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Now, it’s almost seven years later, not just one.  ICANN has not even made any real progress 

towards implementing a Standing Panel, or finalizing the Interim Rules.  Obviously, by its willful 

inaction for so long, ICANN has decided the implementation of its so-called “Accountability 

Mechanisms” is an extremely low priority.  ICANN has thumbed its nose at the DCA Trust IRP Panel 

Decision, for six years, despite all the very purposes of the IRP to provide binding decisions and to 

guide ICANN actions to remedy Bylaws violations.  ICANN has failed to come close to finalizing the 

Interim Rules imposed more than three years ago, promised by the Bylaws six years ago.  That failure 

likely will cause much to be argued by the parties and decided by the Panel -- which should have been 

the focus of ICANN-driven community consensus, and set in the Rules by now.   But it hasn’t been 20

even a remote priority for ICANN. 

Indeed, this has directly benefited ICANN’s finances, saving perhaps more than $1 million per 

year on fees paid by IRP Claimants to the ICDR, which ICANN should have been paying to maintain a 

Standing Panel as clearly required by its Bylaws since 2013.  ICANN has no incentive to create the 

Standing Panel that it must pay for, when it has willfully shirked that Bylaws obligation for more than 

six years already, with impunity -- forcing dozens of Claimants to pay ICDR fees for administration of 

the IRP, that should have been ICANN’s sole fiscal responsibility, per its own Bylaws. 

Besides the obvious financial harm from being forced to pay ICDR fees, it harms Claimants to 

not have benefit of appointments from a Standing Panel with the specialized training, resultant 

expertise, and community backing that the Bylaws required ICANN to provide to all IRP claimants so 

20 Bylaws, 4.3(n)(i) and (iv) “The Rules of Procedure are intended to ensure fundamental 
fairness and due process and shall at a minimum address the following elements: [for 
example]… (C) Rules governing written submissions…. (D) Availability and limitations on
discovery methods; (E) Whether hearings shall be permitted ...” 
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long ago.  And then, in the end, these Claimants entirely would be denied the basic en banc  appeal 

mechanism provided by ICANN’s own Bylaws more than six years ago, and its own Interim Rules 

purportedly implemented more than three years ago -- except for that part about the Standing Panel. 

Still illusory, after all these years.  ICANN has violated its Bylaws by taking so long to implement both 

the Standing Panel and the Rules of Procedure, causing direct harm to Claimants and to all parties who 

would seek Independent Review of ICANN conduct. 

4. ICANN must pay all administrative costs of this IRP, including all Panelists’ fees. 

Claimants respectfully demand that ICANN pay all costs of the Emergency Panelist in this 

matter, and of all IRP panelists appointed in this matter, because that is clearly required by the ICANN 

Bylaws.  Article 4.3(r) states that "ICANN shall bear all the administrative costs of maintaining the IRP 

mechanism, including compensation of Standing Panel members."  Obviously, ICANN has intentionally 

refused to implement the Standing Panel, as it then would be required to pay millions of dollars in fees 

annually to the Standing Panel members, much of which is paid by Claimants to the ICDR now -- and 

for the past six-plus years since the Standing Panel was to be implemented.  ICANN cannot be allowed 

to blatantly ignore its crystal clear Bylaws commitments, and concomitant financial obligations, for so 

long and at such great cost to the broader community and to Claimants in this case.  

Certainly, there is no basis for ICDR to require Claimants to pay 100% of the Emergency Panel 

fees, as ICDR has required thus far in accord with its “unwritten rule”.  ICDR offers no explanation as to 

why it has ordered that, rather than an equal pre-split of emergency panel fees, as with IRP panelist 

fees in all previous cases.  Its purported “rule” to this effect is an indicator of institutional bias towards 

ICANN, and certainly has a chilling effect on such Requests.  ICANN’s position is frivolous; it cannot 

reasonably argue that it has not violated its Bylaws by failing to provide an Ombudsman review of 
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RFRs, and by failing to implement the Standing Panel and Rules of Procedure after all this time. 

Therefore, ICANN must be required to pay all IRP costs, as required by the very Bylaws that ICANN 

continues to violate. 

CONCLUSION 

For all of the foregoing reasons, Claimants respectfully request an order pursuant to Section 10 

of the Interim Rules, specifically requiring ICANN to:  A) not change the status quo as to the .HOTEL 

Contention Set during the pendency of this IRP; B) preserve, and direct HTLD, EIU, FTI and Afilias to 

preserve, all potentially relevant information for review in this matter; and, C) provide to Claimants the 

procedural rights required by ICANN’s Bylaws for more than six years; namely, 1) appoint an 

independent ombudsman to review the BAMC’s decisions in RFRs 16-11 and 18-6; 2) appoint and train 

a Standing Panel of at least seven members as defined in the Bylaws and Interim Rules, from which any 

IRP Panel shall be selected per Section 3 of the Interim Rules, and to which Claimants might appeal, en 

banc,  any IRP Panel Decisions per Section 14 of the Interim Rules; 3) adopt final Rules of Procedure as 

required by ICANN Bylaws; and, 4) pay all costs of the Emergency Panel and of the IRP Panelists. 

 

  RESPECTFULLY SUBMITTED, 

DATED:  April 24, 2020   
 Mike Rodenbaugh 

RODENBAUGH LAW 
 

Attorneys for Claimants 
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