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Verisign hereby replies to Afilias’ response to igm's Request to Participate as an
Amicus Curiadn these IRP proceedings (the “Responde”).

l. INTRODUCTION

1. Afilias’ Response spans nearly 60 pages and pwpordescribe in exhaustive
detail the process by which ICANN'’s Interim Suppértary Procedures (the “Interim
Supplementary Procedures”) were adopted. Theogistilias’ prolix response is this: David
McAuley, a Verisigh employee and head of the IRPdamentation Oversight Team (“IRP-
IOT”) charged with formulating Interim Supplement&rocedures consistent with ICANN'’s
Bylaws, allegedly knew about Afilias’ CEmvhile working on themicusrules and somehow
intentionally “manipulated” them to allow Verisigamd NDC to participate in this IRP. This is a
false narrative fabricated by Afilias for purposéslenying NDC and Verisign the right to
defend themselves and their legal interests agAtfil&s’ attack. Furthermore, Afilias’ history
is irrelevant to the issue afmicusparticipation before the Procedures Officer or the
enforceability of the Interim Supplementary Proaegu

2. Contrary to Afilias’ Response, Mr. McAuley’s knowlige of Afilias’ CEP or IRP
prior to the ICANN Board unanimously approving theerim Supplementary Procedures is
inapposite and should make no difference to thereaébility of theamicirule. First, ICANN’s
multi-stakeholder process is specifically desigteedllow for participation by parties acting in
their own interest, so there is nothing impropeswMr. McAuley's involvement in the IRP-
IOT. Second, the IRP-1OT drafted Supplementaryc@dares allowing foamici participation
by persons with a material interest in the disfngfere Afilias’ CEP was ever filed, so

Mr. McAuley’s knowledge (or lack of knowledge) cdulot have prompted that revision. Third,

! Verisign uses the same defined and/or abbreviatets here that it used in its initial Request.
2 A CEP is a settlement process under ICANN’s Byl#vet parties are encouraged to participate irr poidiling
IRPs. (Bylaws, Section 4.3(e)).



it was | CANN, not Verisign, that proposed the firaathici language about which Afilias
complains. In sum, Afilias fixates on what Mr. Malay purportedly knew about its CEP simply
to distract from the real facts regarding #meici rule in the Interim Supplementary Procedures.
In any event, Mr. McAuley had no personal knowled§é&he CEP and he could not have acted
with an ulterior motive somehow to “manipulate” thie-making process. (Declaration of
David McAuley (“McAuley Decl.”)).

3. In truth , the only party who knew of the coming IRP whea bifiterim
Supplementary Procedures were adopted by the ICBbidNd was Board memb&am

Mohan — of Afilias — who sat on the ICANN Board and in fact, moved the Board to

adopt the Interim Procedures®

4. In an astonishing omission that could only havenbesdculated to mislead,
Afilias never discloses to the Procedures Offitert the Afilias Board member and Afilias
declarant in this IRP moved the Board to adoptvdrg Interim Supplementary Procedures —
which are clear on their face — that Afilias nowsédy claims should not be enforcethis
material omission by Afilias is critical not only o the truth of Afilias’ narrative on the
adoption of the Interim Supplementary Procedures, bt also to the truth of Afilias’ entire
position in this amicus proceeding. In the context of this proceeding, what fact dduhve
been any more important to disclose to the ProesdDiffficer in Afilias’ nearly 60-page history
of commentary on the Interim Supplementary Procesitiman the fact that Afilias itself, through
its Executive Vice President and Chief Technolodfyc@r, who is a declarant in support of

Afilias’ IRP Request and was liaison to ICANN’s Bdawas instrumental in inducing the

3 A transcript of ICANN’s Board Meeting on Octobes, 2018 isavailableat
https://static.ptbl.co/static/attachments/19225890H 8957.pdf?154051895Mr. Mohan’s seconding the
resolution to approve the Interim Supplementaryc€dares is at p. 26. A video of the Board medtrayailable at
https://livestream.com/icannmeeting/events/841606866s/182467312

2.



adoption of the same Interim Supplementary Pro@dtivat Afilias now challenges?
Mr. Mohan was a non-voting member of the ICANN Bb#rat unanimously adopted the
Interim Supplementary Procedures on October 253.204r. Mohan not only failed to raise any
objection to the Interim Supplementary Procedwebstantively or procedurally, but he actually
secondedhe motion for a Board vote to adopt the Interiapementary Procedures. There can
be little doubt that Mr. Mohan knew at the timetlod vote that Afilias would soon file an IRP,
and tellingly, a number of Afilias’ declarations rgesigned before the Board vote. In purpose
and effect, Afilias induced ICANN’s Board to votefavor of a rule that Afilias now asserts is
invalid or unlawful. At a minimum, having inducéte adoption of the Interim Supplementary
Procedures, Afilias is estopped from challengirggualidity of those very same Procedures here.
(E.g, Kahn v. Household Acquisition Coyp91 A.2d 166, 17+6/7 (Del. 1991) (affirming the
“long recognized” equitable principle that an affative vote in favor of a transaction estops a
party from “seek[ing] to litigate a contrary positi’).) And the entirety of Afilias’ position here
must be viewed with extreme skepticism, as applgremnufactured in an effort to circumvent
the involvement in this IRP by Verisign and NDC hetvery persons against whom Afilias’
preliminary injunction and requested final award directed.

5. Moreover, beyond the remarkably misleading natfiréfidias’ historical
account, its Response has little to do with the gulestion before the Procedures Officer —
whether Verisign and NDC have a right under therint Supplementary Procedures to
participate asmiciin this IRP to protect their interests. First,ilhhe “legislative history” of
the Interim Supplementary Procedures may be hetpfiiie Procedures Officer in understanding
the genesis of his role, almost all of Afilias’ nlge60 pages are entirely irrelevant to the task at

hand of decidin@micusparticipation. An arbitrator’s powers are limitbey the terms of the



relevant arbitration agreement, and an arbitraésriio authority to deviate from the terms of that
agreement in fulfilling his or her role Sée Szuts v. Dean Witter Reynolds, 981 F.2d 830,
831-32 (11th Cir. 1991) (recognizing that “[t]he povesrd authority of the arbitrators in an
arbitration proceeding is dependent on the pronssiof the arbitration agreement under which
the arbitrators were appointed” and vacating aitratlton award where arbitration agreement
required arbitration to be heard by at least tlambgrators, but only two arbitrators participated
on the panel that rendered the decisi®opIRe Ins. Corp. v. Organizational Strategies,,In

783 F.3d 256, 2656 (5th Cir. 2015) (upholding District Court’s vasaof award where
arbitrator exceeded his authority by applying AAAes instead of ICC rules as selected by the
parties).). Under the express terms of the Int&upplementary Procedures, the Procedures
Officer has no discretion to deny Verisign’s andGlBrequests to participate asnici, and the
legislative history of those provisions cannotraftat conclusion. Nor is legislative history
relevant to application of tremici rules, because they are clear on their face arglréquire no
“interpretation” based on the legislative histo(f2avis v. Mich. Dept. of Treasur¢89 U.S.

803, 808 n.3 (1989) (“Legislative history is irredmt to the interpretation of an unambiguous
statute.”);see also Middleton v. City of Chicadey8 F.3d 655, 660 (7th Cir. 2009) (“[W]here a
statute’s language is clear, we look to the legisdahistory only to determine whether Congress
expressed a clear intention to the contrary ofiteeal application of that language.Rnott v.
McDonald's Corp. 147 F.3d 1065, 1067 (9th Cir. 1998) (“If a contri clear and
unambiguous, the court must determine the interdfdhe parties solely from the plain
language of the contract and may not considerresitrievidence outside the four corners of the

document itself.” (quotation marks omitted).)



6. Second, and in any event, Afilias’ Response failsfter any basis upon which to
challenge the Interim Supplementary Proceduresuisary to ICANN’s Bylaws and policies or
otherwise improper. The joinder rules grew dingotlit of public comments regarding the
necessity to protect the rights of third partieovilave material interests in a dispute by allowing
those parties to be heard in the proceedings. &uatern was expressed by individual members
of the community and ICANN constituencies (suchh&sIP constituency group) in their public
comments. The rules themselves were drafted byNICA counsel, Samantha Eisner, together
with Sidley Austin, and approved without objectlmnthe entire, 26-member IRP-IOT and
ICANN'’s Board. The specific language about whidilids now complains — but supported
when the rules were adopted at Mr. Mohan’s urgingvas drafted by Ms. Eisner of ICANN,
not Verisign. (ICANN Submission, 1 4, 9.) Sigeaintly, unlike Mr. Mohan, neither
Ms. Eisner nor Mr. McAuley knew that Afilias was tre eve of filing an IRP when these rules
were drafted or adopted. (Eisner Decl., | 6; Me&uDecl., { 32.)

7. Further, Afilias identifies no rule that requirddANN to submit the Interim
Supplementary Procedures to another round of pabhements, or other ICANN process, prior
to their submission to the Board. And, as notetthénBoard meeting, the Procedures are interim
and not final, so there undoubtedly will be furtb@portunity for the IRP-IOT and the ICANN
community to comment, if the ICANN Board deems thgpropriate, prior to the adoption of
final rules’

8. Third, Afilias’ newly invented arguments of contiécof interest seek to
undermine ICANN’snulti-stakeholder model, as it was established by the U.S. goverhimen

1998. ICANN exists as a bottom-up, consensus-drpaicy process that relies on input and

* SeeTranscript of ICANN’s October 25, 2018 Board Maetiat pp. 2324, available at
https://static.ptbl.co/static/attachments/1922589083 8957.pdf?1540518957

-5-



participation by relevant stakeholders to form IQ¥Nolicy. Afilias turns that process on its
head, arguing that the Interim Supplementary Pnaeedare suspect and improper because
ICANN — the party that must implement the Interinpplementary Procedures — and
Verisign — a potential interested party in an IRPwxere involved in the Procedures’ creation.
(See, e.gBylaws, § 1.2(a)(iv) (describing one of ICANN'®@mitments as “[ejmploy[ing]

open, transparent and bottom-up, multistakeholdécypdevelopment processes” and
“ensur[ing] that those entities most affected cssisd in the policy development process”).) The
multi-stakeholder model is designed with the spedaitent of allowing interested parties to
participate. If any proof of this fact was necegsafilias’ Mr. Mohan served on ICANN’s

Board and moved for the adoption of #Haicusrules on the eve of filing this proceeding.

9. Fourth, Afilias is notably silent regarding the éstiar guiding the creation of the
Interim Supplementary Procedures — that they petfad “fundamental fairness and due
process” in IRP proceedings, as required by ICANBytaws. SeeBylaws, 8§ 4.3(n)(iv) (“The
Rules of Procedure are intended to ensure fundaifntess and due process . . ..").)
Fundamental fairness and due process require lthiateaested parties with a material interest in
an IRP dispute have a full and fair opportunitypéoheard. Procedural rules that do not provide
such an opportunity — as Afilias champions here -eul violate due process and expose IRP
proceedings to collateral attack by those whosrasts are impacted by an IRP yet are
prohibited from participating fully. See, e.gMatrtin v. City of Corning25 Cal. App. 3d 165,
169 (1972) (party to contract that action souglértin was amdispensable partjo the
proceeding as “his interests would inevitably deaéd by a judgment rendering the contract
void or enjoining further payment to him thereurifieMiracle Adhesives Corp. v. Peninsula

Tile Contractors’ Ass'n157 Cal. App. 2d 591, 593 (1958) (“Persons ‘whioserests, rights, or



duties will inevitably be affected by any decredahhcan be rendered in the action’ are
indispensable parties, atite action cannot proceed without th&nfemphasis addedyyestra
Constr., Inc. v. U.S. Fid. & Guar. Cad\o. 1:03-cv-0833, 2006 WL 1149252, at *2 (M.D. Pa.
Apr. 28, 2006) (a nonparty to an arbitration caallemge an arbitration award “when the
nonparty is adversely affected by the decisionChmpare withAfilias Response, I 100 (where
Afilias perversely argues that allowing VerisigrdddDC the opportunity for fair participation
as interested parties would “raise serious duegaossues” for Afilias.)

10.  Fifth, Afilias’ Response itself demonstrates tha&trigign is entitled t@amicus
status. Afilias’ Response: (i) falsely assertd Werisign “took over” NDC and corrupted the
.web auction, (ii) claims this allegation as thsibdor Afilias’ requested relief, and
(i) incorrectly posits thaverisign corrupted the IRP-IOT processso it could participate in
this IRP. Afilias further contends that ICANN haselated or will violate the commitment in its
Bylaws to promote competitiahVerisign — not NDC — is allowed to operate .web. Finally,
as relief in this IRP, Afilias seeks (i) a prelirany injunction/stay prohibiting a delegation or
assignment of .web to Verisign, and (ii) a finatdee awarding .web to Afilias, rather than to
NDC or Verisign. At every turn, Afilias’ claims ame back to Verisign, demonstrating
Verisign’s material interest in this dispute andittsment to participate fully and without
limitation in these proceedings.

11.  Sixth, Afilias’ repeated attempts to have the Pdaces Officer rule that Verisign
and NDC may not participate in Afilias’ Request Emergency Relief are contrary to logic, the
Interim Supplementary Procedures, and due procEss.emergency relief seeks to enjoin the
delegation of .web to NDC or Verisign, or the assignt of the .web registry agreement in

Verisign’s favor. Afilias’ argument thamici cannot participate before an Emergency



Panelist — even though they would be entitled tbigipate in those proceedings before the IRP
Panel — merely exposes Afilias’ rush to obtainnmberelief for what it is: An effort to block

any participation by the real parties in inter&&risign and NDC — the only parties with the

full facts and incentive to defend against Afiliatims.

Il. ARGUMENT

A. Having Induced the ICANN Board to Adopt the Intei$upplementary
Procedures, Afilias is Estopped From ChallengirggRhocedures as Invalid

12.  Afilias should be estopped from challenging thestimh Supplementary
Procedures because its own Executive Vice PresatehChief Technology Officer, Ram
Mohan, affirmatively moved ICANN'’s Board of Directoto adopt those Procedures. Indeed, he
was the only member of the Board who knew thati#gdilvould be bringing this IRP after the
vote. The Interim Supplementary Procedures wetreptor a vote by ICANN’s Board on
October 25, 2018 at the ICANN 63 meeting in BargaloMr. Mohan was a member of
ICANN'’s Board at that time, as the non-voting l@nsof the Security & Stability Advisory
Committee (“SSAC”) to the ICANN Boartl.Mr. Mohan was present for the vote on the Interim
Supplementary Procedures, ancsheondedhe motion to put the Procedures to a vote. The
Interim Supplementary Procedures were unanimousipted by ICANN'’s Board. Mr. Mohan

voiced no objections, procedural or substantivéhéoBoard’s voté.

® hitps://icannwiki.org/Ram_Mohan

® Mr. Mohan signed a declaration in support of Afifi IRP just seven days later. (Witness StatemieRam
Mohan, dated Nov. 1, 2018.) Several other Afitlaslarants had already signed declarations in stippéfilias’
IRP at the time of the Board'’s vote: (1) JonatA#train (September 26, 2018); (2) Jonathan Rolir(&eptember
27, 2018); and (3) John Kane (October 15, 2018¢ekExpert Report of Jonathan Zittrain dated Sept2Pas;
Witness Statement of Jonathan M. Robinson datet! 38p2018; Witness Statement of John L. Kanedi@Xe.
15, 2018.) Itis clear that Afilias’ IRP was walhderway when Mr. Mohan participated in the Boaxdite
approving the Interim Supplementary Procedures.

"ICANN’s October 25, 2018 Board Meeting, at p. 2ailable at
https://static.ptbl.co/static/attachments/1922589083 8957.pdf?1540518957

-8-



13.  Afilias’ active participation in the conduct it noglaims is improper — the Board
enactment of the Procedures — estops Afilias frepuding the validity of the Interim
Supplementary Procedures. When a board memberasdhe board to take action, as here, the
board member cannot later complain that the aet@s improper. $ee City of Fairmont v.
Fairmont General Hosp., Inc231 W.Va. 264, 269 (2013) (holding that whereatgntas
represented on the board, neither the entity sdyaard member had standing to challenge the
board’s actions because the member “could notlpinge the board’s actions] as he voted in
favor of the very actions challenged.sge alsduttons Bay Yacht Village Condominium Ass’n
v. Board of Representatives Port Sutton CnNgp. 325327, 2016 WL 2942225 at *7 (Ct. App.
Mich. May 19, 2016) (“[A] board member who acquiesor participates in business
transactions may not later challenge the validitthe transactions in court.”yVilliams v. 5300
Columbia Pike Corp.103 F.3d 122 at *5 (4th Cir. 1996) (assumingasidprinciple of law that
“principles of estoppel and acquiescence ordinavityild not permit them to challenge a
transaction they supported fully, only after it viais accompli”); Radell v. Towers Perrinl72
F.R.D. 317, 320 (N.D. lll. 1997) (former board mearie membership on the board posed an
incurable conflict of interest in his prospectitass action suit against the company).)

14.  Afilias cannot induce ICANN’s Board to act and them around and claim that
act was improper or unenforceabl€f.( e.g, Kahn 591 A.2d at 17677 (affirming the “long
recognized” equitable principle that an affirmatixae in favor of a transaction estops a party
from “seek[ing] to litigate a contrary position”).)

B. The Only Issue for the Procedures Officer to De@d@&/hether Verisign or NDC
Should be Allowed to Participate Asici

15. The ICDR selected a Procedures Officer for one ggepnly: To rule on

Verisign’s and NDC's requests to participateaasciin Afilias’ IRP. The position of the



Procedures Officer is a creation of the Interim [@ementary Procedures, and exists only by
virtue of the operation and validity of those Prwes. (Interim Supplementary Procedures, § 1
("PROCEDURES OFFICER refers to a single membehefSTANDING PANEL designated to
adjudicate requests for consolidation, interventamd/or participation as amicus or, if a
STANDING PANEL is not in place at the time the relat IRP is initiated, it shall refer to the
panelist appointed by the ICDR pursuant to itsrirdgonal Arbitration Rules relating to
appointment of panelists for consolidation (ICDRd®8UArticle 8).”).). Absent the Interim
Supplementary Procedures that Afilias now challengee Procedures Officer has no function
and no jurisdiction to consider or decide any nnatte

16.  Verisign’s and NDC'’s requests were made pursuaRule 7 of the Interim
Supplementary Procedures, which provides, in pamtipart:

Any person, group, or entity that has a materig@rast relevant to the DISPUTE
but does not satisfy the standing requirementsa IBLAIMANT set forth in the
Bylaws may participate as amicus curiaeébefore an IRP PANEL, subject to the
limitations set forth below. Without limitation the person, groups, or entities
that may have such a material interest, the follgnyoersons, groups, or entities
shall be deemed to have a material interest reldoahe DISPUTE and, upon
request of person, group, or entity seeking toastigypate,shall be permitted to
participated as aamicusbefore the IRP Panel:

I A person, group or entity that participated in aderlying proceeding (a
process-specific expert panel per ICANN Bylaws,idet4,
Section 4.3(b)(iii)) (A)(3));

il. If the IRP relates to an application arising out oflCANN’s New gTLD
Program, a person, group or entity that was part ofa contention set
for the string at issue in the IRP; and

ii. If the briefings before the IRP PANEL significantly refer to actions
taken by a person, group or entity that is externato the DISPUTE,
such external person, group or entity.

(Interim Supplementary Procedures, 8 7 (emphasisdl
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17.  Asreflected in the foregoing text, the ICANN Boarduly enacted Interim
Supplementary Procedures unambiguously maratateusparticipation by Verisign and NDC
if the Procedures Officer determines that theynagenbers of the .web contention set (as is
NDC) and/or that the briefings in this matter sfgpaintly refer to their actions (as is the case for
both Verisigh and NDC). The Procedures Officegstigipation in theamicusrequest begins
and ends with that inquiry. In view of the clardthe Rule 7amicusprocedures, an analysis of
legislative history has no bearing on their appica See Davis489 U.S. at n.3 (“Legislative
history is irrelevant to the interpretation of amambiguous statute”see also Middletqrb78
F.3d at 660 (“[W]here a statute’s language is ¢learlook to the legislative history only to
determine whether Congress expressed a cleariondntthe contrary of the literal application
of that language”)Knott, 147 F.3d at 1067 (“If a contract is clear andrabguous, the court
must determine the intention of the parties sdieyn the plain language of the contract and
may not consider extrinsic evidence outside the éouners of the document itself.” (quotation
marks omitted).) As set forth below, there cambealoubt that Verisign fulfills the requirements
of subsection (iii) of the Rule and otherwise hasaderial interest in the proceedings.

C. Verisign is Entitled to Participate in the IRP Undlge Interim Supplementary
Procedures

18.  Afilias’ Response underscores, rather than undespiwhy Verisign should be

allowed to participate in these proceedingamicus curiaé

8 For brevity's sake, Verisign will not repeat altbe fact and argument set forth in its DecemHer2D18 Request
to Participate aBmicus Curiagand refers the Procedures Officer to that pleaftina more complete statement of
the basis for its petition.
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1. The Response “Significantly Refers” to Verisign adéed, Verisign’s
Alleged Conduct Is the Centerpiece of the Respahsd RP Reguest, and
the Request for Interim Relief.

19. As quoted above, the Interim Supplementary Proesdprovide that an entity
shall be entitled to participate in an IRP asaamicus curiaéfi]f the briefings before the IRP
PANEL significantly refer to actiontaken by a person, group, or entity that is exeimthe
DISPUTE, such external person, group or entitfgimphasis added). Afilias never disputes its
the briefing significantly refers to Verisign, andth good reason as Verisign is mentioned 127
times in Afilias’ IRP request and 56 times in Ad#’ interim relief request. There can be no
doubt that Afilias’ IRP “significantly refer[s]” t&/erisign.

20.  Afilias’ claims in the IRP rest entirely on its asgons that (i) an agreement
between Verisign and NDC with respect to finan@h®DC'’s bid for .web impacted NDC’s
disclosure obligations under the new gTLD Prograwh should disqualify NDC’s Application
and participation in the auction; and (ii) an assignt of the registry agreement for .web would
raise competition concerns and thus violate ICANBytaws. (Afilias’ Request, 47 (“NDC'’s
failure to disclose and to seek to amend its appdia following its agreement with VeriSign
constitute breaches of the AGB requiring disquadifion of NDC’s .WEB application or of its
bids in the .WEB Auction.”); 1 68 (“ICANN'’s failurto apply its documented policies
consistently, neutrally, objectively, and fairly and its failure to carry out its activities through
open and transparent processes — have also resuttasl violation of ICANN’s mandate to
introduce and promote competition.”).) The focti&blias’ claims is Verisign’s alleged
conduct.

21.  Afilias’ Response highlights the importance of \éggn’s alleged actions to its
claims. The gravamen of the Response is that NBSagting really as Verisign’s “agent” in

bidding for .web, and that Verisign “manipulateti&tiRP-10T to adopt themicusrules in the
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Interim Supplementary Procedures. (Afilias’ Response, {Third PartyDesignated
Confidentiallnformation
Redacted

"); 8 2.1.5 (“After Afilias’ invocation of CEP was
publicly disclosed, VeriSign manipulated the IRP-IOT process to ensure that it (and NDC) could
participate in this IRP.”).) Again, alleged conduct by Verisign virtually dominates Afilias’
papers.

22.  Both the request for emergency relief and a final award are directed against
Verisign. Afilias first seeks to enjoin a delegation or assignment to Verisign during the
pendency of this proceeding. Afilias secondly seeks a final award that transfers .web to Afilias
instead of NDC or Verisign pursuant to their existing contracts with ICANN and each other.
(SeeRequest for Interim Relief, 1 4 (seeking “a stay of all ICANN actions that further the
delegation of the .WEB gTLD during the pendency of the IRP”); Afilias’ Request for IRP,

1 69(3) (seeking “order that ICANN proceed with contracting the registry agreement for .WEB
with Afilias™).)

23.  Afilias’ concession that the briefings significantly refer to Verisign should alone
end the inquiry on Verisign's Application, amicusparticipationshall be permitted as of right
in such circumstances. (Interim Supplementary Procedures, 8 7.)

2. Verisign Plainly Has a Material Interest in This IRP

24.  Ignoring the centrality of Verisign’s alleged conduct to every argument that
Afilias makes in this proceeding, Afilias makes the astonishing assertion that Verisign has no
material interest in this dispute. Afilias’ reasoning is that Verisign lacks any “interest relating to
the property or transaction that is the subject of the action” because “Verisign cannot have any

interest in a .WEB registry agreement, as no such agreement presently exists,” and “Verisign has
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no rights in NDC’s .WEB application, nor can ihetapplication’s Terms and Conditions
specifically prohibit NDC from reselling, assignjng transferring any of NDC'’s rights or
obligations in connection with its application tayahird party.” (Response, § 4.1).

25.  This argument directly contradicts Afilias’ contimts in its Request for IRP.
Afilias cannot have it both ways.

26. Contrary to what it says here, Afilias’ IRP allegbat “NDC appears to have
actually oreffectively sold, assigned, or transferred its rigts or obligations in its .\WEB
application to Verisigiprior to the .\WEB Auction.” (IRP, 1 57). Havingd®ed its IRP on this
position, Afilias cannot now avoid Verisignesnicusparticipation by arguing the exact
opposite — that there has been no assignmentlakrand that Verisign’s contract does not
“exist.” (See, e.gNew Hampshire v. Main®32 U.S. 742, 749 (2001) (“The doctrine of
judicial estoppel prevents a party from asserticgaan in a legal proceeding that is inconsistent
with a claim taken by that party in a previous geding.” (quoting 18 Moore's Federal Practice
8 134.30, pp. 13462 (3d ed. 2000)) (State of New Hampshire estofymed asserting, contrary
to prior positions, that Piscataqua River boundeitit Maine ran along the Maine shore);
Hughes Masonry Co. v. Greater Clark Cty. Sch. Borp. 659 F.2d 836, 838 (7th Cir. 1981)
(plaintiff estopped from arguing that defendantldawt compel arbitration because it was not a
party to construction contract that included anteabon provision, while at the same time
arguing that defendant was liable under the coastmu contract).)

27.  Afilias also suggests that the agreement betwee@ Bl Verisign does not
provide Verisign a sufficient material interesttinis dispute fommicusparticipation.

(Response, § 4.1). Again Afilias’ view has no meffontingent interests that may be impacted

by pending litigation, such as those provided toisign by its agreement with NDC, are
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sufficient to establish a material interest, inahgdfor purposes of interventionS¢e Sw. Ctr.

for Biological Diversity v. Berg268 F.3d 810, 820 (9th Cir. 2001) (“Contract tgare
traditionally protectable interests.”) Afilias $seto nullify Verisign’s interests in the .web

gTLD with a stay that would delay the executiorhaf registry agreement between NDC and
ICANN and a subsequent assignment of that agreefm@ntNDC to Verisign, and with a
subsequent final award that would unwind the resafithe public auction and award .web to
Afilias rather than NDC or Verisign. It is undebia that these rights and interests are legally
protectable. $ee San Juan County v. United Stad@8 F.3d 1163, 1203 (10th Cir. 2007) (in the
context of intervention, “[a]lthough the intervercannot rely on an interest that is wholly
remote and speculative, the intervention may bedas an interest that is contingent upon the
outcome of the litigation”) (citation omitted?lanned Parenthood of Minn., Inc. v. Citizens for
Cmty. Action558 F.2d 861 (8th Cir. 1977) (permitting intertien by homeowners in action
involving the constitutionality of a municipal ordince that placed a temporary moratorium on
the operation of abortion clinics because “the raavalue of the intervenors' homes constituted
a sufficient ‘interest’ under Rule 24(a)(2) evenugh three events would have had to take place
before the homeowners experienced any actual(bsthe city had to lose the court fight on the
constitutionality of the ordinance, (2) the abartinic had to open, and (3) the clinic's
operation had to lead to a reduction in the homews/property values”, as characterize®am

Juan County503 F.3d at 119%08).Y

® Further, a close analogue to the current procgsdine challenges to government agency actionls,asiicensing
decisions, with ICANN serving in place of the agehere. Drawing on this analogy, U.S. administataw
jurisprudence uniformly endorses the availabilitg@mnding for competitors to intervene in admiitve
proceedings where there is a threat of economicyingee, e.gFCC v. Sanders Bros. Radio Stati@09 U.S. 470
(1940);Philco Corp. v. FCC257 F.2d 656, 658-59 (D.C. Cir. 1958), as welieashallenge adverse administrative
decisions based on alleged competitive hara, Ass'n of Data Processing Serv. Orgs. v. Ca84Y U.S. 150
(1970).
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D. A Challenge to the Validity of th&micusProcedures is Not Within the
Jurisdictional Scope of this Proceeding; the “Lidige History” of the
Procedures is Irrelevant

28.  Neither the Procedures Officer nor any other aabdn officer in this proceeding
has authority to address the contention thaatheusrule should be invalidated based on
Afilias’ unfounded allegations concerning Verisigr@nd ICANN's participation in the
enactment of the Interim Supplementary Procediiredn arbitrator has no jurisdiction to depart
from or rule on the validity of the procedures tatfine his or her decision-making authority.
(See, e.gNew York Convention on the Recognition and Enforeatrof Foreign Arbitral
Awards, Art. V(d) (an arbitral award may be dengdorcement if “the arbitral procedure was
not in accordance with the agreement of the péjt)eéccordingly, U.S. courts have held that
arbitrators who conduct proceedings under ruldsmiht than those expressly selected by the
parties have “exceeded their authority,” a growrdvhcatur under the FAA(See PoolRe Ins.
Corp.,783 F.3d at 26566) ! This fundamental principle has been expresslyradéfd in the
context of IRP proceedings:

There is no question but thiie authority of an |RP panel to compare contested

actions of the Board to the Articles of Incorpavatand Bylaws, and to declare

whether the Board has acted consistently with thi&las and Bylaws, does not

extend to opining on the nature of those instrugeNbr . . . does our authority

extend to opining on the nature of the policies or procedures established in the

Guidebook. “[O]ur rolein thisIRP includes assessing whether the applicable
rules. .. werefollowed, not whether such rules are appropriate or advisable.

(In the Matter of an Independent Review Process @&atviBooking.com B.V. and ICANIEDR
Case No. 50-20-1400-0247, Final Declaration, Y (Bl®larch 2015) (emphasis addesgg also

In the Matter of an Independent Review Process &stvidonuts, Inc. and ICANINCDR Case

10 Afilias’ IRP request contains no challenge to IO&N rule-making process with respect to the Interim
Supplementary Procedures. Afilias’ attempt nownject that issue into this proceeding is beyoreldbope of the
IRP as defined by Afilias itself.

™ In PoolRe the parties had agreed to arbitrate under the ilirey4CC rules, yet the arbitrator conducted the
arbitration under AAA rules: the Fifth Circuit affned a complete vacatur of the award, finding thatuse of rules
different than those selected by the parties “tairihe entire processPoolRe Ins.783 F.3d at 263.
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No. 01-14-0001-6263, Final Declaration, § 136 &/7.15 May 2016) (quoting with approval
the language frorBooking.conthat the panel’s “role in this IRP includes assag#hether the
applicable rules . . . were followed, not whethgetsrules are appropriate or advisabldri)the
Matter of an Independent Review Process BetweerzédmiaU S.A.R.L. and ICANNCDR
No. 01-16-0000-7056, Final Declaration, 11 130231 July 2017) (Matz, dissenting) (noting
that it is not for the Panel “to purport to appedike policies and procedures established by
ICANN.").)

These prior IRP panel rulings should be accordedeutential effect. As observed by the
IRP Panel irVistaprint “The declarations of [previous IRP] panels hawecedential value.”
(In the Matter of an Independent Review Process &=iwWistaprint v. ICANNCDR Case
No. 01-14-0000-6505, Final Declaration, § 127 (9.Q015) (relying on the 2013 version of the
Bylaws);see also In the Matter of an Independent Reviewdd® Between Donuts, Inc. and
ICANN,ICDR Case No. 01-14-0001-6263, Final Declaration6 {5 May 2016) (noting the
precedential value of prior IRP panels and statwad “[this] Panel takes that to mean that it
should take account of the reasoning of other Bangdursuing its own analysis, and should, to
the extent warranted, seek consistenc}?)Bven a cursory review of the IRP decisions reeder
to date reveals that IRP panels rely heavily orfitttings and analysis of previous panelSe€,
e.g, In the Matter of an Independent Review Procesw®&at Asia Green IT System and
ICANN ICDR Case No. 01-15-0005-9838, Final Declaratfphb (30 Nov. 2017) (quoting prior

IRP panel for support)n the Matter of an Independent Review Process &mtvidot Sport Ltd.

12 The ICANN Bylaws also specify that “all IRP deciss shalll . . . reflect a well-reasoned applicatibhow the
Dispute was resolved in compliance with the Argabé Incorporation and Bylawas understood in light of prior
IRP decisionsinder the same (or an equivalent prior) versiaefArticles of Incorporation and Bylaws][.]”
(Bylaws, 8§ 4.3(v).) Nearly identical languageeproduced in the Interim Supplementary Proceduf®@selnterim
Supplementary Procedures, 88 11(b) (Standard deRgv13(c) (Form and Effect of an IRP Panel Dexi3i)
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and ICANN ICDR Case No. 01-15-0002-9483, Final Declaratp#,19 (31 Jan. 2017) (relying
on prior IRP panel decisions as authority).)

E. Contrary to the Response, Verisign Does Not Hauvectehn Hands”

29.  Afilias asserts that Verisigh@amicusrequest should be denied because it has
“unclean hands” with respect to the creation ofititerim Supplementary Procedures.
Specifically, Afilias alleges that Verisign's emgke David McAuley had an ulterior motive to
“manipulate” ICANN’s rulemaking process specifigalbr the purpose of creating a basis for
Verisign to participate in this IRP as amicus (Response, { 2, § 2.1.5, 1 60). Afilias’
argument makes no sense and is contrary to the f&atst, it is clear that Verisign’s interests in
this IRP would require it to be permitted to appesmaramicusunder any standard and, indeed,
would at a minimunrentitle it to such statusSee, supraf 9 (listing cases describing
fundamental fairness and due process rights). reledfilias’ speculations are entirely
manufactured and without any basis in reality.

30. Afilias’ unclean hands argument hinges entirelyAdiias’ assertion that
Mr. McAuley, Verisign’s representative and headhef IRP-10T, knew about Afilias’ CEP and
amended the Interim Supplementary Procedures hatlexpress purpose of allowing Verisign to
participate in these proceedingSeéResponse, 1 561, 56). Even if Verisign were to argue
for the adoption of rules in its own intereststtvauld not be “unclean hands.” As discussed at
Paragraph 8, ICANN is a multi-stakeholder modeiyiich interested parties act in their own
interests to form ICANN policy. What Afilias deerhenclean hands” is ICANN’s fundamental
organizing principle. Moreover, the timeline favisions to the Interim Supplementary
Procedures shows unequivocally thatah@ci rule granting participation rights to persons with

a material interest in the dispute was formulgiedr to the filing of Aiflias’ CEP,and that the
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final amici language about which Afilias complains came fr@@ANN. (SeeSection Il.F.1,
infra). Thus, Mr. McAuley’'s knowledge (or lack thereof)Afilias’ CEP is irrelevant to the
enforceability of those rules.

31. Furthermore, as discussedira, Mr. McAuley proposed amendments to the
Interim Supplementary Procedures in October 2018der to better align the draft Procedures
with the Bylaws’ requirements that they “ensuredamental fairness and due process,”
consistent with public comments regarding the rul@dcAuley Decl., 1 15; Bylaws, § 4.3(n)—
(0); Section Il.F.1linfra). There is no evidence to the contrary, and McAMey’s declaration
denying personal knowledge of Afilias’ CEP or Adsi' IRP leading up to the adoption of the
Interim Supplementary Procedures by the ICANN Basuebnsistent with the testimony of
Samantha Eisner, ICANN'’s counsel who drafted tnguage in question. (McAuley Decl.,

1 32; Eisner Decl., { 6).

32.  Further, and in any event, Afilias’ cited case jawwvides no support for the
application of unclean hands her&e€Aptix Corp. v. Quickturn Design Sys., 269 F.3d
1369, 1378 (Fed. Cir. 2001) (rejecting use of uariclbands doctrine to declare a patent
unenforceable and instead affirming district caudismissal of patent enforcement action as a
discretionary sanctiogrounded in the court’s “inherent powers to puh@hintiff's
falsification of evidence)Punlop-McCullen v. Local 1-S, AFL-CIO-CI.C49 F.3d 85, 90 (2d
Cir. 1998) (doctrine of unclean hands did not dampiff from filing complaint against union
and union officials; “the unclean hands defens®isan automatic or absolute bar to relief; it is
only one of the factors the court must considermdheciding whether to exercise its discretion
and grant an injunction” (quotation marks omitte@yecision Instrument Mfg. Co. v. Auto.

Maint. Mach. Cq.324 U.S. 806, 815 (1945) (in patent infringemeetton, acknowledging that
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unclean hands doctrine merely “gives wide rangdeocequity court’s use of discretion in
refusing to aid the unclean litigant’Aris-Isotoner Gloves, Inc. v. Berkshire Fashidms,, 792
F. Supp. 969, 972 (S.D.N.Y. 1992) (applying uncleands doctrine to litigant that fabricated
testimony before the courtutierrezKerry Gonzalez Freeman Tamez Kerry Alcala Kerry
Arredondo De Garcia v. Wiesn&x015 WL 12940215, at *2 (S.D. Tex. Aug. 3, 20t9he
unclean-hands doctrine . . . does not operatedsufsi] equitable proceedings.” (quotation
marks omitted))cf. Dollar Sys., Inc. v. Avcar Leasing Sys., 1820 F.2d 165, 173 (9th Cir.
1989) (unclean hands doctrine not available indived contract actions).).

F. The Interim Procedures Were Properly Adopted anasiStent with ICANN'’s
Bylaws and Policies; Afilias’ Purported “LeqgislagiHistory” is a False Narrative

1. The True History of the Interim Procedures Entir@bunks Afilias’
Theory of Rule Manipulation.

33.  While Afilias falsely claims that Verisign “manipated” the IRP-IOT process to
insertamicusprovisions into the Interim Supplementary ProceduAfiliasnever contends that
those provisions violate the Bylaws or are otheewisfair or improper. Nor could it. The final
version of theamicusprovisions merely ensure the right of third partigth a material interest
in the proceedings to be heard. This is in acaurédavith, and indeed required by, the Bylaws’
mandate that the Procedures “ensure fundamentaéts and due process,” (Bylaws,

8 4.3(n)(iv)), and general principles of due pracagplicable to this proceedingSe, e.g.,
Martin, 25 Cal. App. 3d at 169 (party to contract thatoscsought to enjoin was an
indispensable partyo the proceeding as “his interests would ineWtdle affected by a
judgment rendering the contract void or enjoiningtier payment to him thereunder”).)

34. Instead, Afilias’ argument, which is premised onlia$’ cherry picking and
distortion of the history of the IRP-IOT proceednds that interested parties manipulated the

process. The Bylaws direct the IRP-IOT to addtsssies relating to joinder, intervention, and
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consolidation of claims.” (Bylaws, § 4.3(n)(iv)(B)As Afilias itself notes, as early as June
2016, the then committee chair, in discussing uaetion, stated “you also do want to make sure
thatall of the parties and interest are before the pariat the right time.” (Response, { 20 n.43
(emphasis added).) Another committee member ftbdte idea of providing for “something
short of full interventionsuch as an amicus brief (Id., § 20, n.44.)

35.  When these specific ideas were not incorporatextie initial draft of the
Procedures posted for public comment, the ideaiaf party participation in IRPs was again
raised during the public comment process. Thdléateial Property Constituency (the “IPC”) of
the Generic Names Supporting Constituency (“GNS@f) example, submitted a comment that:
“Any third party directly involved in the underlying action which is the subject of the IRP
should have the ability to petition the IRP PameDspute Resolution Provider (if no Panel has
yet been appointed in the matter) to join or othsevintervene in the proceeding as either an
additional Claimant oin opposition to the Claimant(s)"*® (Emphasis added) The IPC
stressed that “these rights of intervention andder are necessary to serve the due process goals
of the enhanced IRP.”Id.) The Non-Commercial Stakeholders Group (“NCS&haed this
same point:

Currently, the IRP Updated Supplementary Procedoméshave the disgruntled

party and ICANN as the parties to the proceediriysothers have to apply to

accepted — and the first argument the Claimant’'sriSel makes is “No!” That’s

not the procedure in any other litigation forum gfpractices due process

Everywhere else, all parties to the underlying proeeding have the right to

intervene — the right to be heard in the challenge to theaceeding. Here too,

such a Right of Intervention (a material chang8eation 7 of these Procedures)
must be added?

13 McAuley Decl., 12 & Ex. Bhttps:/forum.icann.org/lists/comments-irp-suppgemures-
28nov16/pdft75S74tOev.pdf

14 McAuley Decl., § 13 & Ex. Chttps://forum.icann.org/lists/comments-irp-suppgemures-
28nov16/pdfiL oCFUVHIfN. pdf
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(Emphasis added). The NCSG further commentediigjabuld the winning party not have the
time and resources to fully engage in the IRP, gieuld at least be ablefite proceedings
analogous toAmicus Briefs to inform the IRP Panel of information that is erally-relevant to
the proceeding and of which the winning party mayrbsole possession.” (Emphasis added)

36. Therefore, contrary to Afilias’ mischaracterizatidhe public comment requests
for additional participation rights for third pas were not limited to “underlying ‘process-
specific expert panel’ proceedings conducted puntsieaBylaws Section 4.3(b)(iii)(A)(3).”
(Response, § 2.1.3). It was always recognizedatlf@it process must ensure that any interested
parties are heard.

37.  Another public comment to the October 31, 2016tarathe Updated
Supplementary Procedures from the Fletcher law diian as Afilias notes, focus on rights of
participation by parties to “process-specific exgpamel” proceedings conducted pursuant to
Bylaws Section 4.3(b)(iii)(A)(3). Several of theafts of the Procedures, including the final
Interim Supplementary Procedures submitted by R IIOT, included participation rights for
parties to such proceedings. However, it is ngt that the IRP-IOT was only concerned with
protection for that limited set of third partie®n the contrary, beginning in 2017, the IRP-1I0OT
began to discuss and then include language inrdfedpdated Supplementary Procedures
intended to provide a right of participation in IRfér persons with a material interest in the
dispute.

38. As noted in both ICANN’s and Afilias’ briefs, th&P-IOT began to address
these and other comments following the closurdefiublic comment period in early 2017.
However, a substantial portion of the IRP-IOT'se¢imas devoted not to third-party participation

in IRPs, but to the issue of limitations periods@aimants to bring IRPs. Thirteen of the

22



nineteen public comments addressed the time fagfiend expressed diametrically opposed
positions with respect to this proposed requirerhemkll other issues effectively took a back
burner to the time for filing issue. (McAuley Dec{ 17.)

39. In February 2018, the IRP-1IOT prepared a draft namdum directing the IRP-
IOT’s counsel, Sidley Austin, to implement certegvisions to the Interim Supplementary
Procedures following public comments. With regardRule 7, the IRP-1OT instructed Sidley
Austin to draft aramicusrule allowing participation by persons with a ni@kinterest in the
dispute at issue in the IRP +egardless of whether or not those parties had been invoined
process-specific expert proceedings prior to tHefRThe version of Rule 7 proposed in that
February 2018 memorandum states that “any persoanpgor entity” that “did not participate in
the underlying proceediny’and does not satisfy the standing requirementiseoBylaws tnay
intervene as an amicusf the Procedures Officer determines, in her/hgdbtion, that the entity
has a material interest at stake directly relatmnthe injury or harm that is claimed by the
Claimant to have been directly and causally coratetd the alleged violation at issue in the
Dispute.” Thus, nearlfive months before Afilias filed its CEP in June 2018, the HRPT
proposed that personst involved in an underlying process-specific panel be alloteed
participate asmici if they had a material interest in the IRP disputiécAuley Decl, 1 19-20).

40. The recommendations in the February memorandumatély were incorporated
into a May 1, 2018 draft of the Interim Supplemeynfrocedures by Sidley Austin. The

proposed Procedures, which were presented in eedtjainst the October 31, 2016 Updated

15 hitps://iwww.icann.org/en/system/files/files/repoomments-irp-supp-procedures-02aug17-en.pdf

8 McAuley Decl., 1 19 & Ex. E (Draft Report of theP-IOT Following Public Comments on the Updated
Supplementary Procedures for the ICANN IRP, at4pp, available at
https://community.icann.org/download/attachment&43¥ 26/IRP.10T.ReportonPubComments.Rules%28V2%29.p
df?version=1&modificationDate=1519322649000&apirv2

" «Underlying Proceeding” is described as “a proesggsacific expert panel as per Bylaw Section

4.3(b)(iii)(A)(3))).”
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Supplementary Procedures, included participatightsifor both parties thatere participants in
process-specific expert panelsd those thatvere not. With respect to “Intervention and
Joinder,” the Interim Supplementary Proceduresigemlvas follows:

If a person, group, or entity participated in adetying proceeding (a process-
specific expert panel as per Bylaw Section 4.3(g4)(3)), (s)he/it/they shall
receive notice that the INDEPENDENT REVIEW has canoed. Such a
person, group, or entity shall have a right torvgee in the IRP as a
CLAIMANT or as an amicus, as per the following:

I. (S)he/it/they may only intervene as a partynéy satisfy
the standing requirement to be a CLAIMANT as sethfo
in the Bylaws.

il. If the standing requirement is not satisfidugr
(s)he/it/they may intervene as an amicus.

Any person, group, or entity thdid not participate in the underlying

proceedingmay intervene as a CLAIMANT if they satisfy thastling

requirement set forth in the Bylaw#.the standing requirement is not

satisfied, such persons may intervene as an amicfishe PROCEDURES

OFFICER determines, in her/his discretion, that theproposed amicus has a

material interest at stake directly relating to theinjury or harm that is

claimed by the CLAIMANT to have been directly and @usally connected to

the alleged violation at issue in the DISPUTE
(McAuley Decl., 1 20 (emphasis added).) Again,rigét to participate asmicuswas not
limited, as Afilias asserts (Response,  14), to partitgpm process-specific expert panel
proceedings. On the contrary, by May 1, 2018iweeks before Afilias filed its IRP— the
then-current draft of the Interim Supplementarydedures expressly provided famicus
participation by anyone determined to have a nalterierest in the dispute. Thasnicusrule
could not have been prompted by knowledge regaréiiigs’ CEP -- by Mr. McAuley or
anyone else -- because that CEP had not yet dedn fi

41. On October 5, 2018, Bernard Turcotte, an ICANN casibr responsible for
supporting the IRP-10T, circulated an updated dvathe Interim Supplementary Procedures,

dated September 25, 2018, to the IRP-IOT thateesftefurther revisions to the draft Procedures
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by Sidley Austin, the IRP-IOT’s counsel. The Seqlber 25 draft expanded upon but was
consistent with the May 1, 2018 draft and publimogents regarding participation by third
parties with a material interest in the disputenohg other things, the new draft clearly
separated the concepts of intervention and paaticip asamicus curiagreserving intervention
for those parties qualified to be a Claimant andcusparticipation for those that did not. With
regard toamicusparticipation, the September 25, 2018 draft states

Any person, group, or entity that has a material iterest relevant to the

DISPUTE but does not satisfy the standing requiremas for a CLAIMANT

set forth in the Bylaws may participate as aramicus curiae before an IRP

PANEL, subject to the limitations set forth below. A s@mn, group or entity that

participated in an underlying proceeding (a prosgeific expert panel per

ICANN Bylaws, Article 4, Section 4.3(b)(ii))(A)(3)3hall be deemed to have a

material interest relevant to the DISPUTE and mayigipate as aamicus
before the IRP PANEL.

(McAuley Decl., 1 23 (emphasis added).)

42.  On October 11, 2018, Mr. McAuley suggested revisirgintervention portion
of Rule 7 to broaden the mandatory IRP participatights of persons with a significant interest
relating to the subject matter of the IRP, and sghently proposed revised language to the
intervention portion of the rule to implement higygestion. Mr. McAuley’s proposal was based
on his concern that the rules still did not suéfitly provide mandatory rights of intervention or
participation by parties whose interests would fbected by the IRP. (McAuley Decl., 1 24—
25).

43. ICANN objected to including Mr. McAuley’s proposéxhguage in the
intervention portion of Rule 7 an@ANN proposed that, instead, additional participation
protections for persons with material interestaniRP be added to tlaenicusportion of
Rule 7. In additionlCANN, not Verisign, proposed adding language, which ultimately became

part of Rule 7 of the enacted Interim Supplemenapcedures, providing mandat@micus
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participation rights for, (a) in an IRP arising adtan application for a new gTLD, persons who
were part of a contention set for the new gTLD; érmdoersons whose actions were significantly
referred to in the briefings before the IRP Pandrisign never suggested to ICANNnhat it
should add these two categories of persons whodhmeideemed to have a material interest for
purposes oamicusparticipation. [d., 1 26.) Instead, ICANN thought the additionsribgmsed
would add to the clarity of th@micusrule. See id

44.  In summary, Afilias’ alternate history of the IRPT is a sham Amicus
participation by persons with a material interesthie dispute was proposed in public comments
in 2016 and, by the IRP-IOT in 201®0onthsbefore Afilias filed its CEP. ICANN, not Verisign
proposed the changes to the rule and languagedimgvior mandatoramicusparticipation by
entities in circumstances like those faced by \¥fgnisnd NDC. Afilias’ fantasy that Verisign
manipulated the rule-making process to interfetd whis IRP is manufactured out of whole
cloth.

2. The IRP-IOT Did Not Need to Report to the CCWG-Agotability.

45.  Afilias contends that the Interim Supplementarydecdures are invalid because
the IRP-IOT was required to report back to the €&Gemmunity Working Group on Enhancing
Accountability ("“CCWG-Accountability”) before preseng the Interim Supplementary
Procedures to ICANN'’s Board. (Response, { 6&ithe IRP-IOT’s Mission Statement).)
Afilias neglects to inform the Procedures Offideswever, that the CCWG-Accountability
effectively disbanded by October 2018 and thusetinaas no CCWG-Accountability to which to
report. (McAuley Decl., 1 30.) Afilias’ effort tblockamicusparticipation in this proceeding on
the basis of a purported, technical reporting @bian — to a no longer functioning ICANN

group — must be rejected.
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3. The Interim Supplementary Procedures Did Not Regiirrther Public
Comment.

46.  Afilias asserts that ICANN may not rely on the hite Supplementary
Procedures because the IRP-IOT purportedly wagatkell to seek an additional round of public
comment on Rule 7 of those procedures. Afiliasnagkedges that, consistent with the Bylaws,
8 4.3(n)(ii), the IRP-10Tdid publish the draft Interim Supplementary Procedéwepublic
comment in November 2016. (Response, 1 73.) a&fitomplaint is that, following receipt and
implementation of those comments, the IRP-IOT ditlagain seek public comment on changes
to the rules that were made pursuant to the pablments, that were “interim” in nature, and
as to which there was no opposition within the IIRH- Afilias’ position runs counter to the
determinations of the IRP-IOT and ICANN, both ofamh determined that no such repeat
procedure was required. (Eisner Decl., { 7; Mcpdecl., T 31.)

47.  Afilias’ assertion is also contrary to standard adstrative rule-making
procedures. Under the U.S. Administrative Procesldyct, for example, courts have found that
if a final rule is not a “logical outgrowth” of itgroposed version, it may require another round of
comment under principles of due process. Puttigeathat no such requirement exists for the
IRP-1OT, the final Rule 7 would easily satisfy suckest: the expansion of amicus rights in the
final rule, in response to the public comments sepkuch expansion, clearly had its “germ” in
the proposed rulesée NRDC, Inc. v. Thoma38 F.2d 1224, 1242 (D.C. Cir. 1988)), and falls
far short of the kind of “bolt from the blue” theiblates the level of notice demanded by due

process. €f. Shell Oil Co. v. EPAO50 F.2d 741, 750 (D.C. Cir. 1991}.)

18 Afilias also asserts that the Interim SupplemsnRules are not enforceable because a lone merfiteato
committee — subsequent to the committee’s delim@ratregarding the rules — complained about ICANN’s
participation in the IRP-IOT. An untested comptdy a single IRP-IOT member is hardly a sufficieasis for the
Procedures Officer to disregard binding rules afcpdure.
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G. The Proper Scope éfmicusParticipation in This Proceeding

48.  Under the Interim Supplemental Procedures, theesobamicusparticipation is
an issue for the panel and not the Proceduresédffidnder any circumstances, in light of the
claims made and relief sought in this IRP, due gseaequires the full and complete
participation by NDC and Verisign in this IRP.

1. The IRP Panel, Not the Procedures Officer, Detegmihe Scope of
AmicusParticipation.

49.  The Interim Supplementary Procedures are cleae Prbcedures Officer may
considerrequestdor participation as aamicus but the IRP PANEL determines theopeof
amici participation once a request has been grantederifin Supplementary Procedures, 8§ 7.)
Specifically, the Interim Supplementary Procedymes/ide that “[a]ny person participating as
anamicus curiaemay submit to the IRP PANEL written briefing(s) e DISPUTE or on such
discrete questions as the IRP PANEL may requestitgi, in the discretion of the IRP PANEL
and subject to the deadlines, page limits, andrgfexedural rules as the IRP PANEL may
specify in its discretion. Id. (emphasis added).) The Procedures further prdiake “in
exercising its discretion in allowing the partidioa of amicus curiaeand in then considering
the scope of participation froeamicus curiagthe IRP PANEL shall lean in favor of allowing
broad participation of aamicus curiae . ..” (d.) Thus, the IRP PANELpotthe Procedures
Officer, is to determine the scopearhicusparticipation, in its discretion. Afilias’ appante
request for the Procedures Officer to undertakettsk violates the express language of the
Interim Supplementary Procedures and interferes thii¢ duties assigned to the IRP PANEL.
(Seef1 5, 28supra(citing cases establishing that arbitrators molkkdiv agreed-upon

procedures in contexts of prior IRPs, internaticarditration, and domestic arbitration).)
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2. Afilias’ Position ThatAmici May Not Participate in Interim Relief
Proceedings Violates Fundamental Fairness and ho=§s.

50. The Procedures Officer should reject Afilias’ argants thaamici should not
participate in proceedings before the Emergencel&n Afilias’ position is based on the
statement, in Rule 7 of the Interim Supplementaoc@dures, that aamicusmay make
submissions to the “IRP Panel.” Because the “Epmaryg Panelist” is not the “IRP Panel,”
according to Afilias, Verisign and NDC may not ficifate in the interim relief proceedings.
Not only is Afilias’ argument severely strained dnger-technical, it is contrary to the Bylaws’
mandate that the Interim Supplementary Procedurasre “fundamental fairness and due
process.” It is also contrary to the Interim S@opéntary Procedures’ admonition thatici
should be allowed “broad participation” in the peedings. (Interim Supplementary Procedures,
8 7, n.4;see als@Bylaws, § 4.3(n)(iv).)

51. “A Claimant may request interim relief from the IRFANEL.” (Interim
Supplementary Procedures, 8§ 10.) However, if @&hPRNEL is not yet in place at the time an
interim relief request is made, then an EmergeraneRst will be appointed, in lieu of the IRP

PANEL,?° to consider the requestld() Interim relief requests are not, as Afilias iepl

19 Afilias also cites to the statement in Sectior(lh€erim Measures of Protection) of the Interim Slgmentary
Procedures that parties not present when inteflief re granted on aex partebasis may later present their
arguments to the Emergency Panelist. This pravidmes not, as Afilias claims, provide that onlgripes” may
participate in interim relief proceedings. Rathestands for the mundane proposition that part@spresent foex
parterelief —i.e, relief grantedvithoutall of the parties being present — may later pretieeir arguments to the
Emergency Panelist. Afilias’ strained readingha$tprovision as shedding light emicusparticipation is
ludicrous.

2 The Emergency Panelist, in effect, stands in tioes of the IRP PANEL until it is constituted. B& of the
Interim Supplementary Procedures states:

“In the event that an EMERGENCY PANELIST has beenighated to adjudicate a request for
interim relief pursuant to the Bylaws, Article &&on 4.3(p), the EMERGENCY PANELIST
shall comply with the rules applicable to an IRPNEA, with such modifications as appropriate.”

Thus, the Emergency Panelist’s power to grant@pétiion byamiciis the same as that held by an IRP PANEL.
There is no principled reason to limit the EmergeRanelist’s discretion regardirgnicusparticipation when no
such limit would apply to the IRP PANEL hearing tene matter.
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exclusively the province of Emergency Panelisteeathan an IRP PANEL. Rather, the
presiding officer(s) for such a request is deteadsplely based on theming of the request.

52.  Afilias does not dispute that, if its request faterim relief had been madadter
formation of the IRP PANEL, theaimici could participate in those proceedings in the IRP
PANEL's discretion. Had Afilias waited until th&P PANEL was in place to file its interim
relief request, it would haveo basis— technical or otherwise — to argue tlatici could not
participate in interim relief proceedings. ThudiliAs’ position is not based on principal, but
solely on its unilateral decision of when to fitg karly interim relief.

53. Iftrue, Afilias’ interpretation of the Interim Spfementary Procedures would
encourage Claimants to “forum shop” their interghaf requests: File early before an
Emergency Panelist — even in the face of an offétatake action for some period (as ICANN
apparently offered here, but Afilias rejected) —d awvoid participation by interested parties
(including potentially any true adversary) on theerim relief request. But nothing in the
Procedures remotely suggests that they were intetadencourage such gamesmanship,
arbitrary processes, and interference with theptaeess rights of interested parties.

54. At bottom, the interpretation Afilias urges wouldhate the Bylaws’ requirement
that the Interim Supplementary Procedures ensun@afmental fairness and due process. There
is nothing fair, and it would be a clear violatiohdue process, to allow Afilias’ interim relief
request to proceed without Verisign’s and NDC’d falrticipation. Verisign and NDC are the
real parties in interest in Afilias’ request, whiekeks to delay execution of the .web registry
agreement, delegation of the .web gTLD, and, ulilyaany assignment of that registry
agreement from NDC to Verisign. (IRP, 1 69; InteRelief Request, 1 4.) It would violate due

process to have NDC’s and Verisign’s rights andriests affected so drastically without their
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full participation in those proceedings.(See, e.gAss'n of Contracting Plumbers of City of
New York, Inc. v. Local Union No. 2 United Ass'dadrneymen841 F.2d 461, 467 (2d
Cir.1988) (holding that nonparties to arbitratioayrattack the award where the award “affects
the [nonparties] in a sufficiently substantial aahcrete manner”Martin, 25 Cal. App. 3d at
169 (party to contract that action sought to enyeas an indispensable party to the proceeding
as “his interests would inevitably be affected Qudgment rendering the contract void or
enjoining further payment to him thereunderMjracle Adhesives Corpl157 Cal. App. 2d at
593 (1958) (“Persons ‘whose interests, rights,udied will inevitably be affected by any decree
which can be rendered in the action’ ardispensable partieand the actiosannot proceed
without theni’ (emphasis added)).)

3. Verisign's and NDC'’s Roles Should Not Be LimitedTtbat of
“Traditional” Amici, as Afilias Argues.

55.  To muster support for its argument that Verisigarisl NDC'’s participation in the
IRP, if allowed, should be limited, Afilias purpsettio survey the role @micus curiaan
international arbitration, concluding that “the mois that such participation is limited.” (Afilias
Response, 1 94.) However, the comparison Afikseks to draw between the roleawhici in the
specialized field of international investment amdtibn and the envisioned role ahiciin the
proceedings at issue here is not valid. Internatiomvestment arbitration involves conflicts
between foreign investors and sovereign host Statédas its own particular dispute resolution

procedures and mechanisfsYet, despite the unique characteristics of botlestment

% The same holds true for Afilias’ argument regagdine omission of the language cited in Paragr@pbf &s
Response from the final version of the Interim Sepyentary Procedures. Failure to expressly ckmcus
participation rights cannot be used to interpretriles in a way that violates fundamental fairrees$ due process.
In any event, the omitted language was not delétedto opposition by the IRP-IOT but rather duth®vagaries
of the drafting process leading up to the finakia@n of the Interim Supplementary Proceduré&eelicAuley
Decl., 11 15, 17).

22 see generalliigel Blackaby, Constantine Partasides, Alan Reqfilartin Hunter, REDFERN AND HUNTER
ON INTERNATIONAL ARBITRATION, Chapter 8 (Oxford Unkrsity Press, 2015).
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arbitration and IRP proceedings, Afilias attemptgnport the standards appliedamici
participation in disputes between governments aneign investors to the dispute here. In so
doing, Afilias ignores that the parties seekingaoticipate asmici, the nature of their
respective stakes in the dispute, and the partimsatutional rules governing their
participation, are vastly different in each context

56. For example, in each of the cases cited by Afthashis point, th@mici seeking
to take part in the proceedings were non-governat@nganizations (“NGOs”), non-profits, or
some combination of the twid. None of these groups actually possessed theasulvgt right
being asserted. In contrast, Verisign and NDQ@aéparties in interest, and each has a
significant and material financial interest at gtk the present dispute. The distinction is vital
Whereas NGOs and non-profits may be able to cant&ito the proceedings in a way that aids a
tribunal, they do not have a personal stake irotiteome. In other words, it makes sense that
the role ofamici in international investment arbitration would bermlimited, because the third
parties seeking to be heard are not at risk ofrfgatheir rights severely impaired and lack
Constitutional standing.Sge Kowalski v. Tesméid3 U.S. 125, 129 (2004) (“We have adhered
to the rule that a party ‘generally must asserbks legal rights and interests, and cannot rest
his claim to relief on the legal rights or inteest third parties.” (quotingVarth v. Seldin422

U.S. 490, 499 (1975)).) Here, the opposite is.tderisign’s and NDC'’s interests will be

% See, e.gMethanex Corp. v. United States of AmeridhdICITRAL, Decision of the Tribunal on Petition®in
Third Persons to Intervene as “Amici Curiae” (16.J2001), T 1 (listing the International Instit@be Sustainable
Development, Communities for a Better Environmand the Earth Island Institute as parties seeking
participation);Aguas Argentinas, S.A. et al. v. Argentine Repulfli§ID Case No. ARB/03/19, Order in Response
to a Petition for Transparency and Participatiodascus Curiae (19 May 2005), 1 1 (noting the “fiven-
governmental organizations” that filed the petittorparticipate aamici); Biwater Gauff (Tanzania) Ltd. v. United
Republic of TanzanjdCSID Case No. ARB/05/22, Procedural Order N( &eb. 2007), 1 1 (listing theamici
petitioners as the Lawyers’ Environmental Actioraife the Legal and Human Rights Centre, the TanZaeraler
Networking Programme, the Center for Internatidirbironmental Law, and the International Institicie
Sustainable Developmengjero Foresti, Laura de Carli and others v. Repaldf South AfricalCSID Case No.
ARB(AF)/07/1, Petition for Limited Participation asn-Disputing Parties (17 July 2009), 1 3.3 (déswog amici as
“two of the leading human rights advocacy orgaisestin South Africa”).
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directly and very seriously impacted by the decisimade in the course of the IRP, which is
why the Interim Supplementary Procedureguire the Procedures Officer to admainicus
curiae participation of entities that have a materiaérnett relevant to the dispute.

57.  The rules governingmici participation in international investment arbitoati by
their express terms, differ in crucial respectsrithie rules applicable here. For example, ICSID
Rule 37(2§* gives a tribunal a wide margin of discretion teegt or reject submissions bynici
in investment arbitration:

After consulting both partieshe Tribunaimay allow a person or entity that is not

a party to the dispute . . . to file a written sudsmon with the Tribunal regarding a

matter within the scope of the dispute . ... Thbunal shall ensure that the

non-disputing party submission does not disrupfptioeeeeding or unduly burden

or unfairly prejudice either party, and that bo#tes are given an opportunity to
present their observations on the non-disputingymarbmission.

(ICSID, Arbitration Rule 37(2), 10 April 2006 (emg$is added).) Unlike the ICSID Rules,
which require a tribunal to consult with both pastbefore acceptirgmici submissions and state
only that a tribunaiayallow amici participation?® Rule 7 of the Interim Supplementary
Procedures mandates broad supporaforci involvement in IRP disputes. As discussed above,
upon a finding that the proposathicus curiaeghas a material interest relevant to the disphte, t
procedures officershall allow participation by thamicus curia€ (Interim Supplementary
Procedures, § 7 (emphasis added).) Further, Reigréssly provides for broad participation by
amici:

During the pendency of these Interim SupplemerfRargs, in exercising its

discretion in allowing the participation amicus curiaeand in then considering
the scope of participation froamicus curiagthe IRP PANEL shall lean in

% Three of the four international arbitration casélias points to were governed by the InternatioBantre for
Settlement of Investment Disputes (“ICSID”SegAfilias Response, 1 95, nn.159-64.)

% Before determining whether to allow amicus curiadiling, the ICSID Rules also require that a trialinonsider
the extent to which: “(a) the non-disputing pauipmission would assist the Tribunal in the deteatiom of a
factual or legal issue related to the proceeding (b) the non-disputing party submission woailtiress a matter
within the scope of the dispute; (c) the non-diguparty has a significant interest in the proaegd (ICSID,
Arbitration Rule 37(2), 10 April 2006.)
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favor of allowing broad participation of anamicus curiaeas needed to further
the purposes of the IRP set forth at Section 41Be@fCANN Bylaws.

(Id. at n.4.) (emphasis added). Accordingly, it iSrdjsnuous for Afilias to attempt to draw
parallels to international investment arbitrationene the rules governiranici participation,
and the purposes of such participation, differisarsly.

58. Many of Afilias’ claims are, in any event, inaccteas Afilias seeks to portray
amici participation in arbitration as being consideraflyre restrictive than it actually is. For
example, Afilias alleges that investment arbitna@mnici are not “permitted to introduce
evidence as part of their submission.” (Respofi€h.) This is incorrect. ICSID Rule 37(2)
does not place any explicit limits on amicus curiats submission; instead, the tribunal is given
discretion to prescribe the contours of the subioss(ICSID, Arbitration Rule 37(2).) That
Afilias points to a single arbitration order in whia tribunal chose to delay its decisisag
Response, 1 95 n.162) on whether to accept evidenpart of ammicus curia&s submission
falls far short of establishing the propositionttamici are not permitted to submit evidence,
particularly given that one arbitral tribunal’s @on is not binding on anothét.

59. Afilias seeks support in the U.S. domestic litigatcontext as well, noting that
“[a]mici have ‘never been recognized, elevated to, or decbthe full litigating status of a
named party or a real party in interest.” (Resmr] 96 (citindJnited States v. Michiga®40

F.2d 143, 165 (6th Cir. 1991)).) Yet this compani$oo is inapposite: the limited role arici

% Afilias’ own cases cited on this point expressmupfor the value ofmici participation generally. For example,
the Tribunal inAguas Argentinasoted thaamicus curiaecan “help the decision maker arrive at its deciiyp
providing the decision maker with arguments, pecspes, and expertise that the litigating parties/mot

provide.” (Aguas Argetinas, S.A. et al. v. Argentine RepulfliSID Case No. ARB/03/19, Order in Response to a
Petition for Transparency and Participation as AmmiCuriae (19 May 2005), 1 13.) TRethanexTribunal
observed that “[tlhe acceptance of amicus submrissimuld have the additional desirable consequehce
increasing the transparency of [the proceeding@fliéthanex Corp. v. United States of AmeridAICITRAL,
Decision of the Tribunal on Petitions from Third&ms to Intervene as “Amici Curiae” (15 Jan. 20§124.) This
latter point is particularly relevant given the dmapis ICANN places on transparency in its bylawGANN . . .
shall operate to the maximum extent feasible io@en and transparent manner and consistent witleguoes
designed to ensure fairness . . ..” (Bylaws,18)3.
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in domestic litigation must be viewed in the contexRule 24 of the Federal Rules of Civil
Procedure, which provides fartervention as of right for any party that “claims an interest
relating to the property or transaction that is the subject of the action” (Fed. R. Civ.

P. 24(a)(2)), as well as permissive interventiontimer contexts seeFed. R. Civ. P. 24(b))
(emphasis added). The right to intervene in titigjation accorded to parties with a material
interest, then, obviates the need for expansivegigf participation foamici while satisfying
due process requirements. Indeed, Afilias notasltiterim Supplementary Procedures Rule 7
was modeled on FRCP Rule Z&€Response, n.147), yet nonetheless later seeksitdhie
scope ofamicusparticipation under Rule 7 while ignoring FRCP &2# altogether. Afilias
cannot have it both ways. The Bylaws’ requiren@rifundamental fairness and due process”
necessitate that parties with a material interage ta meaningful right to be heard, and neither
the international investment arbitration nor doneeligation norms cited by Afilias’ counsel
state otherwise.

1. CONCLUSION

60. For the reasons set forth above and as set folrisign’s and NDC'’s original

requests, Verisign should be allowed to particiesmiciin this IRP.

Dated: February 5, 20 ARNOLD & PORTER

By: _ /s/ Ronald L. Johnston
Ronald L. Johnston
Attorneys for Proposedmicus Curiae
VeriSign, Inc.
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