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CALI FORNI A, AUGUST 11, 2020
---000---

ARBI TRATOR Bl ENVENU: M. Livesay, good
norning. Good norning, sir. | don't know where
you're joining us from but | made the presunption
t hat "good norning" woul d wor k.

THE WTNESS:. Yes, it's norning. | am
here in California.

ARBI TRATOR Bl ENVENU: Excel | ent . Sir,
could I ask you to speak closer to your mc or to
i ncrease the vol ume of your mc?

THE WTNESS: |Is that better? Can you
hear nme now better?

ARBI TRATOR Bl ENVENU: It is better, but we

could do with a bit nore vol une.

THE WTNESS: Let nme put the mc here in

front of ny face. How about that?

ARBI TRATCOR BI ENVENU: M.

Li vesay,

is Pierre Bienvenu. | chair the Panel. M

col | eagues are Cat herine Kessedji an,

nmy name

who i s joining

us fromParis, and M. R chard Chernick, who is

joining from Los Angel es.

You have, sir, filed in connection wth

t hi s I ndependent Revi ew Process a w tness statenent

dated 1st June 2020, correct?
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THE W TNESS: Correct.

ARBI TRATOR BI ENVENU:. And your st at enent
ends with your swearing that the statenents in your
W t ness statenent are true and correct?

THE W TNESS: Correct.

ARBI TRATOR BI ENVENU: | woul d ask you,
sir, inrelation to the evidence that you will give
to the Panel today, |ikew se, solemnly to affirm

that it will be the truth, the whole truth and
not hi ng but the truth?

THE W TNESS: | do.

ARBI TRATOR BI ENVENU:. Thank you.

M. Johnston.

MR, JOHNSTON: Good norning, M. Livesay.
Have you recently had an opportunity to review your
W t ness statenent?

THE WTNESS: | have over the |ast few
days.

MR, JOHNSTON: And are there any
corrections you wish to nake to it?

THE WTNESS: | think the only
clarification is there mght be where | said not
four --

(Di scussion off the record.)

ARBI TRATOR BI ENVENU: Maybe, M. Livesay,
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maybe you coul d put your m c on sonething el se so
it would be higher up. |If you rest it on a book or
bi nder or whatever, it wll be closer to you.
(Di scussion off the record.)

ARBI TRATOR Bl ENVENU: | believe
M. Johnston was asking if you had any corrections
that you wish to make to your w tness statenent,
and you were cut off in the course of your answer.

THE WTNESS: Right. | was sinply stating
there's a point where | said | may have talked to
four or five of the potential set nenbers, and I
can confirm1l have only talked to four, not four or
five. It is aclarification. | don't think it is
i nconsistent with the original statenent.

MR, JOHNSTON: M. Chairman, we offer
M. Livesay for cross-exam nation.

ARBI TRATCR BI ENVENU: Thank you very nuch,
M. Johnston.

M. Litwin, you ready to proceed with your
Cross-exam nati on?

MR LITWN | am M. Chairman. Thank
you very much.
/1
/1
/1
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CROSS- EXAM NATI ON
BY MR LITWN

Q Good norning, M. Livesay. M nane is
Ethan Litwwn. | amfromthe |aw firm of
Const anti ne Cannon. | understand that you have
li kel y recei ved a package fromus, as has
M. Johnston, and | would ask that you both open
t hem now.

A Al right.

Q M. Livesay, as you will see, in fact, if
you just turn to your witness statement, which is
behind Tab 1, you'll see that we've marked each
page of the documents in that binder with a uni que

page nunber. Wen | direct your attention to these

docunents, | will refer to that uni que page nunber,
okay?
A The | ower right-hand corner?

Q Correct.

A Ckay.
Q Now, there are a few docunents that are
not in the binder. Those wll be on the screen.

So | assune that you have been able to see on your
screen the docunents that Chuck has been pulling up
t hi s norni ng?

A. Yes.
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Q Ckay. You're a little faint again, but I
think I can nmake it out.

A I think it is just because when | | ook
away.

(Di scussion off the record.)

Q BY VR LITWN Al right. W are in

busi ness.
M. Livesay, can you please tell ne, in

addition to your witness statenent, what other
docunents you reviewed to prepare for your

testi nony here today?

A I reviewed sone of the filings, | believe

Afilias' filing from My, and then | al so read

t hrough sone of the filings afterward, including

Afilias' response and some of the other papers, but

| argely just the filings over the | ast coupl e of
nmont hs.

Q Dd you | ook at any of the exhibits that
were referenced in those filings?

A Exhibits -- | just read the filings nostl
directly.

Q Ckay. M. Livesay, you were enpl oyed at
Veri Sign as a vice president and associ ate general
counsel between 2014 and 2018; is that correct?

A. Correct.
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Q And you had previously worked at Veri Si gn
I n 2009-2010 as the vice president, strategy and
managenent for VeriSign's digital certificate
busi ness; is that correct?

A Correct.

Q And in 2010, you left VeriSign to join
Symantec when it acquired Veri Sign's certificate
busi ness; is that right?

A Correct. | was sold off in that
transaction, correct.

Q Do you recall the nmonth in 2014 when you
returned to Veri Sign?

A | think | started early June, like the
first week of June 2014.

Q And what about the nmonth in 2018 that you

l eft?

A | believe ny | ast day was early May of
2018.

Q And what was the reason for your departure
in 2018?

A Il live in the Silicon Valley and Veri Si gn
Is in Reston, Virginia. | was comuti ng every
ot her week for alnost -- well, a long tine. | got

separated fromny wife in 2017 and ultimately just

had to return hone.
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And at that sanme tine ny nother was going
t hrough a severe decline, had to take over as her
nedi cal attorney-in-fact, and she went into
hospice. So | had that kind of stuff.

Q Under st ood, M. Livesay.

A | also wanted to take care of sone stuff.

Q Did you sign any sort of term nation
agreenent when you |l eft Veri Sign?

A I'"'msure | was exited as part of a
reduction in force. | amsure there was sone forns
that | signed or whatnot.

Q Did you sign anything related to providing
Veri Sign with assistance in natters relating to
di sput es concerni ng . \EB?

A | don't recall anything like that as a
part of mny departure, no.

Q Since you left Veri Sign, where have you
been enpl oyed?

A Since leaving Veri Sign, | ambasically
wor ki ng as an i ndependent attorney contractor, as
you say, because | was dealing with a | ot of other
famly stuff at the tine.

Q Have you done any work for Veri Sign since
| eaving in 20187

A No, not until they contacted ne in early
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May regarding this matter.

Q In early May of ?

A Thi s year.

Q O this year?

A Yeah.

Q Are you providing your testinony in this
case pursuant to any contractual agreenent wth
Veri Si gn?

A No.

Q Have you been conpensated in any way for

t he assi stance you have provided to Veri Sign in
connection with these di sputes concerni ng . WEB?

A. Nope.

Q Do you have any financial interest in the
out cone of the .WEB dispute?

A. Nope.

Q Ckay. In 2014 you were asked to identify
potenti al business opportunities for VeriSign in
| CANN's new gTLD Program is that right?

A Yeah, towards the end of '14, yeah, |
began -- | started mddle of '14 | was doi ng sone
stuff having to do with strategy and the patent
group stuff. Later in the fall | kind of got into
this program yeah.

Q Who gave you this assignnment?
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A My boss at the tinme, Tom Indelicarto, and

JimBi dzos, the CEQO
Q M. Bidzos personally instructed you to

I dentify opportunities in the new gTLD Progr anf?

A I worked for two people at the conpany,
I medi at e boss and his boss. | do what they ask
to do.

Q Well, ny question is: Do you recal

recei ving this assignnent from sonebody?

A You know, we had snmall discussions. |
don't recall a specific -- | amnot really sure
what you're asking, because, like |I said, | had

di scussions wth these two executives, and | was
asked to pursue and find opportunities in this
ar ea.

Q Ckay. That's fair enough.

Just for the court reporter, could you

spell Indelicarto and Bi dzos for her?

A This is going to be good. Indelicarto,
|-n-d-e-l-i-c-a-r-t-o0, Indelicarto, | think.

Q | think that's right.

A. Bi dzos, B-i-d-z-o0-s.
Q Thank you. D d you report back to
M. Indelicarto or M. Bidzos as you proceeded to

wor k on this assignnent?
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A Sure, absol utely.

Q How of t en?

A Probably weekly or biweekly as we
progressed trying to investigate this area.

Cbviously -- go ahead. Sorry.

Q In what formdid you report back, was it
in witing, email, nmeno, snmall neetings?
A Most commonly small neetings tal ki ng about

t he devel opnent and progress of matters.

Q Did you coll aborate on this project with
anyone el se at Veri Si gn?

A Not sure what you nean by "col |l aborate,”
dependi ng on where in the project we were. Early
on it was a very small group. As we got into
| ater, working on the agreenent becane nore
I nvol ved. There were other attorneys involved in
the drafting and that kind of stuff.

Q So let's break this into the -- what 1|
call the investigative stage and the contracting
stage; is that fair, M. Livesay?

A Wthin reason, yes, that's probably fair

Q Ckay. So during the investigative stage,
how bi g was the group you were working with?

A It was pretty small. A little project

group. | don't know entirely who el se m ght have
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been aware of the project outside of the few
executives | nmentioned. | amnot telling anyone
outside ny -- those folks at that tine.

Q So outside of M. Bidzos and
M. Indelicarto, is there anyone el se who was
working with you to identify opportunities in the
new gTLD Progranf

A Well, certainly there was sone peopl e on
t he busi ness side who were eval uati ng and maki ng
t he deci sions whether it makes sense for us to get
into the gTLD nar ket .

Q Who were they -- I'msorry.

A I am not sure of everyone. | know I
worked with a gentl eman by the nanme of John Cochran
at the tine who was in the corporate strategy
group. | think he rolled up through finance.

To be fair, though, there's a distinction,
I think, between the business fol ks | ooki ng at
whet her it makes sense for us to go into this
busi ness and whet her or not they were necessarily
I nvol ved in the project of pursuing opportunities.
VWhat | nean by that is there was a
decision to potentially | ook at this opportunity,
but the fol ks devel oping that intel maybe weren't

necessarily aware of what | was doing in trying to
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pursue an actual agreement with a contention
menber .

Q Ckay. And what was M. Indelicarto's
title?

A He' s general counsel.

Q And M. Bidzos?

A. He's the chairman, CEO and whatever stuff
you coul d put on there.

Q Now, when you noved to the contracting
time of this project, you nentioned that other
| awyers were involved. Wo were they?

A Specifically a guy by the nanme of Kevin

Ri stau, R-a-s-t-a-u, | think it is, and Rob WI son.

Q And the Panel is famliar with a docunent

call ed the Domai n Acqui sition Agreenent, which is

t he agreenent you signed with NDC. D d M. R stau

and M. WIlson draft that docunent?
A They were definitely involved in the
drafting of that document for sure.

Q Were you involved in the drafting of that

docunent ?
A Sur e.
Q I'"msorry, didn't hear that?
A Yes.
Q Dd you work with M. David MAul ey on
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this project at all?
A. | don't recall that nane, no, not on that
pr oj ect.

Q Do you know M. MAul ey?

A The nane sounds famliar. Maybe he's a
Veri Si gn person, but it's been a while. | don't
recall .

Q That's the sane exact answer he gave about

you. He knew your nane, but wasn't famliar.
Now, you got this project in 2014, and
that was after the new gTLD applicati on wi ndow had

cl osed, correct?

A | believe the application w ndow cl osed in
"12, so yeah.
Q Fol |l owi ng the closure of the application

w ndow, Veri Sign had raised concerns with | CANN
about the risk of nanme collision; is that right?

A I amnot sure. | don't know. | think
that's handl ed wi thin another group w thin
Veri Si gn.

Q So are you aware that nane collision
concerns the risk that del egation of new gTLDs
could interfere with the attenpts to reach a
private domain and i nstead would result in

resolving to a public donmain as well?
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A | thought you asked whether | was aware
sonebody had conmuni cated about it. | thought
that's what you asked. | am aware of the concept

of nane colli sion.

Q

Ckay. And just to be clear that we

under st and what nane "collision" is, so if there

were a registry for, let's say, .HOVE or .CORP, for

exanpl e,
private |
A
Q.
| obbyi ng

a |l ot of people use those for their
nternets, right?

| don't know. That's not ny experti se.
Wuld it be fair to say through its

efforts on name collision, VeriSign

managed to at least prelimmnarily take close to 10

mllion domain nanmes off the market in 20137

A I have no i dea what you nmean by Veri Sign's
| obbying, and I was not with the conpany in 2013.

Q In January of 2014, | CANN announced t hat
it had received over 1,900 applications for new
gTLDs.

Do you recall that?

A I wasn't with the conpany at that tine.
You said January '14; is that right?

Q Yes.

A No. | joined in June of '14.

Q Did you follow the progress of the new
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gTLD Program duri ng your tine at Synantec?

A No. Prior to joining VeriSign in 2014, |
had never been a part of the DNS world. Prior to
that, ny history in security infrastructure had

been on the encryption side and then on the

certificate side. So ne comng to Veri Sign rel ated

to the nam ng business was a new i ndustry to ne.

Q Ckay. When you joined VeriSign in June of

2014, were you aware that | CANN had announced t hat
it had received over 1,900 applications for new
gTLDs?

A | amaware that they received a | ot of
applications. That nunber sounds correct.

Q And did you becone aware in June of 2014,
when you began work on this assignnent -- scratch
t hat .

When you returned to Veri Sign, did you
beconme aware that | CANN had announced that it was
possi bl e that the DNS woul d end up expandi ng by
over 1,300 gTLDs; is that right?

A Certainly as | |l ooked into the gTLD
program | becanme aware of the large increase in
nunber of TLDs that woul d becone avail abl e

potentially.

Q And over the course of 2013 and 2014, are

1132

BARKLEY

ARBITRATION - VOLUME VII

Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

you aware that quite a few articles had been
publi shed fromthe financial press raising concerns

about the slowdown in the growh of the .COM

regi stry?
A | wasn't with the conpany in 2013.
Q Vel l, in your discussions with M. Bidzos,

the CEOQ and M. Indelicarto, the general counsel,
did they disclose to you that there had been
concerns raised about the slowdown in the growth of
the .COM registry?

MR, JOHNSTON: Excuse ne, M. Chairman,
I'd like to ask the witness to be conscious of the
fact that that question specifically refers to
conversations with M. Indelicarto, who is the
general counsel of the conpany, and ask the
W tness, in the event of answering the question, it
m ght di vul ge any attorney-client communi cations
wth M. Indelicarto, that he alert us so that
doesn't happen. Thank you.

MR LITWN If I mght respond briefly,
M. Chairman, | think we've established that the
neeti ngs between M. Livesay, M. Indelicarto and
M. Bidzos concerned the business side of VeriSign.
I am aski ng a business question. | am not asking

for the wtness to divulge any | egal advice.
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ARBI TRATOR Bl ENVENU: | understand your
poi nt, and M. Johnston did not object to the
question. He sinply cautioned the wtness not to
di scl ose what coul d be privil eged conruni cations in
t he course of his answer.

Unl ess M. Johnston advi ses ot herw se, |
did not hear himobject to the question.

MR. JOHNSTON: That's correct.

MR LITWN Ckay. Thank you,

M. Chai r man.

Q M. Livesay, | will echo M. Johnston's
comment that at no tine during ny exam nation |
woul d ask you to reveal the substance of a
privil eged conmmuni cation. And please tell ne if ny
question, in your mnd, elicits one.

My question is: Over the course of your
di scussions with M. Indelicarto and M. Bidzos
concerning the -- finding opportunities for
Veri Sign in the new gTLD Program did they reveal
to you that during 2013 and 2014 there had been
articles published in the financial press raising
concerns about the slowdown in the growth of the

.COM registry?

A I don't recall having any specific
di scussions wth Bidzos about that. | do know t hat
1134
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t here has been obvious | egal history and work
around that topic, but I amnot a conpetition
attorney. | amnot involved in the running of
.COM That was a separate business unit, and | was
really invoked to try to find ways that the conpany
could sinply have nore opportunities at other
domai ns to sell nore domain.

The history of .COM was a separate running
enterprise, not ny forte.

Q Now, in 2015, Veri Sign sought to acquire
the rights to the . \WEB registry by concl uding the
DAA; is that correct?

A I'msorry, say that again?

Q In 2015, Veri Sign sought to acquire the
rights to the . VWEB registry by concl udi ng the DAA
wth NDC, is that correct?

A I don't know about the DAA, period. There
are several steps in that agreenent. The goal was
hopefully finance or help NDC fi nance, wn the
auction, and if they becane the registry, that they
woul d seek to have it assigned to us.

So there were definitely some steps
involved. | don't knowif | would say -- use your
descri ption about finally signing.

Q Wll, let ne rephrase it, M. Livesay.
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Is it fair to say that the ultimte

obj ective that Veri Sign sought to achi eve by
entering into the DAA wth NDC was the acquisition
of the rights to the .\WEB reqgistry?

A The goal was for us to becone the operator
of . WEB.

Q And Veri Sign has not signed any ot her
deals to acquire other gTLDs; is that right?

A Not that I amaware of. Not in the tine
that | was there.

Q Were you aware, as you worked on this
project during the end of 2014 and 2015, that the

. COM Regi stry Agreenent was due in the fall of

20167

A | don't recall being aware of that at the
time, no.

Q Is it fair to say that the . COM Reqgi stry

Agreenent is the single nost inportant contract

t hat Veri Si gn has?

A | don't think I'd be a good judge of that.

Q Wll, .COMis responsible for over a
billion dollars in revenue for VeriSign; isn't that
ri ght?

A That's true. But you asked if that's the

nost i nportant agreenent. | don't know. | don't

1136

BARKLEY

ARBITRATION - VOLUME VII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

run that business. | amnot part of that business.
| don't know.
Q Wuld it be fair to say -- strike that.

In connection with your assignnment in 2014
to identify potential business opportunities in the
new gTLD Program you state in your w tness
statenent that you studied very closely the new
gTLD applicati on gui debook; is that correct?

I did, yep.
And the auction rul es?

Wien we got around to the auction, yep.

o > O »

And the other rules -- let ne step back.
So when you say when you got around to the
aucti on, does that nean that you studied those
rules in the run-up to the auction in 20167

A At sone point | would have been readi ng
t he auction rules and becone aware of them |
don't recall exactly when, but yep.

Q Well, was that before or after you
executed the DAA -- or Veri Sign executed the DAA in
August of 20157

A | don't recall review ng auction or
bi ddi ng agreenments prior to signing the DAA, but |
don't know. | don't recall it.

Q And did you study the other body of rules
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t hat conprise the relevant rules that govern the
new gTLD Progranf

A Li ke what ?

Q Well, you nentioned -- let's | ook at your
W tness statenent. |If you can turn to Tab 1 in
your binder, and I would direct your attention to
Paragraph 5, you wite, "I studied very closely the
new gTLD Applicati on Gui debook published by | CANN
t he Auction Rules, and other information regardi ng
t he new gTLD Program on | CANN s website to
famliarize nyself with the rules applicable to the
Program "

So | guess ny question is, M. Livesay:
O her than the gui debook and the auction rul es,
what other rules did you review?

A. You know, | think generally | amreferring
to -- the I CANN website has a lot of information on
it. Anything | could read, | did. That's where
found i nformati on about, say, applicants, what they
had done, where they are located. | think that end
there is saying | used the | CANN website as the
primary source of information for how the program
is run and the applicants and the contenti on sets.

Q Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

A Redacted - Third-Party Designated Confidential Information

Q | would now like to refer to you Tab 4 in

your bi nder.

A You know, | amjust |ooking at this side
of the paper. That's why |I'm | ooki ng down.

Q Ckay. That's fair. | amagoing to be

| argely doi ng the sane thing over here.

Chuck will put things up on the screen in

case it is unclear.
So these are sone significant excerpts
fromthe new gTLD gui debook, and | wll just

represent to you that we've included the entire

nodul e where we have accepted the nodul e, but we do

have the entire version avail able electronically.
| would like to direct your attention to
Page 95. And on Page 95 you will see Rule 4.1. 3,

whi ch you di scuss in your w tness statenent.

This section is entitled "Sel f-Resol ution

of String Contention."”
Do you see that, sir?
A Yep.

Q Now, it provides that, "Applicants that
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are identified as being in contention are
encouraged to reach settl enment or agreenent anobng
t hensel ves that resolves the contention.”

It goes on to say, "Applicants may resolve
string contention in a manner whereby one or nore
applicants withdraw their applications.”

It goes on to say, "It is understood that
applicants may seek to establish joint ventures in
their efforts to resolve string contention,” and
t hen concludes, it says, "Accordingly," and | would

interpret that as "however," given how we have gone
through this, that, "new joint ventures nust take
pl ace in a nanner that does not materially change
t he application, to avoid being subject to
reeval uation. "
Do you see that, sir?

A. Yep.

Q So it's fair to say that | CANN encourages
applicants to resolve contention sets anong
t hensel ves before an | CANN auction; is that fair?

A. That's fair.

Q And one of the ways in which | CANN
envi sioned that this may happen was by establi shing

joint ventures anong thenselves; is that right?

A It says it right there, correct.
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Q But | CANN cautions applicants that in
creating joint ventures, they shouldn't do so in a
manner that would require reeval uati on under the
rules, right?

A That's what it says.

Q Ckay. |If you could please turn back to
Page 32 of Tab 4, you will see Rule 1.2.7 there.
Do you see that, sir?

What page nunber are we on?

Page 32 of Tab 4.

> o »

Al right. Yep.

Q And what Section 1.2.7 provides, it says,
"Notice of Changes to Information. [If at any tine
during the evaluation process infornmation
previously submtted by an applicant becones untrue
or inaccurate, the applicant nust pronptly notify
| CANN vi a subm ssion of the appropriate forns."

And then at the bottom it says that,
"I CANN reserves the right" -- | guess it is in the
m ddl e, rather -- "reserves the right to require a
re-eval uati on of the application in the event of a
materi al change"; is that right?

A That's what it says.

Q Now, you can turn back to Page 95 if you

want, where Rule 4.1.3 is, but is it fair to say
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that the | esson you drew fromreviewing Rule 4.1.3
Is that when applicants were seeking to resolve
contenti on anong t hensel ves, | CANN s primary
concern was that they did so in a way that woul d

not require reevaluation and thus not cause del ay

in the resolution of the contention set; is that
fair?
A It seens to be that they knew or were

expecting that people would resol ve contention sets

t hrough vari ous agreenents and sinply wanted to

ensure that -- to try and do it in a way that did
not trigger reevaluation. | agree with that
st at enment .

That seened to be what they were
encour agi ng and were al so aware and wanted to be
clear, don't do anything that actually changes the
organi zational function. | think they say -- |
don't recall where, but having an entity acquire an
applicant mght require reevaluation. So they gave
sonme exanples, | believe, about things you could or
shouldn't do. It seened to be that's what they
were | ooking for in the gui debook.

Q Now, of course, you were aware at the tine
t hat Veri Sign was not an applicant for .VEB; is

that right?
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A That's correct.

Q Now, Section 1.2.7 requires applicants to
notify changes in their application via subm ssion
of the appropriate forns, correct?

A No. It says a material change to the
applicant or that becones untrue or inaccurate. |

don't believe anything in the application of NU DOT

CO changed.
Q Let's just keep it general for now,
M. Livesay. | will agree with you that where --

and | believe this is what you're saying, but if
you woul d confirmthat Section 1.2.7 provides that
where a -- where information in the application
t hat had been previously submtted by the applicant
becones untrue or inaccurate, that applicant nust
pronptly notify I CANN via subm ssion of the
appropriate forns?

A Correct. |If sonething' s untrue or
i naccurate, the applicant needs to do that.

Q Now, those forns were anal yzed pursuant to

| CANN s change request criteria, correct?

A | don't know what formyou're tal king
about .
Q You did not famliarize yourself with the

| CANN application portal ?
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A W weren't nmeaking any changes to an
application requiring subm ssion of a form It
sounds |li ke you junped over sonething in this | ast
question, that's all

Q So Section 1.2.7 says if an application
previously submtted has infornmation in it that
becones untrue or inaccurate, the applicant nust
pronptly notify | CANN, correct?

A Yeah. And you had asked ne whet her or not
| | ooked at the form and | said no, because we
didn't do anything that changed the applicant that
made it untrue or inaccurate.

Q Ckay. Right now!|l amjust trying to
inquire, M. Livesay, into your review of the | CANN
rul es and procedures governing the new gTLD
Program We'l|l cone back to the particul ar
transaction in a m nute.

Chuck, can you put up Exhibit C 56,
pl ease.
ARBI TRATOR Bl ENVENU: Is that in the
bi nder, M. Litw n?
MR LITWN It is not. | apologize,
M. Chairman. There's a handful of docunents that
are not in the binder.

Chuck, if you could just blow up -- yeah
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that part. That would be great.

Q This is a docunent from | CANN s website
called the "New gTLD Applicati on Change Request
Process and Criteria."

Have you seen this docunent before?

A Doesn't | ook famliar to nme, nope.

Q So when you say that you carefully studied
the rul es and procedures governing the new gTLD
Program you did not review the change request
process?

A | didn't say that. | amsaying it doesn't
| ook famliar. Right now !l can't see the docunent
on the screen because you have this thing bl own up
in front of it.

MR LITWN:.  Chuck, can you pl ease take
that off. |Is there any way to bl ow up the whol e
docunent, or at l|least the first page of it?

THE W TNESS: Your question was did |
review this when | reviewed the guidelines?

Q BY MR LITWN:.  Correct.

A Whien | went through the guidelines, |
| ooked for things that seened rel evant, and when |
got to sonething like this, which said "Change
Request Process,"” | | ook at what the requirenment

I's, doesn't apply, so | nobve on.

1145

BARKLEY

ARBITRATION - VOLUME VII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

Q Ckay. So is it fair to say you did not
di scuss the change request criteria wth NDC?

A. Nope.

Q Is it also fair to say in your work on the
DAA you did not consult with | CANN regardi ng the
applicability of the change request criteria?

A Say that again?

Q And is it fair to say that in connection
wth your work on the DAA, you did not consult with
| CANN regarding the applicability of the change
request criteria?

A Correct. | didn't contact ICANN in this
regard, no.

Q And it is true, M. Livesay, that NDC, in
fact, never filed a change request with I CANN;, is
that right?

A As far as | am awar e.

Q Ckay. Now, directing your attention to
the first page and to the section call ed change
request overview, you can see that the docunent
quotes that part of 1.2.7 that we just revi ewed,

t hat when, "any tinme during the eval uati on process
information previously submtted by the applicant
beconmes untrue or inaccurate, the applicant nust

pronptly notify I CANN via subm ssion of the
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appropriate forns."
Do you see that, sir?

A | see that, yep.

Q And | CANN notes that the Application
Change Request process was, in fact, created "in
order to allow applicants to notify | CANN of
changes to application materials."”

Do you see that at the bottom of that?

A Yep.

Q Now, if we can | ook at the next section,
it identifies seven criteria, and it is on the

bottomof this first page and the top of the next

page. | will just wait a second for Chuck to bl ow

t hat up for you.

And the seven criterion are, one,
expl anati on; two, evidence that the origina
subm ssion was in error; three, other parties
af fected; four, precedents; five, fairness to
applicants; six, materiality; and seven, tim ng,
correct?

A That's what it says.

Q Now, | CANN states right below this -- and

Chuck, if you could blow that up -- that, "These
criteria were carefully devel oped to enabl e

applicants to nake necessary changes to their
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applications while ensuring a fair and equitable
process for all applications.™
Do you see that, sir?
A | see where that's witten, yeah.
ARBI TRATOR BI ENVENU. " For all

applicants,” not "for all applications.”

MR LITWN "For all applicants.” Sorry.

I m sspoke, M. Chairnman.

Q Let's nove down to the next section, which

goes through these criterion in nore detail

So the first -- maybe just -- yeah, pull
up that whol e box so we don't have to keep doing
it. That's great.

So the first criterion is explanation.

This is, as | CANN says here, sinply an opportunity

to allow the applicant to provide an expl anation
for the change.

A If you weren't nmaking a change, this
woul dn't apply, correct?

Q Excuse ne?

A Since we didn't nake a change, this
woul dn't apply, we didn't need to provide an
explanation if the change hadn't been nade,
correct?

Q What | amdoing, sir, is just going
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t hrough the docunent so that we understand what
| CANN provided as their criterion. W'Il|l conme back
and | ook at the NDC application.

A Right. When you read this, if you step
into these seven criteria on the presunption that a
change has been nade and an application for a
change has been nmade, | agree these are all
witten, but we didn't request a change because an
applicant -- and NDC s application wasn't altered.

Q I understand that. | understand that that
i's what you have testified to here today,

M. Livesay.

VWhat | amtrying just to establish is that
in the event that a change request had been
subm tted, these are the criterion that | CANN woul d
have | ooked at, correct?

A That seens to be the case. It is right
there in black and white.

ARBI TRATOR Bl ENVENU: M. Litwin, this is
Pierre Bienvenu. Could | ask your coll eague Chuck
to blow the introductory paragraph to the text that
we are | ooking at now. Thank you. This puts the
subparagraphs in context. Please continue wth
your questi ons.

MR LITWN  Thank you, M. Chairnan.

1149

BARKLEY
ARBITRATION - VOLUME VII Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

Q So in the event -- and I'l|l phrase it |ike
that so it is clear, M. Livesay. |In the event
that a change request was submtted to | CANN or --
I'll use the subjunctive -- were to be submtted to
| CANN, | CANN would first | ook at the expl anati on.

But is it fair to say that because this is
sinply an opportunity to allow the applicant to
provi de an expl anation for the change, the
criterion is always satisfied and does not bear as
much wei ght as the others; is that fair,

M. Livesay?

A I have no way of understandi ng of how
| CANN woul d wei gh these in your hypothetical. You
are presenting a hypothetical to which you want a
hypot heti cal answer. | don't know

Q So what this says, and I wll quote, it
says, "As such, this criterion is always net and
does not bear as nuch wei ght as the other
criteria."”

Is that what it says, sir?

A That's what it says.

Q So turning next to evidence that the
ori gi nal subm ssion was an error. You know, |
t hink we can agree that even if NDC had submitted a

change request, which you testified they did not,

1150

BARKLEY
ARBITRATION - VOLUME VII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

to your know edge, this would not apply, in any
event, correct?
A. | don't know. | don't know. You are

creating a hypothetical

an answer to.

change request

you're asking ne to apply these rul es that

woul d i n your

Q  well,

whi ch you want ne to create

| don't know. They did not submit a

because no change was nmade, and now
| CANN
hypot heti cal .

fair enough, M. Livesay. |In the

event that a change request is submtted --

A This is a hypothetical question?

Q Yes. In the event that a change request

were submtted to | CANN and it does not concern an

error in the original subm ssion, but rather a

changed circunstance, this criterion woul d not

is that correct?

apply;

A I amnot really famliar wth how | CANN

applies these rules. You' re reading the words the

sane as | amright now

Q Let's skip down to "Precedents" and | ook

at that one. Here ICANN notes that if a change

request would create a new precedent, that change

request would be unlikely to be approved; is that
fair?

A I amreading the sane words you are.
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Q Wll, is it fair, M. Livesay, based on

your reading of the sane words that | am that if

a

change request were to create a new precedent, that

change woul d be unlikely to be approved?

A That's what the words say. How | CANN
interprets it, | don't know.

Q Now, going back to the "Qther third
parties affected"” criterion, this criterion
eval uat es whet her a change request materially
I npacts other third parties, particularly other
applicants; is that correct?

A That's what it says.

Q And, in fact, it says that in cases where

a change to application nmaterial has the potenti al

to nmaterially inpact the status of another

applicant's application, this criterion is heavily

wei ghted; is that correct, sir?

A You read the |ine.

Q Now, closely related to the "Qther third
parties affected” criterion is the "Fairness to
applicants” criterion. Here |ICANN notes that it
w || eval uate change requests to determ ne whet her
granting the request, quote, "would put the
applicant in a position of advantage or

di sadvant age conpared to the other applicants,™
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correct?

A That is what it says.

Q And | CANN further states that, quote, "if
a change request is found to naterially inpact
other third parties, it will likely be found to
cause issues of unfairness,” right?

A That's what it says.

Q In other words, if granting the change

woul d be unfair to other applicants, this criterion

woul d wei gh agai nst granting the change, correct?
A | don't know if your rewording is accurat
or the way | CANN would read it. | go with the

words that are on the page.

e

Q The next criterion is "Materiality," which

notes that I CANN will consi der whether a change
request will inpact conpeting applications,
correct?

A That's what it says.

Q So if a change request woul d i npact ot her

menbers of a contention set, that would satisfy the

materiality criterion, correct?

A I mean, | amjust reading the words here.
| amnot really sure what you're trying to read
differently.

Q | amnot trying to read anything
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differently, M. Livesay. | amjust asking that
this "Materiality"” criterion provides that if a

change request woul d i npact other nenbers of a

contention set -- and you can see the word
"contention set" in Line 27?
A Yep.
Q Do you see that?
A Yeah.
Q |'msorry, are you saying "yes" or "yep"?
A Yes, | see where you have highli ghted.

Q Then the "Materiality" criterion would be
satisfied; isn't that correct?

A | don't see the word "satisfied" in there.

Q Vel |, you understand that these criterion
are used by I CANN to determ ne whether or not to
approve a change request; is that right?

A That's why | defer to how | CANN i nterprets
sonet hing. You are providing interpretations of
your reading, and | would have to defer to | CANN s
interpretation. You are providing hypotheticals
for a situation | don't believe we are in.

Q | amjust reading the rules.

A You are reading them and then asking ne to
affirmyour ultinmate readi ng where you change a few

wor ds. You can read them and | wll affirmthe
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words on the page are what they are, but | have no
reason to take an interpretation because this isn't
a wrld -- a situation we were in. | wll defer to
| CANN. How can | put ny mind in what | CANN woul d
use in the seven criterion?

Q Is it fair to say, M. Livesay, as you
conducted your review of the rules in the
gui debook, for exanple, you just |ooked at the
pl ai n | anguage of the rule and just applied that in
terns of your thinking about how to structure a
transacti on?

A Certainly not. | amnot really sure where
you get that interpretation.

Q Well, what | am asking --

MR JOHNSTON: | would ask M. Litwinto

allow the witness to finish his answer before

Interrupting wth anot her questi on.

MR LITWN | apologize. | thought he
was done.
Q Pl ease conti nue, M. Livesay.
A | don't remenber what the question was.

Where were we?
Q Let me go back, because | think it was a
poor | y- phrased question, and allow ne to rephrase

it for you.
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In reviewi ng these change request
criterion, you say -- well, you agree that that's

what it says, but, you know, if you're trying to

interpret it, it is really ICANNs job to interpret

it; is that right?

A You presented on the screen right now the

seven criteria after a change request was submtted

and what | CANN woul d use to eval uate. This isn't

t he standard for how you get into a change request.

This is once it is already there.

You asked previously did | |ook at the
rule and just decide there not to go through a
change request. No, there's a |ot of factors.

There's a | ot of rul es.

| |1 ooked at other transactions going on in

t he mar ket . | saw di scl osures of different

conpani es havi ng funded ot her activities of other

applicants. | see el sewhere in the gui debook where

It encourages parties to resolve w thout changing

their application so as to not delay or have the

string -- | guess "delay" is the right word, or put

on hol d. So there's a lot of factors that went
into this.

But at the end of the day, the path we

took is we are not | ooking to becone the applicant.
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We are | ooking to becone the registry of this
domain and to try to help fund NDC to win the
auction. And if they ended up wi nning and we

successfully signed a Registry Agreenent, they

woul d then apply to have it assigned to us, and we

woul d be evaluated at that tine.

So | don't think there's anything -- we

were followng -- we had a | ot of different things,

bot h t hrough what we see in the narketpl ace and

what t he gui debook suggests, and we think we did it

correctly.

Q So, M. Livesay, | amnot trying to inply

here that NDC submtted a change request. | think

we have established that NDC did not submt a
change request.

What | amtrying to do is to progress

t hrough a set of | CANN rul es that inform how | CANN

woul d consi der a change request and aski ng you what

your view of the rule is outside of what nmay or nay

not have happened regardi ng NDC.

A And | have told you before, it is hard to

gi ve you hypot heti cal answers to hypot heti cal
questions. So you just read one rule, and did it

go this way, no, it is not that.

Li ke | said, the way we approached this is
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we are reading the rules. W are | ooking at
activities in the marketplace. W are |ooking at
what other strings and how ot her contention sets
get resolved. W |look at other information in the
gui debook itself that suggests, recommends parties
reorgani ze thenmselves in a way that doesn't require
reeval uation, and we think we did that correctly.

Q M. Livesay, is it fair to say that this
docunent that we are | ooki ng at now, Exhibit GC 56,
concerns how | CANN eval uat es change requests?

A That is exactly what it says.

Q And is it also fair that this docunent
I nforns whether or not a change request shoul d be
filed?

A That doesn't tell ne that, no.

Q So the description that | CANN provi des
here about how it goes about eval uating and the
things it considers in evaluating a change request
has no beari ng what soever to the decision on
whet her or not to file a change request?

A. As | | ook at the docunent, there's a
criteria for filing the change request, which we
did not think applied, and these standards here, as
| read them are once you're in that realm this is

how t hose change requests woul d be addressed. It
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woul d seem unusual to think that the change request
criteria are how you get into the change request
criteria, seens circular the way you have descri bed
it.

Q So the rule -- if we can turn back to the
first page of this docunent, C-56, | CANN quotes the
rule fromthe applicant gui debook?

A That's right.

Q That says if any information previously
subm tted by an applicant becones untrue or
i naccurate, that applicant is obligated to pronptly
notify | CANN, correct?

A That's what it says.

Q And turning through this docunent, it does
suggest that, well, in determn ni ng whet her or not
Rule 1.2.7 applies, whether those changes woul d be
unfair to applicants, whether those changes woul d
create new precedents, whether those --

A You are junping again. Those changes, if
there are no changes, you can't bootstrap yourself
into the criteria. There were no material changes
that nmade the application untrue and i naccurate.

Q Ckay. W'll cone back to that. W'l
cone --

MR, JOHNSTON: Stop interrupting.
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THE WTNESS: | am confused at what you're
asking at this point, | guess.

MR, JOHNSTON:  Your Honor, M. Chair, |
object to this line of questioning. W have been
spending a lot of tinme on this document, and
virtually every question posed | acked foundation
and nost just asked the witness to read the
docunent .

If M. Litwn wants to make these
argunents in closing argunent, that's appropriate.
But to spend all this time with the w tness asking
questions that |ack foundation is not appropriate.

ARBI TRATCOR BI ENVENU:  Your objection is
noted, M. Johnston.

As to the question of foundation,

M. Livesay, may | ask you just to clarify your

evi dence as regards the know edge that you had when
you famliarized yourself with the gui debook of the
requi renent to notify I CANN of changes in an
appl i cation.

I am | ooking at Page 32 of the rough
transcript, and M. Litwin, having displayed the
docunent we have been tal ki ng about, said, "This is
a docunent from | CANN s website called the ' New

gTLD Applicati on Change Request Process and
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Criteria.' Have you seen this docunent

Your answer was,

to nme, nope.

"Question:

So when you say that you

bef or e?"

"It doesn't |ook famli ar

carefully studied the rul es and procedures

governi ng the new gTLD Program you did not

t he change request process?

"Answer : |

it doesn't |ook famliar.

revi ew
didn't say that. | am saying
Right now | can't see

t he docunent on the screen because you have got --

you have this thing blown up in front of it.

And t hen we went on.

Let nme ask you this, M. Livesay: Ws it

a concern to you, as you were considering on behalf

of Veri Sign the potential of striking a deal
NDC, that the agreenent not trigger a notice
change to infornation under Section 1.2.7 of
gui debook?
I'msorry, please --
(Di scussion off the record.)
THE WTNESS: | said that's correct,
were | ooking for --
(Di scussion off the record.)
ARBI TRATOR BI ENVENU: Shall | repeat

question?
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(Di scussion off the record.)
THE W TNESS: Pl ease repeat the question

(Di scussion off the record.)

ARBI TRATCOR BI ENVENU:. Ckay. So | am going

toread it, M. Livesay, so | don't interpret it.

"WAs it a concern to you, as you were
consi dering on behalf of VeriSign the potential of
striking a deal with NDC, that the agreenment not
trigger a notice of change to informati on under
Section 1.2.7 of the gui debook?"

THE WTNESS: That is correct. It was a
concern --

(Di scussion off the record.)

THE WTNESS: So yes, it was a concern
that we not trigger o