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I.

FACTUAL AND PROCEDURAL BACKGROUND

A.

Subject matter of this Order

1.

The present order deals with a request for provisional measures, by which
Burlington Resources Oriente Limited (“Burlington Oriente”; to the
exclusion of the other Claimants in this arbitration) seeks the following
relief from the Arbitral Tribunal:
(i)

that Ecuador and PetroEcuador and/or their agencies or entities
refrain from demanding payment of amounts allegedly due under
Law No. 2006-42 and commencing any action or adopting any
resolution or decision that may directly or indirectly lead to the forced
or coerced payment of any amount relating to Law No. 2006-42;

(ii)

that Ecuador and PetroEcuador and/or their agencies or entities
refrain from making or implementing any measure, decision or
resolution which directly or indirectly affects the legal situation of or is
intended to terminate the Block 7 and 21 PSCs; and

(iii)

that Ecuador and PetroEcuador and/or their agencies or entities
refrain from engaging in any other conduct that aggravates the
dispute between the parties and/or alters the status quo, including
commencing any action or adopting any resolution or decision that
directly or indirectly affects the legal or physical integrity of Burlington
Oriente‟s representatives.

B.

Origin of the dispute

2.

The present dispute originates from two production sharing contracts
(“PSCs”) for the exploration and exploitation of oil fields in the Amazon
Region. The first contract relates to Block 7. It was concluded on 23 March
2000 between Kerr McGee Ecuador Energy Corporation, Preussag
Energie GMBH, Sociedad Internacional Petrolera S.A., Compañía
Latinoamericana Petrolera Número Dos S.A., on the one hand and the
Republic of Ecuador (“Ecuador”) by the intermediary of Empresa Estatal
Petróleos del Ecuador (“PetroEcuador”), on the other hand (the “Block 7
PSC”). The second contract relates to Block 21. It was concluded on 20
March 1999 between Oryx Ecuador Energy Company, Santa Fe Minerales
del Ecuador S.A., Sociedad Internacional Petrolera S.A., and Compañía
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Latinoamericana Petrolera S.A., on the one hand, and Ecuador by the
intermediary of PetroEcuador, on the other hand (the “Block 21 PSC”).
Burlington Resources Oriente Limited (“Burlington Oriente”) alleges that it
now holds a 42.5% interest in the Block 7 PSC and a 46.25% interest in
the Block 21 PSC, an allegation that remained unchallenged. Perenco
Ecuador Limited (“Perenco”) is the operator of Blocks 7 and 21.
3.

Both PSCs contain tax stabilization clauses, a choice of Ecuadorian law,
and an ICSID arbitration clause.

4.

According to its Article 6(2), the Block 7 PSC will expire on 16 August
2010. By contrast, pursuant to Articles 6(2)(5) and 6(3) of the Block 21
PSC, the period of exploitation for such PSC is twenty (20) years from the
date of authorization of PetroEcuador, i.e. allegedly until 2021, being
specified that by letter of 24 December 2008 (Exhibit C49) the Ministry of
Energy and Mines invited Perenco to appoint a negotiating team for the
early termination of Block 21 PSC (as confirmed by the Ministry‟s letter of
26 January 2009 – Exhibit E3).

5.

Burlington Oriente and Perenco formed a Consortium, which is
responsible for the tax obligations derived from the PSCs.

6.

On 19 April 2006, Ecuador enacted Law No. 2006-42 (“Law 42”), which
amended the Hydrocarbons Law of Ecuador as follows:
“[c]ontracting companies having Hydrocarbons exploration and
exploitation participation agreements in force with the Ecuadorian State
pursuant to this Law, without prejudice to the volume of crude oil which
may correspond thereto according to their participation, in the event the
actual monthly average selling price for the FOB sale of Ecuadorian crude
oil exceeds the monthly average selling price in force at the date of
subscription of the agreement expressed at constant rates for the month of
payment, shall grant the Ecuadorian State a participation of at least
50% over the extraordinary revenues caused by such price difference
[…].” (Exhibit C7, Article 2; emphasis added)

7.

Decrees Nos. 1583 (29 June 2006) and 1672 (13 July 2006) spelled out
the method of calculation of such 50% participation. From the record, it
appears that the “reference price” (that is “the monthly average selling
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price in force at the date of subscription of the agreement expressed at
constant rates for the month of payment”) is USD 25 per barrel for Block 7
(Transcript, p.163) and USD 15 per barrel for Block 21 (Exhibit C41). In
other words, if “the actual monthly average selling price for the FOB sale
of Ecuadorian crude oil" amounted for instance to USD 40, Ecuador's
participation would be 50% of USD 15, i.e. USD 7.5, for Block 7 and 50%
of USD 25, i.e. USD 12.5, for Block 21.
8.

On 18 October 2007, Ecuador published Decree No. 662 (“Decree 662”;
from here, any reference to Law 42 includes Decree 662 unless otherwise
specified), which amended Decree No. 1672 and increased the
participation on “extraordinary revenues” pursuant to Law 42 from 50
percent to 99 percent. Using the same example as in the preceding
paragraph, Ecuador‟s participation would be 99% of USD 15, i.e. USD
14.85, for Block 7 and 99% of USD 25, i.e. 24.75, for Block 21 crude.

9.

From the enactment of Law 42 until June 2008, i.e. during eighteen
months after the adoption of Law 42 and eight months after Decree 662,
the Consortium made the payments due under these texts to the State
(hereinbelow, the expression “Law 42 payments” will include payments
under Decree 662, unless otherwise specified). Specifically, by June 2008,
the Consortium alleges that it “had made Law No. 2006-42 payments for
Block 7 and 21 to Ecuador in excess of US$396.5 million” (Request for
provisional measures, para.25).

10. Thereafter, the Consortium ceased to make such payments to the
Respondent. Instead, it deposited the monies owed under Law 42 (and
Decree 662) in an alleged total amount of USD 327.4 million (USD 171.7
million for Block 7 and USD 155.7 million for Block 21) into two segregated
accounts, over which it keeps control.
11. Following the decision of Burlington Oriente to reject Ecuador‟s proposal
to amend the Block 7 and 21 PSCs, Ecuador allegedly threatened to seize
assets of the Consortium in order to collect unpaid amounts relating to
Law 42 and to terminate the Block 7 and Block 21 PSCs. Notices were
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served by PetroEcuador on Perenco (Exhibit C55), in order to collect
monies in the amount of USD 327,467,447.00 million (for the entire
Consortium).
12. On 19 February 2009, Ecuador and PetroEcuador (through the Executory
Tribunal of PetroEcuador) instituted so-called coactiva proceedings to
enforce the payment of USD 327,467,447.00, corresponding to the
Consortium‟s allegedly unpaid amounts under Law 42.
13. On 25 February 2009, PetroEcuador proceeded to serve its third notice of
the coactiva process on Perenco, which filed an action before the Civil
Judge of Pichincha against any further actions that could be taken within
the coactiva process1.
14. On 3 March 2009, the coactiva administrative tribunal ordered the
immediate seizure of all Block 7 and 21 crude production and cargos
produced by Perenco, which decision was confirmed by the Civil Judge of
Pichincha on 9 March 2009 (Exhibit C60).
15. At the hearing, Burlington Oriente asserted that the “[coactiva judge]
elected to treat it [the debt for payments under Law 42] as if it was res
judicata, and then went ahead, seized the assets, and auctioned off – and
auctioned them off for payment.” (Transcript, pp.27-8). The Respondents
did not rebut such statement. They had actually stated in a letter of
3 March 2009 that “steps have been, or will imminently be, taken by the
„coactivas judge‟ to seize certain assets in satisfaction of the debts
claimed in C-55 to Burlington Oriente‟s Request for Provisional Measures”.
Although no amounts were specified, there is no dispute that Ecuador has
seized certain quantities of oil produced by Burlington. By contrast, it has
not been shown that other assets such as production equipment have
been seized.

1 It is unclear whether Perenco alone, or the whole Consortium (as stated by the Respondents, see
para.40 of the Rejoinder) filed an action before the Ecuadorian courts.
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C.

Request for arbitration

16. On 21 April 2008, Burlington Resources Inc., Burlington Oriente,
Burlington Resources Andean Limited and Burlington Resources Ecuador
Limited filed a Request for arbitration with ICSID. They asked for the
following relief:
“(a) DECLARE that Ecuador has breached:
(i)

Article III of the Treaty [between the United States and the
Republic of Ecuador concerning the Encouragement and
Reciprocal Protection of Investment] by unlawfully expropriating
and/or taking measures tantamount to expropriation with respect
to Burlington‟s investments in Ecuador;

(ii)

Article II of the Treaty by failing to treat Burlington‟s investments in
Ecuador on a basis no less favorable than that accorded
nationals; by failing to accord Burlington‟s investments fair and
equitable treatment, full protection and security and treatment no
less than that required by international law; by implementing
arbitrary and discriminatory measures against Burlington‟s
investments; and

(iii)

Each of the PSCs;

(b) ORDER Ecuador: (i) to pay damages to Burlington for its breaches of
the Treaty in an amount to be determined at a later stage in these
proceedings, including payment of compound interest at such a rate
and for such period as the Tribunal considers just and appropriate until
the effective and complete payment of the award of damages for the
breach of the Treaty; and/or (ii) to specific performance of its obligations
under the PSCs and pay damages for its breaches of the PSCs in an
amount to be determined at a later stage in the proceedings, including
interest at such a rate as the Tribunal considers just and appropriate
until the complete payment of all damages for breach of the PSCs.
(c) AWARD such other relief as the Tribunal considers appropriate; and
(d) ORDER Ecuador to pay all of the costs and expenses of this arbitration,
including Burlington‟s legal and expert fees, the fees and expenses of
any experts appointed by the Tribunal, the fees and expenses of the
Tribunal and ICSID‟s other costs”.
D.

Procedural history

17. On 20 February 2009, Burlington Oriente filed a Request for provisional
measures (the “Request”).
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18. The Request was accompanied by a number of exhibits, including a
witness statement from Mr. Alex Martinez. It included a request for a
temporary restraining order with immediate effect.
19. On 23 February 2009, the First Respondent (Ecuador) filed a response to
the Claimant‟s request for a temporary restraining order. It in particular
undertook “to serve prior notice on the Tribunal, granting enough time for
the Tribunal to act as necessary, before it takes any measure that seeks to
enforce the debts claimed in exhibit C-55 to the request for Provisional
Measures”. On the basis of this undertaking, the Tribunal considered that
it could dispense with reviewing whether a temporary order with immediate
effect was justified pending determination of the application for provisional
measures.
20. Burlington Oriente renewed its request for a temporary restraining order
on 25 February 2009 alleging that the third coactiva notice had been given
and that three days thereafter the Respondents could start seizing assets.
The First Respondent replied on 26 February 2009 and reiterated its
undertaking.
21. On 27 February 2009, the Arbitral Tribunal again resolved that there was
no need to rule on Burlington Oriente‟s request in view of Ecuador‟s
repeated assurances.
22. On 3 March 2009, Burlington Oriente again repeated its request for a
temporary restraining order, owing to the alleged imminence of the
seizures of Burlington Oriente‟s assets pursuant to two orders issued by
the coactiva tribunal on 3 March 2009.
23. On 4 March 2009, the First Respondent filed a preliminary reply to
Burlington Oriente‟s Request for provisional measures (the “Preliminary
Reply”).
24. On 6 March 2009, in light of the information received three days earlier,
the Arbitral Tribunal recommended “that the Respondents refrain from
engaging in any conduct that aggravates the dispute between the Parties
8

and/or alters the status quo until it decides on the Claimants‟ Request for
Provisional Measures or it reconsiders the present recommendation,
whichever is first.” In issuing such recommendation, the Arbitral Tribunal
considered that the requirements of urgency and of necessity were met. It
in particular considered that Burlington Oriente‟s right to have its interests
effectively protected by way of provisional measures was sufficient to
demonstrate necessity in the circumstances.
25. The First Respondent filed its Reply to Burlington Oriente‟s Request for
provisional measures (the “Reply”), together with a Request for
reconsideration of the Tribunal‟s recommendation of 6 March 2009, on 17
March 2009. On 25 March 2009, the Claimant filed a Reply to the First
Respondent‟s

request

for

reconsideration

of

the

Tribunal‟s

recommendation on 25 March 2009. The Arbitral Tribunal denied the First
Respondent‟s request for reconsideration on 3 April 2009 on the ground
that no changed circumstances called for reconsideration and that the
hearing on provisional measures was to take place shortly thereafter.
26. The Claimants filed their Response to Ecuador‟s Replies to the Request
for provisional measures on 27 March 2009 (the “Response”) and the
Respondent filed their Rejoinder to Burlington Oriente‟s Request for
provisional measures on 6 April 2009 (the “Rejoinder”).
27. The hearing on provisional measures took place on 17 April 2009 in
Washington, D.C. It was attended by the following persons:
Members of the Tribunal
Professor Gabrielle Kaufmann-Kohler, President of the Tribunal
Professor Brigitte Stern, Arbitrator
Professor Francisco Orrego Vicuña, Arbitrator
ICSID Secretariat
Mr. Marco T. Montañés-Rumayor, Secretary of the Tribunal

9

Representing the Claimants
Ms. Aditi Dravid, ConocoPhilips Company
Mr. Alex Martinez, Burlington Resources Oriente Limited
Mr. Alexander Yanos, Freshfields Bruckhaus Deringer US LLP
Ms. Noiana Marigo, Freshfields Bruckhaus Deringer US LLP
Mr. Viren Mascarenhas, Freshfields Bruckhaus Deringer US LLP
Mr. Javier Robalino-Orellana, Pérez Bustamante & Ponce Abogados
Cía Ltda.
Representing the First Respondent Republic of Ecuador
Mr. Alvaro Galindo Cardona, Director de Patrocinio Internacional
Procuraduría General del Estado
Mr. Juan Francisco Martínez, Procuraduría General del Estado
Mr. Felipe Aguilar, Procuraduría General del Estado
Mr. Eduardo Silva Romero, Dechert LLP
Mr. George K. Foster, Dechert LLP
Mr. José Manuel García Represa, Dechert LLP
Representing the Second Respondent PetroEcuador
Dr. José Murillo Venegas, Empresa Estatal Petróleos del Ecuador
Dr. Wilson Narváez, Empresa Estatal Petróleos del Ecuador
At the hearing, the Tribunal heard the Parties‟ oral arguments as well as the
testimony of Mr. Martinez. A transcript was made in English and Spanish and
distributed to the Parties.

PARTIES’ POSITIONS

II.

A.

Claimant’s position

28. The Claimant argues that the test to be applied to provisional measures is
twofold: urgency and necessity to spare significant harm to a Party‟s
rights.
29. It understands the first requirement of urgency in a broad fashion that
includes situations in which protection cannot wait until the award. In the
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present case, it submits that urgency arises out of the Respondents‟ plan
to enforce all amounts due under Law 42.
30. With respect to necessity, the Claimant stresses that the distinction
between “significant” and “irreparable” harm does not entail consequences
in the present case. According to the Claimant, irreparable harm is not
required under the ICSID Convention or international law, and a broad
meaning has been given to the phrase by a number of international
tribunals (Paushok v. Mongolia, City Oriente v. Ecuador, Saipem v.
Bangladesh). It further submits that ICSID arbitral tribunals have
interpreted “necessity” for provisional measures not so much as a need to
prevent “irreparable” harm but as a need to spare “significant harm”.
According to the Claimant, ICSID tribunals have also given careful
consideration to the proportionality of the measures when considering if
they are necessary.
31. The Claimant argues that necessity exists here in three respects:
(i)

Provisional measures are necessary to preserve the Claimant's rights
under Article 26 of the ICSID Convention and Rule 39(6) of the ICSID
Arbitration Rules pursuant to which “[…] once the parties have
consented to ICSID arbitration, they cannot resort to other forums in
respect to the subject matter of the dispute before the ICSID
Tribunal.” (Response, para.32). The Claimant contends that through
the coactiva proceedings, the Respondents seek provisional relief
against it in contravention to the said rights.

(ii)

Provisional measures are necessary to protect Burlington Oriente‟s
independent right to specific performance of the Block 7 and 21
PSCs. The right to specific performance exists under Ecuadorian
law, as provided by Article 1505 of the Ecuadorian Civil Code and
confirmed by the Supreme Court of Ecuador in the case of Tecco v.
IEOS. The Claimant also argues that Burlington Oriente‟s right to
specific performance would not survive termination of the PSCs and
that it is a property right that deserves protection to prevent its
dissipation or destruction. The Claimant substantially argues that the
Respondents‟ measures will irreversibly end Burlington Oriente‟s
actual right to seek specific performance of the PSCs by effectively
terminating them.

(iii)

Provisional measures are necessary to protect Burlington Oriente‟s
self-standing rights to the preservation of the status quo, non11

aggravation of the dispute, and preservation of the award. These
rights are in danger of being irreparably harmed by the actions of the
Respondents. In particular, according to the Claimant, the
enforcement of Law 42 would alter the status quo and aggravate the
dispute, as well as frustrate the effectiveness of the award,
particularly of an award of specific performance.
32. The Claimant adds that its request for provisional measures not only
responds to the necessity criterion, but also fulfills the proportionality
requirement. They point out that “[s]ince Ecuador has not enforced Law
No. 2006-42 since June 2008, when the Consortium began depositing it
into a segregated account, no additional burden would be imposed upon
Ecuador if the Tribunal authorized the Consortium or Burlington Oriente to
continue paying such amounts into a segregated account or into an official
escrow account.” (Request, para.74).
33. The Arbitral Tribunal further notes the statement made by Mr. Alex
Martinez, a member of the Board of Directors for Burlington Oriente and
Latin America Partnership Operations and Peru Opportunity Manager for
ConocoPhillips Corporation, according to whom “[i]f Ecuador indeed
seizes

the

production

assets

of

the

Perenco-Burlington

Oriente

Consortium and/or the oil produced by the consortium, Burlington Oriente
will be forced to exit Blocks 7 and 21 as it will be forced in this context to
spend money to produce oil for the sole benefit of PetroEcuador” (Witness
Statement of Alex Martinez, para.10).
B.

Respondents’ position

34. In its Preliminary Reply, Reply and Rejoinder, the First Respondent
(Ecuador) set out its arguments against the Claimant‟s Request. The
Second Respondent (PetroEcuador) stated in its letters of 31 March, 2
and 6 April 2009 that it opposed the Claimant‟s Request and agreed with
the position of the Republic of Ecuador, as expressed in the submissions
just referred to. Therefore, the Arbitral Tribunal will thereafter refer to the
position expressed in the First Respondent‟s submissions as that of both
Respondents (on the admissibility of PetroEcuador's opposition to the
Request, see para.43).
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35. The Respondents state at the outset of their submissions that the
Claimant‟s acts against the enforcement of a valid Ecuadorian law
constitute an interference with the sovereignty of Ecuador. They further
contend that a presumption of validity exist in favor of legislative measures
adopted by a State, that any loss might be compensated by an award of
damages and interest, and that the Claimant admits that it could meet its
obligations to pay the disputed amounts, since it stated to have set aside
the relevant amounts in U.S. accounts. The Respondents also state that
the Claimant‟s Request is neither urgent nor necessary.
36. The Respondents stress that the applicable test for granting provisional
measures is the existence of an urgent need to avoid irreparable
prejudice, in accordance with ICJ practice. In particular, they stress that no
ICSID tribunal has ever rejected the criterion of “irreparable” harm to the
benefit of “significant” harm. They further state that Burlington Oriente‟s
reliance on Paushok v. Mongolia and City Oriente v. Ecuador is
misplaced, as in the latter case, irreparable harm was met on the facts
and, in the former, the arbitral tribunal recognized that it went against the
weight of authorities.
37. Furthermore, the Respondents understand urgency as follows: “[…] action
prejudicial to the rights of Burlington Oriente is likely to be taken before the
Tribunal can finally decide on the merits of the dispute submitted to it.”
(Preliminary Reply, para. 8). The Respondents also state that “Burlington
Oriente‟s reliance on a so-called „proportionality test‟ confuses the issue”
(Preliminary Reply, para.52).
38. The Respondents do not see the need for protection against the
termination of the PSCs as urgent, since Ecuador confirmed on
23 February 2009 to the Arbitral Tribunal that none of the Respondents
had taken steps to this effect.
39. The Respondents further opposed the Claimant‟s arguments asserting
that Burlington Oriente has not identified any substantive right requiring
preservation through provisional measures:
13

(i)

The coactiva process does not threaten the Claimants‟ rights under
Article 26 of the ICSID Convention and Rule 39(6) of the ICSID
Arbitration Rules. Such process is an administrative not a judicial
proceeding. Consequently, it does not involve the determination of
any of the matters at issue in this arbitration. The only judicial
proceedings before the Ecuadorian courts (namely the proceedings
in front of the Civil Court of Pichincha) were initiated by the
Claimants, and not by any of the Respondents.

(ii)

Burlington Oriente has no right to specific performance of the PSCs,
let alone one that would be irreparably harmed absent provisional
relief. It has not established that Ecuador actually intended to
terminate the PSCs. To the contrary, the government “expressly
disavowed any such intention.” (Rejoinder, para.21, with emphasis).
Even if Ecuador had such intent, Burlington Oriente would still have
no right to specific performance under international law. As for
Ecuadorian law, it does not recognize a right to specific performance
when the subject matter of the obligation is contrary to the law, which
would be the case here because the enforcement of the PSCs would
breach Law 42. Moreover, there is no more basis for a tribunal to
restrain a sovereign State from terminating a contract than to order a
State to reinstate a contract after termination.

(iii)

The preservation of the status quo, the non-aggravation of the
dispute, and the preservation of the effectiveness of the award are
not free standing rights in international law, independent from
contractual or treaty rights. The preservation of the status quo is one
of the purposes to be served by preserving rights under Article 47 of
the ICSID Convention and Rule 39 of the ICSID Arbitration Rules by
way of provisional measures. Even if it had a right to the preservation
of the status quo, Burlington Oriente is the one who altered this
status quo by ceasing to pay the amounts due to Ecuador. Finally,
there is no risk that the enforcement of Law 42 aggravates the
dispute or renders any future award ineffective, since the dispute can
easily be resolved through a monetary award.

40. The Respondents further argue that the Claimant‟s allegations about a
threat to the physical and legal integrity of Burlington‟s representatives is
unparticularised and should therefore be rejected.

III.

DISCUSSION

41. The Tribunal will first deal with some preliminary matters (A). Thereafter, it
will address the standards applicable to provisional measures in general
(B), before reviewing each such standards, i.e. the existence of right (C),
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urgency (D), and necessity or the need to avoid harm (E). It will finally deal
with the issue of the escrow account (F) before setting forth its decision
(IV).
A.

PRELIMINARY MATTERS

42. The Arbitral Tribunal will first deal with a few procedural issues which
arose during the hearing of 17 April and in the course of previous written
exchanges, namely the timeliness of PetroEcuador‟s opposition to the
Request; Burlington Oriente‟s use of an alleged statement by President
Correa; and the request for relief regarding the alleged threat to the legal
and physical integrity of the Claimant‟s representatives.
43. Burlington Oriente argues that PetroEcuador‟s endorsement of Ecuador‟s
position on 31 March 2009 (confirmed on 1 and 6 April 2009 and repeated
at the hearing, Transcript, p.9) was untimely and should thus not be
considered. PetroEcuador attended the hearing without presenting oral
argument of its own in accordance with the Tribuna‟'s understanding set
out in the latter's letter of 8 April 2009. Since PetroEcuador made no
written or oral submissions of its own, but for its adhesion to Ecuador‟s
case, the fact that such adhesion did not respect the briefing schedule did
not affect the Claimant‟s due process rights. The Tribunal would thus find
it excessively formalistic to disregard PetroEcuador‟s endorsement of the
First Respondent‟s position.
44. As a second preliminary matter, the Respondents object to Burlington
Oriente‟s reliance at the hearing on a statement by President Correa in
2008 (Transcript, p.21). Since evidence of such a statement was not in the
record then, the Arbitral Tribunal will not consider it for purpose of this
decision.
45. As a third preliminary matter, the Respondents submit that Burlington
Oriente‟s request for relief based on the threat to the legal and physical
integrity of its representatives has been abandoned (Transcript, pp.90-91).
The Arbitral Tribunal indeed notes that Burlington Oriente has not opposed
such submission at the hearing. Be this as it may, the allegation of threats
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is in any event unsubstantiated Hence, the Tribunal will not further
entertain it. 2
46. As a final observation within these preliminary matters, the Tribunal notes
that this order is made on the basis of its understanding of the record as it
stands now. Nothing herein shall preempt any later finding of fact or
conclusion of law.
B.

APPLICABLE STANDARDS

1.

Legal framework

47. The relevant rules are found in Article 47 of the ICSID Convention and
Rule 39 of the ICSID Arbitration Rules, which are generally considered to
grant wide discretion to the Arbitral Tribunal.
48. Article 47 of the ICSID Convention provides that
“[e]xcept as the parties otherwise agree, the Tribunal may, if it considers
that the circumstances so require, recommend any provisional measures
which should be taken to preserve the specific rights of either party.”
49. Rule 39 of the ICSID Arbitration Rules reads as follows:

2

(1)

“At any time after the institution of the proceeding, a party may
request that provisional measures for the preservation of its rights be
recommended by the Tribunal. The request shall specify the rights to
be preserved, the measures the recommendation of which is
requested, and the circumstances that require such measures.

(2)

The Tribunal shall give priority to the consideration of a request made
pursuant to paragraph (1).

(3)

The Tribunal may also recommend provisional measures on its own
initiative or recommend measures other than those specified in a
request. It may at any time modify or revoke its recommendations.

See, for a similar approach, Occidental Petroleum Corporation, Occidental Exploration and
Production Company v. Republic of Ecuador (ICSID Case No. ARB/06/11), Decision on provisional
measures of 17 August 2007, para. 89: “In other words, Claimants are asking a provisional measure
in order to avoid a behaviour, which they are not even sure to be intended. This is not the purpose
of a provisional measure. Provisional measures are not deemed to protect against any potential
and hypothetical harm susceptible to result from uncertain measures, they are deemed to protect
the requesting party from an imminent harm.”
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(4)

The Tribunal shall only recommend provisional measures, or modify
or revoke its recommendations, after giving each party an opportunity
of presenting its observations.
[…]”

It is undisputed by the Parties that the Arbitral Tribunal has the power to
order provisional measures prior to ruling on its jurisdiction. The Tribunal
will not exercise such power, however, unless there is a prima facie basis
for jurisdiction.
50. The provisional measures were requested by Burlington Oriente, i.e. one
of the so-called “Burlington subsidiaries” (Request for Arbitration, para.1).
The “Burlington subsidiaries” (that is Burlington Oriente, Burlington
Resources Ecuador Limited and Burlington Resources Andean Limited)
seek compensation for the Respondents‟ breach of the PSCs (Request for
Arbitration, para.3). As far as Burlington‟s subsidiaries are concerned, the
Claimants assert that ICSID has jurisdiction on the basis of the arbitration
clauses embodied in Section 20.3 of the Block 7 PSC and Section 20.2.19
of the Block 21 PSC:
“By the express language of the PSCs for Blocks 7, 21 and 23, the parties
consented to ICSID jurisdiction from the moment the ICSID Convention
was ratified by Ecuador. Ecuador ratified the ICSID Convention on
February 7, 2001. Thus, since February 7, 2001, all parties to the PSCs
for Blocks 7, 21 and 23 have consented to ICSID arbitration to resolve the
dispute set forth herein.” (Request for Arbitration, para.131).
Hence, the Tribunal considers that it has prima facie jurisdiction for
purposes of rendering this order.
2.

Requirements for provisional measures

51. There is no disagreement between the Parties, and rightly so, that
provisional measures can only be granted under the relevant rules and
standard if rights to be protected do exist (C below), and the measures are
urgent (D below) and necessary (E below), this last requirement implying
an assessment of the risk of harm to be avoided by the measures. By
contrast, the Parties differ on the nature of such harm. The Claimant
argues that significant harm is sufficient, while the Respondents insist on
17

irreparable harm. The Parties further disagree on the type and existence
of the rights to be protected. The Tribunal will now review the different
requirements for provisional measures just set out and the Parties‟
divergent positions in this respect.
C.

EXISTENCE OF RIGHTS

52. Burlington Oriente asserts that three types of rights need protection by
way of provisional measures, namely the right to exclusive recourse to
ICSID under Article 26 of the ICSID Convention (1); the rights to the
preservation of the status quo, the non-aggravation of the dispute and the
effectiveness of the arbitral award (2); and the right to specific
performance of the PSCs (3).
53. At the outset, one notes the Parties‟ concurrent view that the Tribunal
must examine the existence of rights under a prima facie standard
(Transcript, p.169, 179-80, 199). It cannot require actual proof, but must
be satisfied that the rights exist prima facie.
1.

Right to exclusivity under Article 26 of the ICSID Convention

54. In the first place, Burlington Oriente substantially argues that provisional
measures are necessary to preserve the exclusivity of ICSID proceedings
under Article 26 of the ICSID Convention, which in essential part provides
that “[c]onsent of the parties to arbitration under this Convention shall,
unless otherwise stated, be deemed consent to such arbitration to the
exclusion of any other remedy. A Contracting State may require the
exhaustion of local administrative or judicial remedies as a condition of its
consent to arbitration under this Convention.”
55. The Claimant submits that matters at issue in the present case are being
adjudicated in the coactiva process. The Respondents reply that the
coactiva proceeding is an administrative not a judicial process, that it
carries no res judicata, and does not preempt the determination of the
dispute by this Tribunal.
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56. In the Tribunal‟s view, two questions arise here. First, does a right to the
exclusive jurisdiction of ICSID exist as a right that can be protected
through provisional measures? If the answer is positive, the second
question that arises is whether that right is at risk under the circumstances
if no provisional measures are granted.
57. The Tribunal has no doubt about the existence of a right to exclusivity
susceptible of protection by way of provisional measures, or in the words
of the Tokios Tokelés v. Ukraine tribunal:
“Among the rights that may be protected by provisional measures is the
right guaranteed by Article 26 to have the ICSID arbitration be the
exclusive remedy for the dispute to the exclusion of any other remedy,
whether domestic or international, judicial or administrative.”3
58. The existence of such a right being accepted, is the continuation of the
coactiva process susceptible of putting this right at risk? There is
conflicting argumentation on record about the true legal nature and the
subject matter of the coactiva process (Transcript, pp. 26-7, 49-63, 11630). The Tribunal is thus unable to come to a conclusion on this issue in
the context of this Order. Hence, for purposes of the present limited
review, it cannot but hold that Burlington Oriente has not established a
prima facie case of breach of Article 26 of the ICSID Convention.
2.

Right to the preservation of the status quo and non-aggravation of
the dispute

59. Second, Burlington Oriente asserts rights to the preservation of the status
quo, the non-aggravation of the dispute, and the preservation of the
award. The Respondents object that these are neither rights under Article
47 of the ICSID Convention nor free standing rights under international law
and that the Claimant can only seek measures that protect the substantive
rights in dispute.
60. In the Tribunal‟s view, the rights to be preserved by provisional measures
are not limited to those which form the subject-matter of the dispute or
3

Tokios Tokelés v. Ukraine (ICSID Case No. ARB/02/18), Order No. 3 of 18 January 2005, para. 7,
citation omitted.
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substantive rights as referred to by the Respondents, but may extend to
procedural rights, including the general right to the status quo and to the
non-aggravation of the dispute. These latter rights are thus self-standing
rights.
61. The Tribunal will now review the right to the preservation of the status quo
and the non-aggravation of the dispute. Such rights focus on the situation
at the time of the measures. By contrast, the right to the protection of the
effectiveness of the award looks into the future. As such, under the
circumstances of this case, it is closely linked with the right to specific
performance. The discussion on such latter right, to which the Tribunal
refers later in this Order, thus equally disposes of the issue of the
protection of the award.
62. The existence of the right to the preservation of the status quo and the
non-aggravation of the dispute is well-established since the case of the
Electricity Company of Sofia and Bulgaria4. In the same vein, the travaux
préparatoires of the ICSID Convention referred to the need “to preserve
the status quo between the parties pending [the] final decision on the
merits” and the commentary to the 1968 edition of the ICSID Arbitration
Rules explained that Article 47 of the Convention “is based on the principle
that once a dispute is submitted to arbitration the parties should not take
steps that might aggravate or extend their dispute or prejudice the
execution of the award”5.
63. In ICSID jurisprudence, this principle was first affirmed in Holiday Inns v.
Morocco6 and then reiterated in Amco v. Indonesia. In the latter case, the
tribunal acknowledged “the good and fair practical rule, according to which
both Parties to a legal dispute should refrain, in their own interest, to do

4

Electricity Company of Sofia and Bulgaria (Belgium v. Bulgaria), Judgment of 5 December 1939,
PCIJ series A/B, No 79, p.199. See also the LaGrand case (Germany v. United States), Judgment of
27 June 2001, para. 103, ICJ Reports 2001, p.466.
5
1 ICSID Reports 99.
6
Holiday Inns S.A. and others v. Kingdom of Morocco (ICSID Case No. ARB/72/1), Order of 2 July
1972, not public but commented in Pierre Lalive, "The First „World Bank‟" Arbitration (Holiday Inns v.
Morocco) – Some Legal Problems", BYIL, 1980.
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anything that could aggravate or exacerbate the same, thus rendering its
solution possibly more difficult”7.
64. The principle was re-affirmed in Plama v. Bulgaria8 (although with a
somewhat more limited approach), Occidental v. Ecuador9, and City
Oriente v. Ecuador10.
65. There is no doubt in the Tribunal‟s mind that the seizures of the oil
production decided in the coactiva proceedings are bound to aggravate
the present dispute. At present, both PSCs are in force and, subject to the
controversy about the Law 42 payments, appear to be performed in
accordance with their terms. If the seizures continue, it is most likely that
the conflict will escalate and there is a risk that the relationship between
the foreign investor and Ecuador may come to an end.
66. In making this finding, the Tribunal understands Ecuador‟s arguments
about its duties to enforce its municipal law and in particular Law 42. Yet,
the ICSID Convention allows an ICSID tribunal to issue provisional
measures under the conditions of Article 47. Hence, by ratifying the ICSID
Convention, Ecuador has accepted that an ICSID tribunal may order
measures on a provisional basis, even in a situation which may entail
some interference with sovereign powers and enforcement duties.
67. The Tribunal is also mindful of the Respondents‟ argument that Burlington
Oriente is the one who altered the status quo by ceasing to pay the
amounts due to Ecuador. It cannot, however, follow this argument. Indeed,
the status quo at issue, the one that needs protection – provided the other
requirements are met – consists in the continuation of the cooperation
between the Parties in the framework of the PSCs.

7

Amco Asia Corporation and others v. Republic of Indonesia (ICSID Case No. ARB/81/1), Decision on
request for provisional measures of 9 December 1983, ICSID Reports, 1993, p.412.
8
Plama Consortium Limited v. Republic of Bulgaria (ICSID Case No. ARB/03/04), Order of 6
September 2005, para.40.
9
Occidental Petroleum Corporation, Occidental Exploration and Production Company v. Republic of
Ecuador (ICSID Case No. ARB/06/11), Decision on provisional measures of 17 August 2007,
para.96.
10
City Oriente Limited v. Republic of Ecuador and Empresa Estatal Petróleos del Ecuador (ICSID
Case No. ARB/06/21), Decision on provisional measures of 19 November 2007, para.55.
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68. In conclusion, the Tribunal holds that Burlington Oriente has shown the
existence of a right to preservation of the status quo and the nonaggravation of the dispute.
3.

Right to specific performance (and to the preservation of the
effectiveness of the award)

69. Third, the Claimant asserts a right to specific performance of the PSCs
and to the protection of the effectiveness of an award that may sanction
such right. It is disputed whether specific performance is admissible under
Ecuadorian and international law.
70. With respect to international law, Article 35 of the ILC Articles on State
responsibility provide for restitution which includes specific performance
unless it is materially impossible or wholly disproportionate11. Whether
specific performance is impossible or disproportionate is a question to be
dealt with at the merits stage. It is true that the view has been expressed
that the right to specific performance is not available under international
law where a concession agreement for natural resources has been
terminated or cancelled by a sovereign State. In the instant case, the
PSCs are in force which makes it unnecessary to consider that view. As
far as Ecuadorian law is concerned, it appears to provide for the remedy of
specific performance pursuant to Article 1505 of the Civil Code.
71. Accordingly, at first sight at least, a right to specific performance appears
to exist. Some other factual and legal elements seem to support the
possibility of specific performance: (i) Burlington Oriente‟s claim for
specific performance is a contract, not a treaty claim; (ii) the PSCs are still
being perfomed, and (iii) they contain a choice of Ecuadorian law and a
tax stabilization clause. Thus, at least prima facie, a right to specific
performance could exist in the present situation. Under the circumstances,
the same can be said of the right to the protection of the effectiveness of a
possible future award.
11

See also e.g. CMS Gas Transmission Company v. The Argentine Republic (ICSID Case No.
ARB/01/8), Award of 12 May 2005, para.400: “Restitution is the standard used to re-establish the
situation which existed before the wrongful act was committed, provided this is not materially
impossible and does not result in a burden out of proportion as compared to compensation.”
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D.

URGENCY

72. The Parties agree that there is urgency when it is impossible to wait until
the award because actions prejudicial to the rights of the petitioner are
likely to be taken before the Arbitral Tribunal decides on the merits of the
dispute. They disagree, however, on whether the present facts meet the
urgency requirement. The Respondents in particular submit that the threat
of termination of the PSCs does not create an urgent situation as Ecuador
has confirmed to the Tribunal on 23 February 2009 that the Respondents
had taken no steps to this effect.
73. The Arbitral Tribunal agrees that the criterion of urgency is satisfied when,
as Schreuer puts it, “a question cannot await the outcome of the award on
the merits”12. This is in line with ICJ practice13. The same definition has
also been given in Biwater Gauff v. Tanzania:
“In the Arbitral Tribunal‟s view, the degree of „urgency„ which is required
depends on the circumstances, including the requested provisional
measures, and may be satisfied where a party can prove that there is a
need to obtain the requested measures at a certain point in the procedure
before the issuance of an award.”14
74. The Tribunal shares the Respondents‟ opinion that no urgency arises from
the alleged threat of termination of the PSCs. The urgency lies elsewhere
and is closely linked to the non-aggravation of the dispute discussed in the
preceding section, to which the Tribunal refers. Indeed, when the

12

13

14

Christoph SCHREUER, The ICSID Convention: A Commentary, Cambridge University Press, 2001,
p. 751 (para.17).
In the words of the ICJ, “[w]hereas the power of the Court to indicate provisional measures will be
exercised only if there is urgency in the sense that there is a real risk that action prejudicial to the
rights of either party might be taken before the Court has given its final decision (see, for example,
Passage through the Great Belt (Finland v. Denmark), Provisional Measures, Order of 29 July 1991,
ICJ Reports 1991, p. 17, para.23; Certain Criminal Proceedings in France (Republic of the Congo v.
France), Provisional Measures, Order of 17 June 2003, ICJ Reports 2003, p. 107, para.22 ; Pulp
Mills on the River Uruguay (Argentina v. Uruguay), Preliminary Objections, Order of 23 January
2007, p. 11, para.32), and whereas the Court thus has to consider whether in the current
proceedings such urgency exists", Case Concerning Application of the International Convention on
the Elimination of All Forms of Racial Discrimination (Georgia v. Russian Federation), Order of 15
October 2008, para.129.
Biwater Gauff (Tanzania) Limited v. United Republic of Tanzania (ICSID Case No. ARB/05/22),
Procedural Order No. 1 of 31 March 2006, para.76.
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measures are intended to protect against the aggravation of the dispute
during the proceedings, the urgency requirement is fulfilled by definition15.
E.

NECESSITY OR NEED TO AVOID HARM

75. The Parties concur that the measures must be necessary or in other
words that they must be required to avoid harm or prejudice being inflicted
upon the applicant. They differ, however, on the required intensity of the
harm: “irreparable”, i.e. not compensable by money, for the Respondents,
as opposed to “significant” for the Claimant.
76. The Respondents substantially argue that the harm invoked by Burlington
Oriente cannot be deemed “irreparable” because (i) no production assets
were seized and (ii) such harm can easily be made good by a monetary
award. They rely in particular on Occidental Petroleum and other v.
Ecuador to argue that “a mere increase in damages is not a justification for
provisional measures” (Rejoinder, para.55).
77. The Claimant does not dispute that no production assets were seized, but
insists that its operational capacity is severely threatened by the seizures,
that the imposition of the Law 42 payments led to a loss on investment in
2008 and prevented a sale of the latter (Testimony of Mr. Martinez,
Transcript, pp.117-118 and 114). It also argues that it may have no other
choice than to “walk away” from its investment.
78. The words “necessity” or “harm” do not appear in the relevant ICSID
provisions. Necessity is nonetheless an indispensable requirement for
provisional measures. It is generally assessed by balancing the degree of
harm the applicant would suffer but for the measure.
79. The Respondents are right in pointing out that a number of investment
tribunals have required irreparable harm in the sense of harm not
compensable by monetary damages. The Occidental tribunal found that
there was no irreparable harm since the Claimants‟ harm, if any, could be
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Of the same opinion, in particular, City Oriente, Decision on Provisional Measures, para.69.
24

compensated by a monetary award16. In the same vein, the Plama tribunal
mentioned that it accepted the respondent's argument that the harm was
not irreparable if it could be compensated by damages 17, but did not
discuss the matter further. Similarly, the tribunal in Metalclad v. Mexico
denied the request and underlined that the measures must be required to
protect the applican‟'s rights from “an injury that cannot be made good by
subsequent payment of damages”18.
80. By contrast, the City Oriente tribunal distinguished its case from
investment cases where the sole relief sought was damages, while City
Oriente was seeking contract performance19. In its decision not to revoke
the measures, the tribunal stressed that neither Article 47 of the ICSID
Convention nor Arbitration Rule 39 “require that provisional measures be
ordered only as means to prevent irreparable harm”20. In the UNCITRAL
investment case of Paushok v. Mongolia, the tribunal distinguished Plama,
Occidental and City Oriente and concluded that “irreparable harm” in
international law has a “flexible meaning”. It also referred to Article 17A of
the UNCITRAL Model Law which only requires that “harm not adequately
reparable by an award of damages is likely to result if the measures are
not ordered”21.
81. However defined, the harm to be considered does not only concern the
applicant. The Occidental tribunal recalled that the risk of harm must be
assessed with respect to the rights of both parties. Specifically, it stated
that “provisional measures may not be awarded for the protection of the
rights of one party where such provisional measures would cause
irreparable harm to the rights of the other party, in this case, the rights of a
sovereign State”.22 In the same spirit, the City Oriente tribunal stressed the
16

Occidental, para.92.
Plama, para.46.
18
Metalclad Corporation v. United Mexican States (ICSID Case No. ARB(AF)/97/1), Decision on a
request by the Respondent for an order prohibiting the Claimant from revealing information,
October 27, 1997, para.8.
19
City Oriente, Decision on Revocation, para.86.
20
Ibid., para.70.
21
Sergei Paushok, CJSC Golden East Company and CJSC Vostokneftegaz Company v. Mongolia
(UNCITRAL Case), Order on Interim Measures of September 2, 2008, paras.62, 68-69.
22
Occidental, para.93.
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need to weigh the interests at stake against each other. Referring to
Article 17A(1) of the UNCITRAL Model Law, it emphasized the balance of
interests that needs to be struck as follows:
“It is not so essential that provisional measures be necessary to prevent
irreparable harm, but that the harm spared the petitioner by such
measures must be significant and that it exceeds greatly the damage
caused to the party affected thereby.”23
82. In the circumstances of the present case, this Tribunal finds it appropriate
to follow those cases that adopt the standard of “harm not adequately
reparable by an award of damages” to use the words of the UNCITRAL
Model Law. It will also weigh the interests of both sides in assessing
necessity.
83. Unlike Occidental, this case is not one of only “more damages” caused by
the passage of time24. It is a case of avoidance of a different damage. The
risk here is the destruction of an ongoing investment and of its revenueproducing potential which benefits both the investor and the State. Indeed,
if the investor must continue to finance operation expenses while making
losses, from a business point of view it is likely that it will reduce its
investment and maintenance costs to a minimum and thus its output and
the shared revenues. There is also an obvious economic risk that it will
cease operating altogether. While profit sharing may be legitimate,
expecting that a foreign investor will continue to operate a loss making
investment over years is unreasonable as a matter of practice. Contrary to
the Respondents‟ assertion pursuant to which the protection would be
granted against the investor‟s own act of “walking away”, the Tribunal
considers that the project and its economic standing is at risk regardless of
the conduct of the investor.
84. In reaching this conclusion, the Tribunal has paid due attention to the
Respondents‟ argument that the effect of the seizures was economically
neutral for the Claimant. Every time oil is seized for a given amount, past
due Law 42 debts are extinguished, which would allow the Claimant to
23
24

City Oriente, Decision on Revocation, para.72.
Occidental, para.99.
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withdraw the equivalent amount from the segregated account. Although
the Claimant replies that it will not touch the monies on the segregated
account, the objection is mathematically speaking correct. Yet, it misses
the point. Indeed, the risk of further deterioration of the relationship
possibly ending with the destruction of the investment would still exist.
This is especially, but not exclusively so if the investor is liable to settle
both the alleged past due Law 42 payments and the newly accruing ones
(Transcript, p.195). The consequences of the end of the investment
relationship would affect the investor as well as the State. The latter would
then in effect lose future Law 42 payments if they are ultimately held to be
due.
85. This last observation shows that provisional measures are in the interest
of both sides if they are adequately structured, a matter discussed in the
next section.
F.

ESCROW ACCOUNT

86. As an alternative to its main request for relief, Burlington Oriente
confirmed at the hearing that it could envisage an escrow account “where
all the funds that are the subject of this dispute could be held pending its
resolution” (Transcript, pp.23-24, esp. lines 16-18). The Arbitral Tribunal
notes the Respondents‟ argument that such account would be
“unmanageable and inadequate” (Transcript, p.211, line 12), since it would
exclusively cover the Parties in this arbitration, notwithstanding the joint
liability of the Consortium and also because an offshore escrow account
would be “inimical to Ecuador‟s sovereignty” (Transcript, p.212, lines 4-5).
87. The Arbitral Tribunal is of the view that the establishment of an escrow
account would provide a balanced solution likely to preserve each Party‟s
rights. The Republic of Ecuador would have the certainty that the amounts
allegedly owing would be paid and could later be collected if held to be
due. The investor would benefit from the cessation of the coactiva
process, and although paying significant amounts into the escrow account,
would have the assurance that such amounts could later be recovered if
held not to be due. Moreover, in reliance on such assurances, one would
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reasonably expect both Parties to continue the performance of the PSCs
under their terms.
88. The terms and conditions of the escrow account, and other practicalities
call for a number of specifications:
(i)

The escrow account shall contain all future and past payments due
under Law 42 and Decree 662. Past payments shall include all
payments owed by the Claimant and payed into their segregated
account. It appears that past payments (in the amount of USD 327.4
million) were made by the Consortium into two segregated U.S.
accounts (one for each of the members of the Consortium, see
Request, para.25). Therefore, even if the Consortium were jointly
liable for its debts as the Respondents allege, the Claimant will be
able to separate the payments owed by it from the payments owed
by Perenco.

(ii)

The amounts deposited on the escrow account shall only be released
in accordance with a final award, or a settlement agreement duly
entered into by the Parties, or with other specific instructions issued
by this Tribunal.

(iii)

The escrow agent shall be an internationally recognized financial
institution. For reasons of neutrality, it shall not be an Ecuadorian,
North American or Bermudan institution.

(iv) Interest earned on the escrow account should be credited to such
account and released in accordance with a final award, or a
settlement agreement, or other instructions from this Tribunal.
(v)

IV.

The costs incurred by the escrow account shall be borne equally by
both Parties but can be made part of the claim for compensation by
each Party.

ORDER

On this basis, the Arbitral Tribunal makes the following order:
1.

The Parties shall confer and make their best efforts to agree on the
opening of an escrow account at an internationally recognized financial
institution incorporated outside of Ecuador, the United States of America
and Bermuda;
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2.

Burlington Oriente shall pay into the escrow account all future and past
payments allegedly due under Law 42 and Decree 662, including all
payments made by the Claimants into their segregated account;

3.

The funds in the escrow account shall only be released in accordance with
a final award or a settlement agreement duly entered into by the Parties or
with other specific instructions from this Tribunal;

4.

The costs of the escrow account shall be borne equally by both Parties
and can be made part of the claim for compensation by each Party;

5.

The interest accrued on the escrow account shall be credited to such
account and released in accordance with a final award, or a settlement
agreement, or other instructions from this Tribunal;

6.

If the Parties cannot agree on the opening of an escrow account within 60
days from notification of this Order, they shall report to the Arbitral Tribunal
setting forth the status of their negotiations and the content of and reasons
for their disagreements, after which the Arbitral Tribunal will rule on the
outstanding issues;

7.

The Respondents shall discontinue the proceedings pending against the
Claimant under the coactiva process and shall not initiate new coactiva
actions;

8.

The Parties shall refrain from any conduct that may lead to an aggravation
of the dispute until the Award or the reconsideration of this order. In
particular, Burlington Oriente shall refrain from making good on its threat
to abandon the project and Ecuador shall refrain from any action that may
induce Burlington Oriente to do so;

9.

The Order issued by this Tribunal on 6 March 2009 is terminated;

10. Costs are reserved for a later decision or award.
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[signed]
Professor Gabrielle Kaufmann-Kohler
President of the Tribunal

[signed]
Professor Francisco Orrego Vicuña
Arbitrator

[signed]
Professor Brigitte Stern
Arbitrator
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ORDER
President Owada ; Vice‑President Tomka ; Judges Koroma,
Present : 
Al‑Khasawneh, Simma, Abraham, Keith, Sepúlveda‑Amor,
Bennouna, Skotnikov, Cançado Trindade, Yusuf, Green
wood, Xue, Donoghue ; Judges ad hoc Guillaume, Dugard ;
Registrar Couvreur.
The International Court of Justice,
Composed as above,
After deliberation,
Having regard to Articles 41 and 48 of the Statute of the Court and
Articles 73, 74 and 75 of the Rules of Court,
Makes the following Order :
1. Whereas by an Application filed in the Registry of the Court on
18 November 2010, the Republic of Costa Rica (hereinafter “Costa
Rica”) instituted proceedings against the Republic of Nicaragua (herein4
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after “Nicaragua”) on the basis of an alleged “incursion into, occupation
of and use by Nicaragua’s army of Costa Rican territory” as well as
alleged breaches of Nicaragua’s obligations towards Costa Rica under :
“(a) the Charter of the United Nations and the Charter of the Organization of American States ;
(b) the Treaty of Territorial Limits between Costa Rica and
Nicaragua of 15 April 1858 . . ., in particular Articles I, II, V
and IX ;
(c)	the arbitral award issued by the President of the United States of
America, Grover Cleveland, on 22 March 1888 . . . ;
(d) the first and second arbitral awards rendered by Edward Porter
Alexander dated respectively 30 September 1897 and 20 December 1897 . . . ;
(e) the 1971 Convention on Wetlands of International Importance
especially as Waterfowl Habitat . . . ;
(f) the Judgment of the Court of 13 July 2009 in the case concerning
the Dispute regarding Navigational and Related Rights (Costa
Rica v. Nicaragua) ; and
(g) other applicable rules and principles of international law” ;
2. Whereas Costa Rica states in its Application that
“[b]y sending contingents of its armed forces to Costa Rican territory
and establishing military camps therein, Nicaragua is not only acting
in outright breach of the established boundary regime between the
two States, but also of the core founding principles of the United
Nations, namely the principles of territorial integrity and the prohibition of the threat or use of force against any State in accordance
with Article 2, paragraph 4, of the Charter ; also endorsed as between
the parties in Articles 1, 19 and 29 of the Charter of the Organization
of American States” ;
3. Whereas Costa Rica contends in the said Application that
“Nicaragua has, in two separate incidents, occupied the territory of
Costa Rica in connection with the construction of a canal across
Costa Rican territory from the San Juan River to Laguna los Portillos
(also known as Harbor Head Lagoon), and certain related works of
dredging on the San Juan River” ;
whereas it states that during the first incursion, which occurred on or
about 18 October 2010, Nicaragua was reported “felling trees and depositing sediment from the dredging works on Costa Rican territory” ;
whereas it adds that, “[a]fter a brief withdrawal, on or about 1 Novem5
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ber 2010 a second contingent of Nicaraguan troops entered Costa Rican
territory and established a camp” ;
4. Whereas Costa Rica maintains that “[t]his second incursion has
resulted in the continuing occupation by armed Nicaraguan military
forces of an initial area of around 3 square kilometres of Costa Rican territory, located at the north-east Caribbean tip of Costa Rica”, but that
“evidence shows that Nicaraguan military forces have also ventured further inside Costa Rican territory, to the south of that area” ; whereas it
contends that Nicaragua has “also seriously damaged that part of Costa
Rican territory under its occupation” ;
5. Whereas Costa Rica also asserts in the said Application that “[t]he
ongoing and planned dredging and the construction of the canal will seriously affect the flow of water to the Colorado River of Costa Rica, and
will cause further damage to Costa Rican territory, including the wetlands and national wildlife protected areas located in the region” ;
6. Whereas, relying on statements made by the Nicaraguan head of the
dredging operations and the President of Nicaragua, Costa Rica asserts
that Nicaragua is seeking to divert the flow of the San Juan River to what
that State erroneously describes as its “historic channel” by cutting a
canal which would join the seaward course of the river to the Laguna los
Portillos ; whereas, in so doing, Nicaragua would cause harm to an area
of territory which Costa Rica maintains, for the reasons set out at length
in its Application, falls under its sovereignty ;
7. Whereas Costa Rica contends in particular that the border line,
which it claims Nicaragua is violating by its military and dredging operations, has for the last 113 years “consistently been respected and depicted,
in all official maps of both countries, as constituting the international
boundary line between Costa Rica and Nicaragua” ;
8. Whereas in its Application, as a basis for the jurisdiction of the
Court, Costa Rica refers to Article XXXI of the American Treaty on
Pacific Settlement signed at Bogotá on 30 April 1948 (hereinafter the
“Pact of Bogotá”) and to the declarations made under Article 36,
paragraph 2, of the Statute of the Court, by Costa Rica on 20 February 1973 and by Nicaragua on 24 September 1929 (as amended on
23 October 2001) ;
9. Whereas, at the end of its Application, Costa Rica presents the following submissions :
“For these reasons, and reserving the right to supplement, amplify
or amend the present Application, Costa Rica requests the Court
to adjudge and declare that Nicaragua is in breach of its international obligations as referred to in paragraph 1 of this Application as regards the incursion into and occupation of Costa Rican
6
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territory, the serious damage inflicted to its protected rainforests
and wetlands, and the damage intended to the Colorado River,
wetlands and protected ecosystems, as well as the dredging and canalization activities being carried out by Nicaragua on the San Juan
River.
In particular the Court is requested to adjudge and declare that, by
its conduct, Nicaragua has breached :
(a) the territory of the Republic of Costa Rica, as agreed and delimited by the 1858 Treaty of Limits, the Cleveland Award and the
first and second Alexander Awards ;
(b) the fundamental principles of territorial integrity and the prohibition of use of force under the Charter of the United Nations
and the Charter of the Organization of American States ;
(c) the obligation imposed upon Nicaragua by Article IX of the
1858 Treaty of Limits not to use the San Juan River to carry out
hostile acts ;
(d) the obligation not to damage Costa Rican territory ;
(e) the obligation not to artificially channel the San Juan River away
from its natural watercourse without the consent of Costa Rica ;
(f) the obligation not to prohibit the navigation on the San Juan
River by Costa Rican nationals ;
(g) the obligation not to dredge the San Juan River if this causes
damage to Costa Rican territory (including the Colorado River),
in accordance with the 1888 Cleveland Award ;
(h) the obligations under the Ramsar Convention on Wetlands ;
(i) the obligation not to aggravate and extend the dispute by adopting measures against Costa Rica, including the expansion of the
invaded and occupied Costa Rican territory or by adopting any
further measure or carrying out any further actions that would
infringe Costa Rica’s territorial integrity under international
law” ;

10. Whereas Costa Rica also requests the Court to “determine the reparation which must be made by Nicaragua, in particular in relation to
any measures of the kind referred to . . . above” (para. 9) ;
11. Whereas on 18 November 2010, having filed its Application, Costa
Rica also submitted a Request for the indication of provisional measures,
pursuant to Article 41 of the Statute of the Court and Articles 73 to 75 of
the Rules of Court ;
12. Whereas, in its Request for the indication of provisional measures,
Costa Rica refers to the same bases of jurisdiction of the Court relied on
in its Application (see paragraph 8 above) and to the facts set out therein ;
7
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13. Whereas, in support of the said Request, Costa Rica states that
“Nicaragua is currently destroying an area of primary rainforests and
fragile wetlands on Costa Rican territory (listed as such under the
Ramsar Convention’s List of Wetlands of International Importance)
for the purpose of facilitating the construction of a canal through
Costa Rican territory, intended to deviate the waters of the San Juan
River from its natural historical course into Laguna los Portillos (the
Harbor Head Lagoon)” ;
whereas it observes that “Nicaraguan officials have indicated that the
intention of Nicaragua is to deviate some 1,700 cubic metres per second
. . . of the water that currently is carried by the Costa Rican Colorado
River” ;
14. Whereas Costa Rica contends that it has regularly protested to
Nicaragua and called on it not to dredge the San Juan River “until it can
be established that the dredging operation will not damage the Colorado
River or other Costa Rican territory”, but that Nicaragua has nevertheless continued with its dredging activities on the San Juan River and that
it “even announced on 8 November 2010 that it would deploy two additional dredges to the San Juan River”, one of which is reportedly still
under construction ;
15. Whereas Costa Rica asserts that Nicaragua’s statements demonstrate “the likelihood of damage to Costa Rica’s Colorado River, and to
Costa Rica’s lagoons, rivers, herbaceous swamps and woodlands”, the
dredging operation posing more specifically “a threat to wildlife refuges
in Laguna Maquenque, Barra del Colorado, Corredor Fronterizo and the
Tortuguero National Park” ;
16. Whereas Costa Rica refers to the adoption on 12 November 2010
of a resolution of the Permanent Council of the Organization of American States (CP/RES.978 (1777/10)), welcoming and endorsing the recommendations made by the Secretary‑General of that Organization in his
report of 9 November 2010 (CP/doc.4521/10) ; and whereas it states that
the Permanent Council called on the Parties to comply with those recommendations, in particular that requesting “the avoidance of the presence
of military or security forces in the area where their existence might rouse
tension” ;
17. Whereas Costa Rica asserts that Nicaragua’s “immediate response
to the Resolution of the Permanent Council of the OAS was to state [its]
intention not to comply with [it]” and that Nicaragua has “consistently
refused all requests to remove its armed forces from the Costa Rican territory in Isla Portillos” ;
18. Whereas Costa Rica affirms that its rights to sovereignty and territorial integrity form the subject of its Request for the indication of provisional measures submitted to the Court ; whereas it maintains that
Nicaragua’s obligation “not to dredge the San Juan if this affects or dam8
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ages Costa Rica’s lands, its environmentally protected areas and the
integrity and flow of the Colorado River” corresponds to these rights ;
19. Whereas, at the end of its Request for the indication of provisional
measures, Costa Rica asks the Court
“as a matter of urgency to order the following provisional measures
so as to rectify the presently ongoing breach of Costa Rica’s territorial
integrity and to prevent further irreparable harm to Costa Rica’s territory, pending its determination of this case on the merits :
(1) the immediate and unconditional withdrawal of all Nicaraguan
troops from the unlawfully invaded and occupied Costa Rican
territories ;
(2) the immediate cessation of the construction of a canal across
Costa Rican territory ;
(3) the immediate cessation of the felling of trees, removal of vegetation and soil from Costa Rican territory, including its wetlands
and forests ;
(4) the immediate cessation of the dumping of sediment in Costa
Rican territory ;
(5) the suspension of Nicaragua’s ongoing dredging programme,
aimed at the occupation, flooding and damage of Costa Rican
territory, as well as at the serious damage to and impairment of
the navigation of the Colorado River, giving full effect to the
Cleveland Award and pending the determination of the merits of
this dispute ;
(6) that Nicaragua shall refrain from any other action which might
prejudice the rights of Costa Rica, or which may aggravate or
extend the dispute before the Court” ;
20. Whereas on 18 November 2010, the date on which the Application
and the Request for the indication of provisional measures were filed in
the Registry, the Registrar informed the Nicaraguan Government of the
filing of these documents and transmitted certified copies of them to it
forthwith, in accordance with Article 40, paragraph 2, of the Statute of
the Court and Article 38, paragraph 4, and Article 73, paragraph 2, of the
Rules of Court ; and whereas the Registrar also notified the Secretary‑
General of the United Nations of this filing ;
21. Whereas on 19 November 2010 the Registrar informed the Parties
that the Court, in accordance with Article 74, paragraph 3, of the Rules
of Court, had fixed 11, 12 and 13 January 2011 as the dates for the oral
proceedings on the Request for the indication of provisional measures ;
22. Whereas, pending the notification provided for by Article 40, paragraph 3, of the Statute and Article 42 of the Rules of Court by transmission of the printed bilingual text of the Application to the Members of the
9
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United Nations, the Registrar informed those States of the filing of the
Application and its subject, and of the filing of the Request for the indication of provisional measures ;
23. Whereas, on the instructions of the Court and in accordance with
Article 43 of the Rules of Court, the Registrar addressed to all the States
parties to the Pact of Bogotá the notification provided for in Article 63,
paragraph 1, of the Statute ; and whereas the Registrar also addressed to
the Secretary‑General of the Organization of American States the notification provided for in Article 34, paragraph 3, of the Statute ;
24. Whereas, since the Court includes upon the Bench no judge of the
nationality of the Parties, each of them proceeded, in exercise of the right
conferred by Article 31, paragraph 3, of the Statute, to choose a judge
ad hoc in the case ; whereas, for this purpose, Costa Rica chose
Mr. John Dugard, and Nicaragua chose Mr. Gilbert Guillaume ;
25. Whereas on 4 January 2011 Costa Rica transmitted to the Court
certain documents relating to the Request for the indication of provisional
measures, to which it intended to refer during the oral proceedings ; whereas
these documents were communicated forthwith to the other Party ;
26. Whereas, on the same day and to the same end, Nicaragua in turn
transmitted certain documents to the Court, which were communicated
forthwith to the other Party ; whereas on the same occasion Nicaragua
filed in the Registry electronic copies of documents, including video mat
erial which it intended to present to the Court during the oral proceedings ;
whereas Costa Rica informed the Registrar that it had no objection to
such a presentation ; and whereas the Court authorized the presentation
of the video material at the hearings ;
27. Whereas, on 4 January 2011, Nicaragua also asked the Court, in
the exercise of its power under Article 62, paragraph 1, of the Rules of
Court, to call upon Costa Rica to produce, before the opening of the oral
proceedings, studies it had carried out with regard to the impact of the
dredging of the San Juan River on the flow of the Colorado River ;
whereas, following this request, Costa Rica produced such a study on its
own initiative on 6 January 2011 ;
28. Whereas on 10 January 2011 Costa Rica also transmitted to the
Court electronic versions of a Nicaraguan atlas from which it intended to
produce certain maps during the oral proceedings ; whereas this document was communicated forthwith to Nicaragua ;
29. Whereas at the public hearings held on 11, 12 and 13 January 2011,
in accordance with Article 74, paragraph 3, of the Rules of Court, oral
observations on the Request for the indication of provisional measures
were presented the following representatives of the Parties :
On behalf of Costa Rica : H.E. Mr. Edgar Ugalde Álvarez, Agent,
Mr. Arnoldo Brenes,
Mr. Sergio Ugalde, Co‑Agent,
Mr. Marcelo Kohen,
Mr. James Crawford ;
10

13 	

certain activities (order 8 III 11)

On behalf of Nicaragua : H.E. Mr. Carlos José Argüello Gómez, Agent,
Mr. Stephen C. McCaffrey,
Mr. Paul S. Reichler,
Mr. Alain Pellet ;
and whereas, during the hearings, questions were put by certain Members
of the Court to Nicaragua, to which replies were given in writing by the
latter ; whereas, in accordance with Article 72 of the Rules of Court,
Costa Rica then commented upon Nicaragua’s written replies ;

*

*

*

30. Whereas, in its first round of oral observations, Costa Rica reiterated the arguments developed in its Application and its Request for the
indication of provisional measures, and argued that the conditions necessary for the Court to indicate the requested measures had been fulfilled ;
31. Whereas Costa Rica reaffirmed that, without its consent, Nicaragua has constructed an artificial canal across an area of Costa Rican territory unlawfully occupied by Nicaraguan armed forces ; whereas, to this
end, Nicaragua is said to have illegally deforested areas of internationally
protected primary forests ; and whereas, according to Costa Rica, Nicaragua’s actions have caused serious damage to a fragile ecosystem and are
aimed at establishing a fait accompli, modifying unilaterally the boundary between the two Parties, by attempting to deviate the course of the
San Juan River, in spite of the Respondent’s “constant, unambiguous
[and] incontestable” recognition of the Applicant’s sovereignty over Isla
Portillos, which the said canal would henceforth intersect ;
32. Whereas Costa Rica declared that it is not opposed to Nicaragua
carrying out works to clean the San Juan River, provided that these
works do not affect Costa Rica’s territory, including the Colorado River,
or its navigation rights on the San Juan River, or its rights in the Bay of
San Juan del Norte ; whereas Costa Rica asserted that the dredging works
carried out by Nicaragua on the San Juan River did not comply with
these conditions, firstly because Nicaragua has deposited large amounts
of sediment from the river in the Costa Rican territory it is occupying and
has proceeded to deforest certain areas ; secondly, because these works,
and those relating to the cutting of the disputed canal, have as a consequence the significant deviation of the waters of the Colorado River,
which is situated entirely in Costa Rican territory ; and, thirdly, because
these dredging works will spoil portions of Costa Rica’s northern coast
on the Caribbean Sea ;
33. Whereas Costa Rica asserted that the part of its territory affected
by Nicaragua’s activities is protected under the Convention on Wetlands
11
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of International Importance especially as Waterfowl Habitat, done at
Ramsar on 2 February 1971 (United Nations Treaty Series (UNTS),
Vol. 996, No. I‑14583, p. 245, hereinafter the “Ramsar Convention”), and
that on 17 December 2010, further to a mission, a report by the Ramsar
Secretariat (hereinafter the “Ramsar Report”) stated that the work undertaken by Nicaragua had inflicted serious damage on the protected wetlands ; whereas Costa Rica also referred to a report of 4 January 2011
drawn up by the Operational Satellite Applications Programme of the
United Nations Institute for Training and Research (hereinafter the
“UNITAR/UNOSAT report”) relating to the geomorphological and
environmental changes likely to be caused by Nicaragua’s activities in the
border region ;
34. Whereas, according to Costa Rica, the Court is not seised of a
boundary dispute arising from a divergence of interpretation, between the
Parties, of a treaty or an arbitral award, because, until the unexpected
emergence of the present dispute, Nicaragua had always recognized Isla
Portillos as falling in its entirety under Costa Rican sovereignty ; whereas,
to this end, Costa Rica recalled the history and substance of the territorial demarcation between the Parties through the 1858 Treaty of Limits,
the 1888 Cleveland Award, the 1896 Pacheco‑Matus Convention and the
five arbitral awards of General Alexander ; whereas, in support of its
assertions, it produced a number of maps, including some drawn up at
the time of the above‑mentioned awards and, more recently, by Nicaragua itself or by third States ; and whereas Costa Rica maintained that
Nicaragua is attempting, in a new and artificial way, to portray these
proceedings as a territorial dispute, even though it is indisputably established that, from the point on the coast originally identified as Punta Castilla, the boundary runs all around the Harbor Head Lagoon and along
the sea coast of Isla Portillos before joining the mouth of the San Juan
River, in such a way that the canal cut by Nicaragua across Isla Portillos
is on Costa Rican territory ;
35. Whereas Costa Rica also asserted that its title to territory was confirmed by effectivités, namely the exercise of elements of governmental
authority in the disputed territory, including the deeds of possession
inscribed in the Costa Rican cadastre ;
*
36. Whereas, in its first round of oral observations, Nicaragua stated
that the activities it is accused of by Costa Rica took place on Nicaraguan
territory and that they did not cause, nor do they risk causing, irreparable
harm to the other Party ;
37. Whereas, referring to the first Alexander Award dated 30 September 1897 (United Nations, Reports of International Arbitral Awards (RIAA),
Vol. XXVIII, pp. 215‑222), Nicaragua maintained that, from the point
12
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on the coast originally identified as Punta Castilla, the boundary follows
the eastern edge of the Harbor Head Lagoon before joining the San Juan
River by the first natural channel in a south‑westerly and then a southerly
direction ; that this boundary line in the area in dispute derives from the
very terms of the Alexander Award and is more rational than the line
claimed by Costa Rica, since it links, by the said channel, the bed of the
San Juan River to the Harbor Head Lagoon, over which Nicaragua is
indisputably sovereign ; and that the exercise in various forms and over
several years of sovereign prerogatives in the region in question by the
Nicaraguan public authorities is confirmation of Nicaragua’s title to
territory ;
38. Whereas Nicaragua asserted that since the said natural channel had
become obstructed over the years, it had undertaken to make it once more
navigable for small vessels ; whereas the works condemned by Costa Rica
were not therefore aimed at the cutting of an artificial canal ; and whereas
the cleaning and clearing of the channel had been carried out manually in
Nicaraguan territory, the right bank of the said channel constituting the
boundary between the two Parties ;
39. Whereas Nicaragua also asserted that the number of trees felled
was limited and that it has undertaken to replant the affected areas, all
located on the left bank of the said channel, with ten trees for every one
felled ; whereas it stated that the works to clean the channel are over and
finished ;
40. Whereas Nicaragua indicated that the dredging operations on the
San Juan River were made necessary by the progressive sedimentation of
its bed and that it has not only a sovereign right to dredge the river, but
also an international obligation to do so ; whereas it stated that these
operations, aimed at improving the navigability of the river, had only
been authorized after an environmental impact assessment had been duly
completed ; whereas it added that, as in the case of the cleaning and clearing of the channel, any debris from the dredging of the river had been set
on Nicaragua’s side of the border, at various clearly identified sites ;
41. Whereas Nicaragua contended that Costa Rica did not suffer, nor
was it likely to suffer, any harm on account of these disputed activities ;
whereas it contested the scientific value of the Ramsar Report on the
grounds that it was drawn up on the basis of information supplied solely by
Costa Rica ; whereas, according to Nicaragua, the impact of the dredging
works on the San Juan River on the flow of the Colorado River is and will
remain negligible, as recognized by a Costa Rican study ; and whereas Nicaragua referred to a report by Dutch experts confirming the validity of the
environmental impact assessment carried out by the Nicaraguan administration and the non‑injurious character of the dredging works undertaken ;
42. Whereas Nicaragua disputed that elements of its armed forces had
occupied an area of Costa Rican territory ; whereas it stated that it had
assigned some of its troops to the protection of staff engaged in the cleaning of the channel and the dredging of the river, but clarified that these
13
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troops had remained in Nicaraguan territory and that they were no longer
present in the border region where those activities took place ;
*
43. Whereas, in its second round of oral observations, Costa Rica
repudiated the existence of a natural channel joining the San Juan River
to the Harbor Head Lagoon and maintained that the narrow waterway in
question had been artificially constructed by Nicaragua in Costa Rican
territory ; whereas, according to Costa Rica, Nicaragua’s territorial claim
to the area in dispute is not “plausible” and derives from a dangerous
challenge to the principle of the stability of borders ; whereas Costa Rica
contended that the effectivités invoked by Nicaragua are supported only
by affidavits gathered from Nicaraguan State officials after the introduction of the present proceedings ;
44. Whereas Costa Rica indicated that, in spite of its requests, it had
not received, before the present proceedings, a copy of the environmental
impact assessment conducted by Nicaragua ; whereas it observed that this
study concerned only the dredging operation on the San Juan River and
not the activities relating to the canal cut by Nicaragua and considered by
the latter to be a natural channel (hereinafter the “caño”, the Spanish
designation adopted by both Parties as from the second round of oral
argument) ; and whereas Costa Rica called into question the probative
value of the report of the Dutch experts submitted by Nicaragua and
maintained that it has suffered environmental harm which has the potential to be aggravated, thereby rendering necessary the indication of provisional measures by the Court ;
45. Whereas, at the end of its second round of oral observations, Costa
Rica presented the following submissions :
“Costa Rica requests the Court to order the following provisional
measures :
A. Pending the determination of this case on the merits, Nicaragua
shall not, in the area comprising the entirety of Isla Portillos, that
is to say, across the right bank of the San Juan River and between
the banks of the Laguna los Portillos (also known as Harbor
Head Lagoon) and the Taura River (‘the relevant area’) :
(1) station any of its troops or other personnel ;
(2) engage in the construction or enlargement of a canal ;
(3) fell trees or remove vegetation or soil ;
(4) dump sediment.
B. Pending the determination of this case on the merits, Nicaragua
shall suspend its ongoing dredging programme in the River San
Juan adjacent to the relevant area.
14
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C. Pending the determination of this case on the merits, Nicaragua
shall refrain from any other action which might prejudice the
rights of Costa Rica, or which may aggravate or extend the dispute before the Court” ;
*
46. Whereas, in its second round of oral observations, Nicaragua contended that, contrary to Costa Rica’s affirmations, the caño existed before
it was the subject of the clean‑up operation ; that this fact was evidenced
by various maps, satellite photographs, the environmental impact assessment conducted by Nicaragua and affidavits, all of which pre‑date the
disputed works ; and that the boundary between the Parties in the contested area does indeed follow this caño, in view of the specific hydrological characteristics of the region ;
47. Whereas Nicaragua reaffirmed that it has the right to dredge the
San Juan River without having to obtain Costa Rica’s permission to do
so ; whereas it confirmed that this limited operation, like that relating to
the cleaning and clearing of the caño, had not caused any damage to
Costa Rica and did not risk causing any, since, according to Nicaragua,
there is no evidence to substantiate the Applicant’s claims ; and whereas it
concluded that there was nothing to justify the indication by the Court of
the provisional measures sought by Costa Rica ;
48. Whereas, at the end of its second round of oral observations, Nicaragua presented the following submissions :
“In accordance with Article 60 of the Rules of Court and having
regard to the Request for the indication of provisional measures of
the Republic of Costa Rica and its oral pleadings, the Republic of
Nicaragua respectfully submits that,
For the reasons explained during these hearings and any other reasons the Court might deem appropriate, the Republic of Nicaragua
asks the Court to dismiss the Request for provisional measures filed
by the Republic of Costa Rica” ;
*

*

*

Prima Facie Jurisdiction
49. Whereas, the Court may indicate provisional measures only if the
provisions relied on by the Applicant appear, prima facie, to afford a
basis on which its jurisdiction could be founded ; whereas the Court need
not satisfy itself in a definitive manner that it has jurisdiction as regards
15
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the merits of the case (see, for example, Questions relating to the Obliga‑
tion to Prosecute or Extradite (Belgium v. Senegal), Provisional Measures,
Order of 28 May 2009, I.C.J. Reports 2009, p. 147, para. 40) ;
* *
50. Whereas Costa Rica is seeking to found the jurisdiction of the
Court on Article XXXI of the Pact of Bogotá and on the declarations
made by the two States pursuant to Article 36, paragraph 2, of the Statute ;
whereas it also refers to a communication sent by the Nicaraguan M
 inister
for Foreign Affairs to his Costa Rican counterpart dated 30 November 2010, in which the Court is presented as “the judicial organ of the
United Nations competent to discern over” the questions raised by the
present dispute ;
51. Whereas Nicaragua, in the present proceedings, did not contest the
jurisdiction of the Court to entertain the dispute ;
52. Whereas, in view of the foregoing, the Court considers that the
instruments invoked by Costa Rica appear, prima facie, to afford a basis on
which the Court might have jurisdiction to rule on the merits, enabling it
to indicate provisional measures if it considers that the circumstances so
require ; whereas, at this stage of the proceedings, the Court is not obliged
to determine with greater precision which instrument or instruments
invoked by Costa Rica afford a basis for its jurisdiction to entertain the
various claims submitted to it (see ibid., p. 151, para. 54) ;

*

*

*

Plausible Character of the Rights Whose Protection
Is Being Sought and Link between These Rights
and the Measures Requested
53. Whereas the power of the Court to indicate provisional measures
under Article 41 of the Statute has as its object the preservation of the
respective rights of the parties pending its decision ; whereas it follows
that the Court must be concerned to preserve by such measures the rights
which may subsequently be adjudged by the Court to belong to either
party ; whereas, therefore, the Court may exercise this power only if it is
satisfied that the rights asserted by a party are at least plausible (ibid.,
p. 151, paras. 56‑57) ;
54. Whereas, moreover, a link must exist between the rights which form
the subject of the proceedings before the Court on the merits of the case
and the provisional measures being sought (see, for example, ibid., p. 151,
para. 56) ;
16
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Plausible Character of the Rights Whose
Protection Is Being Sought

55. Whereas the rights claimed by Costa Rica and forming the subject of
the case on the merits are, on the one hand, its right to assert sovereignty
over the entirety of Isla Portillos and over the Colorado River and, on the
other hand, its right to protect the environment in those areas over which
it is sovereign ; whereas, however, Nicaragua contends that it holds the
title to sovereignty over the northern part of Isla Portillos, that is to say,
the area of wetland of some 3 square kilometres between the right bank
of the disputed caño, the right bank of the San Juan River up to its mouth
at the Caribbean Sea and the Harbor Head Lagoon (hereinafter the
“disputed territory”), and whereas Nicaragua argues that its dredging of
the San Juan River, over which it has sovereignty, has only a negligible
impact on the flow of the Colorado River, over which Costa Rica has
sovereignty ;
56. Whereas, therefore, apart from any question linked to the dredging
of the San Juan River and the flow of the Colorado River, the rights at
issue in these proceedings derive from the sovereignty claimed by the Parties over the same territory (cf. Land and Maritime Boundary between
Cameroon and Nigeria (Cameroon v. Nigeria), Provisional Measures,
Order of 15 March 1996, I.C.J. Reports 1996 (I), p. 22, para. 39) ; and
whereas the part of Isla Portillos in which the activities complained of by
Costa Rica took place is ex hypothesi an area which, at the present stage
of the proceedings, is to be considered by the Court as in dispute (cf.
Aegean Sea Continental Shelf (Greece v. Turkey), Interim Protection,
Order of 11 September 1976, I.C.J. Reports 1976, p. 10, para. 28) ;
57. Whereas, at this stage of the proceedings, the Court cannot settle
the Parties’ claims to sovereignty over the disputed territory and is not
called upon to determine once and for all whether the rights which Costa
Rica wishes to see respected exist, or whether those which Nicaragua considers itself to possess exist ; whereas, for the purposes of considering the
Request for the indication of provisional measures, the Court needs only
to decide whether the rights claimed by the Applicant on the merits, and
for which it is seeking protection, are plausible ;
58. Whereas it appears to the Court, after a careful examination of the
evidence and arguments presented by the Parties, that the title to sovereignty claimed by Costa Rica over the entirety of Isla Portillos is plausible ; whereas the Court is not called upon to rule on the plausibility of the
title to sovereignty over the disputed territory advanced by Nicaragua ;
whereas the provisional measures it may indicate would not prejudge any
title ; and whereas the Parties’ conflicting claims cannot hinder the exercise of the Court’s power under its Statute to indicate such measures ;
59. Whereas paragraph 6 of the third clause of the Cleveland Award of
22 March 1888 reads as follows :
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“The Republic of Costa Rica cannot prevent the Republic of Nica
ragua from executing at her own expense and within her own territory
such works of improvement, provided such works of improvement do
not result in the occupation or flooding or damage of Costa Rica
territory, or in the destruction or serious impairment of the navigation
of the said River or any of its branches at any point where Costa Rica
is entitled to navigate the same. The Republic of Costa Rica has the
right to demand indemnification for any places belonging to her on
the right bank of the River San Juan which may be occupied without
her consent, and for any lands on the same bank which may be
flooded or damaged in any other way in consequence of works of
improvement.” (RIAA, Vol. XXVIII, p. 210.) ;
whereas Costa Rica contends that it has the right to request the suspension of the dredging operations on the San Juan River if they threaten
seriously to impair navigation on the Colorado River or to damage Costa
Rican territory ; whereas, relying on the second sentence of paragraph 6
of the third clause of that Award, quoted above, Nicaragua argues that,
if any damage results from the works to maintain and improve the San
Juan River, Costa Rica can only seek indemnification, and therefore that
Costa Rica, in the event of risk of harm, cannot obtain by means of provisional measures a remedy which the Award would exclude on the merits ; whereas Costa Rica responds that indemnification is not the only
remedy available to it ; whereas at this stage of the proceedings, the Court
finds that the rights claimed by Costa Rica are plausible ;

Link between the Rights Whose Protection Is Being Sought
and the Measures Requested
60. Whereas the first provisional measure requested by Costa Rica is
aimed at ensuring that Nicaragua will refrain from any activity “in the
area comprising the entirety of Isla Portillos” ; whereas the continuation
or resumption of the disputed activities by Nicaragua on Isla Portillos
would be likely to affect the rights of sovereignty which might be adjudged
on the merits to belong to Costa Rica ; whereas, therefore, a link exists
between these rights and the provisional measure being sought ;
61. Whereas the second provisional measure requested by Costa Rica
concerns the suspension of Nicaragua’s “dredging programme in the
River San Juan adjacent to the relevant area” ; whereas there is a risk that
the rights which might be adjudged on the merits to belong to Costa Rica
would be affected if it were established that the continuation of the Nicaraguan dredging operations on the San Juan River threatened seriously to
impair navigation on the Colorado River (see paragraph 59 above) or to
cause damage to Costa Rica’s territory ; whereas, therefore, there exists a
link between these rights and the provisional measure being sought ;
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62. Whereas the final provisional measure sought by Costa Rica is
aimed at ensuring that Nicaragua refrains “from any other action which
might prejudice the rights of Costa Rica, or which may aggravate or
extend the dispute before the Court” pending the “determination of this
case on the merits” ; whereas on a number of occasions the Court has
already indicated provisional measures ordering one or other of the parties, or even both, to refrain from any action which would aggravate or
extend the dispute or make it more difficult to resolve (see, for example,
United States Diplomatic and Consular Staff in Tehran (United States
of America v. Iran), Provisional Measures, Order of 15 December 1979,
I.C.J. Reports 1979, p. 21, para. 47, point B ; Application of the Convention
on the Prevention and Punishment of the Crime of Genocide (Bosnia and
Herzegovina v. Yugoslavia (Serbia and Montenegro)), Provisional Mea‑
sures, Order of 8 April 1993, I.C.J. Reports 1993, p. 24, para. 52, point B ;
Land and Maritime Boundary between Cameroon and Nigeria (Cameroon
v. Nigeria), Provisional Measures, Order of 15 March 1996, I.C.J. Reports
1996 (I), p. 24, para. 49, point 1) ; Armed Activities on the Territory of the
Congo (Democratic Republic of the Congo v. Uganda), Provisional Mea‑
sures, Order of 1 July 2000, I.C.J. Reports 2000, p. 129, para. 47, point (1)) ;
whereas “in those cases provisional measures other than measures directing the parties not to take actions to aggravate or extend the dispute or to
render more difficult its settlement were also indicated” (Pulp Mills on the
River Uruguay (Argentina v. Uruguay), Provisional Measures, Order of
23 January 2007, I.C.J. Reports 2007 (I), p. 16, para. 49) ; whereas the
final provisional measure sought by Costa Rica, being very broadly
worded, is linked to the rights which form the subject of the case before
the Court on the merits, in so far as it is a measure complementing more
specific measures protecting those same rights ;

*

*

*

Risk of Irreparable Prejudice and Urgency
63. Whereas the Court, pursuant to Article 41 of its Statute, has the
power to indicate provisional measures when irreparable prejudice could
be caused to rights which are the subject of the judicial proceedings (see,
for example, Application of the Convention on the Prevention and Punish‑
ment of the Crime of Genocide (Bosnia and Herzegovina v. Yugoslavia
(Serbia and Montenegro)), Provisional Measures, Order of 8 April 1993,
I.C.J. Reports 1993, p. 19, para. 34) ;
64. Whereas the power of the Court to indicate provisional measures
will be exercised only if there is urgency, in the sense that there is a real
and imminent risk that irreparable prejudice may be caused to the rights
in dispute before the Court has given its final decision (see, for example,
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Questions relating to the Obligation to Prosecute or Extradite (Belgium v.
Senegal), Provisional Measures, Order of 28 May 2009, I.C.J. Reports 2009,
pp. 152-153, para. 62) ; and whereas the Court must therefore consider
whether such a risk exists in these proceedings ;
*

*

65. Whereas, in its Request for the indication of provisional measures,
Costa Rica states that “Nicaraguan armed forces continue to be present
on Isla Portillos in breach of Costa Rica’s sovereign rights” and that
Nicaragua “is continuing to damage the territory of Costa Rica, posing a
serious threat to its internationally protected wetlands and forests” ;
whereas it contends, moreover, that
“Nicaragua[, which] is attempting to unilaterally adjust, to its own
benefit, a River the right bank of which forms a valid, lawful and
agreed border . . . cannot be permitted to continue to deviate the San
Juan River through Costa Rica’s territory in this manner, so as to
impose on Costa Rica and the Court a fait accompli” ;
66. Whereas, during the course of the oral proceedings, Costa Rica
stated that it wished the status quo ante to be restored, pending the Court’s
judgment on the merits, and indicated that the following rights, which it
considers itself to possess, are under threat of irreparable prejudice as a
result of Nicaragua’s activities :
“1. the right to sovereignty and territorial integrity ;
2. the right not to have its territory occupied ;
3. the right not to have its trees chopped down by a foreign force ;
4. the right not to have its territory used for depositing dredging
sediment or as the site for the unauthorized digging of a canal ;
and
5. the several rights corresponding to Nicaragua’s obligation not to
dredge the San Juan if this affects or damages Costa Rica’s land,
environment or the integrity and flow of the Colorado River” ;
67. Whereas Costa Rica maintained that it “does not, at the present
stage, need to establish that its rights have actually been harmed irremediably” nor to “prove actual harm”, and that it is sufficient to establish
“that there is a risk of irreparable prejudice [being caused] to the rights in
dispute, and that the risk of such harm is sufficiently serious and imminent that provisional measures are required to protect the rights” ;
68. Whereas Costa Rica asserted that the works undertaken by Nicaragua at the site of the caño, in particular the felling of trees, the clearing
of vegetation, the removal of soil and the diversion of the waters of the
San Juan River, not only entail a violation of Costa Rica’s territorial
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integrity, but will have the effect of causing flooding and damage to Costa
Rican territory, as well as geomorphological changes ; whereas, according
to Costa Rica, the dredging of the San Juan River carried out by Nicaragua will result in similar effects, as well as significantly reducing the flow
of the Colorado River ; and whereas it contended that the harm caused
will not merely be irreparable as such, but that it is Nicaragua’s intention
for it to be irreparable, because it is not doing this for temporary
purposes ;
69. Whereas, moreover, Costa Rica affirms in its Request for the indication of provisional measures that the request “is of . . . real urgency”,
because of “the continued damage being inflicted on [its] territory” by
Nicaragua’s activities, in particular its repeated dredging of the San Juan
River ; whereas, according to Costa Rica, “[t]here is a real risk that . . .
action prejudicial to the rights of Costa Rica will continue and may significantly alter the factual situation on the ground before the Court has
the opportunity to render its final decision on the questions for determination set out in the Application” ; whereas it adds that “[t]he ongoing
presence of Nicaraguan armed forces on Costa Rica’s territory is contributing to a political situation of extreme hostility and tension” and that
“[a] provisional measure ordering the withdrawal of Nicaraguan forces
from Costa Rican territory is . . . justified so as to prevent the aggravation
and/or extension of the dispute” ; and whereas, in the oral proceedings,
Costa Rica reaffirmed the urgent nature of its request ;
*
70. Whereas, during the oral proceedings, Nicaragua contended that it
acted within its own territory and caused no harm to Costa Rica ; whereas
it maintained that its activities, the environmental impact of which had
been duly assessed beforehand, were not likely to cause or aggravate the
damage feared by Costa Rica and that, in any case, the risk of harm was
not imminent ;
71. Whereas Nicaragua asserted at the hearings that the cleaning and
clearing operations in respect of the caño were over and finished, and that
none of its armed forces were presently stationed on Isla Portillos ;
whereas, in a written reply to questions put by a Member of the Court at
the end of the hearings, Nicaragua confirmed these assertions, adding
that it did “not intend to send any troops or other personnel to the
region” contested by the Parties nor to “[establish] a military post there in
the future”, while the issue of the felling of trees and the dumping of sediment in certain areas along the caño “no longer arises”, since the operation to clean the latter is “over and finished” ;
72. Whereas Nicaragua stated in its written replies that it does not
“intend to have any personnel stationed in [the disputed] area” ; whereas it
nevertheless added that “[t]he only operation currently being carried out
there is the replanting of trees” and that “[t]he Ministry of the Environment of Nicaragua (MARENA) will send inspectors to the site periodi21
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cally in order to monitor the reforestation process and any changes which
might occur in the region, including the Harbor Head Lagoon” ; whereas
Nicaragua also observed that “[t]he caño is no longer obstructed” and further stated that “[i]t is possible to patrol the area on the river, as has
always been the case, for the purposes of enforcing the law, combating
drug trafficking and organized crime, and protecting the environment” ;
*
73. Whereas it is in the light of this information that the first provisional measure requested by Costa Rica in its submissions presented at
the end of its second round of oral observations should be considered,
namely, that
“[p]ending the determination of this case on the merits, Nicaragua
shall not, in the area comprising the entirety of Isla Portillos, that is
to say, across the right bank of the San Juan River and between the
banks of the Laguna los Portillos (also known as Harbor Head
Lagoon) and the Taura River (‘the relevant area’) :
(1) station any of its troops or other personnel ;
(2) engage in the construction or enlargement of a canal ;
(3) fell trees or remove vegetation or soil ;
(4) dump sediment” ;
74. Whereas Nicaragua’s written responses set out above (see paragraph 71) indicate that the work in the area of the caño has come to an
end ; whereas the Court takes note of that ; whereas the Court therefore
concludes that, in the circumstances of the case as they now stand, there
is no need to indicate the measures numbered (2), (3) and (4) as set out in
paragraph 73 above ;
75. Whereas those written responses nevertheless also show that Nicaragua, while stating that “[t]here are no Nicaraguan troops currently stationed in the area in question” and that “Nicaragua does not intend to
send any troops or other personnel to the region” (see paragraph 71
above), does intend to carry out certain activities, if only occasionally, in
the disputed territory, including on the caño (see paragraph 72 above) ;
whereas the Court recalls that there are competing claims over the disputed territory ; whereas this situation creates an imminent risk of irreparable prejudice to Costa Rica’s claimed title to sovereignty over the said
territory and to the rights deriving therefrom ; whereas this situation
moreover gives rise to a real and present risk of incidents liable to cause
irremediable harm in the form of bodily injury or death ;
76. Whereas the Court concludes under these circumstances that provisional measures should be indicated ; whereas it points out that it has the
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power under its Statute to indicate provisional measures that are in whole
or in part other than those requested, or measures that are addressed to the
party which has itself made the request, as Article 75, paragraph 2, of the
Rules of Court expressly states (see, for example, Application of the Conven‑
tion on the Prevention and Punishment of the Crime of Genocide (Bosnia and
Herzegovina v. Yugoslavia (Serbia and Montenegro)), Provisional Mea‑
sures, Order of 8 April 1993, I.C.J. Reports 1993, p. 22, para. 46) ;
77. Whereas, given the nature of the disputed territory, the Court considers that, subject to the provisions in paragraph 80 below, each Party
must refrain from sending to, or maintaining in the disputed territory,
including the caño, any personnel, whether civilian, police or security,
until such time as the Court has decided the dispute on the merits or the
Parties have come to an agreement on this subject ;
78. Whereas, in order to prevent the development of criminal activity
in the disputed territory in the absence of any police or security forces of
either Party, each Party has the responsibility to monitor that territory
from the territory over which it unquestionably holds sovereignty, i.e., in
Costa Rica’s case, the part of Isla Portillos lying east of the right bank of
the caño, excluding the caño ; and, in Nicaragua’s case, the San Juan
River and Harbor Head Lagoon, excluding the caño ; and whereas it shall
be for the Parties’ police or security forces to co‑operate with each other
in a spirit of good neighbourliness, in particular to combat any criminal
activity which may develop in the disputed territory ;
79. Whereas the Court observes that there are two wetlands of international importance, within the meaning of the Ramsar Convention, in the
boundary area in question ; whereas, acting pursuant to Article 2 of that
Convention, Costa Rica has “designate[d]” the “Humedal Caribe Noreste” wetland “for inclusion in [the] List of Wetlands of International
Importance . . . maintained by the [continuing] bureau” established by the
Convention, and whereas Nicaragua has done likewise in respect of the
“Refugio de Vida Silvestre Río San Juan” wetland, of which Harbor
Head Lagoon is part ; whereas the Court reminds the Parties that, under
Article 5 of the Ramsar Convention :
“[t]he Contracting Parties shall consult with each other about implementing obligations arising from the Convention especially in the case
of a wetland extending over the territories of more than one Contracting Party or where a water system is shared by Contracting Parties.
They shall at the same time endeavour to coordinate and support
present and future policies and regulations concerning the conservation of wetlands and their flora and fauna” ;
80. Whereas the disputed territory is moreover situated in the
“Humedal Caribe Noreste” wetland, in respect of which Costa Rica bears
obligations under the Ramsar Convention ; whereas the Court considers
that, pending delivery of the Judgment on the merits, Costa Rica must be
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in a position to avoid irreparable prejudice being caused to the part of
that wetland where that territory is situated ; whereas for that purpose
Costa Rica must be able to dispatch civilian personnel charged with the
protection of the environment to the said territory, including the caño,
but only in so far as it is necessary to ensure that no such prejudice be
caused ; and whereas Costa Rica shall consult with the Secretariat of the
Ramsar Convention in regard to these actions, give Nicaragua prior
notice of them and use its best endeavours to find common solutions with
Nicaragua in this respect ;
*
81. Whereas the second provisional measure requested by Costa Rica
in its submissions presented at the conclusion of the hearings is an order
requiring Nicaragua to “suspend its ongoing dredging programme in the
River San Juan adjacent to the relevant area” ; whereas in support of this
request Costa Rica asserts that the programme creates an imminent risk
of irreparable prejudice to its environment, in particular to the flow, and
hence navigability, of the Colorado River, as well as to the hydrodynamic
balance of the area’s waterways, which Nicaragua disputes ;
82. Whereas it cannot be concluded at this stage from the evidence
adduced by the Parties that the dredging of the San Juan River is creating
a risk of irreparable prejudice to Costa Rica’s environment or to the flow
of the Colorado River ; whereas nor has it been shown that, even if there
were such a risk of prejudice to rights Costa Rica claims in the present
case, the risk would be imminent ; and whereas the Court concludes from
the foregoing that in the circumstances of the case as they now stand the
second provisional measure requested by Costa Rica should not be indicated ;
*
83. Whereas, in the light of what the Court has already said on the
subject of the final provisional measure requested by Costa Rica (see
paragraph 62 above) and of the Court’s conclusions above on the subject
of the specific provisional measures to be indicated, it is in addition
appropriate in the circumstances to indicate complementary measures,
calling on both Parties to refrain from any act which may aggravate or
extend the dispute or render it more difficult of solution ;

*

*

*

84. Whereas the Court’s “orders on provisional measures under Article 41 [of the Statute] have binding effect” (LaGrand (Germany v. United
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States of America), Judgment, I.C.J. Reports 2001, p. 506, para. 109) and
thus create international legal obligations which both Parties are required
to comply with (see, for example, Armed Activities on the Territory of the
Congo (Democratic Republic of the Congo v. Uganda), Judgment, I.C.J. Rep
orts 2005, p. 258, para. 263)) ;
*

*

*

85. Whereas the decision given in the present proceedings in no way
prejudges the question of the jurisdiction of the Court to deal with the
merits of the case or any questions relating to the admissibility of the
Application, or relating to the merits themselves ; and whereas it leaves
unaffected the right of the Governments of Costa Rica and Nicaragua to
submit arguments in respect of those questions ;
*

*

*

86. For these reasons,
The Court,
Indicates the following provisional measures :
(1) Unanimously,
Each Party shall refrain from sending to, or maintaining in the d
 isputed
territory, including the caño, any personnel, whether civilian, police or
security ;
(2) By thirteen votes to four,
Notwithstanding point (1) above, Costa Rica may dispatch civilian
personnel charged with the protection of the environment to the disputed
territory, including the caño, but only in so far as it is necessary to avoid
irreparable prejudice being caused to the part of the wetland where that
territory is situated ; Costa Rica shall consult with the Secretariat of the
Ramsar Convention in regard to these actions, give Nicaragua prior
notice of them and use its best endeavours to find common solutions with
Nicaragua in this respect ;
in favour : President Owada ; Vice-President Tomka ; Judges Koroma, Al-
Khasawneh, Simma, Abraham, Keith, Bennouna, Cançado Trindade,
Yusuf, Greenwood, Donoghue ; Judge ad hoc Dugard ;
against : Judges Sepúlveda‑Amor, Skotnikov, Xue ; Judge ad hoc Guillaume ;

(3) Unanimously,
Each Party shall refrain from any action which might aggravate or
extend the dispute before the Court or make it more difficult to
resolve ;
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(4) Unanimously,
Each Party shall inform the Court as to its compliance with the above
provisional measures.
Done in English and in French, the English text being authoritative, at
the Peace Palace, The Hague, this eighth day of March, two thousand
and eleven, in three copies, one of which will be placed in the archives of
the Court and the others transmitted to the Government of the Republic
of Costa Rica and the Government of the Republic of Nicaragua,
respectively.
(Signed) Hisashi Owada,
President.
(Signed) Philippe Couvreur,
Registrar.

Judges Koroma and Sepúlveda-Amor append separate opinions to
the Order of the Court ; Judges Skotnikov, Greenwood and Xue append
declarations to the Order of the Court ; Judge ad hoc Guillaume appends
a declaration to the Order of the Court ; Judge ad hoc Dugard appends
a separate opinion to the Order of the Court.
(Initialled) H.O.
(Initialled) Ph.C.
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(English Translation from Spanish Original)
INTERNATIONAL CENTRE FOR SETTLEMENT
OF INVESTMENT DISPUTES
Washington, D.C.

Emilio Agustín Maffezini
Claimant
v.
Kingdom of Spain
Respondent

ICSID Case No. ARB/97/7

PROCEDURAL ORDER Nº 2
1.
The Kingdom of Spain, the Respondent in this arbitration
proceeding, by document dated 3 July 1998, has filed an application for
provisional measures. The Claimant by document dated 6 August 1999,
requests the Tribunal to dismiss such application.
2.
Specifically, the Respondent has requested the Tribunal to require
the Claimant to post a guaranty, bond or similar instrument in the amount
of the costs expected to be incurred by the Respondent in defending
against this action.
3.
The Respondent alleges that the claim is worthless and the
Claimant’s accusations groundless. Accordingly, the Respondent argues,
the Claimant will lose this action and should, therefore, be required to
reimburse the Respondent for all its costs and expenses incurred in
defending against this claim.
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4.
Provisional measures have been ordered by previous ICSID tribunals
[See for example, Holiday Inns et al. v. Morocco (ICSID Case No. ARB/72/1),
and MINE v. Guinea (ICSID Case No. ARB/84/4).] However, the Tribunal
has not found any ICSID case where provisional measures were ordered
requiring the posting of a guaranty or bond to cover the costs and expenses
to be incurred in the future by one of the parties.
5.
Of course, the lack of precedent is not necessarily determinative of
our competence to order provisional measures in a case where such
measures fall within the purview of the Arbitration Rules and are required
under the circumstances.
6.
The issue of provisional measures is covered by both the Convention
on the Settlement of Investment Disputes Between States and Nationals of
Other States and the Rules of Procedure for Arbitration Proceedings [Arbitration Rules.]
7.

Article 47 of the Convention states;
Except as the parties otherwise agree, the Tribunal may, if it
considers the circumstances so require, recommend any provisional measures which should be taken to preserve the respective interests of either party.

While Rule 39(1) states that
At any time during the proceedings a party may request that
provisional measures for the preservation of its rights be
recommended by the Tribunal. The request shall specify the
rights to be preserved, the measures the recommendation of
which is requested, and the circumstances that require such
measures.
8.
Thus, it is clear that an arbitral tribunal has the authority to recommend provisional measures.1

1

The Tribunal notes that the parties did not reserve the right to access national judicial
or other authorities for the imposition of provisional remedies as required under Rule 39(5).
Accordingly, they have relinquished this right.
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9.
While there is a semantic difference between the word ‘recommend’
as used in Rule 39 and the word ‘order’ as used elsewhere in the Rules to
describe the Tribunal’s ability to require a party to take a certain action, the
difference is more apparent than real. It should be noted that the Spanish
text of that Rule uses also the word “dictación”. The Tribunal does not
believe that the parties to the Convention meant to create a substantial
difference in the effect of these two words. The Tribunal’s authority to rule
on provisional measures is no less binding than that of a final award.
Accordingly, for the purposes of this Order, the Tribunal deems the word
‘recommend’ to be of equivalent value as the word ‘order.’
10. The imposition of provisional measures is an extraordinary measure
which should not be granted lightly by the Arbitral Tribunal. There is no
doubt that the applicant, in this case the Respondent, has the burden to
demonstrate why the Tribunal should grant its application.
11. We now turn to the Arbitration Rules and the language of the
Convention to determine whether the provisional measures sought by the
Respondent are capable of being ordered by the Tribunal.
12.

Rule 39(1) specifies that a party may request
‘. . . provisional measures for the preservation of its rights. . . .’

13. The use of the present tense implies that such rights must exist at the
time of the request, must not be hypothetical, nor are ones to be created in
the future.
14. An example of an existing right would be an interest in a piece of
property, the ownership of which is in dispute. A provisional measure
could be ordered to require that the property not be sold or alienated
before the final award of the arbitral tribunal. Such an order would preserve
the status quo of the property, thus preserving the rights of the party in the
property.
15. However, in the instant case, we are unable to see what present rights
are intended to be preserved. The Respondent alleges that it may be difficult or impossible for it to obtain reimbursement of its legal costs and
expenses, if the Claimant does not prevail and if the Tribunal orders the
payment of additional costs and expenses to be paid by the Claimant.

4
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This claim contains several hypothetical situations.

17. One, whether the Respondent will prevail and two, whether the
Tribunal will deem the Claimant’s case to be of such nature as to require it
to pay the Respondent the costs and expenses it will incur.
18. Obviously, at this point in the proceedings the Tribunal is unable to
answer either of these two questions. These must remain, at least for the
time being, as hypothetical issues concerning future events. While hypothetical issues are stimulating and academically challenging, they are
beyond the ken of an arbitral tribunal determining real issues of fact and
law.
19. Respondent alleges that the Claimant’s claim is totally without
merit, forcing the Respondent to spend unnecessary money on the costs
and expenses incurred in defending against the Claimant’s claim.
20. Expectations of success or failure in an arbitration or judicial case are
conjectures. Until this Arbitral Tribunal hands down an award, no one can
state with any certainty what its outcome will be. The meritoriousness of
the Claimant’s case will be decided by the Tribunal based on the law and
the evidence presented to it.
21. A determination at this time which may cast a shadow on either
party’s ability to present its case is not acceptable. It would be improper for
the Tribunal to pre-judge the Claimant’s case by recommending provisional
measures of this nature.
22. We now turn to the final question before the Tribunal on this issue
of provisional measures.
23. Any preliminary measure to be ordered by an ICSID arbitral tribunal
must relate to the subject matter of the case before the tribunal and not to
separate, unrelated issues or extraneous matters.
24. In this case, the subject matter in dispute relates to an investment in
Spain by an Argentine investor while the request for provisional measures
relates to a guarantee or bond to ensure payment of additional costs and
expenses should the Claimant not prevail in the case.
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25. It is clear that these are two separate issues. The issue of provisional
measures is unrelated to the facts of the dispute before the Tribunal.
26. In this case, after review of the Respondent’s and Claimant’s briefs,
the oral arguments, as well as our review of the applicable law, we find that
the Respondent has failed to demonstrate that the imposition of an order
for provisional measures is warranted.
27. Accordingly, the Arbitral Tribunal hereby ORDERS the Respondent’s application for provisional measures DISMISSED.

____________________
Francisco Orrego Vicuña
President of the Tribunal

Date: October 28, 1999.
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West Headnotes (6)
[1]

Federal Courts
Preliminary injunction; temporary
restraining order
Court of Appeals reviews the grant of a
preliminary injunction for abuse of discretion.
36 Cases that cite this headnote

[2]

Federal Courts
Abuse of discretion in general
A district court abuses its discretion when it
rests its decision on a clearly erroneous finding
of fact or makes an error of law.

Docket No. 08–6090–cv.
|
Argued: Nov. 24, 2009.
|
Decided: March 10, 2010.
Synopsis
Background: Broker that entered into prime brokerage
services agreement with hedge fund brought action
to enjoin arbitration before the Financial Industry
Regulatory Authority (FINRA) of fund's claims arising
from alleged violation of credit default swap agreement
by broker's affiliate. The United States District Court for
the Southern District of New York, Barbara S. Jones, J.,
granted broker's motion for preliminary injunction, and
fund appealed.

CA-10

3 Cases that cite this headnote
[3]

Injunction
Serious or substantial question on merits
The “serious questions standard” permits a
district court to grant a preliminary injunction
in situations where it cannot determine with
certainty that the moving party is more
likely than not to prevail on the merits of
the underlying claims, but where the costs
outweigh the benefits of not granting the
injunction.
144 Cases that cite this headnote

Holdings: The Court of Appeals, John M. Walker, Jr.,
Circuit Judge, held that:

[4]

The “serious questions” standard for
assessing a movant's likelihood of success on
the merits remains valid when ruling on a
motion for preliminary injunction.

[1] the “serious questions” standard for assessing a
movant's likelihood of success on the merits remains valid
when ruling on a motion for preliminary injunction, and
[2] district court did not abuse its discretion when it
preliminarily enjoined FINRA arbitration.

Affirmed.

Injunction
Serious or substantial question on merits

220 Cases that cite this headnote
[5]

Alternative Dispute Resolution
Performance, breach, enforcement, and
contest of agreement
District court could apply the “serious
questions” standard in ruling on broker's
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motion to preliminarily enjoin arbitration of
dispute with hedge fund before the Financial
Industry Regulatory Authority (FINRA)
regarding alleged violation of terms of credit
default swap agreement.
15 Cases that cite this headnote
[6]

Alternative Dispute Resolution
Performance, breach, enforcement, and
contest of agreement
District court did not abuse its discretion
when it preliminarily enjoined Financial
Industry Regulatory Authority (FINRA)
arbitration of hedge fund's dispute with
broker regarding alleged violation of terms of
credit default swap agreement between fund
and broker's affiliate; whether fund was a
“customer” of broker under FINRA rules for
purposes of credit default swap transactions
was a serious question going to the merits of
the broker's claims, and balance of hardships
favored the broker.
58 Cases that cite this headnote

Attorneys and Law Firms
*31 Steven G. Mintz (Terence W. McCormick and
Joshua H. Epstein, on the brief), Mintz & Gold LLP, New
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Allan J. Arffa (Karen R. King, on the brief), Paul, Weiss,
Rifkind, Wharton & Garrison LLP, New York, NY, for
Plaintiff–Appellee.
Before: FEINBERG, WALKER, KATZMANN, Circuit
Judges.
Opinion
*32 JOHN M. WALKER, JR., Circuit Judge:
VCG Special Opportunities Master Fund Limited
(“VCG”) appeals from the November 12, 2008 order
of the United States District Court for the Southern
District of New York (Barbara S. Jones, Judge) granting
the plaintiff-appellee Citigroup Global Markets, Inc.'s
(“CGMI”) motion for a preliminary injunction and

enjoining VCG from proceeding with an arbitration
initiated against CGMI before the Financial Industry
Regulatory Authority (“FINRA”). VCG also appeals
from the district court's May 29, 2009 order denying its
motion for reconsideration of the preliminary injunction.
Because we conclude that the “serious questions”
standard for assessing a movant's likelihood of success on
the merits remains valid in the wake of recent Supreme
Court cases, and because neither the district court's
assessment of the facts nor its application of the law
supports a finding of abuse of discretion, we AFFIRM as
to both orders.

BACKGROUND
On July 17, 2006, VCG, a hedge fund based on the Isle
of Jersey, entered into a brokerage services agreement
with CGMI. Under the agreement, CGMI was obligated
to provide prime brokerage services by clearing and
settling trades in fixed income securities for VCG. VCG
then entered into a credit default swap agreement with
Citibank, N.A. (Citibank) (a sister-affiliate of appellee
CGMI under the corporate umbrella of Citigroup, Inc.).
VCG alleges that it was a “customer” of CGMI, which
allegedly acted as the middleman with respect to the series
of transactions culminating in the credit default swap
agreement with Citibank. After entering into the swap,
Citibank eventually declared a writedown of the assets
covered in its credit default swap agreement with VCG,
triggering VCG's obligation to pay Citibank a total of
$10,000,000.
VCG sued Citibank, seeking a declaration that, by
declaring the writedown, Citibank had violated the terms
of the parties' credit default swap agreement. The district
court found in Citibank's favor and also found that
VCG was in breach of the agreement by failing to
fulfill its payment obligation. VCG Special Opportunities
Master Fund Ltd. v. Citibank, N.A., 594 F.Supp.2d 334
(S.D.N.Y.2008), aff'd, No. 08–5707, 2009 WL 4576542 (2d
Cir. Dec. 8, 2009).
In addition to litigating its claims against Citibank,
VCG began arbitration proceedings against CGMI
before the FINRA pursuant to FINRA Rule 12200. 1
In response, CGMI filed a complaint in the district
court to permanently enjoin the arbitration and for a
declaration that CGMI had no obligation to arbitrate
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with VCG regarding the claims submitted to the FINRA
arbitrators. On June 20, 2008, CGMI moved for a
temporary restraining order and preliminary injunction
against the FINRA arbitration pending a final resolution
of CGMI's claims. CGMI asserted that it was not a
party to, and did not broker, the VCGCitibank credit
default swap. Compl. ¶ 3. Specifically, CGMI argued that
VCG was not a “customer” of CGMI for purposes of
those transactions and, therefore, CGMI was under no
obligation to arbitrate VCG's claims under the FINRA
rules.
*33 In opposition to the preliminary injunction motion,
VCG submitted a declaration stating that “CGMI
recommended and set the terms for” the credit default
swap and that VCG's employees had “dealt with several
CGMI representatives in connection with the transaction,
but most often with Jeff Gapusan, Donald Qu[i]ntin, and
Jaime Aldama.” Wong Decl. ¶ 7. 2 The declaration further
stated that “[t]he terms of the contract were negotiated
directly with [a] CGMI employee, Jeff Gapusan, who
acted as liaison for the trading desk at CGMI.” Id. at ¶ 19;
see also Gruber Decl., Ex. B (FINRA records listing the
three men identified by Wong as the go-betweens on the
Citibank deal as employees of CGMI).
In arguing that it had not acted as a middleman for
the VCGCitibank credit default swap and that VCG was
not its “customer,” CGMI contended that the people
identified by VCG as its CGMI contacts were acting
as agents of Citibank rather than CGMI, though they
were formally employed by CGMI at the time of the
VCG–Citibank negotiations. Vogeli Decl. ¶ 6. CGMI
also submitted a copy of VCG's initial disclosures, from
VCG's action against Citibank, in which VCG had listed
Jeff Gapusan and Donald Quintin as trading personnel
employed by Citibank, not CGMI. Arffa Decl., Ex. 6. 3
On November 12, 2008, the district court granted CGMI's
motion for a preliminary injunction. In granting the
injunction, the district court applied this circuit's longestablished standard for the entry of a preliminary
injunction, under which the movant is required to show
“ ‘irreparable harm absent injunctive relief, and either a
likelihood of success on the merits, or a serious question
going to the merits to make them a fair ground for trial,
with a balance of hardships tipping decidedly in plaintiff's
favor.’ ” Citigroup Global Mkts. Inc. v. VCG Special
Opportunities Master Fund Ltd., No. 08–cv–5520, 2008

WL 4891229, at *2 (S.D.N.Y. Nov. 12, 2008) (quoting
Almontaser v. N.Y. City Dep't of Educ., 519 F.3d 505,
508 (2d Cir.2008)). The district court held that CGMI
had demonstrated a likelihood of irreparable harm, but
had failed to make a showing of “probable success” on
the merits based on its claim that there was no customer
relationship between CGMI and VCG with respect to the
credit default swap transactions. Id. at *2, *4. The district
court found, however, that CGMI had provided evidence
that raised “serious questions” as to whether VCG was in
fact a customer of *34 CGMI with respect to the swap
transaction and granted the preliminary injunction on that
basis. Id. at *5–*6.
The district court further noted that, while some prior
cases have required arbitration under the FINRA rules
for claims involving non-securities, those cases “dealt in
large part with individual brokers' fraudulent conveyances
or investments, where there is a strong policy argument
favoring arbitration.” Id. The district court concluded
that, “in light of the undefined scope of Rule [12200's
‘business activities' prerequisite and its application to
cases not involving securities transactions,] and the unique
set of facts before the Court,” CGMI had presented
legal and factual issues that made its assertions a “fair
ground for litigation.” Id. at *6. Finally, the district court
found that the balance of hardships tipped decidedly in
CGMI's favor given that an injunction would simply
freeze the arbitration without destroying VCG's ability to
continue that arbitration in the event that the district court
determined that the dispute fell within the scope of the
FINRA rules. Id.
On May 29, 2009, the district court denied VCG's
motion for reconsideration, rejecting VCG's argument
that Winter v. Natural Resources Defense Council, Inc.,
555 U.S. 7, 129 S.Ct. 365, 172 L.Ed.2d 249 (2008), had
eliminated the “serious questions” prong of this circuit's
preliminary injunction standard.
This appeal followed.

DISCUSSION
[1] [2] This Court reviews the grant of a preliminary
injunction for abuse of discretion. See Almontaser, 519
F.3d at 508; Grand River Enter. Six Nations, Ltd. v. Pryor,
481 F.3d 60, 66 (2d Cir.2007). “A district court abuses its
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discretion when it rests its decision on a clearly erroneous
finding of fact or makes an error of law.” Almontaser, 519
F.3d at 508.
VCG first contends that the district court abused its
discretion by applying the wrong legal standard to
CGMI's request for a preliminary injunction. VCG argues
that three recent decisions of the Supreme Court—Munaf
v. Geren, 553 U.S. 674, 128 S.Ct. 2207, 171 L.Ed.2d 1
(2008); Winter, 555 U.S. 7, 129 S.Ct. 365, 172 L.Ed.2d
249; and Nken v. Holder, 556 U.S. 418, 129 S.Ct. 1749,
173 L.Ed.2d 550 (2009)—have eliminated this circuit's
“serious questions” standard for the entry of a preliminary
injunction, and that, in light of the district court's finding
that CGMI failed to demonstrate its likelihood of success
on the merits, the entry of a preliminary injunction in this
case must be reversed. In the alternative, VCG argues that
even if this circuit's standard for a preliminary injunction
remains intact, the district court committed several legal
errors in determining that CGMI had presented “serious
questions” as to the arbitrability of VCG's claims.
Winter articulates the following standard for issuing a
preliminary injunction:
A plaintiff seeking a preliminary
injunction must establish that he is
likely to succeed on the merits, that
he is likely to suffer irreparable harm
in the absence of preliminary relief,
that the balance of equities tips in his
favor, and that an injunction is in the
public interest.
Winter, 129 S.Ct. at 374; see also Munaf, 128 S.Ct. at 2219;
Nken, 129 S.Ct. at 1761. Although not stated explicitly in
its briefs, we take VCG's position to be that the standard
articulated by these three Supreme Court cases requires
a preliminary injunction movant to demonstrate that it is
more likely than not to succeed on its underlying claims,
or in other words, that a movant must show a greater than
fifty *35 percent probability of success on the merits.
Thus, according to VCG, a showing of “serious questions”
that are a fair ground for litigation will not suffice. See
VCG Br. 23–25 (describing the required showing as a
“probability” of success, as opposed to a “possibility”).

I. The Continued Viability of the “Serious Questions”
Standard

[3] For the last five decades, this circuit has required
a party seeking a preliminary injunction to show “(a)
irreparable harm and (b) either (1) likelihood of success
on the merits or (2) sufficiently serious questions going
to the merits to make them a fair ground for litigation
and a balance of hardships tipping decidedly toward the
party requesting the preliminary relief.” Jackson Dairy,
Inc. v. H.P. Hood & Sons, Inc., 596 F.2d 70, 72 (2d
Cir.1979); accord Almontaser, 519 F.3d at 508; Checker
Motors Corp. v. Chrysler Corp., 405 F.2d 319, 323 (2d
Cir.1969); Hamilton Watch Co. v. Benrus Watch Co., 206
F.2d 738, 740 (2d Cir.1953). 4 The “serious questions”
standard permits a district court to grant a preliminary
injunction in situations where it cannot determine with
certainty that the moving party is more likely than not
to prevail on the merits of the underlying claims, but
where the costs outweigh the benefits of not granting
the injunction. See, e.g., F. & M. Schaefer Corp. v. C.
Schmidt & Sons, Inc., 597 F.2d 814, 815–19 (2d Cir.1979).
Because the moving party must not only show that there
are “serious questions” going to the merits, but must
additionally establish that “the balance of hardships tips
decidedly ” in its favor, Jackson Dairy, 596 F.2d at 72
(emphasis added), its overall burden is no lighter than the
one it bears under the “likelihood of success” standard.
The value of this circuit's approach to assessing the merits
of a claim at the preliminary injunction stage lies in its
flexibility in the face of varying factual scenarios and the
greater uncertainties inherent at the outset of particularly
complex litigation. Preliminary injunctions should not be
mechanically confined to cases that are simple or easy.
Requiring in every case a showing that ultimate success
on the merits is more likely than not “is unacceptable as a
general rule. The very purpose of an injunction ... is to give
temporary relief based on a preliminary estimate of the
strength of plaintiff's suit, prior to the resolution at trial of
the factual disputes and difficulties presented by the case.
*36 Limiting the preliminary injunction to cases that
do not present significant difficulties would deprive the
remedy of much of its utility.” 11A Charles Alan Wright,
Arthur R. Miller & Mary Kay Kane, Federal Practice and
Procedure § 2948.3 (2d ed.2009); see also Dataphase Sys.,
Inc. v. CL Sys., Inc., 640 F.2d 109, 113 (8th Cir.1981)
(en banc) (“The very nature of the inquiry on petition for
preliminary relief militates against a wooden application
of the probability test.... The equitable nature of the
proceeding mandates that the court's approach be flexible
enough to encompass the particular circumstances of each
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case. Thus, an effort to apply the probability language to
all cases with mathematical precision is misplaced.”).

5

Indeed, the Supreme Court, prior to the trilogy of cases
cited by VCG, has counseled in favor of a preliminary
injunction standard that permits the entry of an injunction
in cases where a factual dispute renders a fully reliable
assessment of the merits impossible. In Ohio Oil Co. v.
Conway, 279 U.S. 813, 49 S.Ct. 256, 73 L.Ed. 972 (1929),
the Court dealt with a factual dispute, relating to the effect
on the plaintiff of a state tax on oil revenues, which had to
“be resolved before the constitutional validity of [a] statute
[could] be determined.” Id. at 814, 49 S.Ct. 256. Faced
with this situation, the Court instructed that “[w]here the
questions presented by an application for an interlocutory
injunction are grave, and the injury to the moving party
[in the absence of such an injunction] will be certain and
irreparable ... the injunction usually will be granted.” Id.;
see also Mazurek v. Armstrong, *37 520 U.S. 968, 975–
76, 117 S.Ct. 1865, 138 L.Ed.2d 162 (1997) (reversing the
Ninth Circuit's finding that movants had shown a “fair
chance of success on the merits,” while recognizing the
“fair chance” standard and its potential application in
future cases).
The Supreme Court's recent opinions in Munaf, Winter,
and Nken have not undermined its approval of the
more flexible approach signaled in Ohio Oil. None of
the three cases comments at all, much less negatively,
upon the application of a preliminary injunction standard
that softens a strict “likelihood” requirement in cases
that warrant it. Munaf involved a preliminary injunction
barring the transfer to Iraqi custody of an individual
captured in Iraq by the Multinational Force–Iraq. Munaf,
128 S.Ct. at 2214–15. That injunction was premised on
“jurisdictional issues ... so serious, substantial, difficult
and doubtful, as to make them fair ground for litigation
and thus for more deliberative investigation.” Id. at
2219 (emphasis and internal quotation marks omitted).
The Supreme Court vacated that injunction on the
grounds that a “likelihood of jurisdiction” was irrelevant
to the preliminary injunction consideration and could
not substitute for a consideration of the merits. The
Court in Munaf simply stated that a question as to a
court's jurisdiction over a claim “says nothing about the
‘likelihood of success on the merits,’ ” id., but provided
nothing in the way of a definition of the phrase “a
likelihood of success.” See id.

Nor does Winter address the requisite probability
of success of the movant's underlying claims. While
Winter rejected the Ninth Circuit's conceptually separate
“possibility of irreparable harm” standard, 129 S.Ct. at
375–76, it expressly withheld any consideration of the
merits of the parties' underlying claims, id. at 376, 381.
Rather, the Court decided the case upon the balance of the
equities and the public interest. 129 S.Ct. at 375–76, 381. 6
Finally, Nken likewise did not address the issue of
a moving party's likelihood of success on the merits.
Nken provides a four factor standard for granting a
stay pending appeal, which the Court recognized as
overlapping substantially with the preliminary injunction
standard. 129 S.Ct. at 1761. Although the Court repeated
the “likely to succeed on the merits” phrasing, it did not
suggest that this factor requires a showing that the movant
is “more likely than not” to succeed on the merits. 7
*38 [4] [5] If the Supreme Court had meant for Munaf,
Winter, or Nken to abrogate the more flexible standard for
a preliminary injunction, one would expect some reference
to the considerable history of the flexible standards
applied in this circuit, seven of our sister circuits, and
in the Supreme Court itself. 8 We have recognized this
flexible standard since at least 1953, see Hamilton Watch,
206 F.2d at 740, and our standard has survived earlier
instances in which the Supreme Court described the merits
prerequisite to a preliminary injunction as a “likelihood
of success” without specifically addressing the content of
such a “likelihood,” see, e.g., Doran v. Salem Inn, Inc., 422
U.S. 922, 932, 95 S.Ct. 2561, 45 L.Ed.2d 648 (1975) ( “The
other inquiry relevant to preliminary relief is whether
respondents made a sufficient showing of the likelihood
of ultimate success on the merits.”). We have found no
command from the Supreme Court that would foreclose
the application of our established “serious questions”
standard as a means of assessing a movant's likelihood
of success on the merits. Our standard accommodates
the needs of the district courts in confronting motions
for preliminary injunctions in factual situations that vary
widely in difficulty and complexity. Thus, we hold that our
venerable standard for assessing a movant's probability of
success on the merits remains valid and that the district
court did not err in applying the “serious questions”
standard to CGMI's motion. 9

II. The District Court's Analysis
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[6] Having determined that the district court did not
err by applying the “serious questions” standard to
CGMI's motion for a preliminary injunction, we turn
to VCG's contentions that the district court misapplied
that standard. VCG argues that the district court erred
in assessing the issue of arbitrability when it (1) failed
to construe the FINRA arbitration rules in favor of
arbitration absent “positive assurance” that VCG's claims
in fact fell outside the scope of the arbitration agreement;
(2) failed to recognize that VCG was a “customer”
of CGMI as a matter of law; (3) found “serious
questions” regarding whether a party requesting FINRA
arbitration over a non-securities transaction must provide
a strong policy argument in favor of arbitration; and (4)
inappropriately weighed the balance of hardships. 10

*39 A. “Positive Assurance” as to Non–Arbitrability
and the Definition of “Customer”
VCG contends that our decision in John Hancock Life
Insurance v. Wilson, 254 F.3d 48 (2d Cir.2001), requires
the district court to order the parties to arbitrate, even
in the face of doubts as to the scope of the arbitration
provision, “unless it may be said with positive assurance
that the arbitration clause is not susceptible of an
interpretation that covers the asserted dispute.” Id. at 58.
VCG misapplies the holding of John Hancock in attacking
the district court's decision.
John Hancock required a “positive assurance” of nonarbitrability in the face of an ambiguity in the scope
of the arbitration provision of the NASD rules. Id. at
59–60 (finding that the term “customer” in the NASD
rules includes the clients of an “associated person” of
the firm against whom arbitration is sought). In this
case, however, there is no ambiguity as to the scope of
the FINRA rules defining the term “customer”; the only
unresolved question is whether, as a factual matter, VCG
was CGMI's “customer” under any definition of that
term. If VCG's credit default swap arrangements were
never handled by an agent of CGMI, acting for that
purpose, then VCG was not the “customer” of CGMI
under any reasonable construction of that term. VCG's
argument based on John Hancock is inapposite given the
nature of the dispute. Because the relevant question, in
light of the contradictions in the record, is whether VCG
was a “customer” of CGMI in even the broadest sense of
the word, and because this issue is in sharp dispute, the
district court committed no error of law or fact in holding

that this uncertainty poses a serious question going to the
merits of CGMI's claims.

B. Arbitrability of Disputes Involving Non–Securities
VCG next argues that the preliminary injunction was
based in part on too narrow a view of the types of disputes
that are arbitrable under FINRA Rule 12200. The district
court held that FINRA arbitration was not limited
solely to disputes involving “business activities” related
to securities, but stated that nonsecurities cases “have
dealt in large part with individual brokers' fraudulent
conveyances or investments, where there is a strong policy
argument favoring arbitration.” Citigroup Global Mkts.,
Inc., 2008 WL 4891229, at *6. The district court continued
by stating, “[i]n light of the undefined scope of Rule 12200
and the unique set of facts before the Court, the Court
concludes that CGMI has presented legal and factual
issues that make its assertions a fair ground for litigation.”
Id.
Were the application of the FINRA rules to non-securities
cases the sole ground on which the district court granted
CGMI's motion for preliminary relief, we would be
forced to confront the district court's suggested limitation
of the definition of the term “business activities” in
non-securities cases. However, because the district court
correctly ruled that VCG's customer status was a serious
question going to the merits, we affirm the entry of the
preliminary injunction even assuming an error of law as
to the district court's understanding of the term “business
activity.”

*40 C. Weighing the Balance of Hardships
VCG next argues that the district court failed to consider
that VCG would be “deprived of its right to a speedy
resolution of its grievance with a broker-dealer” and
would have “to incur the cost and expend the energy
involved in litigating the threshold arbitrability question.”
VCG Br. 45. The district court did not neglect these
concerns: it expressly considered the impact of delay
on VCG and weighed that hardship against those that
would be imposed on CGMI in the absence of a
preliminary injunction. The district court's balancing of
those hardships did not constitute an abuse of discretion.

CONCLUSION
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For the foregoing reasons, we AFFIRM the district
court's orders granting CGMI's motion for a
preliminary injunction and denying VCG's motion for
reconsideration.

All Citations
598 F.3d 30

Footnotes

1
2

3

4

5

In relevant part, FINRA Rule 12200 requires members of the FINRA to arbitrate the disputes pursuant to the FINRA Code
of Arbitration Procedure if arbitration is “requested by [a] customer,” “[t]he dispute is between a customer and a member
or associated person of a member,” and “[t]he dispute arises in connection with the business activities of the member.”
The declaration stated that “the fee to be paid to CGMI was 5.5% per annum, calculated on the ‘notional amount’
of $10,000,000 of the collateralized debt obligation, Millstone.... In return, VCG agreed to pay CGMI only upon the
occurrence of a credit event.” Wong Decl. ¶ 19. The declaration misstates the parties to, and obligations provided in, the
credit default swap agreement. As each of the documents underlying the swap agreement demonstrates, and contrary
to the statements in Wong's declaration, Citibank, not CGMI, was the party with whom VCG contracted, and VCG, not
CGMI, was to be paid 5.5% per annum. See Arffa Decl., Exs. 1–5.
Following oral argument on CGMI's motion for a preliminary injunction, VCG filed a supplemental initial disclosure in its
case against Citibank and submitted the new disclosure to the district court in this case. The supplemental disclosure
lists Gapusan and Quintin as employees of CGMI. VCG Sur–Reply in Opp'n to Mot. for Prelim. Inj., Ex. A. The district
court noted that the original disclosures were “not judicial admissions demonstrating that VCG knew that it was dealing
with Citibank [and not CGMI],” but also that the disclosures gave the court reason to pause when considering VCG's
understanding of the three relevant employees' roles at the time VCG interacted with them. Citigroup Global Mkts. Inc.
v. VCG Special Opportunities Master Fund Ltd., No. 08–cv–5520, 2008 WL 4891229, at *5 (S.D.N.Y. Nov. 12, 2008).
We have recognized three limited exceptions to this general standard, none of which is relevant here. First,
[W]here the moving party seeks to stay government action taken in the public interest pursuant to a statutory or
regulatory scheme, the district court should not apply the less rigorous [“serious questions”] standard and should
not grant the injunction unless the moving party establishes, along with irreparable injury, a likelihood that he will
succeed on the merits of his claim.
Able v. United States, 44 F.3d 128, 131 (2d Cir.1995) (first alteration in original) (quoting Plaza Health Labs., Inc. v.
Perales, 878 F.2d 577, 580 (2d Cir.1989)).
Second, “[a] heightened ‘substantial likelihood’ standard may also be required when the requested injunction (1) would
provide the plaintiff with ‘all the relief that is sought’ and (2) could not be undone by a judgment favorable to defendants
on the merits at trial.” Mastrovincenzo v. City of New York, 435 F.3d 78, 90 (2d Cir.2006) (quoting Tom Doherty Assocs.,
Inc. v. Saban Entm't, Inc., 60 F.3d 27, 34–35 (2d Cir.1995)).
Third, a “mandatory” preliminary injunction that “alter[s] the status quo by commanding some positive act,” as opposed
to a “prohibitory” injunction seeking only to maintain the status quo, “should issue ‘only upon a clear showing that the
moving party is entitled to the relief requested, or where extreme or very serious damage will result from a denial of
preliminary relief.’ ” Tom Doherty Assocs., 60 F.3d at 34 (quoting Abdul Wali v. Coughlin, 754 F.2d 1015, 1025 (2d
Cir.1985)).
We note that, prior to Winter, seven of the twelve regional Courts of Appeals, including this circuit and the Eighth Circuit
in Dataphase, applied a preliminary injunction standard that permitted flexibility when confronting some probability of
success on the merits that falls short of a strict fifty-one percent. See Lands Council v. Martin, 479 F.3d 636, 639 (9th
Cir.2007), overruled in part by Am. Trucking Ass'ns v. City of Los Angeles, 559 F.3d 1046, 1052 & n. 10 (9th Cir.2009)
(recognizing that the Ninth Circuit's previous standard as articulated in Lands Council was overruled at least with respect
to the formerly permissible showing of a “possibility” of irreparable harm); Oklahoma ex rel. Okla. Tax Comm'n v. Int'l
Registration Plan, Inc., 455 F.3d 1107, 1112–13 (10th Cir.2006); Mich. Bell Tel. Co. v. Engler, 257 F.3d 587, 592 (6th
Cir.2001); Davenport v. Int'l Broth. of Teamsters, AFL–CIO, 166 F.3d 356, 361 (D.C.Cir.1999); Duct–O–Wire Co. v.
U.S. Crane, Inc., 31 F.3d 506, 509 (7th Cir.1994); Gen. Mills, Inc. v. Kellogg Co., 824 F.2d 622, 624–25 (8th Cir.1987);
Blackwelder Furniture Co. of Statesville v. Seilig Mfg. Co., 550 F.2d 189, 195 (4th Cir.1977), overruled by Real Truth
About Obama, Inc. v. Fed. Election Comm'n, 575 F.3d 342, 346–47 (4th Cir.2009).
On the other hand, three of our sister circuits have traditionally limited their preliminary injunction standards to the four
factors cited in Winter, without reference to the possibility of obtaining an injunction based on a showing of serious
questions going to the merits. See Snook v. Trust Co. of Ga. Bank of Savannah, N.A., 909 F.2d 480, 483 n. 3 (11th
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6

7

8

9
10

Cir.1990) (noting that the “serious questions” standard had not been recognized in the Eleventh Circuit); Concerned
Women for Am., Inc. v. Lafayette County, 883 F.2d 32, 34 (5th Cir.1989); In re Arthur Treacher's Franchisee Litig.,
689 F.2d 1137, 1147 n. 14 (3d Cir.1982) (rejecting the Second Circuit's “serious questions” standard as articulated in
Hamilton Watch ). The First Circuit does not generally provide for the possibility of a flexible showing as to the merits,
see Weaver v. Henderson, 984 F.2d 11, 12 (1st Cir.1993) (“In the ordinary course, plaintiffs who are unable to convince
the trial court that they will probably succeed on the merits will not obtain interim injunctive relief.”), but has in the past
recognized a potentially more flexible approach, see Tuxworth v. Froehlke, 449 F.2d 763, 764 (1st Cir.1971) ( “No
preliminary injunction should be granted in any case unless there appears to be a reasonable possibility of success on
the merits. Granted that the necessary degree of likelihood of success depends upon various considerations, we must
perceive at least some substantial possibility.” (internal citation omitted)).
To this extent, Winter reiterates the majority position of the circuits, including this one, that a showing of irreparable harm
is fundamental to any grant of injunctive relief. See, e.g., Almontaser, 519 F.3d at 508 (“A party seeking a preliminary
injunction must show irreparable harm absent injunctive relief ....” (internal quotation marks omitted and emphasis
added)); Rum Creek Coal Sales, Inc. v. Caperton, 926 F.2d 353, 360 (4th Cir.1991) (“The ‘balance of hardship’ test does
not negate the requirement that the [plaintiff] show some irreparable harm.”), overruled on other grounds by Real Truth
About Obama, 575 F.3d 342; Friendship Materials, Inc. v. Mich. Brick, Inc., 679 F.2d 100, 105 (6th Cir.1982) (“Thus, the
alternate test does not remove the irreparable harm requirement.”); Dataphase Sys., Inc., 640 F.2d at 114 n. 9 (“This
court previously noted that under any test the movant is required to show the threat of irreparable harm.”); Canal Auth.
of Fla. v. Callaway, 489 F.2d 567, 574 (5th Cir.1974) (“[W]here no irreparable injury is alleged and proved, denial of a
preliminary injunction is appropriate.”).
The Supreme Court implies just the opposite in Nken, which contrasts a showing of a likelihood of success with a chance
of success that is only “better than negligible.” 129 S.Ct. at 1761. Because a “serious questions” showing necessarily
requires more than that the chances for success are only “better than negligible,” this circuit's “serious questions” standard
does not conflict with the Supreme Court's decision in Nken.
As the Supreme Court noted in Nken, “[t]here is substantial overlap between [the factors governing a motion to stay]
and the factors governing preliminary injunctions; not because the two are one and the same, but because similar
concerns arise whenever a court order may allow or disallow anticipated action before the legality of that action has
been conclusively determined.” 129 S.Ct. at 1761 (internal citation omitted). In that light, we note that the Supreme Court
followed a flexible approach when, in recently addressing the standard for issuing a stay pending the disposition of a
petition for a writ of certiorari, it stated that the grant of such a motion required a likelihood of irreparable harm, but
required only a “reasonable probability that four Justices will consider the issue sufficiently meritorious to grant certiorari”
and a “fair prospect that a majority of the Court will vote to reverse the judgment below.” Hollingsworth v. Perry, 558
U.S. 183, 130 S.Ct. 705, 710, 175 L.Ed.2d 657 (2010) (per curiam). Acknowledging the use of a sliding scale in certain
situations, the Court further stated that “[i]n close cases the Circuit Justice or the Court will balance the equities and
weigh the relative harms to the applicant and to the respondent.” Id.
We note that two of our sister circuits have retreated from a flexible approach in assessing the merits of a movant's case
in light of Winter. See Real Truth About Obama, 575 F.3d at 346–47; Am. Trucking Ass'ns, 559 F.3d at 1052. We think
the Fourth and Ninth Circuits have misread Winter's import.
Neither party contests that arbitrability itself was an issue for the district court to decide. See Howsam v. Dean Witter
Reynolds, Inc., 537 U.S. 79, 83, 123 S.Ct. 588, 154 L.Ed.2d 491 (2002) (“The question whether the parties have submitted
a particular dispute to arbitration, i.e., the question of arbitrability, is an issue for judicial determination [u]nless the parties
clearly and unmistakably provide otherwise.” (internal quotation marks omitted) (alteration in original)).
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