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DAVID MCAULEY: Thank you very much. Welcome, everybody, to the March the 2nd call 

for the Implementation Oversight Team for the Independent Review 

Process. We are a small group hoping that nonetheless some more of us 

will gather during this call. And even though we’re small, I would like to 

press on and have a call and have it on the record so we can ensure that 

those who can’t join us today could listen to the record and find out 

what happened.  

I want to begin by asking if there is anyone on audio who is not present 

on the Adobe room so that we can have an accurate roll call.  

Hearing none, I will then ask, does anybody that’s on the call have any 

updates, changes, etc. to their Statements of Interest?  

Again, hearing none, let’s dive into the agenda. But let me make one 

parenthetical comment. We have on the call today Reg Levy of the 

Registry Stakeholder Group and Minds and Machines. I am taking part 

as a participant in a Chairing Skills Pilot Program that ICANN is running, 

and Reg has kindly volunteered to act as a coach. And so her job during 

this call is to simply watch basically and she and I will have a discussion 

sometime following the call in that effort toward chairing skills 

development. So that is, as you all know, this is a closed group but that’s 

Reg’s role in this call, and I’m very grateful to her for it. And so now let’s 

press on.  

The second item on the agenda following the administration bit is 

considering our comments. As you all have heard me say in the past, our 

job is becoming largely operational/advisory with respect to actions like 
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standing up the Standing Panel, getting Expressions of Interest out – 

that’s ICANN’s job but we will help – helping SOs and ACs cull through 

people who will apply to become members of the Standing Panel, 

looking at the administrative support for IRP, all of those things. But the 

rules are our decisional role, and these are really important for us. 

We’ve had many good and many involved comments, and so we have a 

bit of a mountain to climb in a relatively short time. 

I’m going to ask Bernie if he could speak to the schedule that we should 

pursue for finishing comments and for doing some upcoming calls in the 

month of March. I will then mention a little bit about ICANN58.  

Bernie, could you also talk about the tool that you’re developing for us 

to use? And then I will again talk about volunteers for picking up specific 

issues, and we need to try and get through this quickly so Bernie, could I 

ask you to comment?  

BERNARD TURCOTTE: Thank you, David. First of all, we are March 2nd and the report on the 

public consultation has been extended to March 29th. This is the length 

of our consultation already got extended. We pushed out the report. 

But we do have to produce a report as per the rules for public 

consultations. The problem is, we’ve got ICANN58 in Copenhagen next 

week in the middle of this, and it’s going to take up a bit of time. So 

there are no meetings scheduled during the Copenhagen meeting 

obviously, but we have a meeting on Thursday, the 23rd of March and 

then on the 30th of March, one week later which is a day later. So we 

only have – after this one – two meetings to provide the input to staff 
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so we can write this up and post it so that everyone who did take the 

time to publish comments knows that they were looked at and what 

we’re planning to do with them.  

In that context of what we’re planning to do with them, you did get the 

original spreadsheet that sort of was staff’s take on where the 

comments landed. There are different ways to look at that, but it is just 

to get the team started. Additionally, we’ve created some forms in 

Google Docs for each of those categories of comments, which is trying 

to help people take on one of the comments for the less significant ones 

and go through them and provide recommendations for this group to 

look at so that we can approve those and then get them into the report 

for the comment.  

That’s about it for me unless there are questions. Thank you. 

DAVID MCAULEY: Thanks, Bernie. And thank you for the tools you’ve already given us, 

especially the spreadsheet, the compilation of comments. Those are 

very valuable, and so I would commend them again for use by members 

of the team.  

Bernie, I do have a question for you. We do have calls, as you 

mentioned, later in March. In the month of March after ICANN58, are 

there any other available time slots? And I ask knowing that the time 

slots themselves are hard to come by with competition among a 

number of groups for these time slots. Can you speak a little bit to that?  
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BERNARD TURCOTTE: Yes sir. Basically we’ve got until March 19th booked off as that is a 

Sunday. ICANN58 closes officially on March 16th which is the Thursday, 

giving a few days for people to get back home and get through the 

weekend.  

Starting on March 20th, that’s the week we’ve got the 23rd schedule at 

19:00 on the Thursday, and then the 30th later on. There are still quite a 

few slots open amazingly. This is exceptional but I think a lot of groups 

are waiting to see what’s going to happen at the Plenary before they 

start booking slots. So I’ve got a number of good slots for the weeks of 

the 20th and the 27th that are still open if we want to schedule additional 

calls.  

DAVID MCAULEY: Thank you, Bernie. So let’s speak a little bit about ICANN58 for a 

moment. I am going to do my best to get some space. I might be able to 

get some Verisign space or something else, and hopefully park there for 

a couple of hours and I will send an invite to those folks on this team 

who may be in Copenhagen for the meeting to come by and chat with 

me and talk about the consideration of the rules in any event. And when 

I do that – hopefully I’ll be able to do that – I will come out to the list 

with a notice of date, time, place, that kind of thing. 

And then finally on this #2 of the agenda – and I need to try and slow 

down. I apologize, Kavouss – it is important that people step up and 

volunteer to take on an issue presented in the comments. And in this 

respect, I would commend again the good spreadsheet that Bernie put 

out and we can re-mail it if needed, where the issues are listed by issue 
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and then sub-headings under that include comments by various 

commenters. Some issues just have one commenter. Other issues have 

many as we’ll see. And so we need help. There’s a tall mountain to 

climb. So I’ll ask people please to consider stepping up and 

volunteering. And then based on what Bernie said about the meeting 

schedule and the schedule that we need to try and meet, obviously we 

need to try and make progress on the list.  

So before we get into the actual substantive discussions, let me try and 

answer Avri’s question in the chat, and simply saying I am going to make 

myself available – it could either be private or a group meeting – just in 

case anyone needs any help on considering which issues to pick or 

anything like that. It’s not meant to be a formal moving the ball forward 

for the group. Sort of an administrative kind of discussion. It sounds to 

me like that would be appropriate, but if there’s any concerns you can 

let us know on the list.  

Having wrapped up #2, I would like to begin the substantive discussions. 

As we all know, the time within which a claim has to be filed generated 

a lot of discussion. Becky and Malcolm and I then presented a question 

to Sidley, our outside Counsel, and Sidley came back and confirmed that 

there is a problem with the timing, a problem that Malcolm noted. And 

so Malcolm has kindly volunteered to take the lead on this discussion, 

and if it’s okay with you, Malcolm, I’m now going to turn the floor over 

to you.  
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MALCOLM HUTTY: Thank you, David.  I circulated an analysis that I did of the public 

comments received on the mailing list yesterday, and I think that it is 

worth starting by going through that really because people took time to 

make public comments and I think it’s entirely appropriate that we 

should do them the respect of spending some time to focus on what it is 

that they’ve told us.  

With your support, Mr. Chairman, I would propose to walk through this 

analysis. It may not be perfect. Certainly the headings that I’ve used are 

my own and are not the words of the individual commenters. But what 

I’ve tried to do is boil down the essence of the arguments and 

recommendations being made by the commenters into categories. 

When we put this out for public comment it was just, “Please send us 

any comments,” with nothing really very specific in terms of questions 

and I’ve tried to turn this into multiple choice results by picking out the 

options out of the comments that have been raised themselves by the 

respondents.  

DAVID MCAULEY: Malcolm, can I interrupt just for a moment? 

MALCOLM HUTTY: Yes. Go ahead. 

DAVID MCAULEY: Kavouss has his hand raised, so my question to you, Malcolm, would be 

would you like to manage the queue while you’re speaking or would 

you like me to do that?  
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MALCOLM HUTTY: That’s a very good question. Let’s take Kavouss’s point first because I 

think I saw him on the mailing list first and I think he had a question 

about whether we should even be going through these public 

comments like this. So why don’t we take Kavouss now, and then 

afterwards if we do then carry on to go through this paper, perhaps you 

would manage the queue while I speak to it.  

 

DAVID MCAULEY: Thank you, Malcolm. And in managing the queue, once I get it I will try 

to bring up any hands that are raised at a good moment. So thank you 

and Kavouss, go ahead.  

 

KAVOUSS ARASTEH: Yes. Thank you, Malcolm. And thanks, everybody. My question is that 

when we start to review the responses at the beginning of the time we 

received, in the middle of the period, or at the end of the deadline we 

have started to review the reply received. Because [it] is said earlier, 

that will give rise to some misunderstanding of the situation. My 

question is this, and the second question is that all of these things that 

was put to public comment was agreed in the CCWG with a number of 

participants starting from 28 up to 45. Now, if we receive a comment of 

five persons, then that was not correct and proposing differently does 

this five response override the decision of 45 or not? Because I truly 

agree with the public comments. I have full respect for the public 

comments. But those people attending CCWG are also member of the 

public. 
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So we cannot be subordinated by very few [or] in number of the replies 

received. This is a shortcoming in the entire ICANN public comment. We 

have to have something quite clear. But not because of a very, little 

amount or less number of the people opposing to what was agreed by 

the greater number. We abandon what we have agreed and yield to the 

minority giving the comment and that is a problem. Because I look at 

some of these statistics and I have problems – 45 people agreed for 

something and eight people disagreed with that. What we do? We 

override the 45 people decision by this eight people without listening to 

the debate?  

Why with just 45 [inaudible] for instance or why with just 12 months? 

There were many, many, many, discussions and all of a sudden 

somebody from the [inaudible] come, “No, I don’t want 45. I 

[inaudible].” This is correct? This is a good way to proceed? Just answer 

[Inaudible]. Thank you. 

MALCOLM HUTTY: David, do you want to answer or shall I? 

DAVID MCAULEY: I will make a brief statement and then If you would please speak to the 

specifics, Malcolm. And let me apologize to Kavouss a little bit. I have a 

not so great connection but I did read Kavouss’s mail and I do believe I 

heard most of the comment. 

Let me just note that with respect to timing, our Counsel have indicated 

that we do have a timing issue that we need to address. And then I 
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would say that what we’re involved in here is addressing comments that 

the public made. And I think that we need to go through the comments. 

I think that’s exactly what you are doing, what you were in the process 

of doing, Malcolm, with respect to the timing of the claims. And I think 

that once we have these discussions on the phone, we will in all 

likelihood end up coming back out to the list and saying, “As a result of 

these discussions, here is where we” – that is, the leader of this 

particular issue – “believe that the IRP IOT team should fall.” So I have a 

feeling that we’ll wrap this up on the list and so I would encourage you, 

Kavouss, to join the list and restate what your concern is but I do think 

it’s an important exercise to go through these comments and that 

Malcolm is on the right track.  

 That’s my comment. Malcolm, back to you.  

 

MALCOLM HUTTY: Thank you, David. I would also add that my understanding of the 

procedure varies from Kavouss’s. Kavouss just said that the CCWG as a 

whole had agreed these Rules of Procedure. Now I’m not sure that 

that’s whether his understanding or mine is the accurate one, but my 

understanding was that that had not happened, that the CCWG had 

simply agreed to put these draft Rules of Procedure out for public 

comment but had not settled on approving these Rules of Procedure yet 

and that it was actually absolutely envisaged that this review of the 

public comment would happen and that our recommendation would be 

required to the CCWG before it would decide how to proceed if at all.  
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So having said that, I do think that we should go through the comments 

that have been received and I’ve tried to provide some structure to this. 

I’ve tried to separate these out into the different issues that were 

covered because there were multiple issues that were said. Some of 

them are arguments that are being raised in support of a particular 

position. There were some clear recommendations in some of them. 

But it is worth picking through.  

What we can see, I think, one reason why I think this is particularly 

worth doing is that when you compare the people who have made 

particular points, it is not always the same people making the same 

points or the same groups of people agreeing on the same points. But 

actually you have a kaleidoscope. While you have a degree of 

commonality on some issues, the arguments that are being put by 

persons #1 and #2 on one issue will not be #1 and #2 saying the same 

thing on the next issue. It’ll be #1 and #3 or #1 and #5 on the next 

issues. That I think in itself shows that people gave real thought and 

independent thought to this issue before submitting the comments they 

did.  

So working through them – the first question: “Support for the proposal 

that there should be a 45-day deadline.” How much support did we see 

in the public comments? In here I would draw attention to ALAC. ALAC 

stated that, “They specifically recognized the effort put in drafting an 

updated set of procedures that address the delicate balance between 

due process and expedited resolution times that will help provide both 

certainty and [solarity] to applicants in the IRP processes.” 
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I would read that comment as being a general statement that ALAC is 

content with our proposal as a whole. It is not a specific support for the 

45 days in particular, but I think it’s content with it. That comment 

stands out because it is the closest I could find in any of the comments 

submitted to anyone expressing support for the 45-day deadline.  

There was also support from Mr. Richard Hill for the principle of a fixed 

time bar. I think this is something that Greg has referred to as the 

“Principle of Repose” – not a term I was previously familiar with – but 

the idea that after 12 months after the action, there must be a hard cut-

off. Richard Hill wrote in with a support in principle for that. He was the 

only person that did.  

Moving on – 

DAVID MCAULEY: Before you move to the next one, Kavouss has his hand raised. 

MALCOLM HUTTY: Kavouss, come in please. 

KAVOUSS ARASTEH: Yes. No problem. My first question was not answered and I’m not 

convinced of what Malcolm said but I don’t want to raise it now. I will 

[inaudible] heavily to.  

My question is that, suppose that CCWG agreed with each [stage] less 

than 45 days. You put in a public comment and we have five replies 
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saying that 400 days but not 45 days. What we do? Do we agree with 

that? [Inaudible] public comments?  

MALCOLM HUTTY: Well, Kavouss, as the process as I understand it, the very fact of having 

public comments sends a clear signal that we are supposed to consider 

that and take into account what is said. If what you are concerned about 

is the notion of counting heads or simply just saying, “There was only 

one that said this and it was seven that said the opposite,” I don’t think 

that should be decisive. But for myself, I think we should take it into 

account. But whether we should give greater emphasis to the 

arguments that have been put by the people that made the points 

rather than simply counting noses, and that is why I put out this analysis 

here to attempt to assist us in giving greater attention to what people 

have said rather than just simply doing a tally. So in that sense, I’m 

suggesting the same as you, Kavouss.  

DAVID MCAULEY: Malcolm, I also want to mention one reply to Kavouss, and that is the 

IRP IOT is a creation of Bylaw Section 4-4.3 specifically – and so in that 

respect, our work is going to be managed by that Bylaw. And so we’re 

not reporting back to the CCWG in that sense. Basically the Board is 

going to approve the rules or not after public consultation. So it’s not 

quite like in Article 27 of the Bylaws. We’re not quite like Work Stream 

2. And I think that’s important to keep in mind. Anyway, enough said.

Back to you, Malcolm. Thank you. 
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MALCOLM HUTTY: Thank you, David.  

 

KAVOUSS ARASTEH: I didn’t ask for counting the heads. I said that if the time is 45 days and 

the reply are 450 days, is that [inaudible] present to the Board? This is a 

practical approach? Because 450 days have a lot of difficulty. There was 

some logic why we selected 45 or 50 but not 180. It’s far from that.  

 

MALCOLM HUTTY: Kavouss, that is something that we will have to consider, how we 

proceed on the basis of this. But I have actually suggested that the first 

step in that is to understand what it is that the public comment has said 

and so if you would kindly bear with me while we conduct this analysis, 

then we will have to decide as a group how to proceed.  

 

KAVOUSS ARASTEH: [Inaudible] if you allow me to finish my sentence then [come in]. 

Nevertheless, [inaudible] my intervention. No problem. Go ahead, 

please.  

 

MALCOLM HUTTY: Okay. Of those that said 45 days is too short, there were eight of them 

and the kinds of numbers that were put out then, there were put out, 

three of them – AFNIC, Auerback, and NCSG – had said 108 days. That’s 

six months. Two of them – INTA, a Trade Association, and Richard Hill 
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had said 90 days. The Registry Stakeholder Group I think that was, said, 

“Eliminate it altogether.” And  ISPCP, .music, and LINX just said, “It’s too 

short.”  

 Additionally – and this goes to the reasoning – three respondents 

specifically picked out the claim that 45 days would be – I used the word 

“biased” – that’s my word rather than theirs, but it would certainly 

affect different types of participants differently and therefore would be 

unfair to some, in the views of those commenters. NCSG specifically 

said, I remember, that non-contracted parties would have a harder time 

of complying with 45 days than contracted parties would.  

 Then we move on to the question of this issue of “repose.” “Should we 

have a fixed limit of 12 months or some other period that does not 

relate to the knowledge of the impact but relates only to the time after 

the action that is being complained about and happened?” And you’ll 

remember that this is specifically the thing that Sidley has warned is 

problematic in terms of conflicting with the requirements of the Bylaws.  

 There was seven respondents that said specifically and in very clear 

terms that they thought that this was wrong in principle. They were 

Sullivan, Rosenzweig, the CCG from Delhi, NCSG, .music, the Business 

Constituency, and LINX. There was a lot of additional reasoning offered 

in support of the contention that this is wrong in principle. I’ve tried to 

pull those out so that we can understand that better, and the main 

arguments being raised were firstly that it would undermine the 

effectiveness of the IRP at ensuring them mission limits restriction upon 

ICANN . Those points made by Rosenzweig, NCSG, and LINX, and LINX 

gave an extended example of how that might happen.  
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Another one was – and slightly related there – the argument that, 

“There should be no deadline if ICANN violates its core principles,” and 

Auerbach raised that point as well as LINX.  

Then there was the argument that if something conflicts with the 

Bylaws, every valid complaint should be heard. That was one raised by 

Rosenzweig, CCG Delhi, and LINX.  

Then possibly the largest point that was made – most popular point 

raised – was the idea that this fixed limit would not align with the actual 

reality of how long ICANN policy processes take, that they take years to 

come to fruition and therefore it might not be possible to bring such a 

challenge to them within 12 months because the process itself takes 

much longer than that. That argument was [raised] by Rosenzweig, by 

the Non-Commercial Stakeholders Group, by [ISPCP], by the Business 

Constituency, by CCG Delhi, by INTA, by .music, and by LINX.  

There were suggestions offered as to how to resolve that. Richard Hill 

appeared and NCSG clearly stated that they would recommend 

differentiating between policy type issues and administrative issues. So 

if ICANN makes merely an administrative issue, then having a fixed 

deadline would be acceptable but on a policy question where there 

could be a challenge that this was fundamentally against the core values 

of ICANN or outside its mission, then they wouldn’t want to see any kind 

of limit to that at all. That was argued for by NCSG and I think it was 

argued for by Hill, although another statement in a separate submission 

by Hill appeared to contradict that.  
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And then there was also a distinction not between policy and 

administrative decisions but between policy and facially invalid 

decisions, and that distinction was offered by the Business Constituency 

and was also offered by CCG Delhi.  

The NCSG also argued that the 12 months, again, would differentially 

affect different types of IRP claimants and that this would unfairly 

impact non-contracted parties who would be less able to access it than 

contracted parties.  

Those were the main arguments as to why the repose should be 

removed altogether as being wrong in principle. There were others that 

said that 12 months is too short, that either in the alternative wished it 

removed altogether but if it’s not removed altogether, wants it to be 

longer, or didn’t say that they wished it removed altogether but did say 

that it was too short. Auerbach, Rosenzweig, INTA, the Registry 

Stakeholder Group, and the Business constituency, all said that. So there 

you see INTA that recommended a two-year period did not disagree, 

was not listed amongst those that disagreed with in principle, whereas 

the Business constituency did disagree with it in principle but offered an 

new alternative if that’s not acceptable [or] it should be three years in 

their view.  

Those were the main points of major principle. There were then some 

supplementary points that were made on more points of detail.  

DAVID MCAULEY: May I interrupt a second? 
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MALCOLM HUTTY: Certainly.  

 

DAVID MCAULEY: Here’s my question to you – I think you’ve gone through the gravamen 

of the concern with respect to the time periods. My request would be 

that maybe in a follow-up on the list we could take the ancillary issues  

up with the group, but the reason I’m concerned is just the time of the 

call and so I thought we ought to try and get to questions if that’s okay 

with you. And if it is okay, Kavouss has his hand raised.  

 

MALCOLM HUTTY: Okay. In terms of how we would move forward, there was actually one 

thing that comes up in the ancillary that I would suggest is the first 

threshold question that we would need to address before deciding how 

to deal with the gravamen and the main issue, and that’s whether or 

not [inaudible].  

 

DAVID MCAULEY: That sounds fine. Before you bring that up, let’s ask Kavouss to take the 

floor with his question.  

 

MALCOLM HUTTY: Kavouss.  
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KAVOUSS ARASTEH: Yes. With respect to what time later on we agree at the level of this 

group and [inaudible], I want to say I have never heard any process 

without any time limit. [Inaudible] process, you have to prepare your 

tax [inaudible] you have to pay your taxes, regulations, so on so forth. 

So those people think that remove the time they are not logical persons. 

We need to have time. What time would be a good one? This is 

something we could discuss but we could eliminate as a possibility that 

removing all the time limits.  

That doesn’t work. This is something that at least we have to agree 

before going to the process. Otherwise, we come to the issue that 

somebody wants no time limit and the lower part, no time limit and 

upper part, that be a total disappointment. So we need to have a time.  

 What would be the correct time? After the comment received, full 

comment received, that is something we should discuss, but we could 

eliminate the exclusions of no time at all. Thank you.  

 

MALCOLM HUTTY: Okay. That’s slightly pre-empting the threshold question that I was 

going to raise that two of the constituencies had put in – the Business 

Constituency and the ISPCP – had both recommended that actually we 

have a moratorium on this. Not that we necessarily never have a time 

limit on this, but that from a process point of view that we go ahead 

with updated supplementary procedures for the time being without any 

new time limit added, and then review the impact and study the impact 

and study the issue over a longer period rather than doing it at this 

time.  



TAF_IRP-IOT Meeting #15-2Mar17 EN

Page 19 of 33 

The BC does argue that there is no time threshold at the moment and 

therefore this is a novelty and there is therefore no urgency about 

introducing it. Actually, I’m not entirely sure that they are correct that 

there is no threshold at the moment but there we are. But that was 

what they argued. If we were to go with that, I wondered how we 

would do so. And it struck me that there were multiple options. 

One, which Kavouss would clearly dismiss immediately from what he 

has just said, would be to simply say, “There shall be no time period,” 

and that would be our recommendation. It struck me that there was 

another way of implementing this that we could consider, which is to 

remove any explicit and numerical time bar but instead to say that it will 

be within the discretion of the IRP to strike out any claim for being too 

late if, in their opinion, it was so late that a fair hearing could not be 

achieved and that the IRP’s purpose could not be successfully delivered. 

That would be a second option.  

The third and final option I would suggest is that we say, “No, we would 

not do a moratorium,” and that instead we would have to construct a 

revised time bar that is consistent with the Bylaws as a minimum 

requirement and that we can defend as being the appropriate threshold 

in reply to the issues that have been raised by the public comments. 

That may mean conforming to the public comments’ opinions or if we 

disagree with them, that we can say why we have done so in a way that 

is convincing – because it’s not going to be us that decide whether or 

not these procedures go ahead. It will be firstly the CCWG and then 

ultimately the Board – and anything that we say will have to have a 

convincing explanation as to why we have done it. 
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So the third option I think would be about constructing that. But I would 

suggest, David, that the first threshold question we need to decide is 

whether the group agrees with the Business Constituency that actually 

this should be put off until a much later date for more detailed study or 

takes the view that Kavouss does that that needs to be taken off the 

table immediately and that we go ahead with constructing something 

that is Bylaws compatible.  

DAVID MCAULEY: Thank you, Malcolm. There are two hands – Becky first and then I raised 

my hand because I want to speak as a participant rather than the lead.  

Becky, the floor is yours. 

BECKY BURR: Thanks. I have a question here because I want to make sure we 

understand what we’re talking about. When you’re talking about that 

there should be no time period, are we talking about repose or a period 

of time within which you must file?  

I think that Kavouss, in my experience, is correct that there is always 

some outer limit that starts at the time you either know or should know 

how something is going to affect you. You have a period of three years, 

two years, whatever the statute of limitations is. So I just want to make 

sure I understand what we’re talking about. Are we talking about the 

period of time to file after you know or should have known how you’re 

going to be affected or are we talking about the outer repose – “You 

must file within 12 months of the event” – or something?  
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MALCOLM HUTTY: Thank you, Becky. Remember this is not my proposal. This is responding 

to the inputs raised and I was picking out something that I thought was 

a threshold issue first. And it’s the Business Constituency – and I will 

read to you their paragraph on this. And they boldened it to make sure 

we didn’t miss it. And they say: 

“In the light of these concerns, the Business Constituency recommends 

that the IRP IOT impose a moratorium on imposing any time limits 

related to bringing forth an IRP until further studies can be conducted 

by the ICANN community to assess the potential impacts of such time 

limits.” 

That’s why I say this is a threshold issue. So I don’t think that’s just 

about the repose. I think that recommendation is that we should have a 

moratorium on anything and a study period and further study of the 

impact. Whether or not we accept that recommendation is a separate 

matter, but I think that they are speaking there not only to repose but 

to the whole thing. And really we need to decide whether or not we 

accept that. If we accept that, then we can stop. If we don’t accept that, 

then fine. We can put that aside and say, “Right. Well we’ve disposed of 

that.”  

DAVID MCAULEY: Thanks, Malcolm. I’m next and I’m speaking as a participant here, and I 

have a comment and a question. The comment is, I would personally be 

opposed to the idea that the Business Constituency is making here. And 

I think we are engaged in this timing issue and a really difficult balancing 
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act of trying to make sure that a claimant has a fair chance to bring a 

claim and that ICANN is protected from constant exposure to old, stale, 

claims, whatever it might be. I’m not sure I’m using the right 

terminology. But I think that a time limit which typically ensues in courts 

and arbitration is a fair thing and we ought to try and nail this down.  

 My question to you is – and I know there’s a lot of comments and 

there’s a lot of words and all, but can we cut through this Gordian knot 

perhaps by just saying whatever time period we’re speaking of – it could 

be 45 days, it could be one year – whatever we settle on, whatever that 

number is, that if somebody brings a claim within that time of the time 

that ICANN took the action or the time from that action causing harm to 

the claimant, wouldn’t we solve this problem perhaps maybe if need be 

in conjunction with your suggestion that the Panel would have 

discretion to allow an out of time claim if fundamental fairness required 

it? Wouldn’t that cut through all of this? That was my question. Thank 

you.   

 

MALCOLM HUTTY: I need to understand more clearly your proposal, David. Are you saying 

the later of those two periods, the earlier of those two periods? What 

exactly are you proposing?  

 

DAVID MCAULEY: Both of them. In other words, a rule that would say a claimant must 

bring a claim within X number of days of ICANN taking the action, or 

that same number of days within which the claimant should have 
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known of the harm that was caused to him – whichever of those dates is 

later. 

MALCOLM HUTTY: Whichever of those dates is later. Okay. 

DAVID MCAULEY: Yes. And then maybe having a paragraph saying the Panel could in 

extraordinary circumstances dispense with the time limitation if justice 

or fundamental fairness required it. That’s basically what I’m suggesting. 

Would that cut through this?  

MALCOLM HUTTY: It would cut through a very large proportion of it. By saying, “whichever 

is the later,” you would satisfy the opposition on the grounds that the 

12 months’ repose is wrong in principle if the period after knowledge 

comes later than that then it would still be valid. So that would satisfy 

all of that and would deal with a very large bulk of it. It wouldn’t deal 

with everything. We’d still have to deal with the issue of picking exactly 

how many days – is it 45 days, 180 days, whatever. You would also have 

to consider whether even that 12 month figure was the right number. 

There is in particular the NCSG keeps coming back to the same point 

that the number, as well as being wrong in principle in their view, is 

biased in that it is harder for a non-contracted party to adhere to than a 

contracted party. And we’d have to decide whether we accept that 

comment. And if we do, then pick an alternative number or maybe we 

don’t accept it in which case we [deal with] it.  
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So there would still be that that would need to be considered. But if we 

did what you said, we would certainly have cut out a big and thorny part 

of it which is this issue of repose which has got most of the opposition 

and which is opposed by Sidley.  

DAVID MCAULEY: Thank you, Malcolm Next hand up is Kavouss. Malcom, after Kavouss’s 

question, could you summarize it please? I’m having a very hard time. I 

think it’s my connection. I’m getting much of what Kavouss says but not 

necessarily all.  

Kavouss, you have the floor. 

KAVOUSS ARASTEH: David, I am not in favor of your proposal as supported by Malcolm. 

What you are saying we would have a starting point deadline and then if 

somebody bring a claim and that deadline was [hard] to him or her, 

then the Panel will decide to extend that. That is not correct. I am 

opposing to that process. What I can do – at least suggest that – I take 

the approach proposed by Business Constituency but in the reverse 

direction. We go ahead with whatever time limit that we establish – 

whether 45 or 60, even lower, 12 months or 18 months in the higher – 

put it into the trial test of three years. If something comes and show 

that there is deficiency, we review that after some time. 

But you have to start on something. You could not start on moratorium 

for years and then come [apart] some things that may cause problems 

for the people that would have difficulty [cases] to come to the Panel 
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within the three years. So I don’t think that neither your proposal nor 

the BC proposal is acceptable. This is totally negating what we have 

done during the [months] of the first Work Stream. So we have to have 

some time limit. Whatever time limit we could agree based on initial 

proposal and comment received. But no public comment or moratorium 

public comment or what you say, provisional deadline and then correct 

it by the Panel according to the claim of the people is not working. It’s 

impractical. I cannot agree with that. Thank you.  

DAVID MCAULEY: Thank you very much, Kavouss. I could hear that. So back to you now. 

MALCOLM HUTTY: You could hear that. Okay. The only thing I would add to that is that the 

last part of Kavouss’s recommendation that whatever we do should be 

subject to a review after a defined period to see whether it’s working or 

not was also one of the ancillary points that was made. It was made by 

ALAC. 

I think the group as a whole have to take a view here. David’s proposal 

would be welcomed by the great bulk of those that replied to the public 

comments insofar as it would be welcomed by them. It would certainly 

simplify how we go forward. The difficulty that I see with going forward 

with what we have at the moment as Kavouss suggests, apart from the 

fact that we clearly have substantial and well-reasoned opposition to it 

from a number of parties, is the opposition from Sidley. Sidley warn us 

that this is inconsistent with the Bylaws. So I think we could expect that 

if we do go ahead with this, It will not be accepted at a later stage in the 
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process, whether the CCWG doesn’t accept it in the face of the legal 

advice to the contrary or maybe the Board would say that they couldn’t 

accept it given that it’s been advised as being incompatible with the 

Bylaws.  

I think we would have to do something to that, and so I respectfully 

disagree with Kavouss’s recommendation on that. But I note that 

there’s – and I don’t think this should be just me, David, and Kavouss – I 

would be very keen to hear others.  

I see that Becky is speaking in the chat: “I would be willing to dispense 

with an absolute repose but very uncomfortable without the statute of 

limitations commencing from a, ‘knows,’ or, ‘should have known,’ 

standard. Six months from the time you know or should have known 

that you have/will be harmed plus David’s ‘fundamental fairness’ 

caveat.” Becky seems to be therefore clarifying and really supporting 

David’s proposed way forward.  

When I say that I think that this would deal with most of the comments 

in the chat, I’m trying to act neutrally as Chair in that, but certainly it’s 

clear that my comments were included in that and I would be 

comfortable with that as a way forward as well. I think that would 

provide a good way forward for myself.  

Who else is on the call that hasn’t given a view yet? Can we have some 

more views from anyone that hasn’t –  
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DAVID MCAULEY: Malcolm, I will keep my eye out for hands up in response to your 

request, but another way I think we can wrap this – because I would like 

to tee up the next issue – another way to wrap this is, we inevitably will 

have to work on the list. And so my request to you will be that you 

come out on list and summarize the discussion whenever you can and 

summarize the discussion and invite people to comment on the list, 

including ICANN Legal and Jones Day- I know we have reps from both on 

the call – so please feel free to weigh in, and ask people to comment on 

the list and then we’ll go from there. And I think that we will inevitably 

have to work on the list as well. So does that sound like a fair way to 

wrap this up? 

MALCOLM HUTTY: That sounds great. 

DAVID MCAULEY: And Malcolm, personally I’m happy to work with you on trying to come 

up with a format so that we might come up with a format that speaks to 

instigating discussion and allowing folks to know that we’re moving 

towards resolution here. So I’ll be in touch with you the next day or so 

to try to figure out how we might be able to do that.  

MALCOLM HUTTY: Yes. And I just briefly note, Becky, your comment on the chat has been 

noted for the minutes and it also is reflected by one of the public 

comments as well about how it relates to [CEP] I’m trying to pick out… 
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Yes, it was the Registry Stakeholder Group that made that point as well. 

So that’s duly noted.  

DAVID MCAULEY: Thank you very much, Malcolm. 

I would like to move on to the next substantive discussion which deals 

with parties and joinder and consolidation, those kinds of matters. I 

have volunteered to take that up, take the leads on that particular issue 

and I believe that everybody on the list has seen some materials that I 

sent forward earlier this week. 

Bernie just reminded us that we’re running out of time on this call so I 

would like to tee this issue up and then what I intend to do is come out 

on the list just like I asked Malcolm to, to re-tee up this discussion and 

ask for input and try and move this forward.  

I used the comments by Fletcher to act as a catalyst for what I was going 

to say, and I’ll get to that in just a minute, but there are two hands up. 

So first Kavouss, you have the floor. I’m asking commenters now to 

please be brief. Thank you. Kavouss?  

KAVOUSS ARASTEH: Thank you. If you adjust the time I have no problem. But if you have 

new approach, that should go again to public comment. [If you are 

talking] new approach [inaudible] it should go to the public comment 

because [inaudible] the time. [Inaudible] or combine two process. I 

know my [inaudible] it would work successfully until [inaudible] matter. 

But I am not in favor of doing something totally brand new. Thank you.  
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DAVID MCAULEY: Thank you, Kavouss. Liz, you have the floor. 

LIZ LE: hi David. Yes, I missed the comment, the proposal that you made. Is it 

possible for you to put that in writing in the chat on the proposal about 

timing?  

DAVID MCAULEY: I’m not sure I follow, Liz. Could you state that one more time? 

LIZ LE: I stepped away and I think you made a proposal about timing on the 

issue of time bar, and I’m wondering if you can put that in writing in the 

chat?  

DAVID MCAULEY: Yes. I probably won’t be able to put it in chat during this call, but the 

suggestion I just made to Malcolm in the discussion I will try and 

recapture or actually Malcolm will probably do it in his summary. But if 

it’s inadequate, I will make sure it gets on the list.  

MALCOLM HUTTY: Right now, though, Becky’s made something in the chat that I think 

summarizes what David’s point is, so I think if you read what Becky Burr 

[2], the comments from 13:42 onwards I think that is what David 
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suggested. So you can see it now and we will confirm that on the 

mailing list. 

DAVID MCAULEY: Thank you, Malcolm. Liz, I take it… Will that address what you want? 

LIZ LE: Yes. Thank you. 

DAVID MCAULEY: Thank you very much. 

Getting back to the joinder issue, let me just speak to it. We really don’t 

need to put it on the screen right now. I’m using Fletcher as a catalyst – 

they’re certainly not the only part that talked about joinder and parties 

– for instance, the Non-Commercial Stakeholders Group made a similar

comment. But Fletcher basically pointed to the fact that the Applicant

Guidebook from the 2012 round of new gTLDs basically did not provide

an appeal to people who lost before an expert panel. Those were the

panels that heard legal rights objections, string confusion objections,

and community objections. But now the Bylaw explicitly says that expert

panel decisions can be brought to IRP.

And so Fletcher is making the point that we in the rules need to be 

clearer and explicit about parties who won before the expert panel, 

therefore they’re not likely to bring a claim. Parties that lost are likely to 

bring a claim. And in doing that, Fletcher’s question is – what about the 

parties that won? How are they going to be heard?  
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And so while we’re in this particular call reaching the top of the hour I 

can’t get into detail. I will in the list. That’s really the issue, and I think 

they raised an important issue. Before I say more, Liz, you have your 

hand again so let me ask you to take the floor.  

LIZ LE: I’m sorry. That’s an old hand. 

DAVID MCAULEY: I’m sorry. 

So Fletcher suggested three safeguards: 1) that we should have a rule 

that provides actual notice to all the original parties before the expert 

panel, 2) that we should provide a mandatory right to intervene to all 

the parties – they can decline it but they would have a right to do it, and 

3) require the IRP panel to hear from everybody that was involved

below before they give any interim relief.

Frankly, I think these are sensible provisions. They gave us draft 

language. I’ve gone through it. Some of it doesn’t match up quite to the 

Bylaws, and so my intent is to take this issue along with challenges to 

consensus policy – which I sort of joined because Fletcher joined them – 

and I’m going to come to the list, much like Malcolm is going to do. 

Malcolm’s coming to the list in the next week or so will be a summary of 

our discussion. Mine will have to be more because we haven’t had a 

chance to discuss this yet. But it will recognize that we are in a time 

crunch and we have to have a hybrid way of operating, taking some 

issues up on the phone and taking other issues up on the list. And so I’m 
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looking forward to doing that but now that we have a minute left let me 

wrap that and ask if anybody has any other business to bring up on this 

call. I don’t see any  hands… Kavouss, you have a hand up. You have the 

floor.  

KAVOUSS ARASTEH: David, at this last moment, you propose a revolutionary action saying 

that those who have lost the case bring it back to the IRP. This would 

result in sort of instability in the entire process. [Inaudible] someone 

wins, someone lost. I’m finished. And now from 2012 in 2017 you 

[want] that the people they lost bring back the case. What to do with 

that? Why we have to do that? Why there is such a retroactive 

application? I’m not in favor of all of these new things that you propose. 

There is no logic behind that. Maybe you have mobilized two people to 

agree with you, but I’m one that is opposing to that. It is not legitimate 

that if somebody lost bring, back the case. This is instability in the whole 

process. Somebody win and somebody may go ahead with the project 

and now all of a sudden you bring it back to the IRP and then that would 

reverse the decision so what happened to that investment? What 

happened to that process? This is totally de-stability of the whole 

process. Please kindly be careful what you’re proposing. Thank you.  

DAVID MCAULEY: Thank you, Kavouss. We have to wrap but just a brief response. The 

Bylaw Section 4.3N requires that the Rules of Procedure ensure 

fundamental fairness and due process. And then it says, “Shall at a 

minimum address the following elements.” One of those is issues 
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relating to joinder intervention. I actually think we’re within the scope 

of what we need to do but I take your point and will mention it in my 

summary and trying to move this issue forward.  

We are out of time and I want to respect everybody’s time. So I will say 

thank you to everybody. Thanks especially to Malcolm for leading us on 

the timing issue, and thank you to all for participating. Please look for 

action items on the list and please engage on the list. And I hope 

everyone has a good day and thank you all for participating.  

That’s the end of this call. Thanks very much. 

[END OF TRANSCRIPTION] 
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IOS MEETING 
Tuesday, October 9, 2018 – 19:00-20:00 

>> BERNARD TURNCOTTE:   David, we have 5 formal members.  That's enough to go ahead.

You have a are hard stop at the top of the hour.  I do as well. 

>> DAVID McAULEY:  Anyone in the group have changes to the SOIs they want to note?  I don't see any

hands.  I don't hear anything.  I think we can proceed on.

If you're not speaking mute the phone as well. 

Excuse me. 

Welcome to this good group of people many I need a sip of water.  I'll be a second. 

Thank you, excuse me for that. 

But, as you saw from the e-mail I sent yesterday to agenda the hope is to get two thing done interim 

rules of procedure then turn to repose and get those done in fairly quick order so we can present them 

to the board. 

Then as the group returns to the group look at adding more members to the group.  The first part is to 

try to get to interim rules of procedure.  So, you saw the materials that Bernie sent around.  And with 

the exception of rule 4, time for filing, these rules are pretty much where we have arrived after all of our 

work to date, excuse me.  In order to go through the call today, I'd like to mention, and this is going to 

be an important call of record, as will Thursdays, my plan is to actually read the rules.  I'll try to do it 

reasonably quickly.  But also noting that our captioning is really the way that we are going the keep a 

record here in addition to the audio record. 

Is to read the rules but I don't read the definitions.  I'll simply list the terms that are defined.  And I won't 

be reading footnotes. 

With respect to rule 4, when I read that, I'll read it as it appears now, but I will also state my recollection 

that we have agreed to a safe harbor of sorts.  Which I will describe when we get to rule 4. 

Ex. 202
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And when we get to sending language to the list, I will be happy to take on the role of providing that 

language. 

As I read the rules, if anyone has a request of change to any rule, certainly raise your hand and mention 

it and once the discussion of that is done, I would like to that person to send to the list a sort of written 

encapsulation of what was agreed showing changes from where we are now on the list or call from 

Thursday.  In that respect, when we get to rules 7 and 8 to joinder and discovery, I myself will have 

comments which I will be mentioning in my personal capacity, not as leader of the IOT. 

So the goal here for the first part of this is to arrive at interim rules we can send to the board.  So I plan, 

in just a few minutes to start reading.  I'm going to ask first if anyone has any comments on this 

approach or anything they want to say as we dive into this. 

Also, I want the remind as Bernie put in the chat, this is a 60 minute call the there's a hard stop at the 

top of the hour for a number of us. 

And I see, I'm going to go take a look, I don't see any hands.  Okay, let's begin and go through the rules 

many by the way, I'm reading from what is known as the clean copy. 

And just I'll take one second. 

Number 1 is definitions.  Within that group we have definitions for the following terms:  A claimant is 

defined.  Covered actions, disputes, emergency panelist is a defined term.  Iana.  The international 

center for dispute regulation.  The ICDR, ICANN of course. 

Independent review process is a defined term.  IRP panel.  IRP panel decision.  ICDR rules.  Procedures 

officer is a defined term.  Purposes of the IRP is a defined term.  And standing panel. 

I don't see any hands.  That's just a compulation of what is there. 

Number -- compilation of what is there.  Number 2, IDCR will apply the interim supplementary 

procedures in addition to IDCR rules.  In all cases submitted to the IDCR in connection with article 4 

section 4.3 of ICANN by I laws after the date the up rules go into effect.  In the event there's any 

inconsistency between the interim supplemental procedures and the IRDC rules these limit 

supplemental rules will governor.  The interim of the any amendment of them should apply in the 

independent review is commenced IRPs commenced prior to the adoption of implementary procedures 

the effect of the time such IRPs were commenced.  In the event any of the subsequently amended the 
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rule surrounding the application of those amendments will be defined there in.  So, for rule number 2, 

it's on the floor and open for any comments or concerns. 

I'm going go on mutagen just for a second. 

Okay, thanks.  I don't see any hands. 

So we will proceed on. 

To rule number 3, composition of independent review panel.  The IRP will comprise three panelist 

selected from the selecting panel unless a standing panel is not in place when the IRP is initiated.  The 

claimant should select one panelist from the standing panel and the two panelists will select a third 

from the standing panel.  The will not take effect unless and until the standing panel signs a notice of 

standing panel appointment affirming it's able to serve and independent of IRCD rules.  In addition to 

disposing relationships to the parties to the dispute IRP panel members must dispose of material 

relationships to ICANN or ICANN supporting organization or advisory committee.  In event that the 

relevant IRP is niche rated or in place but does not have capacity due to other IRP commitments the 

claimant and ICANN should from outside the standing panel and the two panelist should select the thirst 

panelist in the event the two parties select the panelist cannot agree on the third panelist the IRCD rules 

should apply to the panelist.  In the event the panelist re-sign are incapable of performing the duties of 

the panelist and it becomes vacant a substitute should be appointed pursuant to section 3 of the interim 

supplemental procedures.  That's now on the floor and open for comment. 

I'm looking at Chad.  I see Avri will not be hear for the next meeting.  I'm sorry to hear that but Avri 

please comment on list as you wish.  And thank you robin for the information about the SOI.  I don't see 

hands. 

Yes go ahead Bernie. 

>> BERNARD TURCOTTE:  I notice you're having trouble with your voice if you want me to read I can.

>> DAVID McAULEY:  Let me do number 5 and you take 5 A, etc.

>> BERNARD TURCOTTE:  Just doing this to help out, that's fine.

>> DAVID McAULEY:  I'm sorry, Bernie I didn't catch all that what was that?

>> BERNARD TURCOTTE:  Yes, perfect.
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>> DAVID McAULEY:  Okay thanks.

Let me go ahead and read time for filing.  Rule number 4 is the next one up.  An independent review is 

commenced with a claimant files a written file of dispute a claimant should file a written statement of 

dispute no more than 120 days after the claimant becomes materially aware of the effect or in-effect of 

arise to a dispute.  The may not be filed 12 months from the date of such action or inaction in order for 

an IRP to be deemed to be timely filed all fees should be paid to ICDR within 3 business days as 

measured by the ICDR in filing with request with ICDR. 

I mentioned at the top that I would note that we have discussed and agreed, not the actual words but 

we agreed to the concept of a safe harbor here and if I'm not mistaken the concept of a safe harbor is 

while these interim -- while these interim rules are applicable, the second part of this two part timing 

limitation, that is the 12 month limitation, would note apply so that no ones prejudiced while we are 

trying to sort out what we call the issue of repose. 

And so, that is my understanding of where we are on this rule.  And I see Malcolm's hand is up.  I'll give 

the hand to Malcolm and -- so Malcolm please take over.  

>> MALCOLM HUTTY:  Thank you David.  Your handling this meeting in an especially formal manner so I

feel it's important I respond accordingly with a formal statement on this point.  I'm always on record of

having said there's not time for filing is inconsistent with the bylaws we are in dispute about this and

decided to adopt the interim procedures in time resolve this dispute without holding what up what

ICANN insure us is an urgent need for the bylaws in an interim basis.  So I am okay with that.  But only

on the understanding that I want understood for the record want written into the record that in no way

[indiscernible] resolve at all from the disagreement or the dispute as to the compatibility from this

clause with the bylaws or it's probe tee.  Thank you

>> DAVID McAULEY:  Thank you Malcolm.  So noted.  I'm trying to be formal and I appreciate how you

made your statement.

I put my hand up as a participant to note that while I mentioned the one safe harbor we discussed, I 

would like to ask if we need another safe harbor and I'm particularly interested in the views of other 

members of this group.  And that safe harbor would be that in the public comments.  And this would be, 

I'm speaking now with respect to the 120 day limitation because I believe we will put out an interim rule 

whether it's a rule that states a 12 month limitation or that would be under a safe harbor.  If you go back 

to 120 day limitation that's not under a safe harbor.  I wonder, what do we think in this group about 
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public comments that say, in measuring that 120 days we should put in some kind of hold while people 

are pursuing CEP?  So, I'm asking that as a question.  And hoping that some people resume have views. 

And if not, I can -- I would be happy to float language to list that -- that we can look at. 

But I'm interested, I see Sam your hand is up.  I'll ask you to take the floor. 

>> SAM EISNER:  Thanks David.  That idea of tolling when a CEP is in process, is already part of our

current process, so we can try to find the language, I don't know if it's in the CEP documentation.  So we

already do have language with that.  And I think that we you know from the ICANN side, we support that

as well.

That that time period, if 120 days, so long as your CET is commenced in the 120 days that the time 

period to file the IRP is extended we wouldn't have any issues with that from the ICANN side.  And we 

can try to color out the language that we already have on that. 

>> DAVID McAULEY:  Thank you Sam, I need the lower my hand.  Thank you Sam, I appreciate that.  I

don't recall that language and I do recall that we have on our plate, after we get through the rules and

repose, we do have a month o amongst other things to come up with CEP rules.  So if you can look up

the language or put something on list that may mention that I think it would be good the mentions that

in the rule.

So, I -- Sam I'm taking that's an old hand or new hand? 

>> SAM EISNER:  Old hand.

>> DAVID McAULEY:  Thank you.  Let's move on, Bernie can you go ahead with rule 5?  D.

>> BERNARD TURCOTTE:  Sure.  Rule 5 conduct of in the independent review.

It is in the best interest of ICANN and of the ICANN community for IRP matters to be resolved 

expeditiously and that reasonably low cost while ensuring fundamental fairness and due process 

consistent with the purposes of the IRP.  The IRP panel should consider accessibility and fairness and 

efficiency.  Both as to time and cost in its conduct of the IRP. 

In the event that an emergency panelist has been designated to add adjudicate a request for interim 

relief pursuant to the bylaws article 4 section 4.3 [p], the emergency panelist shall comply with the rules 

applicable to IRP panel.  With such modifications as appropriate. 
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And I guess I'm going right -- or not? 

>> DAVID McAULEY:  Before -- are you going do 5?  Before you do that, let's see if there's any comments

or concerns with what you read in 5.  I don't see hands or hear anyone.  So Bernie if you are going to

take all of 5, you're welcome to continue.  Or if you want to bounce 5 A and B between us let me know.

I think I'm okay lights do 5 A.  Nature of IRP proceedings.  The IRP panel should conduct its proceedings

by electronic means to the extent feasible.  The hearings should be permitted as set forth in the these

terms supplementary procedures.  Where necessary, the IRP panel may conduct hearings via telephone

or video conference or similar technologies.  The IRP panel should conduct its proceedings where the

assumption that in-person hearings shall not be permitted.  For the purposes of the interim

supplementary procedures an in-person hearing is any IRP proceedings held face-to-face with

participants physically present in the same location.  The presumption against in-person hearings may

only be rebutted in varied circumstances.  The IRP determines that an in-person hearing has

demonstrated that an in-person hearing is necessary for a fair resolution of the claim, 2 that an

in-person hearing is necessary to further the purposes of the IRP and 3, considerations of fairness and

furtherance of the IRP out weigh the time and financial expense of an in-person hearing.  In no

circumstances shall in-person agency be permitted for the purpose of producing new arguments or

evidence that were not previously presented to the IRP panel.  All hearings should be limited to

argument only.  Unless the IRP panel determines that the party seeking to present witness testimony

has demonstrated that such the is 1, necessary for fair resolution of the claim, 2, necessary to further

the purposes of the IRP.  And 3, considerations of fairness and furtherance of the purposes of the IRP

out weigh the time and financial expense of witness testimony and can cross-examination.

All evidence including witness statements must be submitted in writing, 15 days in advance of any 

hearing. 

With due regard to ICANN bylaw article 4 section 4.3 S the IRP panel retains responsibility for 

determining the timetable for the IRP proceeding.  Any violation of the IRP panels timetable may result 

in the assessment of cost pursuant to section 10 of those in term supplementary procedures.  That 

concludes 5 A David over to you. 

>> DAVID McAULEY:  Thanks Bernie I put my hand up as a participant here.  I have one minor comment

in second paragraph in page 5 third line.  That sentence rotes reads hearings should be and, etc. and

technologies there's a closed parentheses that we need to eliminate there's no open parentheses.  I

mention I now but for similar changes, where we are just correcting typos and things like that, I don't
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think we need the mentions them to phone unless anyone thinks we should.  I wanted to make that 

point by pointing out that one small typo.  That's my only comment as participant, thank you Bernie. 

And so I don't see anyone else's hands or voices.  So Bernie go ahead and press on. 

>> BERNARD TURCOTTE:  Thank you.  5 B translation.  As required by ICANN bylaws article 4 section 4.31 

or L, I'm uncertainly all IRP proceedings should be administered in English as the primary working 

language with provision of translation when needed it shall include written documents and transcripts 

and interpretation of oral proceedings.  IRP panel should have direct discretion to determine 1, when 

the claimant has a need for translation services, 2 what documents and or hearings that need relates to 

and 3, what language the document hearing or other matter or event shoe shall be translated into. 

A claimant not determined to have a need for translation services must submit all materials in English 

with the exception of the request for translation services if the request includes claimants certification 

to the IRP panel.  That's submitting the request in English would be unduly burdensome some in 

determining whether a claimant needs translation the IRP should the spoken written and English.  And 

to the extent the claimant is represented in proceeds by an attorney other agent that representatives 

proficiency in spoken and written English the IRP panel should only consider requests from translation 

from to English and other 5 official languages of the United Nations.  IE French, Russian, or Spanish. 

In determining when translation of a document hearing or other matter or event shall be ordered, the 

IRP panel shall consider the claimants proficiency in English as well as the other requested language 

from among Arabic, Chinese, French, Russian or Spanish.  The IRP panel shall confirm all material 

proportions of the record of the proceeding are available in English. 

In considering requests for translation the IRP panel shall consider the materiality of the particular 

document hearing or other matter or event requested to be translated as well as the cost and delaying 

occurred by translation pursuant to ICER article 18 on translation.  And the need to insure the medical 

fairness and translation of ICANN bylaws article 4, 4373 and 4.  And otherwise ordered by the IRP panel, 

cost of need based translation as determined by the IRP panel shall be covered by ICANN as 

administrative cost and shall be coordinated through ICANN serve could provider.  Even with a 

determination of need based translation if ICANN or the claimant coordinates the translation of any 

documents to its legal, such legislation of the legal cost and not an administrative cost born by ICANN.  

And in the event that either the claimant or retains a translator for the hearing or other matter, as such 

retention is not pursuant to determination need based translation by the IRP panel, the cost of such 

translation should not be charged as administrative cost to be covered by ICANN.  David, over to you. 
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>> DAVID McAULEY:  Thank you Bernie that was quite a lot.

That one is now open and on the floor.  So comments?  Questions about it are certainly welcome.  I see 

Malcolm hand up please, go ahead. 

>> MALCOLM HUTTY:  Thank you I had two things.  Firstly the authoritative language for the decision.  I

don't see, this is already new language that the currently not considered I don't see it stated where that

the authoritative decisions shall be in English for the purposes of future reference.  It says that the

English will be the primary working language.  But that's not the same as the authoritative text of the

decision.

So I think that should be added. 

My second is, the final sentence, if ICANN retains translator, even if it hasn't been by the claimant that 

will be a cost that is not in the administered cost and can be assigned to the claimant, that doesn't seem 

right. 

For example, if ICANN picks a panelist that requires translation, claimants could end up picking up the 

crux of that.  This would be a significant hurdle in the way of per say claimants. 

So I would say claimants should only be exposed to the cost of translation if they request it. 

>> DAVID McAULEY:  Thank you Malcolm.  And the third point.

>> MALCOLM HUTTY:  Those were my only points.

>> DAVID McAULEY:  So with respect to the authoritative decision point, I see -- before I start

commenting I see Sam's hand is up.  Go ahead Sam.

>> SAM EISNER:  This is Sam Eisner for the record.  Malcolm if there was a need for translation at the

panel level, that would, I think that would be covered by the administrative cost of the hearing.  So the

cost that we would envision the claimant to be responsible for would be for example, you could say that

someone would -- if they wish to control the translation of their briefing document or something

because of the way it's translated might be important for the statement of their legal argument.  That

would be something that the claimant would be responsible for.  But other translation for moving the

process along would be considered administrative.  That's where the administrative cost comes in.

Because ICANN there's already a requirement for ICANN to be responsible for administrative costs.  So
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my sense is we don't need to add anything to cover that.  So you can, if you want the read the rules 

again with that in mind, let me know.  And see if you want the add anything else. 

>> MALCOLM HUTTY:  Can we just have clarification of what you were thinking of a circumstances in

which ICANN would retain a translator at its own request, not at the claimants request, at which that

would not be considered an administrative cost?

>> SAMANTHA EISNER:  So, there could be a possibility that ICANN, separate from the administrative

cost in the proceeding, if ICANN needed to provide a translated version of its briefing papers, that

because that is a -- because the statement of it, and the way that claims are presented, might be really

essential to how ICANN is stating it's case.  That would be something that wouldn't be an administrative

cost, that would be a legal cost.

>> MALCOLM HUTTY:  I don't understand this point.  Could you please give me some examples to why

this -- give some example that would give some reason as to why a claimants, the circumstances in

which a claimant would be properly exposed to a translation that ICANN is doing for its purpose bus not

because the claimant asked for it.

>> SAM EISNER:  The claimant is responsible for cost if ICANN made the translation?

>> MALCOLM HUTTY:  If these are legal costs rather than administrative costs, then the claimants

particularly exposed to having the cost shifted on to them vendor.

>> SAM EISNER:  , I imagine if they are choosing -- if the claimant for example chose to control the

translation of it, as opposed to using the translation service that would be made universally available,

then that would be something that the claimant would then assume as a legal cost.

It doesn't mean they have to use their own translation service to do that.  But if they wanted to control 

how the translation was prepared and presented, within the IRP, then that would be their own legal 

cost.  They don't have to do it that way. 

>> DAVID McAULEY:  Can I interrupt for a second?  Malcolm can I make a at the same time?  It's David

speaking for the record.  Malcolm when you stated your concern about this part of the translation you

mentioned it stemed from the last sentence.

And the last sentence owns with the words the cost of such translation shall not be charged as 

administrative costs to be covered by ICANN.  Is it possible if that language was simply to expand it and 
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say the cost of such translation would not be charged as administrative costs to be covered by ICANN if 

the translation was requested by the claimant and if the translation was requested by ICANN it wouldn't 

apply under here any way.  Something like that.  Is that what you're getting at. 

>> MALCOLM HUTTY:  It's broadly what I'm getting at but it's much simpler and more restrained edit

that would achieve it.  The sentence begins additionally in the event that either the claimant or ICANN

retains a translator.  If we delete ICANN, yeah.

Okay. 

>> DAVID McAULEY:  Uh-huh.

>> MALCOLM HUTTY:  Then wouldn't that cover it?

>> DAVID McAULEY:  Sam what do you think?

>> SAM EISNER:  So there is the ability and the reason it makes sense to remove it now, although I think

this is something that we should talk about, do we remove part of this if we are having issues moving it

forward?  So we can get interim set done.  Or do we do more revision of it as we are working on the final

set.  There's the provision for ICANN to gain cost shifting in the event of, I forget the language in the

bylaws in the event of some bad faith from the claimant.

So there's benefit in both ICANN and the claimant understanding which parts of the add man strive costs 

and which parts are the legal costs that are aligned to the proceeding. 

And so, just as a claimant would have a legal cost, if it were to choose to move forward, I think we are 

understanding each other on that part, there's also the possibility that ICANN would absorb cost that are 

not truly administrative costs in there.  You know if ICANN wanted specific control over how a 

translation was done, it would be the same as a claimant.  So I don't think that we should remove ICANN 

from that, either. 

>> MALCOLM HUTTY:  Sam I have no problem with what you just said there.

Yeah. 

My only concern is that limited to ICANN incurring translation costs other than, for the benefit of the 

claimants.  If ICANN has other purpose why it needs translation done, that should not form part of the 

legal costs that is essentially exposed to whether the claimants exposed to ICANN's operating costs.  
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Only things done for the translation done for the to meet the needs of the claimant should be 

potentially chargeable to the claimants and should be only chargeable with the claimants consent. 

If the claimant requests translation, absolutely for that to be something they are potentially exposed to 

cost of that, that's perfectly reasonable.  I have no objection there. 

>> SAM EISNER:  I think the legal cost shifting itself is kind of a broader conversation because into bylaws

it can go either way.  So I think that if there's that need, it's not actually ICANN's operating cost, it's the

cost of defense just as there's a cost of the claimant bringing that.  So I think you know if there's

consent, the consent kind of goes all the way around, I would think.  I'm not sure we want go to consent

place on that.

>> DAVID McAULEY:  Well it's David speaking again, what I'd like to -- what I'm hoping to achieve is to

get a rule done.  So I think from what I hear but I don't know this I think it's possible you Malcolm and

you Sam might actually be largely in agreement.

But, that it would take some work to find the expression of that agreement.  So I'm wondering if I can 

ask you two to work on this offline and come back on list?  Is that -- and Malcolm's offered, Malcolm 

mentioned one possible edit is to simply remove the words "or ICANN" maybe the way that could work 

Sam is you say that wouldn't work for this reason or that reason.  Would you two be willing to work on 

this offline and present it on Thursday? 

>> MALCOLM HUTTY:  Absolutely David very happy to.

>> SAM EISNER:  Me too.

>> DAVID McAULEY:  That's an action item for you guys.  I think it sounds to me you might be very

closely in agreement, but the expression of it is hard.

With that done, let me ask Malcolm the authoritative decision, the language of that should be specified.  

If I'm not mistaken that was your other comment.  If that is the case my suggestion would be that would 

be in English. 

>> MALCOLM HUTTY:  Yes.

>> DAVID McAULEY:  So that's an action item for Bernie could you make a note of that?  That I'll

take -- that's something I'll take on.  But I'm not able to make notes right now.  If you would mention

that to me.
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So if there's no other hands, I see Malcolm and Sam you still have hands up.  Unless those are new, I'll 

move on. 

Excuse me. 

And so it's my turn to read, we will move on to written statements, number 6 we have 23 more minutes 

remaining.  A claimant's, this is written statement section 6, the dispute claims that give rise to a 

particular dispute but such claims are independent or alternative claims.  The initial written submissions 

of the parliamentary shall not exceed 25 pages double spaced in 12 font in available evidence of the 

claimants claims or claims should be part of the initial written submission.  The evidence is not included 

when calculating the page limit.  The parties may submit expert evidence in writing and that's one right 

to reply the IRP panel may request additional from the review, the board the supporting or other 

parties. 

In addition, the IRP partner panel may grant a request for additional who is intervening as a claimant or 

who is participating as an amicus on the compelling bases for a request.  In the event the IRP panel such 

additional written submissions shall not exceed 15 pages, double spaced in 12 point font any dispute 

from process decision expert panel that is claimed to be articles of incorporation or bylaws as specified 

bylaw section 4.3 BIIIB 3 any person or group entity previously identified in contingent set regarding the 

issue under consideration within such party panel shall receive notice from ICANN the independent 

review process has commenced.  ICANN shall provide notice by electronic notice within two business 

days calculated at ICANN's personal place of business in receiving notice from IDCR that commenced 

that's rule 6. 

Comments or questions welcome? 

And I see Kate Wallace has her hand up. 

>> KATE WALLACE:  Thanks David this is Kate Wallace from Jones Day for the record.  This is thoughts

from an observer from the last sentence of the provision about the notice that ICANN shall provide

notice by electronic offer for consideration that we reflect on the fact this is mandatory language and in

some instances it might be difficult to comply with.  Instead perhaps we can consider I suppose it would

be more of a reasonableness standard.  Something like did he ever to provide notice or under take

reasonable efforts to provide notice.  By electronic message.  Which would allow for circumstances

when perhaps notice couldn't be effect waited for reasons of contact information not being perfect or

otherwise.
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>> DAVID McAULEY:  Thank you Kate.  Let me react to that as a participant and not as the lead.  And that

is, two things, one is I would carbon you to send language, suggested language to the list on or before

the Thursday call to address that.  And I take it that the point that you're making is to address instances

where the notice cannot be effect waited.  And I think that's fair.  But when you use a word liken did he

ever and again I'm   speaking as a participant, I think it should be noted that but for inability to get done,

maybe it's a technical glitch, I don't know.  That would be my suggestion.  That it be to are given where

it's simply impossible to achieve.  But if you kindly come up with the language and submit it, would you

be willing to do that.

>> KATE WALLACE:  Sure I'd be happy to do that.

>> DAVID McAULEY:  Okay thank you.  Any further comments or questions on rule 7?

Seeing none, and hearing none, let's move on Bernie you're back up with rule 7. 

>> BERNARD TURCOTTE:  All right, rule 7 consolidation intervention and participation as an amicus.

The procedures officer shall be appointed from the standing panel to consider any requests for a 

consolidation, intervention and or participation as an amicus.  Requests for consolidation and 

intervention and or participation as an amicus are committed to the reasonable discretion of the 

properties officer.  In the event that no standing panel is in place when the procedure officer must be 

selected, a panelist maybe appointed by the ICDR pursuant to the national arbitration rules related to 

the appointment of panels for consolidation. 

In the event that requests for consolidation or intervention the restrictions on written states set forth in 

section 6 shall apply to all claimants collectively for 25 pages exclusive of evidence and not individually 

unless otherwise modified by the IRB panel and it's discretion consistent with the purposes of the IRP. 

Consolidation.  Consolidation of disputes may be appropriate when the procedures officer concludes 

that there's a sufficient common nucleus of operative fact among multiple IRPs such that joint resolution 

of the disputes would foster a more just and efficient resolution of the disputes than addressing each 

dispute individually.  If disputes are consolidated each existing dispute shall no longer be subject to 

further subject consideration.  The procedures officer may in its discretion order briefing to consider the 

probe tee of the consolidation of the disputes.  

Intervention, any person or entity qualified to be a claimant pursuant to standing requirements set forth 

in bylaws may in IRP with admissions to the policy after p officer as provided below.  The person, group 
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or entity participated in an you understand lying proceeding an ICANN bylaws section 43 B 3 AI 3 

intervention is appropriate to be so the when the perspective participant does not already have pending 

related dispute and the potential claims of the prospective participants from the common combing 

louse of operative facts based on such briefing has the procedures officer made order at its discretion.  

In addition, the supporting organization which developed a consensus policy involved when a dispute 

challenges a material provision or provisions of an existing consensus policy in hole or in part shall have 

a right to intervene as a claimant to such challenge.  Supporting organizations rights in this respect shall 

be exercisable through the chair of the supporting objection. 

Any person group or entity who intervenes as a claimant pursuant to this sections will become a 

claimant in the existing process and have all of the rights and responsibilities of the other claimants in 

that matter and be bound to the outcome to the same extent as any other claimant. 

All motions to intervene or for consolidation shall be directed to the IRP panel within 15 days of the 

initiation of the independent review process.  All requests to intervene or for consolidation must contain 

the same information as the written statement of the dispute and must be companied by the 

appropriate filing fee. 

The IRP panel may accept for review by the procedures officer any motion to intervene or for 

consolidation after 15 days in cases where it deems that the purposes of the IRP are furthered by 

accepting such a motion.  The IRP panel shall direct that all materials relayed to the dispute be made 

available to entities that have intervened or had their claims consolidated unless the claimant or ICANN 

objects that such disclosure will harm such confidentiality, personal data or trade secrets in which case 

the IRP panel shall rule on objection and provide such information as is consistent with purposes of the 

IRP and the appropriate preservation of confidentiality as recognized in article 4 of the bylaws. 

Participation as an amicus any person or group or entity that has a material interest to the relevant to 

the dispute but does not satisfy the standing requirements for the claimants set forth in the bylaws may 

participate as a amicus before the IRP panel.  Subject to the limitations set forth below.  A person, group 

or tenant tee that participate paid in an underlying proceeding and process for ICANN bylaws we no   

that one, shall be deemed to have material interest relevant to the dispute and may participate as an 

amicus before the IRP panel. 

All requests to participate as an amicus must contain the same information as the written statement 

that out in section 6 specified the interest of the amicus and must be companied by the appropriate 

filing fee.  If the procedures officer determines in his or her discretion that the proposed amicus has a 
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material interest relevant to dispute, he or she shall allow participation by the amicus curia.  Any person 

participating as a amicus curia may submit to the IRP panel written briefing on the dispute or on such 

discrete panel questions as the IRP panel may request briefing in the discretion of the IRP panel and 

subject to such deadlines and page limits and other procedural rules as the IRP panel may specify in its 

discretion.  The IRP panel shall determine in its discretion what materials related to the dispute to make 

available to a person participating as an amicus curia. 

Over to you David. 

>> DAVID McAULEY:  Bernie you got the short extra when it came to sections to read.  So thank you very 

much for that. 

I had my hand up because I want to speak as a participant here. 

And I do have   concern about this and what I believe is that on joinder intervention, whatever we are 

going the call it it's essential that a person or entity have a right to join an IRP if they feel that a 

significant -- if they claim that a significant interest they have relates to the subject of the IRP. 

And that adjudicating the IRP in their absence would impair or impede their ability to protect that. 

And in addition when there's a question of law or fact that the IRP is going the decide that is common to 

all that is are similarly situated. 

And especially given the finality of these kinds of proceedings it's my view that intervention, whatever 

term we are using needs to capture that. 

So I'm putting that on, I would be happy to provide specific language with respect to this concept 

tomorrow on list.  And we talk about it on Thursday.  But that's what I wanted to mention as a 

participant with respect to this particular rule. 

So I'm note you. 

>> NIELS TEN OEVER:  Go to put my hand down and ask others if they want to comment on what I said 

or anything else that Bernie read in this rule 7. 

>> I just went on mute for a second. 
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I wanted to ask you to elaborate, as to what about the text, I mean understood the point you were 

making and I feel I agree with it. 

But I wasn't clear what about the text gave rise to a concern that that wasn't be satisfied in the text. 

Is it that the role of the procedures officer that you're concerned about?  Or what is it? 

>> DAVID McAULEY:  If you for the question.  I didn't think it was clear that that would be a matter of

right for someone that makes that claim.

You know the IRP panel can adjudicate it and say okay thank you for your claim but no. 

But I think that we have to be clear what we are stating.  I didn't think it was clear.  And when I thought 

about this, I mentioned this a couple of months ago I didn't put it in the terms I just did, I just put it 

much more generally.  But when I thought about it I looked at U.S. federal rules of procedure in this 

respect and those rules are not atypical from rules you will find in a fair number of countries around the 

world. 

So I relied in part on that.  So it's just a matter of clarity.  So what I would do in language that I would put 

on the list is I would hope I would be would offer to make it more clear. 

So, Malcolm you're welcome to reply or anyone else to the comment on this.  If not, Malcolm is your 

hand still -- do you still want to comment? 

>> Sorry, no.  I look forward to hearing from you.

>> DAVID McAULEY:  So it's my turn to read I go exchange of information rule number 8.  I don't see any

hands.  By the way, it's now 8 minutes before the hour.  Let's get through this.  And then may be

summary dismissal then we will call it quits.  But there's by in large we are through the meat of it and

there's only several pages left.  So on Thursday we may not have a full call but we will discuss some

administrative stuff I'll put in email.  Reading number 8, exchange of information.  IRP panel should be

guided by considerations of accessibility and fairness and efficiency a as to both time and cost in its

consideration of request for exchange of information on the motion of either party and upon finding of

the IRP panel that such exchange of information is necessary to further the purposes of the IRP, the IRP

panel may order a party to produce to the other party and to the IRP panel if the moving party requests

documents or electronically stored information in the party custody and control that the panels are

likely to be relevant to the material to the resolution of claims and or defenses in the dispute and are
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not subject to attorney privilege and work product doctrine and otherwise protected from applicable 

law. 

Where such methods or exchange of information are allowed all parties granted the equivalent rights or 

exchange of information. 

Motion or exchange of documents should contain specific document and classes of documents or other 

information taught to subject of dispute along with a explanation of why documents are likely to be 

relevant and material to the resolution of dispute.  Depositions and interrogatories to dispute will not be 

permitted.  In the party expert opinion such opinion must be provided in writing to the other party must 

have the right of apply to such opinion with a expert opinion of its own. 

So, I will say that concludes the reading of that.  I'm going to put my hand up as a participant not as lead 

and ask if anyone else has comments.  I don't see any other.  And so I will comment as participant.  This 

is in part related to the joinder I just mentioned.  And what I suggest and what I think we need is to 

tighten the rule to ensure that an IRP panel cannot disclose materials or information amongst joined 

parties that will compromise competitive confidentiality.  I think it's possible to gain the system through 

intervention.  But I think we should tighten up the rule. 

Make sure that can't happen. 

And again, I'll provide language probably by tomorrow that would clarify this and we can discuss it on 

Thursday. 

Or on list. 

Does anyone have any comment to that?  Or anything else about rule number 8?  Gnat seeing or hearing 

any, I'll ask you Bernie to go through rule number 9, then we will call it quits.  

>> BERNARD TURCOTTE:  Yes sir, rule 9, summary dismissal IRP panel may summary dismiss any request 

for independent review where the claimant has not demonstrated it's been materially effected by a 

dispute.  To be materially effected by a dispute the claimant must suffer injury or harm that is causally 

connected to the violation an IRP panel may also sum rarely dismiss a request for independent review 

that lacks substance or is frivolous or review. 

>> DAVID McAULEY:  So rule number 9 is now open for comments or questions?  I don't see any hands 

or hear anything.  Before we finish the call, let me just harken back to one thing that Bernie read under 
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rule number 7.  And it was paragraph, the second paragraph, he read it directly but that paragraph 

currently reads in the event that requests for consolidation or intervention comma the restrictions on 

written statements set forth in 6 shall apply.  I believe it's missing two words, are granted.  I think that 

the request for consolidation or intervention are granted the unwritten statements shall apply if nobody 

objectives that we will make a note to that as well.  We are getting to wind up the call fairly early.  By it's 

a fair break point after number 9 and before we get into interim measures of protection.  Anyone have 

any comment or question or concern they would like the express at the point? 

If not I'd like to say two things, one, thank you all for attending.  And please I encourage you all to be on 

the call on Thursday.  I recognize Avri may not be able to be.  But I encourage us all to be on the call and, 

also, on list.  And to those going to ICANN 63, I look forward to seeing you all there.  Thank you for your 

participation.  I believe we are done.  Thank you Bernie.  I think we can call it off.  
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DAVID MCAULEY: I would like to welcome everybody to the IRP call for April the 6th. Thank 

you for being here and hopefully a couple of other folks might gather.  

Number one on the agenda is admin business. If there’s anybody who’s 

participating on this call who’s on the phone but not in the Adobe room, 

would they please identify themselves now?  

Okay. Hearing none, if there’s anybody in the group that has an update 

to their Statement of Interest that they should mention, would they 

please do that now? 

Okay. Seeing none, we can get to the agenda item number two which is 

a brief agenda item on the status of the timing issue. As you may recall 

from last week’s call –  

Let me ask who just joined on the phone. 

KATE WALLACE: Hi. This is Kate Wallace from Jones Day. 

DAVID MCAULEY: Hi, Kate. Thank you. 

We’re on agenda item number two. Last week on the call we discussed 

the timing issue as we have done on the last two calls and we’ve made 

good progress, but there is still an issue over what we term “repose” 

that’s not yet resolved and we decided in the last call that a small group 

– Malcolm Huddy, Sam Eisner, and myself – would get together on the

Ex. 203
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phone or on the list to try and move this issue forward. So this is just a 

status to the rest of the group.  

The three of us have met on the list – not yet on a phone call – and we 

have a phone call scheduled next Wednesday. We have briefly discussed 

it and we are prepared to discuss the issue next Wednesday, so we 

should have more information about this in next week’s call. I just 

wanted to let everybody in the group know the status of that. It’s not 

been forgotten. It’s moving forward.  

The next item on the agenda – unless anyone has a question about that 

– the next item on the agenda is the draft Expression of Interest

document that Sam kindly sent to us before last week’s call. What I’d

like to do is get into this. ICANN has kindly asked us our thoughts on this

document prior to them releasing it to the general public for people to

go ahead and submit applications to be on the Standing Panel, and we

can get into the document itself.

Last week and again this week I suggested that we first address the 

issue that Sam mentioned that ICANN was proposing, that at least for 

the initial appointment of panelists we entertain the idea of staggered 

panels, that is, that while some panelists would be appointed for five 

years as contemplated in the Bylaws, some would be appointed for 

three years. The purpose of this as I understand it – I’ll give the floor to 

Sam in just a minute – but the purpose as I understand it is to ensure 

that once the Standing Panel gets off the ground and starts moving 

forward, there’s never the potential for complete loss of a panel and a 

completely new panel coming in the losing experience and the insights 
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into ICANN. This was brought up I think in Footnote 3 of the draft 

Expression of Interest document.  

My suggestion is we take up the staggered panel issue first. I personally 

would support it, but I’d like to ask Sam if she would like to make any 

comments about that issue.  

SAMANTHA EISNER: Thanks, David. This is Sam Eisner from ICANN Legal. We identified this 

as we were drafting it just because when we get to that initial 

composition of the group, we put everyone on a five-year term then 

we’ll always be facing the situation of re-comprising the entire panel 

potentially. There’s no term limit on how many terms a panelist can 

seek, but we’d run the risk of having their five-year term and contract 

come up and maybe having to reseat the entire panel every five years.  

So the proposal for the three-year and five-year was really just kind of 

an example. It’s not anything that’s carved in stone. We wanted to just 

give some examples of how we thought it could play out. Clearly we’re 

open to other ways to do it.  

You’ll also see in the note that just as we were thinking it through from 

an operational standpoint, there are obligations both for ICANN and the 

community on the continued participation of selection of panelists. And 

so we thought that only having two cycles during which panelists were 

selected might be easier to manage than having three cycles, which is 

why we didn’t recommend like having a one, three, and five, year thing 

put in. But we’re clearly open to any sort of design that the IOT thinks 

makes sense, too. And then if this is something the IOT’s comfortable 
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with, we would work with the IOT to develop a rationale for why some 

of the initial terms would be separate from that five-year term set out in 

the Bylaws.  

DAVID MCAULEY: Thank you, Sam. I have put my hand up as a participant and so I’d like to 

make a comment or two and then ask a question.  

My comment is, I agree with Avri that this is an excellent idea. I think it’s 

a great idea. And I personally would support dividing – let’s assume 

we’re going to have seven panelists to start – that we would divide it 

four and three, and the three would be for the three-year term and the 

four would be for the five-year term. That would be my personal 

suggestion. Thank you for this idea.  

My question is, the Bylaw says they’ll be appointed for a five-year term 

so does this raise the issue of do we need a Bylaws change and should 

this group at some point consider what in the United States Congress 

they call a “Technical Amendments” kind of change. That is, not a 

substantive… not a major Bylaws change but a Bylaws change that 

would deal with administrative matters that come up in 

implementation? I’m just floating that idea and I guess the question to 

you is, do you think the Bylaws would allow for a staggered term like 

this? Thank you.  

SAMANTHA EISNER: David, is that to me? 



TAF_IRP-IOT #18-6Apr17 EN

Page 5 of 31 

DAVID MCAULEY: Yes. I’m sorry, Sam. I was asking what you thought about that. 

SAMANTHA EISNER: I think the Bylaws are clear. They say for a five-year term. As we’ve been 

in the initiation process there have been things that we’ve handled on 

an initial set of things and I think we have a way to distinguish this. I 

think, as I said before, we want to have some documentation about why 

a decision was reached to have some not on a five-year term at least 

initially.  

In terms of amending the Bylaws, I think if we were to go through the 

process of amending the Bylaws – and the IRT is part of the 

fundamental Bylaws – we’re looking at a six to nine-month process to 

get the Bylaws amended for a staggering that we actually only need to 

avail ourselves of once, right? Because once the first initial term is over, 

then everything else would happen on the five-year term. I don’t want 

to give advice that says we can ignore the Bylaws at all, but I think 

there’s some practical solutions that we need to consider. Maybe one of 

the ways to do it, we could stagger the time frames in which we start 

the panelists. That’s the other way to make sure that every person who 

gets seated has a five-year term but then we risk not having a full 

composition of panelists for a one to two-year period after we start 

seating the panelists. So I think it’s a matter of weighing efficiency over 

a well-documented decision of why we would create initial terms from 

the outset.  
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DAVID MCAULEY: Thanks, Sam, for your practical advice and for those suggestions. Next in 

the queue is Kavouss.  

Kavouss, go ahead please. 

KAVOUSS ARASTEH: Hello. Do you hear me please? 

DAVID MCAULEY: Yes. We can hear you. 

KAVOUSS ARASTEH: David, I think when Sam speaks, she speaks far from microphone. I have 

difficulty to understand what she is talking about. I full understand 

yours, the way you are talking, the way you are separating the syllables, 

the way you… but I don’t understand half of what she said, number one.  

Number two, in the chat or in the text, there are some colloquial 

expressions. Boots [chap] or boots – talk English but not local language. 

Could the people talk normal, standard, professional, [BBC] English but 

not something with colloquial or something nobody understands except 

American?  

I have difficulty. I did not understand half of the things that’s said by 

some. I apologize her. I hope it is not interpreted as in any way meant to 

have any significance but I don’t understand. That is that. I have the 

right to say I don’t understand. Please some speak clearly, separate 
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syllables from one to the other, and explain that what you want to talk 

about.  

And also I have comment on David. David, I don’t understand “Technical 

Amendment” in the American law and so on so forth. Amendment is 

amendment. There is no technical. There is no [inaudible] and so on so 

forth. Change of Bylaw, fundamental Bylaw, requires certain action. 

However, in the CCWG we may come to the conclusion that the 

[inaudible] need to change the Bylaw either standard or fundamental. 

We don’t need to go through the process for change of the Bylaw. We 

need as a consequential changes due to the work of Work Stream 2. 

[That is] CCWG agrees with that and go to the ICANN and approve that 

and publish. That’s all. We don’t need after the public comments. We 

don’t need to go to those process of the community and so on so forth. 

Who is in favor, who is against. This is a very, very, [serious]. Otherwise, 

I don’t [inaudible] change the Bylaw. That is that.  

We have to [inaudible] up and we have to pay for that. Please make it 

quite clear. Speak clearly. Don’t use colloquial language. Don’t use 

national or local language. Use international English please. Thank you.  

DAVID MCAULEY: Kavouss, thank you. I think you’re right. I did use a colloquialism when I 

spoke about Technical Amendments so I regret that. And you and Sam 

are both right. This involves fundamental Bylaw and so that is that, and 

we should put my thought aside on the Technical Amendments. Let’s 

just forget about that if possible.  
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I agree with you. You make a good point. We should all try and avoid 

colloquialisms going forward. That now being said, does anybody else 

want to comment on the staggered appointment or the staggering of 

the panelists’ terms at this time?  

Seeing no hands, I would like to move on to some comments on the 

draft Expression of Interest. I have some comments so I’m going to raise 

my hand as a participant. And I have a few comments, Sam, that I’d like 

to mention to you. I have some minor comments that I’m not going to 

mention on the phone. I’ll put them on the list for the entire IOT Team. 

But they’re minor in the nature of drafting, maybe a question or two. 

The questions that I think are maybe a little bit more than that are, 

ICANN uses the expression “required or highly preferred skills” and 

“required or highly preferred experience.” And I think that’s a good 

expression because it includes “preferred.” But in that, in some respects 

it goes a little bit beyond the qualifications that are in the Bylaws 4.3J. 

For instance, in the Skills section it says a “demonstrated ability” in one 

section, a “demonstrated awareness” in another section. And I guess my 

suggestion would be that it should say “ability” or “awareness” without 

the word “demonstrated,” because “demonstrated” seems to narrow 

the pool to people that have done this in some way that can be 

demonstrated and I’m not so sure that that’s a proper narrowing. In 

other words, it might discourage people that want to apply to become 

an arbitrator that have not yet much service as an arbitrator. Does that 

make sense? I’m just curious what your reaction is to that comment or 

that question.  
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LIZ LE: Hi, David. I think we’re in agreement with that and it was just a linguistic 

suggestion that I think what you’re saying makes sense and we’ll go 

ahead and make that revision to the Expression.  

DAVID MCAULEY: Okay. Thank you. Liz and Sam, I also had a question – the second bullet 

under “Required or Highly Preferred Experience” talks about extensive 

experience working with multinational organizations. My question is of 

the same nature – isn’t that a bit beyond what we really need? To me 

that would be a desirable qualification but not one that if it was lacking 

would be disqualifying. And I’m just curious what you think.  

LIZ LE: I see what your point is and I think it’s something that we can definitely 

take out I think because it’s something that definitely is desirable. I 

don’t think it’s a required experience and if it seems to create some kind 

of impression that it would be required on interested members, then 

let’s definitely we can back that out. 

DAVID MCAULEY: Thank you, Liz. I don’t necessarily think it needs to be backed out but 

maybe stated more as a preference.  

Having said that, I have one or two other comments and I’m going to 

leave my hand up but I’m going to ask Kavouss to take the floor while I 

go through my notes to my other questions. And I won’t go through too 

many, but Kavouss, you have the floor right now.  
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KAVOUSS ARASTEH: First of all, I’m sorry to Avri that [inaudible] that I don’t understand boot 

strap. I don’t understand that, believe me. Boot strap I don’t 

understand. What we do – strap the boot or your boots for the strap 

above [inaudible]. I don’t understand. Put it in different language. 

Now, coming to you, David, you are going to oversimplify the quality 

[inaudible] of the panelists by saying that there’s no need to say 

demonstrate [inaudible] ability. Who knows what is ability? This should 

be demonstrated by everyone. This word we have discussed extensively 

in Work Stream 1 and it was put expressly as to demonstrate. 

Otherwise, there are many areas we did not put demonstrate. It is as 

normal standard word saying that to have the ability [inaudible] but 

demonstrate is something that you have to show. You have to have 

[evidence].  

And therefore, the high [inaudible] we also trying to simplify that. I think 

you are going to adjust something to something else in order to 

facilitate or simplify this task. I am not in agreement with that. I have 

serious difficulty in saying this is very important element because we 

are talking of IRT. We are talking of panelists. Something which decides 

on the fate of a issue before going to court.  

So I do not support any change or any interpretation or any 

simplification of any of these words until we go to the total process. So 

no interpretation, no [inaudible], and no particular consequential 

changes and so on so forth. I disagree with that and I put [what] 

disagreement [formally]. Thank you.  
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DAVID MCAULEY: Thank you, Kavouss. I’m not sure I agree with you on this one. The 

Bylaws require ICANN to come up with a draft Expression document, 

and ICANN has kindly asked us our thoughts on it and so it seems to me 

– this is not a statement of the Bylaws. This is simply a document for

Expressions of Interest – and so it seems to me that we ought to

respond to ICANN and give our thoughts but I have to additional

thoughts/questions for Sam and Liz.

One is, the Compensation section looks like properly panelists will be 

paid as cases are heard. My question is – and I don’t know the answer. I 

don’t know how these panels operate internationally – is there a 

retainer payment to panelists just to join a panel and to be willing to 

serve? I’m just curious what your thoughts are on that.  

SAMANTHA EISNER: Thanks, David. This is something that we’ve discussed a bit with the 

ICDR as we were previously trying to put together a Standing Panel. Our 

thought is there has to be some level of retainer that would give us 

some assurance of availability as well as, now that we’re having terms, 

to it could all kind of be tied into kind of a contractual basis of that 

they’d agree to make themselves available across the number of years. 

And so I think the only way this process will eventually work is through 

the use of retainers so that we don’t keep running into availability 

problems once we have a Standing Panel. 
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DAVID MCAULEY: Okay. Thank you. The only other thing I was going to suggest now rather 

than on the list is, it seems to me – and maybe I missed it but I don’t 

think I saw it – is a question to prospective panelists, an invitation to 

them, to say why they want to serve on the panel and what value they 

would bring to the panel, and that might flush out from them what their 

understanding of ICANN is and what their interests are. In other words, 

sort of a subjective statement from them as to why are you applying for 

this? And I’m wondering what your reaction is to this as well as the 

reactions of anybody else in the group. 

SAMANTHA EISNER: From the ICANN standpoint I think that’s a great suggestion. I think it’s 

always helpful to understand motivations and interests and 

understanding of why someone’s stepping into this space. So we’d be 

fully supportive of that.  

DAVID MCAULEY: Thanks, Sam. I will commit to come to the list with the other things I 

have that I don’t think are significant enough to raise on a telephone 

call, to do that by tomorrow or Saturday. And then I’m guessing – and I 

would invite anyone else on the team that has comments on this to 

please make their comments either now or on the list so that, Sam and 

Liz, I guess that you would revise the document or finish it off or 

whatever you think is appropriate and so can you talk a little bit about 

what your plans are once you get the final comments from us. And I 

might be a little too aggressive because there’s some folks that may be 

interested who aren’t on the call right now. But let’s say I come out with 
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my comments tomorrow or Saturday and invite others on the list to 

comment by next Wednesday. What do you expect would happen then, 

Sam and Liz, following the finality of our comments?  

SAMANTHA EISNER: Thanks, David. We would update the document based on inputs 

received, and having an outside time frame within which the IOT can 

provide inputs would be really helpful. We would then turn the 

document, we’d send it back to the IOT probably for a short period of 

confirmation that we took on the changes and then we would then put 

the Expression of Interest up. I don’t know that we’ve talked internally 

about how long we want to keep it up for. There is a possibility that we 

would, depending on whether or not we’re receiving the adequate 

number of responses or responses to gather a large enough pool from, 

that we would have to expand it, we would also be working with our 

Coms team on appropriate mechanisms to push it out. We’d also ask 

the IOT at that point to… We’d give you guys notice of when it came up 

and ask you for help to circulate it to your communities or interested 

people to try to get more Expressions in. 

And then at that point we’d have to see how many Expressions were 

received and how long each one is, and then we’d go through a process 

of vetting applications and ranking them, etc. There likely would be 

some interview component of that to make sure that the prospective 

panelists are worthy of the position and that we can actually talk to 

them just like you would in selecting people for anything else.  
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 But we won’t really have a timeframe for how long that process is until 

we see how many Expressions we receive and the timeframe in which 

we receive it because if it’s hitting around the Johannesburg meeting 

maybe we need to push it up a little bit more, etc. So that’s kind of the 

general scope of where we see it. Of course, out at the end of that 

process ICANN would be returning to the SOs and ACs along with the 

IOT when we’d probably, if this group is still together, we’d look to you 

to help us push out to the SOs and ACs the list of the candidates that 

meet the requirement level to then facilitate the community 

conversation on selecting the final panelists from that list.  

 

DAVID MCAULEY: Okay. Thanks, Sam. If you do consider the questions like to a panelist, 

“Why would you want to do this and what value do you bring?” you 

might consider a word cap on that kind of thing because if there are a 

lot of applications, the SOs and ACs are going to have to go through this 

with a view towards nominating members so it might be nice to see 

what discipline people can bring to making statements like that. 

 The IOT through me has been making presentations to SOs and ACs 

about their upcoming role in all of this. As the IOT, I believe that we 

would be very happy to ask SOs and ACs to take on the Expression of 

Interest and push it out themselves in order to widen that field. So 

unless there’s any objection to that, that would be my expectation.  

 I see Kavouss – Kavouss, is that a new hand?     
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KAVOUSS ARASTEH: Yes. David, you mentioned something that I supported that asking in 

one way or the other what is the intention or your intention to be 

member of the panel and how you think that you could contribute to 

development to the issue or to the responsibility and what happened to 

that. That is I think good way. And second I don’t understand you said 

that asking SO/AC. What is SO/AC? They are not involved in that 

[inaudible] mean in that first selection of  seven people by three people 

by each of the seven? Or what you want? Why you want to involve SO 

and AC in this matter?  

 

DAVID MCAULEY: Thank you, Kavouss. What I’m speaking about is first of all, the question 

I asked about why do people want to join I think that Liz and Sam have 

said they will consider putting that question into the Expression of 

Interest in some form or fashion, so I think that’s handled for now.  

 With respect to involvement of SOs and ACs, they have a role not in 

picking any three panelists to hear any specific case but they do have a 

role in nominating the Standing Panel under the Bylaws. At ICANN58 I 

mentioned to a couple of SOs that this is coming their way and we’ve 

written – remember the letters that we sent, Kavouss – we’ve written to 

SOs and ACs saying this is coming your way, and I hope to make such a 

presentation to the GAC sometime in the near future and have 

mentioned that to Thomas. And so they have a role in nominating 

Standing Panelists. That’s really what I was speaking about but they also 

have a role in taking efforts to make sure there are well-qualified 

candidates and I think they can help disseminate the Expression of 
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Interest just like anyone could. There’s no prohibition on it. That’s 

basically what I’m getting at. Does that answer your question?  

 

KAVOUSS ARASTEH: To some extent yes, but not totally. I would think that at least this group 

should ask the SO/ACs what is the procedures or policies by which we 

select these three selections or three people for the panelists. We ask 

them what are [the] procedures. I don’t think that there is any 

procedure [inaudible] SO/AC. Could you ask them what is their 

procedure? How do you select that? I hope that it would not become 

political selections or commercial selections. It becomes really the 

professional selection. No matter whether they are from one region or 

two regions, no matter whether the distribution among all or 

distribution among one sector, so we have to ask them what is the 

procedures or how do you imagine or how do you consider the process 

by which you select these people. Or we could propose them 

something. 

 

DAVID MCAULEY: Okay. I think that’s a fair request. I frankly think that what we should do 

first and what we’ve been doing is telling them, advising them, that they 

have a role under the Bylaws in nominating the panel and we have been 

doing that and will continue to do that, but asking them what their 

procedures are may spur them to develop some objective procedures. 

They know themselves better than we do.  
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I participate in the ccNSO and I can tell you that they are aware of this 

and are looking at it in the Guidelines review work they do. It’s a good 

suggestion. Thank you.  

Anybody else have any comments on the Expression of Interest right 

now?  

Avri, your hand’s up so you have the floor. 

AVRI DORIA: Yes. Thank you. I will try to be very careful in how I speak. I am confused 

by this last interchange about trying to do some apriori. And by that I 

mean a process that we decide on before the process occurs that 

determines that the choice of a nominee by a Supporting Organization 

or an Advisory Committee i.e. an SO or an AC, how that can [be] 

controlled for the absence of accusation of political.  

Each of the SOs and ACs will pick on its own criteria. Looked at outside 

by someone who thinks that body is innately commercial or is innately 

political will be colored as political. So I think that this notion that we 

are trying to determine in some prior way how a group will make its 

decisions [inaudible] and problematic. Thank you.  

DAVID MCAULEY: Thanks, Avri. I think you make a decent point and I have a response but 

first I see that Sam has her hand up so Sam, I’ll give you the floor and 

then I’ll comment on Avri’s comment. Thank you.  

Sam? 
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SAMANTHA EISNER: Thanks, David. I think there’s some intermediate position between what 

we heard Kavouss say and Avri’s position. I agree that there could be 

some issue with having a fully established process from the outset, but 

if you look at the text around the appointments and the SO and AC roles 

within it this is different from how, for example, the SOs and ACs are 

involved in selecting reviewers to the specific reviews. The Bylaws 

themselves don’t call for each SO and AC to develop their own 

nominations for that, and so there could be some benefit in facilitating 

among the SOs and ACs some agreement on some common principles 

around how the final slate will be reached and are there types of 

diversity among the panelists that would be desired? Are there any 

other kids of principles that could be established so that when the slate 

comes from ICANN after ICANN’s viewed the qualifications and rated 

them against the qualifications that could help the SOs and ACs as 

they’re doing their collective work to nominate the slate of proposed 

panel members to make sure that there’s a slate that actually serves 

ICANN. So maybe there’s some middle ground here.  

DAVID MCAULEY: Thank you, Sam.  

Kavouss, you have the floor. 

KAVOUSS ARASTEH: Let me explain my difficulty. Some SO and AC, as I heard several times, 

may in this process take into account the diversity as the first element. 
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They look into the geographic diversity, cultural diversity, age diversity, 

language diversity, and any other that I don’t want to mention, but 

forget about the competency and real qualifications and abilities and 

knowledge about dealing with this very important issue. So [they 

measure] the secondary qualifications competence, and so on so forth, 

to the primary as age diversity, language diversity, cultural diversity, 

geographical diversity, disability diversity, and I don’t want to say. That I 

want to avoid. This is not the case that unless we say that the most 

important element is competency and qualifications. We should go 

together with any of those [that] would not be one of the elements is 

the most important element of that.  

 I’m sorry if I have not properly mentioned at the first intervention. That 

is the risk that some SO/AC may go that far. I have heard already. There 

are people they want to be popular with the others and they try to go to 

the geographical diversity [inaudible] which I don’t believe that [is] the 

case. If you have competent people, no matter all of them coming from 

one region. Not exactly one but at least but we should not sacrifice that 

because of the geographical diversification or age or language or culture 

or [whatever] so on so forth. I hope perhaps I have explained now what 

is my anxiety and problem. Thank you.    

 

DAVID MCAULEY: Thank you, Kavouss. I’ll comment now as a participant. What I meant to 

say is that I think the IOT has a role in helping the SOs and the ACs go 

through this because the Bylaws give them obligations but the Bylaws 

are not detailed in this respect. In other words, there’s some room for 

them to work.  
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These are short. I’m going to read the two Bylaw provisions I’m speaking 

of. They appear under 4.3J2 B and C. And what B says is: “ICANN shall 

issue a call for Expressions of Interest from potential panelists and work 

with SOs and ACs and the Board to identify and solicit applications from 

well-qualified candidates and to conduct an initial review and vetting of 

applications.”  

The next Bylaw section is Subsection C. It says: “The SOs and ACs shall 

nominate a slate of proposed panel members from the well-qualified 

candidates identified,” in what I just read.  

And then there’s another final section. It says: “The nominations are 

subject to Board confirmation which won’t be unreasonably withheld.” 

In that – and when I went through our slide presentation that I think 

we’ve all taken a look at that I was using at ICANN58 – I think we agreed 

that we will assist the SOs and the ACs as they need. We won’t take 

over their role. This is their job to nominate panelists. But we are going 

to be the experts on the procedures and on the rules and we should, 

and I think we will, assist. Anyway, that’s the position that I think is 

correct right now and I think that the SOs and ACs will design the way 

they pick the panelists in accordance with the way they normally work. 

And I know the ccNSO is doing that. 

I also participate in the Registry Stakeholder Group. I don’t think it’s 

really turned its attention to how it will work within the GNSO on this, 

but I’m sure they will at some point soon.  

That’s the end of my comment on this. Does anybody else have a 

comment they want to make in this respect?  
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 I see Sam put in the sections I was just reading. I apologize for the 

redundancy.  

 If there’s nothing else on this – and by the way, on the Expression of 

Interest document, as I said I’ll come out to the list by Saturday – but I 

encourage others in this group to please take a look at the Expression 

document, give it some thought, and if you have some suggestions or 

comments for edits, please let them be known on list and let’s get all 

those done by the close of next Wednesday just prior to our next call.  

 Moving on on the agenda, the next issue is what’s called the “joinder” 

issue, and I actually sent an e-mail to the list on the joinder issue. I’m 

trying to remember the date I sent it. I believe it was on March the 29th , 

but I sent a note to list and this e-mail that I sent will also play in agenda 

item number five – “Working Methods” – but that’s the next agenda 

item. On the joinder issue, I summarized briefly some of the comments 

that had come in on joinder. Joinder, of course, means when a claimant 

brings a claim against ICANN at IRP, are there other parties that can join 

in the same IRP that have an interest and can take part as a party in the 

IRP or by presenting a brief to the IRP commonly known as amicus brief. 

I don’t think that’s a colloquialism but basically a friend of the court 

brief. So there’s two levels – somebody participating as an actual party 

in the dispute and another that might want to say, “I don’t want to be a 

party but I would like to send a brief to the panel letting them know our 

thoughts on this important subject.”  

 So on this issue of joinder, I actually made some suggestions in the hope 

that we could address this on list and come to a resolution because 

there were some good comments, most specifically from the Non-
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Commercial Stakeholder Group and from a law firm that Kathy Kleiman 

is a partner in. I’ll briefly discuss the six things that I mentioned and then 

I will mention a couple of comments from Greg Shatan and see if 

anybody has any thoughts on these. 

The suggestions that I made are that we come up with rules that allow 

everybody that was a party at the underlying proceeding – the Expert 

Panel basically such as a string confusion objection. Those kind of panels 

– everybody that was a party there would get notice and an opportunity

to be a party at the IRP if the loser below brings an IRP, that all parties

have a right to intervene or file an amicus brief, and that if they become

parties, they have the rights of a party under this kind of conflict, that all

parties have a right to be heard in any petition for interim relief. Some

IRP panels can grant interim relief such as a recommendation ICANN

stand fast and not do anything and all parties would have an

opportunity to participate in that. The suggestion that all parties enjoy

equivalent rights and obligations with respect to pleadings and other

documents and obligations in an IRP. A recommendation that interested

parties be able to petition the panel to intervene either as parties or

[amici]I if they weren’t involved below. That would be at the discretion

of the panel. And that whoever comes in as a joining party be given a

reasonable amount of time within which to submit their documents,

etc. I suggested 30 days.

Greg Shatan in an e-mail basically thought that these were okay and 

agreed with them, I believe. But he felt that we should limit the parties 

that could come in by right as to being those parties who were parties 

below in the Expert Panel hearing below, and the same with respect to 

amicus briefs – friends of the court briefs. He also suggested that the 
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time limit, where I suggested 30 days, be 45 days simply because I was 

just being too aggressive on the timeline.  

 I would encourage everybody to look at that mail of March the 29th and 

Greg’s response to it, but I’m hoping that we might be able to discuss 

and close the joinder issue based on this mail. 

 Kavouss, you have your hand up so you have the floor.  

 Kavouss, you may be on mute.  

 

KAVOUSS ARASTEH: Sorry. I was on mute. I’m sorry. I apologize.  

 I have a question of clarification nature. Does the initial or main party 

and the joinder have the same status in application of various parts of 

the process or they have different status, different [inaudible]? 

Someone who joined as a joinder has the same rights and the same 

priorities or same status as the main party or not? This is my question. 

 

DAVID MCAULEY: That’s a good question. Under my suggestion that is what I was implying 

but I didn’t state that explicitly so that’s a good point to make explicit. In 

my suggestion, when a claimant brings a claim against ICANN at IRP they 

are a party to that. And if anybody joins as a matter of right or if 

anybody joins as a matter of discretion of the panel and joins as a party, 

they would have all the rights of the party and the original claimant 

would have those same rights simply because it’s already a party. That’s 

my assessment.  
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 Go ahead. If you have a follow-up please go ahead.  

 

KAVOUSS ARASTEH: The follow-up question – if the joinder has…would it be a possibility 

[inaudible] that the joinder say something which contradicts with the 

main complainant or main party or they should coordinate with each 

other and not conflicting each other views and asking two different 

questions, two different process and inconsistent or incoherent with 

each other or that should be one of the conditions that it should be 

coherent, they should be consistent, and they should not contradict in 

application of the process. 

 

DAVID MCAULETY: I did not envision that and believe that would be very difficult to 

arrange. I need to think about that, Kavouss. But the way I drew this up, 

my recommendation was that they would be a party completely 

independent. They would make whatever case they wanted to make 

and the panel always has the ability to manage what people are 

presenting as arguments and claims. But I’d need time to think about 

that. That was not something I included so I can’t fully answer your 

question right now.  

 Sam, you have the floor. Your hand is up.  

 

SAMANTHA EISNER: Thanks, David. We have a few points I think we want to raise from the 

ICANN side. First, I think it’s important… There’s no fundamental 

opposition to the idea of allowing proper people to join into the IRPs. I 
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think there’s a lot of argument and support that that helps bring us to a 

just and fair resolution of items that are appropriately brought at the 

IRPs. I think it’s important that the rules surrounding that make sure 

that the focus of the arguments brought by those who are seeking to 

join or who are joining are focused on the question at issue in the IRP 

and don’t make the panel go into resolving a dispute between the two 

parties. That’s not within the competence of the IRP Panel. That’s not 

why we have it there. So everything has to be focused on was there a 

violation of ICANN’s Bylaws and Articles? And so there has to be some 

guidance [to] people who are joining that that’s what they need to tailor 

their submissions to. 

Within this of right versus interested parties issue, issue, I think that 

that’s where a lot of details need to be worked out. So in this area of 

Expert Panel discriminations, for example, it’s very easy to understand 

who are the competing parties within that, who are the competing 

applicants if it’s within the New gTLD Program, etc. So that’s a very easy 

way to identify the pool, give notice, and have something running from 

that.  

In terms of interested parties, there probably needs to be some other 

work at defining what that means if it’s not from a defined pool of 

people. If they had the same rights as everyone else, should they also 

have to demonstrate harm? What other things would they have to 

demonstrate? And what types of briefings would have to happen if 

someone were to go to the discretion of the panel to allow them to 

come in? What types of opportunities to be heard just on that 

intervention would have to happen and how does that impact the 

whole timeline? Because as you know, we do have stated within the 
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Bylaws itself a preference that the IRPs conclude within six months, and 

so any opportunities you give to move the panel’s focus from the 

substantive issues at hand to more procedural issues of who should be 

there, risk that timeline.  

 Also, in terms of interim relief, it’s not clear that extending… We haven’t 

really looked at how the 30-day rule that David suggested would impact 

that but I think the longer you make that such as the 45-day limit 

suggested by Greg, the more you impair people’s ability to actually seek 

interim relief and the more you create the possibility for fights of, “I 

wasn’t appropriately allowed to participate in that interim relief.” I think 

we need clearer rules, particularly around that interim relief section, 

and then just as a whole on timeframes and what are workable 

timeframes for people to submit briefings and would there be reason 

for parties external to ICANN to have, for example, a longer timeframe 

to respond than ICANN would because ICANN often can’t control when 

it gets an IRP or not. Those are just some questions to think about. 

 

DAVID MCAULEY: Sam, those are excellent questions to think about. I don’t take notes 

when I’m chairing a meeting. Is there any chance you could come to the 

list and summarize these points? I could always listen to the call but it 

might be helpful if you come out on the list and repeat these. Would 

you be willing to do that?  

 

SAMANTHA EISNER: Yes. We can have them circulated, maybe not this afternoon but 

probably by tomorrow.  
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DAVID MCAULEY: That’s fine. I think that would be helpful, especially since there are some 

folks who are not on the call right now. Those are very helpful 

comments and thank you for that. I think it would give us all food for 

thought.  

Does anybody else want to comment on this joinder issue at this time? 

Okay. I don’t see anything.  

Let’s move to agenda item number five, and it has to do with our 

working methods. That relates, in a sense, to the joinder issue that we 

just discussed because, as I mentioned, on the try and encourage us to 

do more of the working on the list and to sort of recast how we handle 

meetings and list. And so in my expectation, the joinder issue was the 

first attempt at this although I did subsequently come out – we won’t 

get to it today – I did subsequently come out with another e-mail last 

week in which I tried to segment issues that might be a little bit easier 

to take on and so that might be another example.  

What I’m looking at today is an e-mail that I sent to the list earlier today 

about this. I don’t know if people have had time to take a look at it. 

What that e-mail is basically doing is say, “Let’s turn things around here 

and move our substantive and deliberative conversations to list on a 

discrete basis – comment by comment.” We have a lot of thoughtful 

comments from people and we need to give them fair treatment, and 

my hope is we can give them fair treatment in a fairly quick way and 

move this process along. This is an important part of the new IRP and 

we want to get it in place.  
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And so I’m hoping that we can move to the list. That way people can 

think and reply in their own good time, and that what we’ll do is turn 

meetings into sessions that will address things that have been 

mentioned on list. We would sort of have the meeting regimen where 

we would discourage people from bringing anything up new in the 

meeting. We don’t do things in one instance and so if someone has a 

new thought they could mention it briefly but put it on the list so that 

we could discuss it next time and get it done and dusted.  

I would encourage you to look at my e-mail this morning. I think the 

staff can help us in this. They can take whatever we put on the list and 

sort of organize it for us when we do get together on the phone call. We 

might be able to move to biweekly calls instead of weekly calls. So what 

I’m asking is, if anybody has a comment on this. I see a red X from Avri 

so I think that means, Avri, you’re not supporting this? Do you want to 

comment on that? You don’t have to but I’m asking if you want to.  

AVRI DORIA: No. Yes. I might as well comment. I think requiring that everything be 

discussed on the list prior to a phone call and that if you’re in a phone 

call and you hear an argument and at that point you understand your 

opposition or your comment to something that it not be allowed 

because it wasn’t first discussed on the list, is an incredible problem and 

will hurt the discussion.  

I certainly see “recommend.” I certainly see “requesting.” But making it 

a barrier that people have to do everything on a list before they can 

discuss it would seem to me extremely exclusionary to those who may 
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not feel comfortable typing arguments out long hand on a list or what 

have you. We have multiple methods of communication because 

different people communicate in different ways. So I would argue 

strongly against that. Thank you.     

 

DAVID MCAULEY: Thank you, Avri. Before we go to Kavouss let me ask you a clarifying 

question. I think you make a decent point. I guess what I’m trying to do 

is make the calls different and would you be as concerned if someone 

who had a new thought on a call could make that but the Chair – me – 

would be a little bit more assertive in trying to move things along as 

well. In other words, let the point be made but trying to move things 

along as well. I’m not stating that well, but I’m curious what your 

reaction would be to what I just said.  

 

AVRI DORIA: I certainly support a Chair trying to move things along. There is all kinds 

of ways of doing that, of having people speak only once or twice on a 

subject as opposed to frequently, as keeping people to a certain time 

limit, but I think if there’s a new concept, a new idea, that occurs to 

someone on a list there should be an ability for them to bring it in and 

to be able to clarify it if someone asks a clarifying question. Thank you.  

 

DAVID MCAULEY: Thanks, Avri. That gives me something to work with on trying to tweak 

my suggestion and Kavouss, your hand’s up. You have the floor.  
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KAVOUSS ARASTEH: Yes. David, first of all, with respect to [Avri], that point that we have to 

consider and comment. There are many documents from here and 

there. Would it be possible that someone put them together as in one 

single document on which we could comment, otherwise [this is a] 

different element and we may have a difficulty to find that. So it is 

possible that whatever you want to receive comments on that, put 

them together in a single document? That is one.  

Second, the issue I raised that if you said that the question four about 

joinder, if the main complainant and the joinder are completely 

independent so they might raise questions and issues to the panel 

which could [take] the panel into the problems because they are 

contradicting each other’s views and the panel does not know which 

[they should] have to go and I don’t have any answers to this. So it need 

to be discussed or to be examined or rethinked of in order to see 

whether that possibility exists. That’s the one contradicting the other 

and put the panel into the problem. Thank you.  

DAVID MCAULEY: Thank you, Kavouss. Again, food for thought for me on tweaking these 

suggestions. 

The next item on our agenda is consensus policy where I was… there are 

a couple parties, again the NCSG and the law firm that Kathy Kleiman is 

in talking about when consensus policies are debated at an IRP that 

some allowance be made for making sure that the initiator of the policy 

have a stake in this but it’s too involved to get into now. We just have a 

minute left and so I’m going to invite any final comments if anybody has 
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any. Otherwise, we’re going to close the call down and proceed on list 

which I hope to encourage more of. 

Does anybody have anything final? 

Seeing none and hearing none, I would like to say thanks, everybody. I 

thought it was a productive call and I’m very much appreciative of 

people participating. Off we go. We’ll see you on the list and on the next 

call. Thanks very much.     

[END OF TRANSCRIPTION] 
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CCWG-IRP-IOT	MEETING  
Thursday, September 7, 2017 - 19:00 to 20:00 

>> DAVID McAULEY:  Hello, everyone this is David McAuley.  Welcome to the    can we get the

recording started.

Thank you.  Welcome to those on the call we're again a small group such as our lot.  We're a 

small group to begin with based on the way the group was constructed by the CCWG.  But 

pressing forward we do have a quorum and I'd like to do the administrative part.  The first item 

of the agenda.  Let me ask, in addition to the people shown in the adobe connect room, is there 

anyone on the phone and not in adobe.  If so, please let yourself be known now.  Not hearing 

any.  I'm going to ask the folks on the call if anyone has a change in their statement of interest 

that they need to mention to the group.  Not hearing any there either.  Let me just move on. 

Before we get to agenda item number two, let me just say it is, as you can see from my recent 

e mail, my hope we can start driving a good number of issues to first reading.  There's been a 

lot of discussion.  We've done a lot of chatting about these issues, and I think we're in good 

shape to move them to first reading after which my hope is getting to second reading would 

be proforma exercise.  It's my intent over the coming weeks to try to continue this process.  And 

I would appreciate any help.  If anyone wants to pick up issues from the signup sheet, feel free 

to do so.   

We'll move now to agenda item number two.  Simply an update with SO/AC in shape to get 

functions under the bylaws with respect to nominating a standing panel.  Sam has graciously 

volunteers to let us know where we stand. 

Ex. 204
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>> SAMANTHA EISNER:  Sure.  This is Sam from ICANN legal.  We've been in coordination with

colleagues here to try to stage some communication through that secretary the different SOs

and ACs to start getting information out particularly through the leaders SO/AC and making

some calls to action including invitations to webinars    the likely do some information outreach

first so it's clear what it is we're asking people to help us with in terms of getting community

input on the places that    on the document we share with the IOT where we need community

input on how they want that process to go and or how long a process should take within the

flow chart we provided, and then that would be moving towards a webinar and we're trying to

get a lot of activity on this done before OBIDOBI before we start getting the standing panel call

of expression of interest out sooner rather than later.

>> DAVID McAULEY:  Thanks, Sam.  It's David here.  Did you say the communication process

with the various SO/AC is already under way?  It's happening now?

>> SAMANTHAT EISNER:  So we're    we're getting guidance from policy colleagues on what all

we've shared a lot of documentation with them.  We're getting guidance on which part to share

when.  We have clear and concise communication and helping us form a call to action we're

seeking.  So it's pretty clear and laid out for the community leader to bring to their government.

It hasn't    there has not been outreach yet but we're actively working on that with our policy

colleagues and within the next couple of weeks I would hope that we've had outreach to SO/AC

if not sooner.

>> DAVID McAULEY:  Please be aware that the IOT is willing to assist.  I know that we can

probably gather up folks that would be willing to assist.  I certainly would be if there's any need

for something like that.  And I also participate in the registry stakeholder group and we have
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just been discussing that    we started discussing that within that group to bubble up to GNSO. 

So thank you for that update, Sam.  Does anybody have any    [Indiscernible] you're welcome.  

Does anybody have any questions or comments with respect to that agenda item update Sam 

just gave?   

Seeing or hearing none, I'll move on to next agenda.  That's joinder issues.  You've seen the 

mail.  The brief background is that this is a discussion of joinder issues really in the context of 

people bringing appeals from expert panel decisions.  The discussions in this group will affect 

what we do with the challenges to consensus policy.  I think that point has been made a 

number of times.  When we get challenges consensus policy it should go fairly.  In the joinder 

issue, I described about challenges from expert panels below there's been a series of e mails 

and discussions in the past and I made a proposal Liz had made comments from the 

perspective of ICANN legal and organization with concerns about it and sum of all that work in 

the mail I sent out last Friday I tried    I think it was last Friday.  I'm losing track.  In any event I 

tried to pull together a proposal for joinder language and it's on the screen and I think you have 

scrolling capability, and this is my suggestion for where we go, and I'd like to read it just to 

make sure that everybody gets a grasp of it.  So what I'm doing is suggesting only those persons 

or entity participating in the under lying proceedings receive notice from a claimant, this is the 

expert panel challenge instance, of the full notice of IRP and the request for IRP including 

copies of all related file documents.  And they receive that contemporaneous with the climate 

serving the document on ICANN.  The second point I'm suggesting all such partying have a right 

to intervene in the IRP. The timing and aspect intervention shall be managed pursuant to the 

applicable rule of ICDR except otherwise indicated here.  The manner should be up to the 

procedure officer who may allow such intervention through granting IRP party status or by 
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allowing such partying to file amicus by briefs.  An amicus may be subject to applicable cost 

fees expense subpoenas and deposits provision of the IRP as deemed reasonable by the 

procedures officer.  Number three.  No interim relief that would be materially affected an 

interest of any such amicus to the IRP can be made without allowing such amicus an 

opportunity to be heard on the request relief in the manner as determined by the procedures 

officer. 

So that was my stab at trying to throw out together the thoughts on joinder.  I'm happy to hear 

comments, challenges, concerns, et cetera, now.  And so I would invite anyone to make a 

comment.  And I don't see a rush to the adobe cube or phone, so what I'm going to say is that 

absent any such thing I'm going to consider that this    Sam, I see your hand.  I'll get there in a 

minute.  This would get to first reading.  And one thing I'll state in the background whatever 

language we come up with here is not    is probably not going to be the language of the rule.  

Our final report which will have a section on what we think should happen to the rules in light 

of the public comment it will have another section dealing with recommendation with respect 

to bylaws the language of the rules will be drawn up by    due to the instruction of final report.  

Anyway, Sam, you have your hand up.  So you have the floor. 

>> SAMANTHA EISNER:  Thanks.  So you know I think this does pair back in issues we raised

previously.  I think there's still    one things I reflect on when I read is that I don't anticipate for

someone to achieve party status    someone must have appropriate standing to assert a claim

in an IRP and    so I'm wondering if we have that reflected anywhere because otherwise it's    it

seems to expand the IRP if we allow people to join as party without having a requirement of

standing that's important for the initial claimant.
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>> DAVID McAULEY:  I guess where I'm coming from Sam is    is that the value with respect to

people who were parties at the expert panel decision.  And the bylaw provides for appeals from

those decisions.  And so

>> SAMANTHA EISNER:  Well, the bylaw allows for those to believe that there was a    that ICANN

violated its bylaw and article in accepting the expert opinion to take that manner to IRP it's not

necessarily an appeal.

>> DAVID McAULEY:  Okay.  I appreciate that distinction.  But still it would seem to me that if a

person    an entity that was a party at the expert panel proceeding felt ICANN was making a

mistake by accepting the judgment.  I think that's reflected here.  I'm open to suggestion of

change.  The one thing I'd like to say we're at the point anyone has concern can offer specific

language not necessarily here in the call in the next day or two.  Offer specific language we can

look at because the whole point I think we're getting to or I'm wanting to get to is to drive things

to a successfully first reading.  Get them done and dusted.

And so Sam, the invitation to you    I'm sorry. 

>> SAMANTHA EISNER:  Yeah, we can    a proposal around that.

>> DAVID McAULEY:  Okay.  Please do it pretty quickly.  I'd like to get this one done now.  Having

said that, I would like to ask if anyone else has a comment about any other provision of this,

any understanding that my drive is to get this to first reading with a view to considering the

language Sam will send forward.  I don't see anything    Sam, your hand is still up.  Is that new?

Okay.  Thanks.  So then    good this one is resolved.  With the resolution, here we haven't 

achieved first reading what we have done is made a point of discussion.  Sam has lingering 
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concerns about standing and she will offer specific language in fairly short order with that 

language comes in, I will try and incorporate it into what I've proposed or note that I think 

there's an issue we need to discuss on the next call.  If we do    if I'm able to get into language, 

I'll put it to the list and say, okay, here's the latest draft for first reading, and hopefully we would 

confirm that in the next call and be plenty time on the list to take a look at it.  That would be    

that's the treatment there.  And Brenda, if I could ask you to go to the next slide, which would 

be on the next issue.  I believe it's trying to get the first reading on the issue that described as 

other ongoing monitoring. 

Okay.  Next one.  We have an issue about ongoing monitoring I think it was    mentioned the 

issue in public comment.  It's a good idea about making sure the community reviews IRP and 

the standing panel not go off into the sunset on their own.  And the background here is that 

Avri took the lead on this and you can see from my e mail she made a suggestion I'd like to read 

it quickly.  I may snip along the way but basically Avri suggestion was this after the IOT finishes 

its current work, it will terminate as implied in the bylaw Section 4.3.  Two Section 4.3(n) needs 

to be amended once rules of procedure are approved to remove subsection (i). 

Three, a new section should be added in bylaw Section 4.4 on reviews.  That would be a 

Subsection (c) that says in cooperation with a review team chosen by the SO and AC and 

comprised of the members of the global Internet community the IRP shall periodically review 

the rules of procedure.  They should conduct no less frequently than five years.  Based on 

feasibility determined by the rule.  Each five-year cycle computed by the moment of reception 

by the board from the previous rules of procedure review. 
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I then came out in an e mail in made just    suggested a couple of changes first.  I said after the 

IOT finishes current work, work items terminate as implied and it wasn't    we terminate after 

the    after the rules.  In any event Section 4.3(n) should be amended to remove Section (i) once 

IOT terminated and then three review IOP under bylaw Section 4.6BF    it's an ATRT review.  And 

different from Avri came back last Friday and said not a dime ditch moment but you speaking 

to me you switch responsibility from the review to AT to RT from one in cooperation review 

chosen by SO/AC and comprised of members of the community et cetera. 

And Avri said this seems a larger change I think that's a good comment.  I tried to take 

advantage of provision that was existing but I think Avri is right and I'm happy to go with Avri's 

final suggestion in other words going back to first one.  Avri, you have the floor. 

>> AVRI DORIA:  Thank you.  This is Avri and it's funny in thinking about this after I sent my note,

you know, in what I said there were two points.  One is the ATRT overload, but it looks like it's

been assigned to them.  You're right when I thought about that more perhaps that's    you know,

that's kind of done and lye with it.  And then    but then I would recommend another

amendment to that, in addition, the idea of it being mandatory, is that that they should do it

in cooperation with the panel or some such wording so that's okay it already belongs to ATRT

let them keep it.  But you know still include that important element of discussion.  Now I think

it's fine going back to the original language that I proposed but I came ready to basically find a

space in the middle and that's what I had thought of.  Thanks.

>> DAVID McAULEY:  Thank you, Avri, David here.

Let me just state the parenthetically I mentioned before the    also recommendation about the 

bylaw.  This is one of those sections that will be a recommendation about the bylaw become 
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the Alac comment it should be periodic review it's not a rule of procedure.  We're talking about 

something slip into final report suggesting the board look to amend the bylaws to state 

something different than they say right now.  With that background, I would    what I'll do 

similar to the joinder issue, we'll get new language and I'll do that and I'll send to list, and Avri, 

I'll try to take advantage of middle ground you suggest.  If I have any difficulty doing it, I may 

go back to original proposal, but I'll put it out in list with a firm desire that we'll close this one 

out next call at first reading.  Not closing out totally, I'm talking about first reading.  Sam, you 

have hand up.  Take the floor. 

>> SAMANTHA EISNER:  Thanks.  This is Sam.  I just want to ask a question about the IOT

conclusion.  So really I    I don't really have a clear desire on how this goes.  I just wanted to flag

one things IOT is charged with is if there is a tender for new provider.  So I think one of the

things we'd want to consider is the f the idea is s from the IOT removed from the bylaws

consider if there's anything we would recommend get put in the section on tenders for new

providers, and maybe this is something we could also build into that review cycle as it's going

on you know also issue the    like ongoing training with standing panel maybe that's some of

the specific items that's called out in future reviews.  I just want to flag IOT mentioned couple

places to the extent there might be a    for the community in those    to take on some of the

action in the future that we think about how that is reflected in any proposed changes to the

bylaws that would be recommended out of the group.  I don't necessarily think it changes spirit

of proposal I think it's a drafting flag maybe.

>> DAVID McAULEY:  Thanks.  It's David.  I have noticed those as well.  And there are different

things.  The tender is one, drawing up rules for    drawing up rules for appeals is another,

possible conflict    additional conflict of interest criteria.  There's a fair number salted within
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4.3.  So that's one reason in    when Avri made a proposal and what I envision doing in the future 

is couching the termination language in terms of when the IOT work is done rather than when 

the rules are done.  Because there's a lot of work.  And so I don't envision termination date 

would be necessarily soon.  Although I do agree with discussions we had earlier once the work 

is    the IOT shouldn't simply go on indefinitely.  But there is a fair amount of work to do.  I agree 

with you.  So I hope that my words the way I worded it took account of that.  I'll make sure I 

look at it as I draft up something new for us.  Thank you for that comment. 

Does anybody else have anything else they want to say on that issue on monitoring review, et 

cetera?  Hearing and seeing none.  Let's move on to the issue of standing.  Materially affected.  

And that's    Brenda    if you could get us to the next e mail.  This deals with an e mail I sent 

August 15th and on the standing material affected    I had a couple of suggestions.  First of all, 

I should note that one public comment Carl Arobec suggested that the material affected was 

too restrictive and wanted standing to be a much broader    I thought his comment was beyond 

what the bylaws provided for.  I didn't hear and don't sense a demand within the IOT to 

recommend the bylaws be amended to enlarge standing.  So there's    that was    that's how 

that would be treated but with respect to specific language, the major concern for the 

comments were the possibility of imminent harm and how would someone be able to make a 

claim or bring a    bring a proceeding to the IRP if there were imminent harm.  Imminent harm 

potential.  So I suggested that we revise the definition of claimant in Section 1 of the updated 

rules.  To take into account the strict provisions of the bylaw Section 4.3(p).  It deals with 

imminent harm.  If I have that bylaw.  (p) says claimant may request interim relief.  It may 

include respective relief or declaratory conjunctive relief. 
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So the element of imminent harm is contemplated and that's why I suggested revising the 

definition of claimant in that manner.  Two, I said make corresponding change in Section 9 of 

the updated rules as required.  Section 9 of updated rules deals with summary dismissals.  And 

I recommended against changing the rules    the rule of Section 11. D of the updated 

supplementary rules and that dealt with contract claims coming with respect to the naming 

contract.  So that's what I'm suggesting and hoping to get the first reading and I'm opening the 

floor right now for anyone that has a comment suggestion, et cetera, with respect to dusting 

off the standing material in this manner. 

I don't see any hands or hear anything.  I'm going to assume we can get to the first reading.  I'll 

confirm on the list in the next day or so.  Bernie?  

>> BERNARD TURNCOTTE:  Yes, it was a previous point.  Just a process note I got my PCST hat 

on here from a budget point of view.  The IOT is covered just to be cleared until the end of June 

2018.  If there is a thought that you are going to stretch beyond that the budget cycle starts 

pretty soon planning for next year and so it if this is the case you should work on earlier rather 

than later to avoid surprises.  Thank you. 

>> DAVID McAULEY:  Thanks.  That's a good point.  We do have budget left and it is my belief 

that what we will be doing most immediately seeking some budget impact is a request to take 

what we come up as a final report on the rules I'm talking about the rule section now.  And turn 

that into revised updated supplementary procedures.  And so if    and so I do believe we will be 

at that point hopefully within the next two months.  I'm going to drive this to the conclusion in 

the next two months.  And so I have no    I don't really have any concern that that element of 

the budget the rules part the drafting will be done and finished before any concern arises 
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before exceeding the fiscal year.  With respect to the next fiscal year I think we will be in 

existence.  We morph    into a bylaws creation under 4.3.  As Sam and I were discussing there 

are additional things to do.  I'm not sure what that would involve.  I do need to give that 

thought.  If I come up with budget thought I'll bring to IOT.  At this point, I'm happy to invite 

anyone with budget ideas or thoughts for what our work might entail beyond finishing off the 

rules I certainly welcome some input.  But I take your point Bernie.  The only thing I ask you to 

do is when you know is to give us a heads up as to what the timeline is for budget input for 

going beyond June 2018.   

And so moving to the next agenda items, I thought I'd start an initial discussion of an issue we 

have on signup sheet as described as other payment of fees.  And so this stems from comment 

that Greg was involved with the IPC.  I believe Greg submitted this comment for IPC.  But I    what 

I want to do is    I thought we would be moving fairly quickly.  We have 30 minutes left and we 

may finish early.  But I wanted to start you know moving another issue forward.  That's why I 

wanted to have this background.  Brenda, if I could ask you to go back to the comment    to the 

one that was on the screen just a minute ago.  What I've done is I've just start of cut and pasted 

some language from the IPC comment.  This just as a    that part of their comment that deals 

with the cost.  It's not even all of it.  I can only say this is in part what they are asking or IPC has 

suggested.  And principally they want to include language within the supplementary rule 

Section 15.  Nothing in the IRP supplementary procedure is intended to supersede ICDR rules 

Article 20(7) and Article 21(8).  Including the right to request an interim order allocating cost 

arising from a party's failure to avoid unnecessary delay and expense in the arbitration. 

And before I go on with the IPC language let me just read article 20(7) from the rules.  They are 

brief.  The parties shall make every effort to avoid unnecessary delay and expense in the 
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arbitration.  The ash tribunal may allocate cost draw adverse inferences and take steps 

necessary to protect the efficiency and integrity of the arbitration.  And then moving on to ICDC 

Rule 21 (8) of course I just lost it.  No, there it is. 

In resolving any dispute about prehearing exchanges information, the tribunal require a 

requesting party justify the time and expense request may involve and make conditioning 

brand granting such a request part or all of the cost by the party seeking the information.  The 

tribunal also allocate the cost providing information among the party either in interim order 

or in an    in an award. 

And then at the bottom of the one pager I put    that I asked Brenda to put up on the screen the 

IPC said since IRP15 includes language regarding the treatment of cost of the IRP it would be 

beneficial no conflict exist in this regard.  Additional language to the affect is nothing to 

supersede would be beneficial in removing any possible doubt.  I tend to agree with this 

personally.  And it would be my expectation I've taken this issue on to lead it would be my 

intent to move this issue forward along the lines as suggested by the IPC, so having said that 

and having just introduced this issue, I'm happy to open the floor to anyone who has 

comments about it or any concern and so the floor is open. 

I see Bernie your hand is back up. 

>> BERNARD TURCOTTE:  Whoops.

>> DAVID McAULEY:  Sam, you have a hand up?

>> SAMANTHA EISNER:  Hi, this is Sam.  We haven't really analyzed this yet but I know it    looking

at this we're going to go back and take a look at this in terms of the cost aspect and the cost
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shipping aspect layed out in 4.6 are the bylaws specified the types of cost that are appropriate 

to be allocated and also look at the more closely the different sections that are called out from 

the ICDR to make sure that either were comfortable or expect more express more clearly if 

we're not. 

>> DAVID McAULEY:  Could I ask if you please do that well before the next call you know like two 

or three days at least before the next call.  The next call by the way is two weeks from now. 

>> SAMANTHA EISNER:  Yes.  Thanks. 

>> DAVID McAULEY:  Thank you.  Do I see or hear anyone else that would like to make a 

comment along these lines? 

Sam, I take it that's an old hand?  If no one else has a comment on that, then we can move to 

AOB and perhaps wrap this particular call up early.  Under AOB, the first thing I'll mention one 

other thing I think I'll come to the list with in the next week or two thoughts on the proper of 

engagement.  The new test we've taken on as the CEP subgroup disband.  And so I looked at it 

and I've got thoughts on it and put them on paper and come out and send something along so 

we can start that discussion too.  I'm sure I'll pick off another issue too.  Bernie, could I ask you 

to just mention what our call schedule is.  I think we have two more calls.  Just remind us. 

>> BERNIE TURCOTTE:  Certainly.  Let me pull those up.   

>> DAVID McAULEY:  I'm sorry I think I took    

>> BERNIE TURCOTTE:  No, not at all.  Our next call is Thursday, 21st September 1900, so that's 

in two weeks and then we have secured a date on Thursday, October 5th 1900.  Those are all 
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the calls I have currently schedule.  There is a slot    there are    a lot of slots available in October 

currently should there be a need and there is quite a few slots at the end of September also 

should we feel the need.  Thank you. 

>> DAVID McAULEY:  Thanks, Bernie.  So we are well near the end.  I want to thank everybody 

for attending and open the floor for any comments with respect to this work, other work we're 

facing in the future, or suggestions and if not, I'd invite you all to look at the issues list to see if 

there's an issue we want to pick up.  There's not many left.  I'm hoping we can move things 

fairly quickly the first reading and beyond.  So let me thank everyone and say that as far as I 

can tell, this call is now ended.  Thank you for your attendance and we can now stop the 

recording.   
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>> DAVID McAULEY:  Thank you for that.  And welcome to Kavouss who just joined us.  We are a I light
group again but I believe we have enough the more forward.  This is two calls in quick succession.  I'm
grateful to the folks that have been able to make it.  And let me restate, in just a second, what I hope
to -- that we can pursue in the call.  First, even though the time is short between calls, let me ask if
anybody has any statement of interest change that they want to note.

Not hearing anything or seeing any hands we can press on. 

A brief agenda to -- for this call, I think would go the lines of that Bernie and I would continue reading 
the interim rules just as we were doing the other day.  So that we have within the two calls a complete 
reading on if what the interim rules state.  And then after that, to address suggested tweaks that we 
mentioned in the call on Tuesday.  And addressing any that might come up today. 

3, to then talk about how to start approaching the issue of repose.  It's my assumption that what we will 
do with the interim rules is we won't be able to finish them on this call because of tweaks and allowing 
several days or such for people that are not on the call to way in. 

But, taking into account that they already have some time.  And so to finish those on list and perhaps to 
given the issue of repose, at least in respect of how to address it.  How we plan to address going forward 
and finally any administrative matters. 

So unless anyone wants the make a comment or have a question in the interim, we are going to get 
started with the reading of the rules. 

And I will take advantage of Bernie's kind offer from the other day, which is continuing and mention that 
we are up to rule 10.  And ask Bernie to go ahead and take rule 10 then I'll read and he and I will 
alternate. 

>> BERNARD TURCOTTE:  Glad to help out David.

All right.   

>> DAVID McAULEY:  Thank you.

>> BERNARD TURCOTTE:  All right let's fines ourselves where we are.

Ex. 205
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Interim measures of protection.  Rule 10. 

A claimant may request interim relief from IRP panel or if an IRP panel is not yet in place from the 
standing panel.  Interim relief may include perspective relief interlocutrice relief of declaratory and 
injunctive relief and may include a stay of the challenged ICANN action or decision in order to maintain 
the status quo until such time as the opinion of the IRP panel is considered by ICANN as it's described in 
ICANN bylaws article 4 section 4.3 oiv. 

And emergency panelist shall be selected from the standing panel to adjunct requests for interim relief.  
ICDR rules relating to appointment of panelists for emergency relief.  Interim relief may only be provided 
if the emergency MANAL panelist determines that the claimant has established all of the following 
factors 1, harm from which there will be no adequate remedy in the absence of such relief. 

2, either A, likelihood of success on the merits or B, systole serious questions related on the merits and 
B, a balance of hard ships tipping to relief. 

Interim relief maybe granted on Ex Parte basis in circumstances that the emergency panelist deems 
exigent.  And any party whose arguments were not considered prior to the granting on of such   interim 
relief may submit any opposition to such   interim relief, and the emergency panelist must consider I 
such agents as soon as reasonably possible David over to you. 

>> DAVID McAULEY:  Thank you Bernie, so that rule 10 is the floor if anyone has a comment, question,
concern, please go ahead and speak up now.

And not seeing any hands or hearing any, let's press on to rule 11 standard of review.  Which I will read 
through.  I'm taking one quick look again. 

Each -- 11 standard of review.  Each IRP panel should conduct an objective de novo examination of 
dispute.  With respect to covered actions the IRP panel shall make finding of fact to determine when 
covered action constituted an action or I believe action B all business puts shall be divided decided in 
compliance with ICANN's articles and bylaws. 

>> C, for claims arising out of the boards exercise of fiduciary duties the IRP panel shall not replace the
board's reasonable judgment with its own.
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D, with respect to claims that ICANN has not enforced it's contractual rights with the respect to IANA 
naming function contract, the standard of review shall be naming function contract, where the alleged 
breach has resulted in material harm to the claimant. 

IRPs initiated through mechanism contemplated at article 4, section 4.3 aiv of ICANN's bylaws shall be 
subject. 

End of rule 11. 

That is now on the floor.  And before I ask for questions or comments, Brenda can I ask if you are having 
any luck trying to get Kavouss back into the meeting? 

Brenda may be off trying to get Kavouss. 

>> BERNARD TURCOTTE:  I believe if she's not answering, these what she's doing.

>> DAVID McAULEY:  Let's hope that works out.

So on rule 11 are there any comments, concerns, questions?  And not seeing hands or hearing any, we 
can go to rule 12 Bernie.  Over to you. 

>> BERNARD TURCOTTE:  All right, rule 12, I were panel decisions.  IRP panel decisions should be made
by simple majority of IRP panel.  If any IRP panel member refuse to sign the panel shall endeavor to
provide a written statement for the reason of for absence such signature.

End of rule 12. 

>> DAVID McAULEY:  Thank you Bernie.  Any comments, concerns, questions there?  A very short rule.

Brenda are you back?  I see you say in chat that Kavouss' line did not pick up.  Are you back with us? 

>> BRENDA BREWER:  Yes I'm here.

>> DAVID McAULEY:  Can I ask you to keep trying on a reasonable basis?

>> BRENDA BREWER:  Termly.

>> DAVID McAULEY:  Thank you for all efforts to get him back to us.
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>> BRENDA BREWER:  He hasn't joined at all.  He had not responded to the invite.  But as a courtesy I do
try the call out to him, just in case.

>> DAVID McAULEY:  Thank you I saw him in Adobe for a while.  That was me dialing out to him.  I had to
enter his name.

When you see the little green arrow next to someone's telephone, that means they are being dialed out 
to.  But I will try again. 

>> DAVID McAULEY:  Thank you very much.

So then we will move on to rule 13. 

Form and effect of IRP panel decision.  A IRP panel decision shall be made in writing promptly by the IRP 
panel based on the documentation and supporting materials and arguments submitted by the parties. 

C, subject to article 4 section 4.3 of ICANN's bylaws all IRP panel shall remain public and shall reflect the 
well reasoned application of the how to dispute was resolved in compliance with ICANN's articles and 
bylaws, as understood by the light and prior to IRP panel and normals of applicable law.  Period, end of 
rule 13. 

Comments?  Questions?  Concerns? 

And I see Kavouss is in with a green arrow.  So thank you Brenda for continuing to try. 

>> BRENDA BREWER:  You're welcome.

>> DAVID McAULEY:  Any concerns with that rule?  I don't see any hands or hear any comments.

>> BERNARD TURCOTTE:  Date Ed David?  I have my hand up.

>> DAVID McAULEY:  Sorry, I didn't see it.

>> BERNARD TURCOTTE:  No problem.  That's because I'm such a small guy in this.

I was thinking when you were reading this, that may be we could address Malcolm's issue from the last 
meeting about insuring that the decisions are posted in English.  Maybe it would be a better place to put 
that in here? 
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>> DAVID McAULEY:  Thanks Bernie, and yes I forgot to do that tweak.  I think I took that on.  And I think
that's a fair comment unless Malcolm has any concerns.  I can add in the here.  I'll put it on list.  Some
language that says, probably under 13 A that it would be in English.

And so, thank you, thank you for that Bernie.  By the way, that reminds me that compliments to Bernie 
for decisions, action items and request from the call.  That works very well, that this whole process is 
working very well.  So Bernie if you could mention that whole thing just to remind me. 

So we are over to rule 14 then it's up to you Bernie then on rule 14. 

>> BERNARD TURCOTTE:  Yes sir.

Appeal of IRP panel decisions. 

An IRP panel decision maybe appealed to the full standing panel sitting within 60 days of issuance of 
such a decision.  En   banc standing panel will be reviewed such appealed IRP panel decision based on a 
clear error of judgment or application of an incorrect legal standard.  And the en   banc the procedures 
officer with the respect of procedures consolidation.  End of rule 14. 

>> DAVID McAULEY:  Thank you Bernie.  And same, requests or comments.  Please speak up now.  I
don't see hands and I don't hear anything.  So we will read on to rule 15.  I'm looking one more time.

Okay, rule 15.  Costs. 

The IRP panel shall fix costs in its IRP panel decision.  Except as otherwise provided in article 4, section 
4.3 eii of ICANN's bylaws each party on an IRP proceeding shall bear it's own legal expenses, accept with 
the ICANN shall bear all costs associated with the community IRP and as defined in the article 4 section 
4.3 d.  The ICANN's bylaws.  Including the costs of legal council.  And technical experts.  And in the event 
it identifies a losing parties claim or defense as frivolous or abusive.  End of rule 15 and that's the end of 
the reading of the rules right now.  Concerns or comments about that particular rule would be 
entertained now. 

And I'm looking for hands and or listening and I don't hear or see anything. 

So, Brenda I take it you're not having any luck getting in touch with Kavouss. 

>> BRENDA BREWER:  Correct David, thank you.
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>> DAVID McAULEY:  Thank you, and thank you for trying.

So we have gotten through the rules.  We have some tweaks, we have not identified any on this call with 
the exception of the one Bernie mentioned with putting the language of decision that Malcolm 
mentioned Tuesday into I think it was section 13 that we justified. 

So Bernie if you would note that in the DAIR report, I will take a swot at that. 

Then we new move on to, as I mentioned in the agenda too, the suggested tweak coming out of 
Tuesday's call.  Malcolm's hand is up, go ahead Malcolm and take the floor. 

>> MEGHAN HEALLY:  I was going to offer language now, for the record if you would like for English copy
thing, but I don't have to if you don't like.

>> DAVID McAULEY:  Please go ahead and Bernie if you would take notes.

>> MALCOLM HUTTY:  The decision of the IRP panel should be posted in English.  If the decision is
translated into other languages, the English language version should be the authoritative text.

>> DAVID McAULEY:  Thanks Malcolm.  Where would that appear?

>> That appears in article 13 under form of the decision, it's form and effect of the decision is the article
tags of article 13.  And you pointed out, that's the recommend precise place to put it.  13 D.  You
subparagraph under that.

>> DAVID McAULEY:  Thank you.

So does anyone --  Malcolm, did you want the say something else? 

>> I said you're welcome.

>> DAVID McAULEY:  Okay thank you.  Any concerns or comments with the suggested tweak that
Malcolm just offered?

And I don't see any hands.  Malcolm I take it that's your old hand.  And not hearing any, so Bernie you 
kindly make a note of that, you can offer that tweak as discussed. 

And so, on the moving to tweaked language. 
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In the interim between Tuesday's call and today's call, we very kindly got a comment from Kate, thank 
you very much Kate.  And then also I sent an email to the list several hours ago about provisions that I 
said I would take. 

And so I'd like the start with mine first because I'd like to go in the order of them as they appear in the 
rules. 

And I offered a safe harbor language with respect to the 12 month time limitation in rule 4 time for 
filing.  I'll read it here and then ask if anyone has any comments. 

What I wrote and suggested was the following. 

During the dependency of the supplementary procedures as interim supplementary procedures no 
claimant is time barred are few a written statement due solely to passage of the 12 months period of 
the second part of the immediately proceeding sentence being understand that the IRP implementation 
of this aspect of such sentence for treatment in the supplementary treatment of the procedures to 
follow in due course. 

Anyone have comments sore concerns or questions?  Sam your hand is up go ahead. 

>> SAM EISNER:  Thanks David.  So I think we have, I know from ICANN side we have some concern, if
you go back to some of the principles we put forth in how the IRP, the interim rules would work, it was
to not make major changes to what was posted to public comment if they were still under significant
deliberation by the IOT.  And so the -- with change that you proposed to caveat that has been proposed
that actually makes a significant change.

I think that there's some room to tie back dates for period of time to when the new about bylaws went 
into effect.  What away we don't want to do through this is to create the ability for someone who had a 
claim that was right before the bylaws went into effect but didn't take advantage of an IRP under the old 
by laws to now still have the opportunity to come forward.  So I think we can do something to time back 
to possibly account 1st, 2016 for a shored period of time.  I think maybe October, and then tether it back 
to 120 day window.  

We've through the footnote that we've offered we identified that if the repose period looks different in 
the final set of rules ICANN would agree to putting in whatever transitional language would need to be 
put in to not time our people who could have filed under a of repose. 
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So we agreed that we are not going to prejudice people who have something that came up under 
the -- who may have been able to file if the period of time was longer, if there was agreement that the 
period of time should be longer.  That was our commitment, we put it in here, we stand by that. 

But I think that the language that you've offered is -- it opens up far too much for -- to allow people to 
go back really far and isn't the fact that it's not even tethered to the current form of the bylaws creates 
some concern for us. 

>> DAVID McAULEY:  Thanks Sam, it's David speaking.  I put my hand up because I'm going to be
speaking at a participant and not as the lead.  I was -- I should have mentions that when I started
speaking about this.  Because I offer that language as a participant, not as a lead.  That's the way I was
speaking about it on Tuesday's call.  Let me make that part clear.

I guess I have two comments.  One is I didn't -- you're right, you picked up on the fact there maybe 
claims from the old by laws, etc.  Didn't actually I didn't even think on if of that.  Much to the extent that 
creates an issue, I would suggest that you come to the list with language -- come to the list with 
language on that. 

But then the second point I would make is what I'm trying to do is simply say that is to create a 
recognition that the IOT is discussing repose.  That we have not decided to repose yet.  And I thought 
that I was being consistent with what you had offered, you know whenever you first offered it, that 
while we were deciding the issue someone wouldn't be prejudiced on the second aspect of the time bar 
rule. 

It strikes me that we will probably finish in my opinion, my estimation, I think, we will probably firn the 
repose rule insofar as sending something to the board prior to the end of the year.  Prior to getting 
reconstituted or bulked up IRP.  I think that's reasonable.  We have spoken about it so much that I sort 
of harken back to the email Malcolm sent in the middle of August.  There's three possible ways we can 
move forward on this.  So this may not have any really any impact at all you understand the new bylaws. 
Having said all that, I would ask you to come to listed with language that sort of builds on are on just 
completely does away with what I did and make the statement.  Actually put words there that we can 
parse.  So that's my comment.  Thank you very much.  And I will then back as lead, I'll recognize 
Malcolm.  Your hand is up, go ahead. 
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>> MALCOLM HUTTY:  Thank you.  I was going to note that Sam just said that ICANN is committed to
make sure that people weren't prejudiced by this rule, if the rule is subsequently changed in the
final -- in the final rules.

That's great.  So why don't we keep it simple and just say that. 

Just say that this -- that whether there should be a concept of repose is still under review.  And that in 
the event that it is changed, we will introduce transitional language to insure that nobody was continued 
to be prejudiced by the temporary adoption of this rule? 

>> DAVID McAULEY:  Sorry I was on mute trying to talk through mute.

Thank you Malcolm your Sam your hand is up.  First let me make a comment.  I wasn't able to look at 
chat while I was speaking.  I think what you're doing is providing language which is fine.  But I'll ask you 
to after the call whatever that language might be put it on list as well. 

So anyway, Sam go ahead, your hand is up. 

>> SAM EISNER:  Thanks David.  So just to -- I wanted to level set a bit.  Because in the document that
were forwarded I don't believe it came up while in what is projected the screen but in the documents
that were forwarded you will note that there are very few footnotes in that document but one of the
footnotes that suggest persist in the final version is a footnote that I have put the text into the chat on.

And it -- it states that the repose issue was still in effect.  And I reflects ICANN's commitment to create 
transitional language so other people wouldn't be prejudiced. 

So the language is already out on the list is can I put it back into the chat.  So if the group would be 
comfortable with that moving forward, you know let us know.  But I think it actually, it -- Malcolm was 
actually basically outlining what this actually says.  So I think he noted in chat that it works for him as 
well.  So that might be a way that we can move forward. 

>> DAVID McAULEY:  Thanks Sam --

>> DAVID McAULEY:  Thanks Sam when I created the suggested tweak I didn't bring forward the
footnotes.  Perhaps I should have but I didn't.  So you're right to note that.

Malcolm your hand is up.  Is that a new hand? 
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>> MALCOLM HUTTY:  Apologies that was the old hand. 

>> DAVID McAULEY:  So if it works for Sam and it works formal come I think it's going to work for me and 
I will guess everyone else on the call, unless I see other hands. 

I don't.  That sounds like a deal. 

So if I could, I think it's a deal.  I'll have to look at the record.  Bernie I'll look to you to sort of capture 
what is deal was.  I've not been able to follow all of the chat while this was going on.  So thank you both. 

>> BERNARD TURCOTTE:  David. 

>> DAVID McAULEY:  Yes? 

>> BERNARD TURCOTTE:  I guess my understanding of what we have just agreed to is basically that the 
text in the footnote that is currently in the document covers the concerns and therefore we don't have 
to change anything versus the draft we have been looking at, is that correct Sam? 

>> SAM EISNER:  That's my understanding. 

>> BERNARD TURCOTTE:  Thank you. 

>> DAVID McAULEY:  I make take it that's what the understanding the footnote would be added back, or 
never went away, I made a mitt ache in putting the footnotes.  That's what you're saying is that right? 

>> BERNARD TURCOTTE:  That's correct. 

>> DAVID McAULEY:  Before getting to rule 7 I think Kate's suggested tweak is next.  It had to do with 
rule 6. 

And Kate you're welcome to read it if you want.  Otherwise I will be happy to read it.  I will let you 
decide. 

>> KATE WALLACE:  Hi David, thanks.  This is Kate for the record.  I'm trying to find where I have the 
language.  If you have it in front of you that might be the easiest. 

>> DAVID McAULEY:  Thank you I have a language in front of me. 

So, Kate made a suggestion, this is with respect to the last paragraph in rule number 6. 
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The title of rule number 6 is written statements.  So here's -- I will read through it and I will note when I 
get to language that Kate has suggested that we add. 

For any dispute resulting from a decision of process specific expert panel -- sorry, for -- let me start 
again. 

For any dispute resulting from a decision of a project specific panel that is claimed to be inconsistent 
with ICANN's articles of bylaws with articles 4.3 B triple IA 3 any purpose entity personally identified 
within a contention set with the claimant regarding the issue within such expert panel proceeding 
shall -- and Kate suggests adding the word reasonably after shall. 

Shall reasonably notice from ICANN that the reprocess has commenced, ICANN shall.  And Kate suggests 
adding the next four records.  ICANN shall under take reasonable   efforts to provide notice by two 
business days calculated at ICANN's principle place of business with notice IRP has commenced period, 
end of tweak.  Do I hear any comments or concerns or questions? 

I don't see any hands. 

Or hear any. 

Thank you Kate.  And moving forward then let's move to rule 7. 

Consolidated intervention, etc. 

And I -- consolidation and intervention., etc.  I suggested tweak to this yesterday and I put -- I will read 
this. 

I'm starting with the first paragraph of rule 7.  I will skip certainly portions if they are not indicated and 
mention that.  Starting at the first paragraph a procedures officer shall be appointed any request of 
consolidation intervention and participation as an amicus.  And this is where I said   verbiage except 
where otherwise stated here in -- that's the end of my addition and intervention and as amicus as 
reasonable discretion, etc. 

I then moved over to add a paragraph in the section dealing with intervention. 

And I added after the paragraph that begins in addition the supporting organizations which developed a 
consensus policy, etc., etc. 
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And before the paragraph that begins any person or group or entity that intervenes as a claimant 
pursuant to this section will become a claimant, etc., etc. 

What I added is the following in addition any person group entity should be a claimant that person 
group entity is significant interest to subjects of independent review process and adjudicating the group 
or entities absence might impair the person's group and ability to protect such interests or two any 
question of law or fact similar situated as group or entity is likely to arise in the independent review 
process. 

The next change I made was in the very paragraph after the next one that begins any person, group or 
entity that intervenes with the pursuant will become an claimant.  In the next paragraph I at the next.  
Persaunt to rule 8 exchange of information below the IRP panel should direct et cetera, et cetera. 

Then the other change I made is in rule 8, exchange of information, I'll read them together since they 
seem to be related to me.  Then I'll get to the hands. 

Well no, before I get to rule 8, let me recognize the hands that are up.  I see Bernie, Malcolm and Sam.  
Bernie I'll ask you to tell us who was first. 

>> BERNARD TURCOTTE:  The order looks like Malcolm then Sam.

>> DAVID McAULEY:  Malcolm go ahead.

>> MALCOLM HUTTY:  Okay I'm speaking really relation to rule 7.  Thank you for these suggestions
David.  I support them.  In relation to rule 8 I have a view on that thank you.

>> DAVID McAULEY:  Thank you.  Sam?

>> SAM EISNER:  Thanks David.  This is Sam Eisner for the record.  So the places where you interlineated
small additions we are fine with those.

But we do have -- I have some concerns about the second section that the full paragraph that was added 
that said in addition any group, person group or entity should have a right as a claimant. 

You might want to move to a amicus status. 

But one of the things that we had talked about, many times as we were going over this, was the fact that 
claimant has a very specific definition under the bylaws.  And only those people who are not just 
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impacted by the action but impacted because they allege that ICANN us violated it's article or by bylaws 
those are the only people that qualify as a claimant.  And having just a significant interest related to it, 
doesn't actually require that someone have an IRP claim against ICANN.  It does recognize that they 
have an interest in what's going on.  And I think we don't have any concern with allowing those people 
to be mart of a proceeding.  But giving them claimant status, gives them certain rights under the bylaws 
that actually opens up the IRP to be used in ways that are not anticipated to if they don't meet the 
requirement that they are alleging a violation that ICANN violated the bylaws.  We could see people that 
actually support the action that ICANN took.  Who would have the interest and would qualify under this 
paragraph.  But they wouldn't meet the status of claimant.  So they would be forced to make statements 
as to what ICANN did in violation of its bylaws but they actually wouldn't believe ICANN violated the 
bylaws.  Let's take the common example right announcement if they were a competing a captain that 
benefit from ICANN's decision they are actually not going to say ICANN violated the bylaws in taking that 
decision.  Where the claimant is taking that position. 

So we are requiring people to take positions that they would not take by this. 

So I think we could move that down either to amicus.  So I think we put some things into the amicus 
section that covered this type of interest in a proceeding.  And I'd say this is one of the things that we 
should bookmark and put more attention to before we get to a final set of rules. 

If there's a wish to change the scope of who can participate in an IRP. 

>> DAVID McAULEY:  Thanks -- before I go to you Malcolm Bernie you initially had your hand up, is their
something you want to say?

>> BERNARD TURCOTTE:  No thank you.

>> DAVID McAULEY:  Malcolm you have your hand backup, go ahead.

>> Thank you, Sam makes a fair point.  But it's quite limited in its nature.  It just points out that some
people might not want to be a claimant they might only want to be an am I can cuss that may be a fair
point to their claim.  This   can be easily resolved and better honor your proposal by leaving your
proposal intact.  But where it says to intervene as a claimant.  To say to intervene as an am cuss or
claimant in parentheses as appropriate to their position.  Close parentheses.  And then continue.

That would leave it the options if option to the person to intervene as an amicus and they would also be 
entitled to intervene as a claimant if they had a claim. 
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>> DAVID McAULEY:  Thanks Malcolm. 

So, I didn't put my hand up by I'm speaking now as a participant.  As the person that suggested this.  I 
hear you Sam and I would be willing to look at language, it's possible Malcolm just provided it. 

But if it was moved to an amicus thing I would like to look at the language you come up with.  You can 
tell between this and rule 8, where I'm coming from is a cot testify situation.  Where members of 
contracted party houses or others who have contracts with ICANN or others that have contracts that 
effected by ICANN have to be able to prohibit their interest in competitive situations.  That use language 
largely followed U.S. federal rules of board.  But those rules are fairly -- I think, at least in common law 
countries fairly routinely accepted that someone has an interest can defend themselves they can't look 
pore the defendant to make sure argument for them. 

So I think that Malcolm may have just given the language but Sam if you take a swat what you want to 
do with this, and put it on list, I will certainly take a look at it. 

>> SAM EISNER:  I have a new hand. 

>> DAVID McAULEY:  Sorry, go ahead.  I didn't see it. 

>> SAM EISNER:  This is actually an issue that we discussed even as we were developing the bylaws 
themselves with Sidley.  This is where the IP differs from regular litigation because an IRP has a very 
limited standing rules.  The IRP has a very narrow aspect to it. 

And so, we can look at the language and we can try to make some recommendations, I understand 
where Malcolm is coming from with the choice of the amicus versus claimant.  I think it's very important 
that if we have a right for someone to come in as a claimant, language such as significant interest here 
doesn't align with the standing requirements of the bylaws which require an allegation of material harm. 

And so, that's -- that might be where we make some changes to that. 

But if we have -- I understand on the whole that this is an issue that we need to make more progress on 
for -- as the IOT before we have a final set of rules.  If we are not able to completely satisfy, because I 
think there's definitely room to put in some language to account for a bit broader of representation than 
is currently within these rules.  I hear that, I see that, I think we can do something quickly on the I went 
rules to get there. 
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But will there be a point that we can agree that we could get a set of interim rules in place so that we 
have something, because from our standpoint, from the ICANN Org side, we are getting very nervous 
that we are on the precipice of having IRPs filed for which we don't have an adequate set of procedures 
to meet the bylaws.  So we have that pressure.  And so your hearing from me kind of -- the dual 
pressures.  I want to work with IOT, I want to help get this right.  I want to help these items be reflected 
appropriately in the rules.  But I also think it's essential forever the protection of the organization and 
everything that this group has worked so hard to do so far to get a set of rules in place quickly.  I'm 
wondering where that balance is.  I will come back on list with some proposals of how to integrate some 
of these ideas into the set of interim rules.  But I also would ask that there be some commitment to 
getting it even more right in a final set of rules.  If we can move to that. 

>> DAVID McAULEY:  Thanks Sam, Malcolm you have your hand backup, go ahead.

>> MALCOLM HUTTY:  Yes I wanted to get a quick clarification to for Sam so she knows we are not as far
apart as maybe she might thing we are.  I'm not suggesting -- mostly for you David, for me I'm not
suggesting for a moment that we should allow this language in this paragraph to change who is qualified
to be claimant.

All this paragraph is intending to say, is that if you are otherwise qualified to be a claimant.  If you 
additionally satisfy the situation described in this paragraph you should be able to intervene as a 
claimant as of right.  Rather than wait for another case. 

Similarly if you -- even if you don't qualify as a claimant, but you satisfy the conditions in this paragraph 
you should be allowed to intervene as an amicus and it shouldn't be merely discretionary.  That's the 
aim.  Not the change the definition of who qualifies as a claimant.  That should be untouched by this 
language. 

>> DAVID McAULEY:  Thanks Malcolm.  And I will also make a comment as a participant, Sam, I think that
I can live with what Malcolm has just said.  I think he's right in what he's saying and I think it's quite
possible that we could crack this nut with amicus status as long as it's not discretionary it is a matter of
right and as long as amicus can protect the language in did.

And I notice too Bernie gave us a time check, we are running out of time for this call.  That gets to point 
that I agree with you Sam we have the finish this and get through this. 

That's one reason why Bernie and I scheduled two calls for this.  Get the interim rules out.  We recognize 
that the time has come the get interim rules out and we have to move to repose, etc.  I feel the 
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pressures myself.  So what I'd like to do is discussion on this one and ask you Sam to come back with 
your amicus language.  I would mention to you, that I think I agree with what Malcolm just said I think 
that would work but I want to look at the language.  I would like to move on to rule 8 now unless there's 
any other comment.  Malcolm is that a new hand or old hand? 

Must be an old hand. 

So if I don't see any other hands, then let's move on to rule 8 I'll mention what I tweak with respect to 
rule 8 it's in the second paragraph of rule 8 down near the end and this is one sentence incredibly long 
sentence.  I'll read it then I'll mention the parenthetical I suggested added at the end. 

On the motion of either party and upon finding by the IRP panel that such exchange of information is 
necessary to further the purposes of the IRP.  The IRP panel ma order a party to produce to the other 
party and IRP panel that the moving party request documents are electronically stored information in 
the other parties controlled custody or control that the panel determines a reasonably likely to be 
relevant to the material of the resolution of the claims or defenses in the dispute and are not subjected 
to attorney-client privilege, work product doctrine or otherwise predicted by disclosure by adequate law 
this is what I'm suggesting to add including limitation to disclosure of competitors to dis closing group or 
entity to any   competency sensitive information of any kind.  Period. 

So, the floor is open on that for implants, questions, concerns. 

I don't see or hear any. 

We are basically coming up to the end of this call.  So let me try to wrap things up this way.  There's 
some suggested tweaks identified here that I will ask come to list many but I think by in large we as a 
group have gone through the rules pretty comprehensively.  And we will finish the topic on list I believe.  
And hopefully we can did that beginning with ICANN 63.  I will be back on list early in the week with 
whatever administrative things I think I need to attend to.  And I'll certainly look for your language Sam 
and take a look at it.  I want to thank everybody for being here.  Once we get the rules done we will turn 
to repose and I will encourage everyone to consider the public comments.  The only mail I can recall is 
Malcolm's mail from the middle of August.  Three possible ways forward.  I suggest reading that again. 

And then, I have been requested to give some comments along with others at ICANN 63.  I sent those 
slides around, if you have any concerns let us know.  Two hands as we wrap up.  Sam why don't you go 
first. 
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>> SAM EISNER:  So I wanted to raise two items.  First, I wanted to give a heads up to the group that in
anticipation of the IOT being able to complete the set of interim rules we are putting on to the floor's
agenda for their meeting at the end of Barcelona the board's consideration of the interim rules to get
the rule because there's a step for board approval.

We will coordinate with appropriate committees.  And all given that the rules are not yet finalized but 
the board is waiting to see that. 

And I -- on a personal note I wanted to note by thanks for how we have really worked together as a 
group to get to the interim set of rules.  We are really appreciative from the ICANN side, having a set of 
rules in place I think will be of benefit to everyone and I know we still have more work to do. 

In terms of the rules, there was one other action item that I was aware of which Malcolm and I 
remember charged with going and looking at language on translation.  So Malcolm I don't know if you 
want to report on what we agreed upon.  I think we have one change that we agreed we would take out 
the and ICANN.  Or I forget which one but we have a place we agreed that we would take on out some 
language but otherwise we wouldn't reflect any additional language in there although Malcolm and I 
agreed that there's a need to continue looking at we are doing the final set of rules to see if there's any 
caveats we need to include the appropriately reflect the times when ICANN is choosing to make 
translation available to the community particularly those that aren't used in the IRP, so that there's 
better understanding around the community and we agree that those are not things that are 
appropriately charged to either party as administrative or legal costs and those are things that are really 
sunk in operational costs with ICANN but we will make sure that concept of a choice to make 
translations that are really for the benefit of the community and not for essentially for use in the IRP are 
not things that will be appropriately charged to the parties as IRP related cost. 

So Malcolm if you can correct whatever I said that might have been wrong in there, please go ahead. 

>> MALCOLM HUTTY:  No that was fine other than I thought we agreed to leave the text unchanged with
no amendments pending that discussion.

>> SAM EISNER:  Better.

>> MALCOLM HUTTY:  Essentially David we got to the position where now I think Sam and I are
completely on the same pages to what we want this to achieve.  And well Sam's view for now is that it
may be doesn't need any change at all.  And I'm content that we come back to this, to check back and to
confirm that when we come to the time rules that need to hold up the emergency rules.  Provided we
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can come back to that and confirm that.  And that the language is actually achieving what I now believe 
we thought seeking to achieve then I'm happy to defer it now. 

>> DAVID McAULEY:  Thank you Sam and Malcolm.  Is there anything you two think should be written
down and put on list so people are aware of it or is it you guys are status quo and we do not need to
come to a new -- sorry hold on just a second.

That we may not need to come up with something to put on list. 

>> David as a courtesy to those not on the attending the meeting I'd be happy to come out with my own
statement and I'm happy to defer this and these are the reasons I'm happy to defer.

>> DAVID McAULEY:  You night run it past Sam.

>> Absolutely.  It was a point I raised and I'm essentially retracting it for now.  So it's probably better,
most proper coming from me.  But it's that I was concerned to take out my own point.

>> DAVID McAULEY:  Thank you both.  And it's probably a good idea to let the group know because we
are going to if I happen issue this on list.  And we will finish it pretty quickly I believe.  I think we pretty
much gotten through this in pretty good shape.  So thanks everyone for your attention on that.  I think
we can go ahead and a wrap up the call.  Anyone has any final comments Malcolm you have a hand up,
is that old or new.

Old, so if anyone has any comments, please let them make them now.  Otherwise what I will say is what 
I'm going to say in my next email is plea pay attention to the list you will see things coming up out, not 
much but things comes out to put it in shape it can be given to board as per what Sam just told us.  So 
my thanks to Bernie for arranging and Brenda for helping us and all attending in the last three days.  I'm 
very appreciative.  Having said all that this is the end to the call for those going to Barcelona I'm looking 
forward to seeing you there.  And I'm thankful to all for your contributions.  That's all for me.  I say 
goodbye buy. 

We can stop the recording. 
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>> DAVID McAULEY: Morning, everyone.  This is David McAuley
speaking.  It's a small group, unfortunately, but I do think we 
have a quorum with which we can press ahead.  

So I would like to thank the folks who are here on the 
phone for gathering.  Hopefully a few more may join us, but I 
would like to get started and ask the recording be started.  

>> This meeting is now being recorded.
>> KAVOUSS ARASTEH: David?
>> DAVID McAULEY: Yes, thank you.  Kavouss, yes, would you

like to make a comment?  
>> KAVOUSS ARASTEH: Yes, I am sorry, I am just coming out

of a meeting.  I am just on audio.  I am not connected to the 
Internet.  I will be on audio listening to you and may be online 
asking to comment.  I apologize for that.  

>> DAVID McAULEY: Thank you, Kavouss, and we are glad you
are here.  

So the recording has been started, and prior to talking 
about the size of the group or anything like that, let me just 
ask if there's anybody else besides Kavouss who is on the audio 
bridge only and not in the adobe room, although I do see your 
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name in the adobe, Kavouss.  Anybody else in that status?  
Hearing none, for those of us who have gathered, if anyone 

has an update or a change in their Statement of Interest, I 
would ask that they please make a note of it now.  

Seeing no hands and hearing nothing, I think we can press 
on to our agenda.  Bernie, I just want to double-check with you, 
but in my opinion we have enough of a group to press on.  There 
is a five by five rule, that you have five minutes gathered by 
five minutes past the hour.  I think we have met that.  
Regretfully it's not more, but I think we should press on and do 
the best we can given our size.  What do you think, Bernie?  Am 
I violating any rule in that respect?  

>> BERNARD TURCOTTE: How could you violate rules?  No
problem.  Let's carry on.  

>> DAVID McAULEY: Bless you, Bernie.
So let's move forward and go to item 2.  This is the status

of the timing issue and input from ICANN legal.  I see that Sam 
is on the call, and I also note that Liz sent an email to the 
list with further thoughts on the timing issue.  I think that 
email came in yesterday, and I have given it a look.  I hope 
that everybody in the group has given it a look.  I am sorry 
that Malcolm has not joined us.  He is taking a leave for moving 
this issue forward, but let me ask Sam if you would like to make 
any comments on the timing issue from the ICANN perspective, or 
should we simply take into account the email from Liz?  

Sam, do you want to make a comment in that respect?  
>> SAMANTHA EISNER: Thanks, David.  This is Sam Eisner for

the record.  
I think the email that Liz forwarded pretty much says it.  

We would be open to answering any questions people would have, 
but I think at this point we can let the email stand for itself. 

>> DAVID McAULEY: Okay.  So Sam, thank you for that, and
thanks for being on the call early your time.  

So my encouragement to our group is to make sure you take a 
good look at Liz's mail, and then I will separately ask Malcolm 
if he would be interested or if he has any wish to make a 
further statement in light of these comments or how else he 
might envision being a lead on this issue to try and move it 
forward.  So I think that's sufficient for now.  Unless anybody 
has a comment or wants to say anything about the issue, I plan 
to move to the next agenda item.  Is there anybody that would 
like to comment?  

Not hearing or seeing any hands, not hearing anyone or 
seeing any hands, let's move on to the status of -- if there's 
any update from Sam on the ICANN legal/policy teams with respect 
to steps that we might plan to help supporting organizations and 
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advisory committees undertake their role with respect to getting 
the standing panel put together.  Sam, do you have any comments 
in that regard?  

>> SAMANTHA EISNER: Yes, thank you.  So we are doing a
couple of things right now.  We are coordinating with the Policy 
team to make sure we have outreach to each of the SOs and ACs to 
identify what they have in place already, if they already have 
tools, if they've already considered how they do that.  

Also, one of the things we are working on internally is a 
proposed at least a draft flow of how we could see this going so 
we understand the different points in the process and we can see 
where we would expect a community to come in and the different 
decision points.  Because as we discussed on the last call that 
I was able to attend, one of the things that we had all agreed 
with that was really important to understand the timeframe 
overall.  And so we are working to chart that out, and we will 
be using that as part of our discussions as we are doing 
outreach to the different SOs and ACs.  Because we are 
concerned, as other people from the IOT were concerned, about 
having a good timeline before we put the expression of interest 
out so we can let the candidates themselves know about how much 
time the process would take.  So we are working on all those 
different fronts, and hopefully within a couple weeks we'll have 
some further update.  

>> DAVID McAULEY: Seem to have a hard time getting off the
mute button here.  Thank you, Sam, for those comments.  

Let me just mention one or two things about this.  I 
participate in the ccNSO Guideline Review Committee, and 
recently I wrote to them there was -- the chair of the ccNSO, 
Katrina Sataki, asked me to bring up to the ccNSO guideline 
folks what all was involved in IRP, and I sent them a memo.  So 
I may send you a copy of that memo, Sam, and I will send a copy 
to the IOT team too, just for informational purposes, to see 
what I was suggesting to the ccNSO are things that they need to 
be aware of or coming down the pike, some of which they will be 
involved in but not all of which.  So just so that in the 
interest of full disclosure, since I was telling them, I may 
just go ahead and copy it along here.  

And so I know that as we remember, this group has written 
to the advisory committees and the supporting objections 
advising them of their role in the standing panel establishment, 
and that was, I don't know, some months ago.  And then at 
ICANN58, I briefed some SOs -- well, the GNSO and one or two 
other organizations about it, and so there was -- there is a 
growing awareness and, I guess, a growing interest in finding 
out what this means.  So these steps are important, and so 
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thanks, Sam, for that, and hopefully we can help along the way 
if needed.  

If there is anybody who would like to comment on this item, 
please make yourself known now, or else we will move to the next 
agenda item.  

>> KAVOUSS ARASTEH: David?
>> DAVID McAULEY: Yes, Kavouss, go ahead, please.
>> KAVOUSS ARASTEH: Are there any time limits?  The letter

you sent regarding ICANN58, is there any specific time by which 
they have to provide the name of those or not?  

>> DAVID McAULEY: Thanks, Kavouss.  David here for the
record.  No, I don't think there is a timeline, not that I 
recall, anyway.  I think the time interest here is to move this 
along somewhat expeditiously because the standing panel is an 
essential component of the new IRP that was envisioned by the 
bylaws that just came into effect last October.  And so it's 
important to move it forward in a sensible, informed way, and 
not let it languish.  At least that's my opinion.  But there was 
no timeline specifically that I recall.  

Any further comments in this respect?  Or questions?  
Seeing none -- 

>> KAVOUSS ARASTEH: Excuse me.  I didn't receive a quite
clear answer.  

>> DAVID McAULEY: Okay.
>> KAVOUSS ARASTEH: You said there's no timeline, but this,

a member of the panel, would it be definitive that these are the 
members of the panel coming from the (Inaudible) that is my 
question.  Has there been anyone nominated from any SO or AC up 
till now or not?  That is the question.  And when should this be 
completed?  Now the member is established and the time that he 
is operating or ready to operate?  That is my question on this, 
David.  Thank you.  

>> KAVOUSS ARASTEH: Thanks, Kavouss.  To be honest, my
ability to hear you -- you went very faint, at least on my line, 
so I am not sure I caught all of that.  But Bernie, did you hear 
that?  

>> KAVOUSS ARASTEH: I repeat.  Has there been any member up
to now identified by SO/AC as a member of the standing panel, 
and is there any time that the list should be completed that the 
panel should come into effect?  If I properly understood the 
process, unless the panel has already been established, that is 
my question.  I hope this time you have properly heard me.  
Thank you.  

>> DAVID McAULEY: Excuse me.  Thank you, Kavouss.  I did
hear you this time.  My understanding is no SO or AC has chosen 
a member yet.  If there are SOs or ACs who are -- now that they 
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are aware of it -- sort of looking for candidates, which is one 
of the things they should be doing under the bylaws, that is not 
known to me.  So there's no panelists that have been identified 
formally, nobody's been appointed as a panelist, and the 
expression of interest will go out sometime soon once we and 
ICANN establishes what seems best for release in such a way that 
people who apply won't languish indefinitely.  So that's my 
understanding of the state of facts now.  If anybody has a 
different view or anything they would like to say, please weigh 
in right now.  

>> SAMANTHA EISNER: David, this is Sam.
>> DAVID McAULEY: Okay, Sam, yeah.
>> SAMANTHA EISNER: If I could just come on top of your

explanation, which I think is right.  Kavouss, it might be 
helpful for you to understand and for everyone to understand 
that when the expressions of interest go out, it's not -- the 
SOs and ACs don't make the selection of the arbitrators in the 
first place.  They don't make the nominations.  We wait for 
nomination -- or we wait for the expressions of interest to come 
in from anyone, and it's only after that point that we'll get 
the list over to the SOs and ACs.  That will be part of the 
process flow that we are trying to draw out right now that we'll 
share with the IOT.  So the SOs and ACs are not -- they are not 
on the hook right now.  The SOs and ACs are not expect today do 
anything at the moment other than prepare themselves for the 
process.  They are not in a place where they have any obligation 
to make selections today.  

>> DAVID McAULEY: Thank you, Sam.  David here.  I am having
a real problem with this mute button.  But thank you very much.  

Anybody else want to comment further on this?  Kavouss, did 
I answer your question or did Sam and I together answer your 
question?  

>> KAVOUSS ARASTEH: Yes, properly answered by you and
complemented by Sam.  Thank you.  

>> DAVID McAULEY: Thank you, Kavouss.
I think we are ready to move to the next agenda item, which

is an update by me on issues as listed in the agenda plus one 
that I neglected to put in the agenda but later addressed in an 
email.  And let me just explain what I am hoping to do here is I 
think we've had discussions surrounding these issues, joinder, 
panel conflict of interest, retroactivity of both substantive 
standards and USP rules and the idea of stanchion under the 
heading of materially affected as given to standing.  We've had 
enough discussion that we may be able to move these forward.  
And so my hope here was to update these on the call, knowing 
that if we agree on the call, what I will do is put these out on 
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list as a call for first reading that people can comment to on 
the list.  I would commit to getting this done by tomorrow, 
Friday.  People would be able to comment to as a master of first 
reading on the list, leading up to next week's call, which would 
be sort of the when we would decide that it's past first reading 
if, in fact, it does, subject to what people have to say.  So 
that's -- excuse me.  That is what I am attempting to do, and 
that answers a question that Liz posed last week about, you 
know, she was concerned that we might be getting to first 
reading last week.  So that's what the plan is here, is to go 
through these things, and that's what I intend to do, and I will 
start doing it right now.  But does anybody have a question or 
comment on the process?  

If not, let's move on, and so the items I was going to give 
an update on are the first one is joinder, and let me briefly 
read through where I think we are on joinder.  Excuse me just 
one minute.  Where I think we are on joinder, and it's as 
follows:  I think we've agreed that anybody that has 
participated in the underlying expert panel proceedings, and 
with respect to a certain section of the bylaw, that they would 
get -- if they participated as a party there and another person 
challenges that, then those participants below would get full 
notice of the IRP and the request for IRP, those two things 
together sort of create the statement of the IRP, at the same 
time that the complaint is filed.  And all of these parties 
would have a right -- a right -- to intervene in the IRP.  But 
how that right is exercised would be within the discretion of 
the procedures officer.  And you can see from the text, you 
know, that that might be as a full party, it might be as an 
amicus, whatever is decided.  And it goes on to say that interim 
relief could not be available, settlement could not be available 
for an IRP without allowing people that have this intervention 
of right to have some say in the matter.  

And then it goes on to -- I go on to say -- and these are 
in the slides I sent yesterday.  Let me just take one second 
here.  These are in the slides I sent yesterday.  The third 
point would be the procedures officer would, despite these 
requests, try and do everything they can to keep the case moving 
as expeditiously as possible, as envisioned by the bylaws.  

And then finally -- and this point is subject to some 
discussion on list -- finally we say that people who participate 
in this manner as amici in IRPs would be considered for the 
limited purpose of Bylaw 4.3R as parties.  What that point was 
they should be eligible for cost shifting if their intervention 
is found by the panel to be abusive or frivolous.  

Malcolm brought up a point on list -- and it's a good 
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point -- you know, that it should not be an open -- well, I 
shouldn't speak for Malcolm.  He sent an email, and I would urge 
you all to read it.  The way I took it is this would not be 
appropriate, that an amici would be subject to cost shifting 
because oftentimes they are just informational, et cetera, et 
cetera.  I wrote back this morning saying maybe we could solve 
that particular part of it by saying the cost shifting would 
only be to the extent that an amici brief made ICANN incur costs 
in defending against a frivolous or abusive argument.  

So I would propose that we agree with the joinder that I 
just summarized and with the change Malcolm submitted and with 
change submitted by me to the extent they require costs by ICANN 
to meet frivolous arguments.  

So does anybody have a statement?  Greg, you have -- your 
hand is up, so you have the floor on this respect.  

>> GREG SHATAN: Thanks.  It's Greg Shatan for the record,
and I guess the -- a couple of things on this.  First, in my 
limited experience, amici are generally considered to be 
nonparties and, therefore, are not subject to cost shifting in 
cases where cost shifting is available to parties.  So I think 
there's kind of an uphill battle here to say that there should 
be cost shifting for amici in this case.  I think it can also 
have a chilling effect on the participation of amici who may not 
have a dog in the fight financially to begin with to say that 
they could be subject to cost shifting.  

Finally, especially where there is a question of whose side 
they may be on or nobody's side, it's a -- I guess it would be 
the other side who would submit costs, not the ICANN costs, 
would also have cost in the amicus brief.  

It also brings the issue that cost shifting generally -- 
and I haven't looked at how it works in the IRP context -- 
usually involves, except in the case of, say, specific motion 
practice, all of the costs of a case.  You know, loser pays type 
of thing.  So you would have to deal with some sort of an 
accounting issue of how much time was spent dealing with an 
issue, which might be intertwined with other issues, not a 
discrete issue.  So that creates kind of an allocation 
nightmare.  So for those reasons, I am not in favor of putting a 
cost shifting burden potentially on amici.  If there is an issue 
with frivolous or vexation briefs -- if they truly are, they are 
not going to be taken into account to a great extent, if at all, 
so that's a kind of punishment in and of itself.  But I think 
that cost shifting is not the right tool to use to deal with the 
potential of frivolous, vexation, or bad-faith amici briefs.  

We could also look at whether, in fact, amicus briefs need 
to be approved to be brought into the case.  Or whether they 
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come in as a right.  And it could be that if an amicus brief is 
such a pile of dung that it might invoke cost shifting if that 
were an option.  The option would be just to say you are not a 
friend of the court, go away and take your pile of dung with 
you.  Thank you very much.  And thank you very much.  

>> DAVID McAULEY: Thank you, Greg.  I see there's 
widespread agreement in the chat with what you said.  I think 
with the email Malcolm sent, I am happy to let this one go.  But 
let me mention a comment you were just saying.  This particular 
amicus brief would be allowed in as a matter of right because 
these are from parties to an expert panel below.  So they have 
intervention as a matter of right.  It's up to procedures 
officer to decide whether that's as a party or as an amicus.  So 
I don't think there will be an issue of accepting it, et cetera.  
But I do see the concerns you, Avri, Malcolm, and Samantha -- 
Sam -- has agreed with.  So I am happy to let it go.  So I think 
we are in agreement and will tailor this one not to have cost 
shifting for amicus briefs.  Otherwise, I think that we are in 
widespread agreement on this, unless anybody else wants to make 
a comment.  If not, I am going to move on to the next such 
update.  

Sam, you have your hand up, so you have the floor.  
>> SAMANTHA EISNER: Thanks, David.  You know, as I noted in 

the chat, I share the concerns Greg raised around this, but I do 
appreciate the effort to try to hold some level of 
accountability to those participating in an amicus fashion.  I 
think that going to cost probably isn't the way to do that.  So 
the other thing we could consider -- and we can consider more, 
you know, online -- is, you know, are there other tools we can 
build in, are there other concrete rules or guidance to the 
panel about weighing interest and harm or something like that 
and not use money as the detractor for participation in the IRP?  

>> DAVID McAULEY: Thank you, Sam.  David here.  One -- let 
me just make my statement, and then I will ask if Kavouss has a 
statement.  

One idea that comes to me in response to what you just said 
is perhaps we could write into the rules that even though 
someone has a right to intervene in amicus as a matter of right, 
that doesn't prevent -- or we should maybe expressly allow ICANN 
to immediately argue that such an amicus brief is abusive or 
frivolous and should not be considered, and the panel would have 
discretion to grant that.  I mean, that's one potential.  

But before I move on, I think I heard Kavouss.  Kavouss, 
did you want to weigh in on this item?  

>> KAVOUSS ARASTEH: Yes.  I agree with what you put on the 
slides, but I don't follow with this counter proposal that you 
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made.  What you are saying is in the list as you provided, I 
have no problem with that.  Thank you.  

>> DAVID McAULEY: Thank you, Kavouss.  I think that we have
changed the slides that I provided.  I think that number 4 on 
the joinder recommendation is no longer viable; that is, that 
these people who participate as amicus curiae in an IRP would 
not be -- would not be -- eligible for cost shifting based on 
the discussion that we just had, and Sam made a good point that 
we might want to look for another way to hold such folks 
accountable for the quality of what their participation is, but 
we haven't reached agreement on that.  That's just a matter 
under discussion.  

I am going to try and move this forward to first reading, 
even though part of it may remain open, the part that Sam was 
just talking about, but I'll see if I can do it.  But otherwise, 
I think this discussion is pretty much concluded unless you, 
Kavouss, want to make another statement or anybody else does.  

>> KAVOUSS ARASTEH: No, I don't have another statement.
Right now as you express, I have no problem.  The way you 
explained it now, yeah.  

>> DAVID McAULEY: Thank you.  Okay.  Thanks, Kavouss.
So moving to the next issue, which I believe is panel

conflict of interest, let's move to that slide.  We discussed 
this, I think last week or in one of the recent calls, and where 
we are on this is that we've agreed that there's a term limit of 
five years for panelists.  That's what the bylaws provide for.  
And I think we've agreed that there would be no renewal.  The 
bylaws do not make that point, but Work Stream 1, the final 
report did make that kind of a statement.  It just didn't get 
into the bylaws.  I had proposed something else, but I think 
there was widespread agreement that would be one term limit of 
five years nonrenewable.  

The next point was that panelists -- we discussed that 
panelists who are sitting on ongoing cases that are pending when 
their term comes to an end can nonetheless proceed on and serve 
as a panelist in that case or cases if there's more than one,.  

Two things.  One is Sam or ICANN legal had suggested 
earlier that we might implement staggered terms for panelists by 
appointing the first standing panel in a manner where roughly 
half are appointed for five years and roughly half for a three-
year term, and I thought my personal reaction was that was a 
very good idea.  And it would avoid losing an entire panel every 
five years and all the experience that goes with it.  

And so assuming we agree with that in the end, if we use a 
three-year term, would such three-year panelists be eligible for 
a nomination for a five-year term for a total of eight years of 
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service?  And I said I would recommend yes on that.  But I 
thought I would put that out there for discussion and see if 
anybody has any comment on that.  

Yes, Kavouss, go ahead.  
>> KAVOUSS ARASTEH: Yes, I think no matter who proposed 

that, I proposed that two meetings ago that we should not lose 
the continuity, and continuity is important.  So I agree.  Thank 
you.  

>> DAVID McAULEY: Thank you, Kavouss.  Does anybody else 
have a comment on this?  And will I put this on the list in this 
manner, recognizing a little bit further discussion is needed 
here.  This will be a qualified first reading in that respect.  

I also mentioned how do we handle case assignments?  You 
know, if a panelist is appointed for 5 years, can a panelist be 
assigned to a case 4 years and 11 months into a term?  

Greg, you have your hand up.  Why don't you take the floor.  
>> GREG SHATAN: Thanks.  Greg Shatan for the record.  
If we are using staggered terms, first off, I share your 

recommendation.  I am obviously still on the staggered terms 
thing, not the case assignments.  But I generally favor other 
recommendation that we allow the -- those that have the three-
year terms to be eligible for a second term.  So I guess they 
would -- we just need to make sure that we keep a stagger.  So I 
guess they will be staggered because they will come in and be in 
years essentially four through nine or four through eight while 
the other -- the five-year panelists are one through five and 
then six through ten.  So that keeps up the stagger.  But I do 
think they should be eligible.  I mean, frankly, I think having 
one renewal would make more sense than no renewals, you know, 
allowing for a total of a ten-year term, noting that for UDRP, 
we have panelists who have been UDRP panelists for nearly the 
entire history of it, and there's a certain knowledge base that 
we lose if we say that people cannot renew.  Although I guess 
they could -- we probably should say that they are not done 
forever.  They could run for the other stagger, if you will, 
after a two-year hiatus.  Maybe we need to clarify that if 
that's not clear already.  I understand the desire not to have a 
permanent establishment, but given how long IRP cases run 
compared to UDRP cases, it seems counterintuitive that we might 
lose a panelist who has only, you know, served on two or three 
panels, perhaps, and finally has it down, so to speak, and all 
of a sudden we are back to square one with another fresh 
panelist and no ability to take advantage of the experienced 
panelists. 

Thanks.  
>> DAVID McAULEY: Thank you, Greg.  And Sam's hand is up, 

[Page 10]



so Sam, you have the floor.  
>> SAMANTHA EISNER: Thanks, David.  This is Sam Eisner.
You know, looking at the question around whether or not a

panelist who is at the fourth year and 11th month of his term or 
her term and the IRP comes in, should they be able to be seated 
on that panel, or does their term effectively expire for new 
IRPs six months prior to the end of the term of their agreement? 

You know, we also could address that a bit through the way 
that we handle the contracts around the IRP standing panel.  So 
we could have it built in that while a panelist wouldn't be 
eligible for a retainer past the five years, if they were seated 
on an IRP that was continuing after the time their term ended, 
they, of course, would be eligible for receipt of any of the 
hourly payments or anything that arbitrators get.  So we could 
end a retainer function but still keep them on because even if 
we were to look at this only about things that start close to 
the end of their term, there always is the possibility that an 
IRP that began even six months prior to the end of the term 
would continue on past that five-year term.  And so in any 
situation, we are going to have to account for the possibility 
that we'll have a panelist on an IRP panel who no longer is 
considered available for the standing panel for new IRPs as they 
come in.  

>> DAVID McAULEY: Thanks, Sam.  I think the point you make
is a good one.  Handling it in contract would basically 
eliminate this as a question, and they would be eligible for 
case assignments throughout their five-year term.  So I thought 
the question was worth asking, but I think we've handled it.  

Now, back to the staggered terms.  I agree with what Greg 
said, but then I did that in the last call, and Malcolm and 
others made a good case that panelists being beholden to ICANN 
for their payment would have -- you know, if they were 
interested in a second term, would have some interest in perhaps 
pleasing -- you know, I don't think this would happen, but at 
least the appearance might be that pleasing ICANN, so they 
shouldn't be eligible for a second term.  

And so I have a question, Avri, for you.  Because you put a 
green check up while Greg was speaking.  But as I recall, you 
were in agreement with the -- with Malcolm's point about this.  
And so this is one of the difficulties of working in such a 
small group is I think prior to today, I think I was the only 
voice saying maybe they should be two terms so that we don't 
lose all the experience at once, but I am interested, Avri, if 
you -- if I correctly understood what you were saying last week. 

>> AVRI DORIA: This is Avri speaking, and two things.  One,
somehow or other, that was an old green tick, I believe, or an 
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accidental one, because I wasn't even at my laptop at the time.  
But I was listening to Greg's arguments, and I've become less 
sure of my position, I think.  I think the argument made about 
someone only having been there for five years, participated in 
two panels, being up to speed, and losing that experience being 
problematic.  And I can see that point.  And so -- but I also 
still worry about to what extent does the desire to be 
reappointed for another five years encourage a particular 
outlook in the review?  And so I haven't completely switched 
over.  I apologize for the remnant green check, but I am sort of 
in the middle of trying to rethink it, you know, based upon what 
Greg has said.  

Thanks.  
>> DAVID McAULEY: Thank you, Avri.  And I think it's fair

to say, despite what I thought coming into this call, this 
respect of renewal of a five-year term is still open and can't 
make it -- Greg, you have your hand up.  

>> GREG SHATAN: I will point out what Sam says in the chat.
ICANN does not control the reappointment process on its own; it 
would be the community process as well.  So I think merely 
rendering decisions that were -- that somehow seem to cater to 
interests of the ICANN organization would not be good enough 
and, indeed, might -- if they are seen as slanted rather than 
fair, that would, I think, tend to disqualify them from further 
consideration, especially on the community side.  So I think we 
have a check and balance with the community being involved.  And 
I think it's also, perhaps, thinking too little of our 
prospective panelists that they would be toadies looking for 
reappointment rather than jurists looking to render fair 
decisions and perform their task to the best of their ability 
would integrity.  So I am not quite that much of a pessimist 
about our potential panelists that I would believe that they 
would spend five years currying favor with the ICANN 
organization for the sole reason of trying to get another five 
years of the munificent remuneration that they will be offered 
as a standing panelist.  Thanks.  

>> DAVID McAULEY: Thanks, Greg.
And again, this is, I think, part of the challenge of

working in a small group, but this point is open, the nonrenewal 
bit.  I, perhaps, gave up too easily on it, but so we'll keep it 
open.  

Let's move on to the next issue unless anyone has a 
comment.  And that would be the retroactivity.  Oh, I am sorry.  
I missed something on the panel conflict of interest, and that 
is the addition of this phrase from the International Bar 
Association arbitrator conflict of interest rules.  We discussed 
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this last week and thought this would be a good addition to the 
rules, the language in red that's on the slide that's on the 
screen and the slide that I sent yesterday.  And when we 
discussed it last week, I don't think anyone objected, but 
Kavouss did ask that we make a note in the final report where 
this came from, and that is it came from the International Bar 
Association, et cetera, which we would certainly be willing to 
do.  What would show up in the rules is simply the red language. 
So if anyone has a comment, please make it now.  Otherwise we 
can move on to retroactivity.  

And as Bernie noted shortly ago, the call is moving on, so 
let us try to move -- I'll move that slide.  Retroactivity 
recommendations.  And I think we discussed this as well last 
week with respect to making retroactive the substantive IRP 
standard.  There was no support that I discerned for that.  And 
my recommendation is that there be no retroactivity with this 
respect.  The business constituency had asked for it.  I didn't 
see any support for it when we discussed it or haven't seen any 
on the list.  If anybody has any comment in that respect, please 
feel free to make it now.  

And if not, seeing or hearing none, the other part was with 
respect to panel rules, whether they should be retroactive.  And 
they would only affect cases that have been filed since the new 
bylaws went into effect.  I am sorry, that are now pending or 
that have been filed since then and that are still pending.  

We discussed this, and I believe we all agreed on the last 
call that the best way to handle this would make it a matter of 
discretion for the panel.  In other words, we would explicitly 
say a party can make a request in this respect, but it's up to 
the panel to decide how to handle the request.  They could grant 
the retroactive application of the rules or not, and we put some 
parameters around that by saying that it would not -- the panel 
would not allow rules to apply in pending cases if the action 
were to work substantial unfairness or increase in costs or 
would otherwise be unreasonable.  

Does anybody wish to make a comment in this respect?  
Seeing or hearing none, I am looking in chat real quick.  We 
can -- Sam, you have a comment.  Go ahead.  Take the floor.  

>> SAMANTHA EISNER: Yeah.  Thanks.  Just a short note.  We
are taking a look at this.  If we have any concerns about this, 
we'll come back on this quickly.  But we understand the 
general -- what this is generally trying to achieve with the 
limitation of cases filed on or after October 1 for the 
applicability of the rules.  So we'll come back quickly if we 
have any concerns around that.  

>> DAVID McAULEY: Thanks, Sam.
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And finally, on this update part of the agenda, let's look 
at the materially -- the standing issue that we discussed, the 
label it has is "materially affected" because those are the 
words used in the bylaws, you know, with respect to standing.  
Let me just move that a bit.  Karl Auerbach, I believe it was, 
recommended anybody essentially be able to bring an IRP.  That 
goes well beyond the bylaws, and I think we and I certainly 
recommend against that.  But then the discussion came up in a 
recent call about imminent harm.  Before I get into that, Sam, 
your hand is up.  Is that a new hand?  Whoops, okay.  

So then a discussion came up with respect to imminent harm, 
and it appears that -- and Becky made the point that the -- you 
know, the rule with respect to interim relief would certainly 
handle this, and I think she's right in that respect.  She 
mentioned that on list.  

Kavouss, your hand is up.  Why don't you go ahead.  
>> KAVOUSS ARASTEH: Yes, my general problem with all of the 

(Inaudible) 
>> DAVID McAULEY: Kavouss, it's very faint.  Is there any 

chance you could speak up?  
>> KAVOUSS ARASTEH: Hello.  Do you hear me?  
>> DAVID McAULEY: Yes, that's better.  
>> KAVOUSS ARASTEH: Yes, my question was who would define 

that the harm is imminent or is not imminent?  Thank you.  
>> DAVID McAULEY: Thank you, Kavouss.  It is my belief that 

that would be something that the panel would do.  Bylaw 4.3(p) 
basically says -- and I am reading now -- a claimant may request 
interim relieve of a certain nature -- it would be sent to an 
emergency panelist, and if that panelist concluded -- I would 
believe -- that this is not qualified as something entitled to 
him -- to interim relief, they would not treat it so but dismiss 
the matter.  So it would be up to the panel, probably the 
emergency panelist.  But what the recommendation here is for 
imminent harm is to make sure that a claimant can take advantage 
of Bylaw 4.3(p), and I discussed it in the email and I've 
discussed it on the slide, and I think we discussed it at some 
length on the phone call last week.  I don't think there's 
figure left that's controversial here.  But Kavouss, let me ask 
you, is that an old or a new hand?  Kavouss?  

>> KAVOUSS ARASTEH: It is an old hand.  It is removed.  
>> DAVID McAULEY: Okay.  Thanks very much.  
The only thing we recommend against changing is those 

provisions in the rules that deal with breach of contract for 
the IANA naming functions contract.  I mean, those are breach of 
contract claims that will be handled as breach of contract 
claims.  I just -- I didn't see the need that this would be 
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changed, but I am open to comments in that respect.  
Hearing or seeing none, I may put this out on the list, and 

then I think we can move to the next agenda item, which is 
challenge to consensus policy, but I also note that we are 
running -- we have ten minutes left.  So let's discuss challenge 
to consensus policy briefly.  And I encourage everybody to 
respond to my email on the list about consensus policy that I 
sent I think on Tuesday of this week.  

This was an area that was addressed by Kathy Kleiman's law 
firm, which we refer to as Fletcher, and I think the 
noncommercial stakeholder group as well.  But the 
recommendations boiled down to be along the lines -- you can see 
in the email that I sent -- along the lines of joinder.  And the 
recommendations were specifically for -- let me read briefly -- 
that any supporting organization whose policy was being 
challenged would receive notice from the claimant of the full 
notice of IRP and request for IRP, which is the full body of the 
IRP claim, and all the documents that go along with it, 
contemporaneously with a service upon ICANN.  That the SO would 
have a right to intervene in the IRP, but again, it would be up 
to the procedures officer as to how the SO proceeds, as a party 
if the SO wishes.  I am not sure they can do that under their 
budget and operating procedures.  Or as an amicus, which may be 
of more interest to them, but that would be up to the SO as to 
what they are requesting, would be up to the procedures officer 
as to what is decided.  

Stakeholder groups, working group chairs, and other 
community members.  And frankly, thought that the supporting 
organization would be sufficient.  

Fletcher also suggested some limitations on what the panel 
can do, what the panel's ruling can be.  And my opinion on that 
was first of all, it's a bylaws matter, and the steps available 
to the panel in Bylaw section 4.30 were sufficient to handle 
this.  

Here again, I am will be to -- or I am asking people please 
comment or state other views as they wish right now on the 
phone.  Or on the list when I put this out for first reading.  
If anyone has a comment, please make it now.  

Hearing or seeing none, I will just go ahead and send that 
to the list.  Maybe we can wrap up a few minutes early.  

But there's another agenda item, the call for volunteers, 
and it's something I have been asking.  There are still issues 
left, obviously, if you go to the comments forum, and Bernie's 
very good Excel spreadsheet where he tabulated the comments 
under certain headings.  There are still issues to pick off, and 
I think there's a reasonable template in place under which we 
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can handle them.  Greg did something in the jurisdiction group 
in his capacity as lead in the jurisdiction group that I really 
liked, and that is sort of pushing a bit on the volunteers.  So 
what I intend to do is reach out to people and ask if you could 
take one issue or two issues and move them forward.  Now, 
obviously, members of this group from Jones Day and ICANN Legal, 
I think we would put them in a horribly awkward position because 
ICANN is going to be a party in these, so I won't be reaching 
out to them, but others may be receiving an email or call from 
me saying could you help.  We have a deadline looming at the end 
of this month, and I don't know how we are going to meet it even 
now.  Maybe we should discuss timing at the next call.  But the 
idea of getting help on these is very, very important.  I 
encourage you to look at the issues, look at Bernie's 
spreadsheet summary, see if you can pick some off and help us 
move them forward.  Everybody's participation is very welcome, 
even if you can't volunteer to take a lead on an issue.  

Is there anybody that has any comments in respect to that 
or anything else that we've discussed on this call?  Otherwise 
we can wrap up a few minutes early.  

Well, not hearing or seeing any, I have to admit I haven't 
kept up with the chat in the recent minutes, but I will take a 
look at chat after the call.  

Let me thank everybody -- 
>> GREG SHATAN: David, this is Greg.  I have just one quick

point.  Sorry to interrupt.  
>> DAVID McAULEY: Greg, I am sorry, didn't see your hand.

Go ahead.  
>> GREG SHATAN: Thanks.  Just in terms of, as you say, kind

of pushing on the volunteers or voluntelling a little bit, I 
would suggest a sign-up sheet or something so as people pick 
issues, they can record what they pick, and also we can see what 
people are picking.  And then where there are unpicked issues 
and unvolunteered volunteers, you can go to the next level of 
being a pusher, just in terms of the logistics of trying to 
track and strongly encourage engagement.  

Thanks.  
>> DAVID McAULEY: Thank you, Greg.  Great idea.  And I may

ask -- offline I may ask Bernie if he can help me in that 
respect.  

So, that was an excellent comment.  Anything else?  Would 
anybody else have anything they would like to bring up?  Next 
week we have a call, it's much later than we normally do, which 
will give other folks a chance to participate.  But if not, then 
I think we can wrap up this call.  My thanks, as always, to the 
people for participation, for the ideas, the chat.  I will look 
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at the chat in depth offline.  I have lost track of it in the 
last ten minutes or so.  And thank you all very much.  This will 
wrap the call.  

(End of call 1357 CET.) 

***
This text is being provided in a realtime format. Communication 
Access Realtime Translation (CART) or captioning are provided in 
order to facilitate communication accessibility and may not be a 
totally verbatim record of the proceedings. 

***
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On July 9th Liz Le of ICANN Legal listed concerns/questions with respect to 
this proposal in an email<http://mm.icann.org/pipermail/iot/2017-
July/000265.html>. 

My comments (as participant and issue lead): 

I will note the gist of Liz's concern/question in italics and then my 
proposal/answer in red. 

One overall note: This joinder proposal is strictly with respect to 
"parties" to expert panels as per #1 above - when we deal with challenges to 
consensus policies we can there deal with how SOs may intervene in those 
matters (remembering that we will ask Sidley to come up with actual "rules" 
language once we finish our work). 

Liz's points (not necessarily her entire comments): 

First, there needs to be rules and criteria established as to who can 
join/intervene by right as well who may be properly joined/allowed to 
intervene at the discretion of the IRP panels. 

The intent is to allow all "parties" at the underlying proceeding to have a 
right of intervention, but that the IRP Panel (through the Procedures 
Officer) may limit such intervention to that of Amicus in certain cases. It 
is not envisioned to allow non-parties from below (or others) to join under 
these provisions - noting that these provisions just deal with parties 
below. We are not displacing rule #7 (Consolidation, Intervention, and 
Joinder) from the draft supplementary 
rules<https://www.icann.org/en/system/files/files/draft-irp-supp-procedures-
31oct16-en.pdf> that went out for comment. 

Second, clarification and development is needed on the standard of review 
that is to be applied by the Procedures Officer when determining the extent 
to which an intervenor may participate.  What should the interested parties 
have to demonstrate (e.g., should the interested parties have to demonstrate 
harm based on an alleged violation by ICANN of the Bylaws or Articles?  What 
are appropriate interests that will be supported?).  What types of briefings 
and opportunity to be heard are needed in order to allow an interested party 
to petition the Procedures Officer to exercise his or her discretion and 
allow the party to join in the IRP? 
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I don't think the intervenor would have to allege or show harm - that is the 
job of the Claimant (presumably the "loser" below) - and that Claimant will 
have to allege/show that the decision by the panel below, if implemented by 
ICANN, would violate the Articles or Bylaws. The intervenor here would 
simply need to show party-status below. I would think that a request for 
joinder would have roughly the same information required of a Claim as per 
Bylaw 4.3(d) and would also require an equivalent filing fee. 

Third, Also fundamental to this question is understanding if there are 
different levels of "joining" an IRP?  Should a person/entity that can 
allege that they have been harmed by an alleged ICANN violation the 
Bylaws/Articles be treated differently than a person/entity that just has an 
interest in someone else's claim that the Bylaws were violated?  Keeping the 
purpose of the IRP in mind, does it make sense to treat each of these as 
having "IRP-party status"? 

I think that in these circumstances (dealing with an expert panel below 
decision) the "winner" below would most probably be accorded party status 
and would have an obvious interest. The more difficult case might be an 
intervenor who was also a "loser" below in cases where there may have been 
more than two parties. Maybe we should require that they allege and show a 
material likelihood of winning on rehearing if the IRP panel were to advise 
ICANN to call for a rehearing. 

Fourth, It would also be helpful to clarify if IRP-party status includes the 
ability to be a prevailing party, is entitled to its own discovery, and if 
such discovery would be coordinated or consolidated with that of the 
claimant? 

My suggestion would be that anyone with party status (rather than amicus 
status) have discovery rights as coordinated by the IRP panel. 

Fifth, An amicus curiae, as generally understood, typically does not 
participate as a party to a proceeding.  The concept of allowing for 
briefing at the interim relief stage from an amicus, or a third party that 
believes it has an interest in the outcome (with IRP-party status or not), 
could be appropriate, but more information is needed as to the timing and 
expectation of what intervention or briefing is expected to achieve. 

Perhaps this right should be limited to instances where requested interim 
relief, if granted, could materially harm the amicus's ability to 
pursue/achieve their legitimate interest. 

[IOT] Issues Treatment - Joinder

1/26/2019https://mm.icann.org/pipermail/iot/2017-July/000279.html

3



Sixth, What standard is the panel adhering to when considering an amicus?  
Are there timing requirements of when the process should be invoked?  The 
timing for an amicus curiae to comment on interim relief should take into 
account the fact that the interim relief process is an expedited process to 
provide emergency relief.  For example, at what point in time can an amicus 
curiae comment on interim relief - during the briefing stage seeking interim 
relief or after the IRP Panel makes a determination an interim relief? 

If the above responses don't address standard sufficiently then a specific 
proposal is invited. As for timing, I propose notice of intent to file 
within 10 days of receipt of the claim (not business days) with timing for 
briefs (whether as party or amicus) determined by PROCEDURES OFFICER. 

Seventh, In regard to the settlement of issues presented in an IRP, the 
settlement of disputes is a private and often confidential process between 
two parties.  It is unclear how and why an amicus curiae, who is not a party 
to the IRP, would be entitled to have input in the settlement amongst two 
(or more) parties to an IRP.  What is the procedure for such a process? What 
types of briefings and opportunity to be heard are needed in order to allow 
an amicus curiae to comment on interim relief or settlement?  Parties are 
not even required to notify or brief the panel during settlement discussion, 
and the panel does not have an opportunity to vet a settlement, so what else 
would need to be changed (and on what grounds) to make this intervention 
into a settlement feasible and justified as to cost and burden to the 
parties?  Parties should not be required to prolong an IRP if they would 
prefer to end it. ... how is the right of an amicus curiae to approve 
settlement terms balanced with the interests of the parties to the 
settlement to keep the terms of the settlement confidential? 

This seems a fair point and perhaps the right to intervene as to a 
settlement must be limited to parties. 

Eighth, Additional development is needed to ensure that an amicus curiae's 
exercise of its rights to comment on interim relief or settlement does not 
delay the emergency relief and prejudice the rights of the parties to the 
IRP. 

The reference (to Bylaw Section 4.3(s)) in paragraph 3 of the original 
proposal is intended to address this. 

Ninth, further clarification and development is needed regarding timing of 
the joinder and intervention processes. The amount of time in which a party 
has to intervene or join in the IRP and the briefing schedule for such 
motion should take into consideration the intent under the Bylaws for IRP 
proceedings to be completed expeditiously with a written decision no later 
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than six months after the filing of the Claim if feasible. 

Suggest 10 days for notice etc., as noted under SIXTH above. 

Tenth, another issue for consideration pertains to the extent to which 
confidential information can/should be shared with parties 
intervening/joining.  For example, if a claimant wants to submit 
confidential information in support of its IRP, it should be able to protect 
that information from being accessible to intervenors, some of whom could be 
competitors or contracted parties.  Do intervenors get access to information 
exchanged between ICANN and the claimant?  How will discovery methods apply 
to intervenors?  Do intervenors have all rights as any other party to the 
proceeding, up to and including the ability to be determined as the 
prevailing party? 

I would think that the panel, operating under ICDR rules, can handle these 
matters - e.g. I believe the rule on confidentiality here would be Article 
21, subsection 5, which provides: 

The tribunal may condition any exchange of information subject to claims of 
commercial or technical confidentiality on appropriate measures to protect 
such confidentiality. 

(I am referring here to these rules: 
file:///C:/Users/dmcauley/Downloads/ICDR%20%20(1).pdf 

Best regards, 

David 

David McAuley 

Sr International Policy & Business Development Manager 

Verisign Inc. 

-------------- next part -------------- 
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CCWG-	IRP-IOT	SUBGROUP EN

Note: The following is the output resulting from the RTT (Real-Time Transcription also known as CART) of a 
teleconference call and/or session conducted into a word/text document. Although the transcription is largely 
accurate, in some cases may be incomplete or inaccurate due to inaudible passages and grammatical 
corrections. It is posted as an aid to the original audio file, but should not be treated as an authoritative record. 

CCWG- IRP-IOT SUBGROUP 
Thursday, July 27, 2017 - 19:00 to 20:00 

>> MR. MCAULEY: Hi everyone, it's David McAuley speaking.  Could I please ask that the

recording start.

>> Yes, David, please stand by one second while I finish uploading.

>> MR. MCAULEY: Sure.

>> Thank you so much.  Here we go.

>> MR. MCAULEY: Thank you.

Hello everyone and welcome to the IRP IOT call of the Thursday July 27th.  It is again a small 

group.  We had to cancel the last call for lack of a quorum.  And we're well into the dog days of 

summer, so it's probably not surprising.  We struggle to get a decent group even at the best of 

times, but I would like to thank those that are here for the call.  And it may be truncated 

because we are a small group but let's press on and cover what we can.   

Let's begin with the agenda item number 1, which is the attendance.  If there is anybody who 

is on the call by audio only, and not showing up in the Adobe room, would they please make 

themselves known at this time.   

Hearing none, I will ask the folks that are here if anyone has an update to their statement of 

interest that they want to mention?   

And seeing or hearing none, let's proceed.  
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Let's go right down through the agenda.  I just want to say hello to Anna Loup and I'll ask her 

to speak up when we get to item four.  She's new to the group and we'll get to that shortly.   

First let's look at the signup sheet and talk about that briefly.  

And while Brenda is bringing that up, this, the signup sheet that Bernie kindly created is a listing 

of the issues that we have under discussion for the, for the supplemental rules, but in addition, 

there are some additional things at the bottom under the second yellow break.  And even 

though it appears light, it appears light with what we're doing, I actually think we've had a lot 

of discussion surrounding almost all of the supplemental procedures in one form or another, 

whether it's been on the list or discussion.  So I have a feeling we can really hit our stride over 

the next couple of weeks to move things to first and second reading.  And I believe that we can 

get the supplemental rules out for the second public comment in fairly decent shape; hopefully 

within a month or two.   

The additional matters at the bottom which are the CCEP process, the procedures where I can, 

where ICANN fails to reply to a claim, rules for appeals and the process for recalling standard 

panel members, those rules I think we can move on as a subsequent stage, a stage once we get 

the next set of updated supplementary procedures out or public comment.   

So that's the goal.  And I would invite folks to look at, especially the ones between the top 

yellow break and the second yellow break, the rules that we're looking at, there are still a few 

available for someone to take the lead on commenting.  Please give it some thought, and if you 

feel that you can't, please just be sure and read the emails that will be coming and we'll try and 

move these forward.   



CCWG- IRP-IOT SUBGROUP 

EN

Page 3 of 36 

I see Greg is just joined us.  Thank you, Greg.  

That's the status of the signup sheet.  Again my hope is that we'll get the updated 

supplementary procedure down and fairly decent order and get them out for public comment 

an get those in a shape where they can be done and useful, then we can move on to the 

additional materials, additional matters.   

Does anybody have anything they would like to say about the signup sheet the issues under 

discussion, or that, you know, that has a way of looking at moving forward?   

Um, seeing or hearing, seeing no hands and hearing none, let's move on to agenda item 

number 3, which deals with the process flow that Liz kindly sent to the list on July 11th.   

This is that document that deals with the SO and ACs and ICANN moving forward with 

establishing a standing panel.  And I believe that we would have a role of assistance in this but 

it's not a formalized role under the Bylaws.  And so, I would like to ask Liz if she could step us 

through this and then highlight the questions that they posed in that mail of July 11th, and 

then we could discuss that as best we can.   

So, Liz, if you don't mind, I'll ask you to comment on this.  

>> Thanks, David.

So, what we did as we mentioned before, ICANN under took the action to sketch out the road 

map for the establishment of the standing panel as provided under Article 4 Section 4.3JII.  And 

that's what we set forth here.  And we put out, we built into the road map instances where it 
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would be ICANN organization's role SO and AC roles and in some instances that includes where 

the IOT also plays with respect to the role of the community.   

As I explained in the email to the group circulating, there are some, as we went through this, 

there are some areas that the Bylaws is silent on and did not provide details, where we would 

like to seek input from the IOT as to building this process out a little bit more.  And I think that 

area relates to step 2 section 3, which is the initial review embedding and vetting of the 

applicant.   

So, I'll take us back, and I just, I highlight that so you can focus on that as we get to it, but I'll 

take us back to the first step which is step one is the tender process.  Now, we don't think this 

is applicable at this time because the, it's a tender process to provide admin support for the 

IOT provider, since we already have an IOT provider in place an they already have their own 

admin support, we don't think this is applicable at this time.   

The next step is the call for expression of interest and the initial evaluation.  So, the 

development for the call, the EOI is something that we've already completed and we worked 

with the IOT on.  And following that, is the identification of solicitation of the application.   

We put here, the expected time frame is 45 days, because that's normally when we have a call, 

call for any expression of interest normally open for 45 days.   

As you can see in the break down, we've explained what ICANN's role would be in terms of 

publishing the call, for expression of interest, call with the boards, and SO and AC in terms of 

how to get the best qualified candidates that includes social media to promote the EOI.  And 

also revisiting what further steps if we end up getting a low turnout for EOIs.   



CCWG- IRP-IOT SUBGROUP 

EN

Page 5 of 36 

Along those lines, we have what the SOs and AC role is to circulate the EOI among their 

membership and provide input into ICANN or if the return is low.   

I think the next step as I indicated is where we really need input from the IOT and that's the 

initial review and vetting of applications.  Here we put the expected time frame, our estimate 

of 30 days, but we put brackets around I, because that's where we would like additional 

guidance from the IOT in terms of how long this would take.   

And I think, one of the steps that goes here is to develop certain standards for how we would 

evaluate the applicant.   

>> David, we saw your hand up and it went down, did you have a question that you wanted us

to address now or should we keep going?

>> MR. MCAULEY: Well, thanks, Sam.  I had my hand up as a participant, not as a leader.  And it

had to do with that section, the first section on identification and solicitation of applications.

But I'm happy to wait if Liz would prefer to do this, you know, with one go and then go back

and get questions.  So I'll leave it up to you guys.

>> No, I think that makes sense for us to handle the questions as we go through each section.

>> MR. MCAULEY: Okay.  Well, thank you, Liz.  So, under that section called identification and

solicitation of applications, you mentioned that it would be open for approximately 45 days

and your reasoning for that was pretty good, I thought, because that's fairly standard practice

in ICANN and that makes sense.
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Having said that, I'm looking, when I read this and I thank you for doing this, it's a good 

document.  But as I read it, I was looking for ways to shorten the process.  And so I'm wondering 

if this period where the expression is open for people to act upon, if it couldn't be 30 days?  

Could we try and, I'm going to try and make suggestions for snipping time off the process in 

various places, but that's my question here, could it be 30 days?  Is it, in light of the reasoning 

you gave that usually the practice is 45 days, what if we deviated, would that be a terrible 

imposition?  I'm just curious if anyone has a reaction to my question.  So that's the first point.   

>> Okay.  David this is Sam.  So, Liz and I agree, there is no mandate for the length of an 

expression of interest period.  One thing that we consistently see across ICANN, particularly 

around the time of year that expressions of interest or calls may go out, et cetera, sometimes 

we see lower response than we would hope to and so we might want to have some sort of break 

point or place for communication between ICANN and the community about, we've only 

received X number of applications should we be extending this.   

So, I think that we should, there is no problem in setting up an initial period that's shorter than 

45 days or taking that down to 30, but I think we need to consider the impact if we don't get 

enough or if people come in, or if we get contacts from potential apply cans that say they need 

a couple more weeks to submit something.   

So, the reaction is it's not a problem, but we might need to remain open to the fact that it might 

need to be extended. 

>> MR. MCAULEY: Sam let me react to that statement again.  That makes sense to me.  I would, 

so I would urge that we make it 30 days.  It also, you know, this will be worked on by you all in 
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light of the comments that we give you back.  So it's not going to be released probably in July 

is my guess.  And so, it depends when the EIO comes out.  If it comes out if first part of 

September, then it seems to me the 30 days is reasonable.  If it came out in the middle of 

August, maybe, we would have to be very generous on requests to extend.  But I would try, but 

I would think it would be wise for us to set a Tempo of quickness going into it.  And so I 

appreciate your comments and that would be mine.   

So I'll move to the next point that I was going to make.  And that is where Liz you mentioned 

you know that the coordinate with the bored and the SO and AC, there I think the IOT would at 

least with respect to some members in the IOT note a willingness to volunteer.   

Now before I press on, I see Bernie's hand is up.  Let me see if Bernie wants to step in now.   

>> Just a thought throwing out there.  Given we're concerned about the timeline for these, this 

period of applications, if at some point earlier we do know that we're going to launch on a 

specific date, it might be worth while using the communications group and issue some public 

media stating that we will launch that on date X.  And that gives you sort of several weeks of 

people knowing that this thing is going to open on a given day.  And that might help you gather 

more applications.   

And the communications group at ICANN is really good at using all the channels for that, so 

just a suggestion if you find it useful. 

>> MR. MCAULEY: Thanks Bernie.  Seems good to me.  And so thank you for noting that.   
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So then Liz and Sam, I will move on and say that please note that the IOT would like to assist 

in any way that's reasonable to try to move this along.   

Then I would like to note on the issue of low returns.  I think that's a fair concern to have.  I'll 

just tell you what my experience has been as a leader of the group.  I have been getting 

indications from people that are interested in applying.  So I know that there will be some 

applications.  In fact, I know there are some people that would really like to apply right now.   

So, I have two things to say about that.  One is, if we do have low return then we could extend, 

but two, I think it might make sense, and this is for both, you both as well as this group to 

indicate in the EOI that at the beginning, the standing panel is going to be capped at 7 

members.  The Bylaws provide that it has to be a minimum of 7.  And so, far in my experience, 

I would characterize the way things are moving as fairly, fairly slow or deliberative.  And I think 

it would be in everybody's interest to say the standing panel is going to start at 7.  And you 

know, the community, the IOT, the board, can always call for increasing the number, if that 

becomes an operational necessity.  But that would be my suggestion to sort of indicate we're 

looking for 7 members.   

And then the only other thing I would say in this respect, leading up to it much like Bernie was 

stating, anticipating the release.  If there is any interest on your part to do a webinar, or a call 

with SOAC leaders, either I'm personally or I think some of us in the IOT would be happy to help 

in that respect; and to sort of explain the Bylaws, explain the process flow, and field questions.   

So, those are my comments with respect to this section.  Thank you.   
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>> The thanks David.  If there are no other questions on this section, we can move on to the 

next section, which would be the initial review and vetting of the applications.   

And as I said before, here is where the bylaw system does not have much as details on what 

this process looks like.  So this is what, how we have sketched it out is we think this involves 

developing a standardized template for the valuation of the applicants.  And that 

incoordination with the bored and the SOs and the ACs, that probably would include 

identifying what constitutes, what a well qualified candidate looks like, and we would work 

with the board and the SOs and ACs to identify the qualified applicants from the interviews.   

I think that we don't necessarily have to wait to receive all the EOIs or even for the posting of 

the call in order to do this.  I think this can be done concurrently and the sooner we start this 

work the better.   

Then, there will be an initial review of the application and then there will be an initial    initial 

interviews.   

I think here is where we know in our footnote and in our email to the group, here is where we 

would really appreciate input from the group, because in terms of what this looks like, how 

should it be, does it look like ICANN does the initial interview and then the SOs and ACs do the 

secondary interviews, or should the, would the SOs and ACs and the bored participate in the 

initial interview?   

So, it's, this is the process where we would appreciate some input from the group on.   
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>> Just to add onto that, I think I think the types of process that we build in a have an impact 

on the timing.  So if you imagine an initial interview process that requires involvement from 

large numbers of people from the community, that would take more time to coordinate than 

having a smaller number of people participate in the initial interview process.   

And so, not without, I think we can go anyway on it.  It's just a matter of what, we're looking to 

the IOT to help us maybe narrow down what we think would serve the SOand CArole in this 

process and where the SOs and AC would be available.   

As we also note to the extent that not everyone can participate in an initial interview process, 

for example, we think that there would be, it would be important to make sure we had as much 

transparency around the process with ICANN have been obligations to provide documentation 

and keep records, so that it's clear, it's clear where things stand for anyone who is watching 

the process.   

David, we see your hand up? 

>> MR. MCAULEY: Yes, I was on mute.  Sorry about that.  So thank you.   

I will make some comments and that I see Bernie's hands is up too.  Then I'll call on Bernie.   

So, thank you for this.  My comments here, initial review and vetting of applications expect the 

time frame in brackets 30 days.   

I would suggest that we say up to 30 days.  And my thinking is this.  Again I'm sort of looking for 

ways to shorten the process, deliver on the new IRP more quickly.  And let's say we got 20 
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applications.  It seems to me that if there were 20 rather than 50 or a hundred, that the review 

and vetting would be done relatively quickly; 21 days, 15 days, I don't know.   

So I would suggest up to 30 days as needed, or some such language.   

Then with respect to interviewing, I think your offer is generous, to do the interview and record 

them so it's transparent, et cetera.  But I would suggest that while that may work, you know, 

that you take the lead in the interview, you should at least invite the SO, taken ACs to have one 

representative along on the call, you know.  And the difficult part for me is what capacity.  

Should they be there just listening or can they ask questions?   

And I guess there are numerable references we could come up with.  For instance we could 

invite SO and AC to submit the question to IOT and the IOT help in the interview if people are 

concerned that ICANN should not be doing the interview entirely.  ICANN organization, that is.   

So, there is ways we can crack this nut, but I would at least invite SOs and ACs they will be given 

the schedule and invited to have somebody from their council come along.  That way, we 

wouldn't be coordinating schedule for ten people, but we would be allowing ten people 

perhaps to sit in, in some form or fashion.   

I know that needs a little more work, but that's my comment.   

So, next tile turn to Bernie.   

>> Thank you.  Just a comment as you considered the    consider the processes for doing this.   
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I guess, in a way, for me, this could almost turn out in a very similar fashion to the selection of 

review item members for some of the reviews under the new rules, which are under the Bylaws.  

And I think that we should be informed about how well and some of the challenges that have 

resulted from the early applications of that; when considering the process for this.  Thank you. 

>> MR. MCAULEY: Thanks Bernie.

So, back to you Liz.  

>> Firsts    this is Sam.  First I want to react to Bernie's comment.

I think Bernie, you're exactly right, the issue of how do the SO, ROs and ACs come together to 

develop a slate, to make these sorts of recommendations?  How do they participate in the 

evaluation of candidates, which is actually almost different, because there is a, the Bylaws 

suggest that this is a collective and not necessarily an individual SOand AC nomination 

process.   

That's where we really started running into concerns about setting out the time frames and 

making sure the time frames were realistic.  Because the more, the more heavily involved you 

have SO and AC participants, the longer the process will likely take.  And so there has to be 

work around the definitional roles of what those participants are doing.  SOand AC would likely 

have to identify their process for selecting the people who help represent them in those, in that 

work.  And then we also do need to have some, have some concerns around identification of 

conflict of interest, particularly at interview stage and making an initial valuation stage, to 

make sure that the more people are involved in the interview process, the less likely it is that 
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they might actually be working in a particular interest towards a candidate to move them 

through, right?  It's that kind of independence consideration that you have.   

So, that's one of the reasons why we're flagging this for the IOT to get some ideas of how we 

can present this to the SO and AC in a reasonable way and if you have idea of how you might 

go fact to your SO and AC and race these issues and get some ideas of how we want to move 

this forward and solve for the issues instead of making this look like ICANN just mandated a 

particular process.   

So, you know, we could have some people from the MSI team come and talk about the 

selection process.  I know a bit did how that's gone, but it's really, the issue that we're actually 

trying to solve for is an issue that hasn't yet been solved in the review team process, which is 

what exactly is a collective responsibility?  And so in some ways we're trying to, to cut off some 

of the issues that happen within the review team selection process, where some SOs and ACs 

haven't been fully okay with the processes so that we have a more community developed 

process from the outset and understand how everyone is supposed to interact.   

When I see    and I see there are reactions back to this on the list.  So I'll turn this back to you, 

David. 

>> MR. MCAULEY: Thanks, Sam.

Bernie, that an old hand on new hand?  

>> No, it's a new hand.  Maybe I'll just repeat a comment that was made to me by someone

from the SOs.  They were concerned that on this particular process that although it says it's a



CCWG- IRP-IOT SUBGROUP 

                                                                 EN 

	

	

Page 14 of 36 

	

community selection, that somehow this would end up for at least the first round just to get 

through it, would end up looking more like the selection of our team members.  And that if you 

will, completely horrified the person who was making the comment. 

>> MR. MCAULEY: Bernie, it's David.  David speaking.  Could you, I'm not sure I follow.  Could 

you repeat?  The first round would be more like our team members?   

>> No, more like the selection of review item members for the reviews. 

>> MR. MCAULEY: Oh, oh.  Okay.  Thank you, Bernie.   

And I have a reaction to what Sam was saying.  And I know that there are, you know, well 

intentioned, good faith people out there in this process, that are looking for ways to help us 

make this work sensibly and quickly and result in good panel, good selection, people that meet 

the selection criteria very well.  So that's what I'm really sort of getting after.   

So, Sam, you made some good questions.  And I think it might help if we could work this out 

on the list.  You know, go through these questions.  I personally, you can tell because I 

mentioned it several times, would sort of like to design a brief webinar or just discussion with 

SOs and ACs that simply highlights, here's what the Bylaws give you, here's what the 

organizational issues are, we don't know how to do this.  It is a community thing.  We want to 

discuss it.  Here are bullet points about the issues involve.  The very things we're discussing 

now.  So that we could at least move too ball down the field a little bit.   
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I've already spoken to a number of SOs in Copenhagen and I think in Johannesburg, and I've 

done it on the list as well.  Sort of surprising people, here's what's coming.  But now we're 

getting to the formative stage where the actual issues are going to be wrestled with.   

If there is anyway we could move this quickly on the list, maybe you and myself and Liz an other 

volunteers from the IOT, sort of move it forward, I would very much think that would be a good 

idea; hopefully with the idea of having some type of communication with SOs and ACs even in 

the month of August which everybody dreads, but if there is a week notice and there was a 

subject put out there and the importance of it, I think we could gather folks and get the thinking 

started and this could come together fairly quickly.  Thank you.  Back to you Sam and Liz unless 

someone else would like to make a comment, but I don't see any other hands.  So why don't 

you guys go ahead.   

>> Thanks David.  So, Sam and I are in agreement with you that webinar is the vehicle to move 

this along.  It would be a good idea.  Whichever mechanism it is, we want to be able to get this 

done so we can go on, move on with this process of actually establishing, selecting the panel.   

The next step once, after the initial review and vetting of applications will be the nomination 

of the slate.  And that comes from the SOs and ACs that nominate the slate.   

Here again, we have in brackets, which is an estimate time frame of 30 days.  It might be sooner 

than that.  Really depends on the SOs and ACand how they envision the process will be built 

out.   
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ICANN role is really to support SOs and ACs as needed, I can it's up to the SOs and ACs and 

reach a mechanism how they will reach the slate of the nominees.  Whether they'll do second 

interviews, whether they will arrive at the slate itself.   

And then, once they provide and communicate the slate to the board, the final step will be for 

the board to act on the slate and we have the expected time frame would be 30 days and that's 

based on, we'll schedule a board meeting at the next feasible opportunity once ICANN receives 

the recommendations, and then the board will be able to act upon the proposed slate at that 

meeting. 

>> MR. MCAULEY: Thanks Liz.  It's David again for the record.   

Let me just react.  I think that all makes sense.  I would like to just sort of close my comments 

with, to repeat one thing I said earlier.  Where we say 45 days, let's try to make it 30.  Where we 

say 30 days, let's say up to 30 days, because in all of those instances there may be ways to 

truncate it.  I think the SOs and ACs and ICANN bored should also be made aware of the need 

to move with dispatch on this thing.   

And then, I know there is details we they'd to come up with for engaging those who are going 

to be chosen to serve on the standing panel.  And so I think we need to give some thought or 

ICANN needs to give, the community needs to give some thought at some point what would a 

contract look like for service.  And it seems to me that the sub taken active rules of service 

would strictly be those from the Bylaws.  In other words ICANN would have no role in how 

someone fills their role as a standing panel member.  You know, the Bylaws provide what those 

criteria and standards are.  But I can will have a role in paying them, determining what are they 
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paid.  So I would suggest the background, ICANN legal and policy may want to discuss this with 

the ICDR.  I don't know how you create these contracts, but theoretically, the IOTwould have 

some input into that too.   

So I would encourage you to sort of be working along those lines too in parallel.  And hopefully 

as we said, we could move some of this forward on the list.   

If I could, I would like to give Sam and Liz, you, the sort of the duty of coming up with the first 

email to move this forward, then we'll move from there.  If the that would make sense and 

would be acceptable to you.   

>> Yeah.  We can do that, David.  This is Sam.  And just in terms of the contract, there is also the

fact that there is, one of the things around independence, of course ICANN is responsible for

paying and everything, but likely because there is ICDR is almost likely on their paper as

opposed to an ICANN contract, but I think that there probably is some value in making sure

that what goes into a standardized statement of work, that we would expect the ICDR to insert

into the contracts be something that we all agree.  That what we're actually telling the panel is

there being contracted to do is what we all agree they're supposed to do.  There is probably

some room for working with the community on making sure that everyone is aligned, that that

statement of work is appropriately done.

But we'll go and take the first action to flush out a little bit more to an email some of the issues 

that we think we could raise.  We'll probably think about it in terms of you know, how would 

we kick off a webinar?  What would web posting in for questions to get input from the 

community and try to focus it that way. 
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>> MR. MCAULEY: Thanks, Sam.   

So, I think we're done with this agenda item number 3 unless anybody including Sam and Liz, 

anybody wants to make further comment.   

If so, please note.   

Seeing no hands and hearing none, let's move on to the next agenda item, the CEP process.   

Let me set up this brief, this will be a very brief discussion.  You've seen the emails that went 

back and forth.  Suddenly Ed more wrist left the CCWG for accountability workstream 2.  I didn't 

know that was going to happen.  And the co chairs came to me on behalf of the IOT and asked 

if we would be willing to pick up the CEP process.  And then you've seen the letter that was 

passed around among us and that I sent back to the chairs saying sure, we would love to do 

this, we would like Anna Loup to join our group, an that has been active in the CEPprocess with 

Ed.  And we would like ECEP come with us and not be a workstream even differ anymore.   

Jordan wrote back and said they seem like reasonable questions and they'll Dell with it at the 

next plenary.   

That's where we are.  We would welcome to our group Anna Loup.  Anna is on the call today, 

and I'm going to ask Anna if she would if two 30 second bio of hers, and second 30 second 

segment would be roughly what's going on in CEM that Ed and her have would be working on.  

I've met Anna, so Anna, I'll give you the floor.   

>> Great.  Thanks so much, David.   
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So, again my name is Anna Loup.  My first 30 second segment, I'm a PHD student at UCSK 

(indiscernible).  I'm working social, economic and political relation of (indiscernible) my 

academic spiel through.  I look mainly at broad Internet critical infrastructure settings from 

sore the of bio in my work at IG.  From 2014 to 2016 I worked in ICANN DDG position.  I was a 

CCP metrics intern before I became a member of the NCPH, NCSG.  I'm currently a Compass 

Fellow at the Center of the (indiscernible) and Technology.  That's my academic work.   

Regarding the CEP, it's my only project within the ICANN community due to demands of my 

academic research and policy work but I'm really excited to continue to aid the community in 

the development of what I think is an important aspect of the Bylaws and hope to learn a lot 

from your discussions and expertise.   

My work for CEPwas mainly to advise Ed on the collection of discussion data and interviews 

because I'm not a lawyer.  I work with lawyers every day but I'm not one.   

So I mainly was the methods person and the data person.  I was tasked with note taking, 

helping re discussion during our calls, PowerPoint development.  And I also sat in on many of 

the informal interviews we conducted in the development of two pager (indiscernible).   

Hopefully I can answer any questions you might have.  Again we were really in the discovery 

process, and we at Johannesburg were trying to engage the community more with a few 

questions to get feedback before we had an actual outcome.  So really it was a discovery 

process.  So I think this is a great time to see, the CEP, it is a good point, you know, if it had to 

move, this is a good point for movement.  But I'm glad to be working with all of you and thanks 

so much, David. 
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>> MR. MCAULEY: Thank you, Anna.  And, we're very happy to have you join us.   

We will now, unless anybody has a comment, question, anything they want to say on this 

agenda item.   

If not, we will move on to the next agenda item, which is the joinder issues, issue.   

I think what I'll do here is just do a lot of reading.  I'll do it very quickly.  But roughly speaking 

we had come to a statement of our proposed program on joinder and Liz and Sam brought up 

some issues.  Good issues to think about as we think about joinder.  And so, I think it was this 

past weekend or Friday I wrote back which suggested a response and I would like to go through 

that now.   

So I'm hoping to move this to near conclusion.   

The position that we ridge three came to on joinder was as follows.  It's three points.  One that 

all those who participated in the underlying proceeding as a party, and remember we're talking 

about joinder of people who are coming from expert panel decisions only in this respect; that 

those people receive notice from the claimant in the IRPs.  In IRPs under the bylaw section for 

the expert panels.  That they get notice of the full notice of IRPand request for IRP, including 

all the documents.  And they get that contemporaneously with the employment of serving 

ICANN.   

Two that such parties have take right to intervene the IRP.  How the right shall be exercised to 

the procedures officer.  How that could be allowing party stands a or allowing the parties to 

file amicus briefs.  As procedures officer determines in their discretion.  No interim relief or 
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settlement could be paid with the IRP can be made without allowing those given the amicus 

status as a matter of rights as described herein a chance to file a amicus brief on requested 

rove leave of the materials of settlement.   

3.  We (indiscernible) procedures offer, moving links things along with dispatch.   

So, then Liz's comments came and I boiled them down to a number, different number of things 

and I'll read them and my suggested answer.  And then I'll invite comment.   

So, Liz's points first.  There needs to be rules and criteria established as to who can join 

intervene by right as who may be properly allowed to join, allowed to intervene at the 

discretion of the panels.  My suggestion was intended to allow all parties at the underlying 

proceeding to have a right of intervention but that the IRP panel through the procedures officer 

could limit such intervention to being that of an amicus.  Not in division to allow nonparties 

from below or others to join under these provisions.  Noting that these provisions deal with 

parties below.  Basically an expert panel hearings.   

We're not displacing rule number 7 will consolidation, intervention joinder from the draft 

supplementary rules were up for comment.   

So, that's the end of the first part.  Anybody have any comment or concerns or desired out 

comes?  And I particularly interested, Liz, and Sam in what your reaction is.   

>> For this, for this portion, I mean it seems fine.  I don't, I'm not trying to reopen a bag of 

worms, or can of worms, whatever that statement is.  But this only discusses cases where there 
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is a challenge to a expert panel or one of the evaluation panels, like that happened in the new 

detailed program.   

So, you I'm not suggesting we need to go further, but I just want to make sure that we have, 

that we're clear within the IOT, that we're not addressing situations where people might be 

able toe intervene when, when there is not that kind of underlying procedure that's been, 

someone was designated a party to. 

>> MR. MCAULEY: Thanks, Sam.  So I think what that means is on section 7, the joinder session,

we need to be, take these comments into account.  I think that's fine.

And the second, let me go to the second point.  And I will paraphrase here, because I was 

reading so quickly that the captioning wasn't able to keep up.   

Second, clarification and development is needed on the standard of review to be applied by 

the procedures officer.  What should the interested parties have to demonstrate?  Harm based 

on alleged violation by ICANN?  What are the appropriate interest that will be supported?  What 

types of briefs and opportunity to be heard are needed in order to allow an interested party to 

petition?  To join in the IRP?   

My response, the intervener would not have to allege or show harm.  That's the job of the 

claimant, presumably the person or the party that lost the expert panel below.  In that case, 

the claimant is going to have to allege that the decision by the panel below, if ICANN 

implemented it would violate the articles or the Bylaws.  Here the intervenor would simply 

need to show that they were a party below.  Would have roughly the same kind of information 
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required in a claim and perhaps an equivalent, or yes an equivalent filing fee.  That's a 

suggestion.   

Again, does anyone want to comment on this?  And, Sam and Liz, I put you on the spot last 

time.  You don't need to comment, but if you don't, I'll sort of assume that you are okay with 

the explanation subject to what Sam just said about joinder and other instances.   

>> Yeah.  I think on this one, we still have some concerns.  I mean if you're giving someone a 

party status to an IRP, IRT is for the demonstration of, for someone to allege that ICANN 

violated Bylaws or the articles of incorporation.  And that that person experienced harm 

because of it.   

And so, if it's about bringing a, bringing someone in to support a briefing, that's one thing.  And 

this is I think where we go to that, our comments around the levels of    what does intervention 

mean, what does joinder mean, what rights are we giving to people?  Because, you know, what 

is the value of adding people to an IRP?  Not about adding voices, but adding people to an IRP 

when those people or entities actually don't have a claim or don't wish to state a claim that 

they were injured by ICANN's violation or alleged violation of the Bylaws or articles of 

incorporation.   

Because that seems to not really be in support of the purposes of the IRP.   

Now, if this is about how do we get voices into the IRP, so if someone, if there is a party who 

says, I fully agree with, claimants position and I want to show that, I want the panel to know 

that I agree with them and to give some information about that; that's one thing, but we 

wouldn't then say that they have, that they're then considered a party to the IRP.   
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So, some of this might be language issues in getting clearer on our language, but also about 

the intentions and the different levels for which we think people are joining. 

>> MR. MCAULEY: Thanks, Sam.  I understand your point.  And I too have a little bit of concern

about party status.  On the other hand, the Bylaws give the loser below, an explicit right to an

IRP hearing.  Basically an appeal of the expert panel below.

And so, I think the desire for party status is a desire for equivalence.  And recognizing that the 

party that's going to?  Be intervening is the winner below.  Which after all, they won the case, 

so they have, they shouldn't be relegated to secondary status.   

Now, having said that, if they had a full right to be, as you put it, a voice in the hearing, I think 

that might make sense.  But in a later point, you and Liz made the point that someone in amicus 

status couldn't really upset an settlement, and I think that, if you maintain both positions, that 

is that the winner below should not be a party but amicus in an appeal, but then the winner 

below couldn't have an active voice in settlement discussions.   

I don't know, I have, I'm just struggling with that.  So that would be my comment to your 

comment.  And I think your hand is up, is that new?   

>> Yeah.  That is new.

So, first, I think we have a much different understanding from the CCWG process of what the, 

what it means to have included the language around the expert panel decisions into the 

Bylaws.   
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So, we agree during the CTWGworkstream one, that it was important for the community to 

have that specific example of a time when ICANN might have violated its Bylaws or articles of 

incorporation listed as a time when the community could come, when a claimant could issue 

an IRP, but is actually not an automatic right of appeal.   

The party that wishes to challenge ICANN's conduct in terms of whether or not ICANN's conduct 

violated the articles or Bylaws in its acceptance of a panel decision like that, has to allege that 

it is against ICANN's articles or Bylaws.  And so there could be multiple places where someone 

could lose at an evaluation panel and actually not have a claim that ICANN violated its Bylaws 

in accepting that.   

So I think we need to make sure we're not talking about an automatic right of appeal.  

Then we have to think about what the out comes of IRP are.  Because my reaction to what I 

was hearing is that, this is, it becomes a redoing of the evaluation process and that's not what 

the IRP is intended to do.  The IRP is intended to look at whether or not ICANN violated its 

Bylaws in accepting a panel decision.  And so, the potential out comes of that, of that IRP 

review of it are a finding that, yes, ICANN did, or no ICANN didn't.  But even a yes, ICANN did 

doesn't require that the outcome of the panel, the evaluation panel be changed.  It could 

require many different things to happen.  It could require the panel evaluation to happen 

again, or ICANN to deal with rectification its Bylaws violation, but it doesn't automatically 

displays the loser or the winner with the loser.   

So, it's important, I mean, I think it's important, in these situation, around panel decisions, of 

course, the person who won, or other people who might have also lost, want to do something 
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to preserve their position if future process needs to happen around the decision after the IRP 

panel decision.  So of course they want to have a voice in it; but it's not clear how, how giving 

them a party status in an IRP might be necessary if they're not actually saying that they're, that 

they experienced a violation because of what happened. 

>> MR. MCAULEY: Sam, thanks.  It's David.   

So, I think, I think you're persuading me on the element of party status, but my question was, 

if some of suggestions for those of us that are the IOT sort of came to your point of view on that, 

would you still maintain your position that the AMICUS should not have a decision on 

settlement.   

And I'm with you all the way through, an I understand the standard is, you know, for a 

successful IRP is did, or would ICANN breach its Art calls or its Bylaws.  And that's very, it's a 

very tough and narrow standard, but it's possible that the loser below could come up with an 

argument that looks convincing, that implementing the expert panel judgment would violate 

the articles or Bylaws, whereas another party may be able to blunt that argument.   

In other words, it's not always black and white.  There may be gray cases.  And so, what I'm 

saying is, if we agree with you that there is not a right to party status, but amicus status, 

wouldn't the people who won bow that are acts as a.m. cuss have some say if settlement broke 

out.  I don't know how settlement discussions are handled if the breach of Bylaws or articles, 

but that's what's on the table.   

>> So, there are situations where someone might file an IR. 
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P and they file an IRP in good faith, that they believe that there is a violation of ICANN's Bylaws 

or articles of incorporation, but there could be a really big question as to whether or not that 

happened and the parties could find that there are other terms that they want to settle their 

dispute on, and it might not be necessary to reach the question of a relation of bylaws or 

articles in order to do that.   

So, one of the things that I feel very confident in saying today is, let's give the example.  If an 

expert evaluation panel outcome was something that was part of the challenge raised in an 

IRP, and ICANN's acceptance of that was part of challenge raised in the IRP.  ICANN settlement 

of this dispute with the claimant, if it included ICANN just over turning and changes its position 

and accepting someone else has the win error modifying the outcome of that evaluation panel 

action, that would be a problem for ICANN.  That in and of itself should be challengeable 

conduct to ICANN, because the outcomes of the IRP process aren't supposed to be about    

eventually, of course it's about changing and making sure ICANN is acting in accordance, but 

ICANN shouldn't be settling claims within an IRP in a way that just totally just changes what 

happened, only in favor of one party.  That in and of itself isn't the outcome.   

What would people do to settle their dispute?  Maybe there are other issues and things that 

are, are at play.  At no other place does ICANN, or do we know of, this isn't just about ICANN, 

that we have people who come in other than in a class action type will situation, where people 

comment on terms of a settlement.  Settlements are often between and amongst people.  

Settlements, you know, who knows what the terms of the settlements are.  They could be for 

very little.  Who knows if the it would be anything of monetary.  I have no idea what settlements 

we're even talking about, but those are not things that you would expect the IRP panel itself to 
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have a view on, if two parties agreed amongst themselves that they no longer wanted to pursue 

an IRP?  I think it would be really difficult to say if two parties no longer want to purchase sigh 

an IRP or if a claimant doesn't want to pursue an IRP, and if they, if they come to a point that 

they think maybe they're not going to win after going through the process a bit; that neither 

the ICANN community which is funding these, because of the way that the funding has 

changed, or the claimant should be compelled to because there is someone who is standing 

on the outside telling them to keep doing it.   

So, I think we need to look back some more at the settlement issue. 

>> MR. MCAULEY: Hi.  It's David again.  Fair point.  I think you make sense.  I'm not fully

convinced but let me ask you a question.

I think the points that you're raising go all the way through the first seven points that I listed in 

my list.  I listed them first, second, third, et cetera.  I think that they're all sort of wrapped up 

one through seven in this discussion.   

Is there any chance, Sam, that you and Liz could, like within the next week, come out on list 

and say here is what we're suggest, what the language would look like.  Doesn't need to be 

long, but I think it would be helpful; as a way to move this forward.   

>> So, David, you know, I know that you're really trying to kick start some conversation on the

IOT list.  And I think from our perspective, we would like to hear some other voices, if other

voices are willing to come in, to make sure that it's not just two positions.  I think that there

are, there are some gray area here, where maybe some other people who are listening have

some ideas of how to maybe bridge the gap here.
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You know, I don't, we could try coming up with language, but I think it wouldn't be a surprise 

if the language that we came out from today would be something that people might not be 

fully accepting of.  And so, I think we would like to hear some other voices too, because I don't 

want this to just become a part of ICANN taking too hard a position and the IOT doesn't agree.  

I think we would like to hear some other voices of disagreement to see if other places that we 

could innovate and move this forward. 

>> MR. MCAULEY: That's okay.  I would love, I would love to encourage other people to weigh 

in.  So what maybe your suggestion is a good one.  I'll go out to list.  This will be my action item, 

to say I've made a point in the red comments.  You all have made the point in your email.  We're 

at logger heads.  We really need other voices to weigh in and make other suggestions.   

If the they do or they don't, we'll have to move from there in the next call or two calls from now.  

So, I, that's fine.  That makes sense to me, as a matter of fact.   

So, let me ask you if, I think what we're discussing is the points one through seven.  I still have 

points 8, 9 and 10.  So, let me ask, Sam, if you and Liz had any concern with what we said in 

that respect.   

8 was additional development as needed to ensure that amicus curiae exercises it's right to 

comment or interim relief does not delay emergency relief.  I stated simply sedated the 

reference to the Bylaws in paragraph 3 of the original proposals intended to address.  Just 

maybe we could beef it up.   

Do you, what were your thoughts on that specific point?   
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>> So, we haven't gotten this far down the list in terms of discussing it together.

>> MR. MCAULEY: Okay.

>> We can take the action on this to come back on the 8th, 9th, 10th and give some reaction.

Well be happy to do that.

>> MR. MCAULEY: If you would do that, that would be great.

So, let me ask if anyone has a comment now.  Otherwise we're going to move to the next 

agenda item.  So I don't see any hands or hear anybody.  Let's move to second reading.   

By the way, I think we can get through this fairly quickly, but at the end on AOB, if there is any 

other business, I want to talk to Bernie about schedule, so we do need a few minutes for AOB.  

Anyway on second reading for retro activity.  There was a mail that I sent on Monday, June the 

5th to the list and it December jibed what we had agreed at first reading.  This was with respect 

to retro activity issues, there were two issues.  One dealt with retro activity of the substantive 

IRP standard and the other dealt with retro activity of the new updated supplementary rules 

of procedure.   

And we decided or we said at first reading, one, with respect to new substantive IRP standard 

we said no retroactive (indiscernible) to IRP pending on 2016.  That's the date the Bylaws 

became effective.   

And 2, with respect to retroactive application of new updated supplementary procedures, once 

they're adopted, the procedures shall be amended would to allow a party to request the panel 
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to decide this is a matter of discretion.  And we proposed adding a standard for the panel to 

review these requests, specifically that if all parties did not consent to that, then it would not 

allow the new rules to apply pending cases, if that action would work a substantial unfairness, 

or increase in costs to a party, or otherwise be unreasonable in the circumstances.   

So, this is the second reading and it's open for people to comment, object, suggest additions, 

et cetera.  And the floor is open for that.  I don't see any hands or hear anything.  So and I 

haven't seen anything on list.  I think I'll make one last call on list and this will be done.   

So that agenda item is now done.  The second reading on retro activity.  

There is now a slot for further discussion on ongoing monitoring, this is a comment that Avri is 

leading.  I know Avri divided attention on this call, but I also know that she may make a brief 

comment.  Avri do you have anything you would like, your hand is up so the floor is yours.   

>> Thanks.  This is Avri speaking.  Yeah, my other call ended at the hour, but thank you.

So, yeah, what I wanted to say is that I have not really caught up in the writing on this.  In fact 

I most definitely haven't caught up.  Since our last conversation where we started extending 

towards one of the particular choices.  So, with apologies, I'll get that done before the next 

meeting and then hopefully, you know, the proposed way forward will be there for people to 

comment on.  And as soon as I get it done, I'll send it to the list. 

>> MR. MCAULEY: Many thanks, Avri.  And thank you for hanging in while there were two calls

going on.  I've done that and it's not the easiest thing to do.  So thank you.
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Moving on to the next agenda item, discussion first reading for challenges to consensus policy.  

This mail is one I sent out to the list on may the 9th.  The comments roughly were from the 

noncommercial stakeholder group, I'm sorry that Robin had to drop off the call.  And from 

Kathy Cleiman at the Fletcher Law Group.  But it's basically that the comment was, fair is fair.  

If an SO has labored on a PDP and gotten it into policy, and someone comes and challenges 

the PDP, then the SO that was involved in developing it should have some say in the matter.   

This is very similar to the joinder discussion that we just had.  And I mentioned 

recommendations in the mail that I just cited saying that we should create a mandatory right 

of intervention for the supporting organization whose policy was under challenge.  And I 

recommended that we treat it along the lines of the joinder issue so it will be subject somewhat 

to what we agree in joinder, but still open and under discussion as we just heard.   

I recommend that the SO involved receive notice from the claimant of the full package; at the 

same time they serve it on ICANN.  That such SO have a right to intervene in the IRP and that 

would be treated simply to what we agree on jurisdiction.   

I suggested that we not go as far as some had encouraged us, providing notice to stakeholder 

groups, Working Group chairs and community members, and those who helped create the 

consensus policy and whose interests are represented and affected by it.  I thought those were 

very broad terms, I mean those who helped create the consensus policy and whose interest are 

represented.   
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Seemed to me that a notice to the SO was adequate.  And I did not see a need to limit what a 

panel could do with respect to a judgment, thinking their abilities as described in 4.30 were 

sufficient.   

So, that was what's on the table.  And, as I said in the agenda, this is really for first reading, and 

probably can't even get that far because it's subject to much of what we just discussed on 

joinder.  But substantively it's very similar.  So I would like to get out on the discussion now.  If 

there are any objections to or different interests that want to be, people want to state about 

IRP's dealing with PDP, policy developed as a result of a PDP developed by an SO.  So the floor 

is open for anybody that wants to comment on this issue.   

So I see no hands and don't hear any.  As I said, this really won't get the first reading because 

it's going to be wrapped up in the joinder kind of issues, but there is enough here to move this 

forward to the list and say we're making progress on this.  It's going to be treated like joinder.  

If you have thoughts you better raise them fairly quickly.  And that's probably what I will do 

with this.   

So, having said that, we can wrap this up fairly early.  We're through everything except AOB.  

And then on AOB I wanted to talk about schedule.   

We're in the dog days of summer it's difficult to get people to teleconference meetings.  I'm 

going to ask Bernie if he could tell us what our current quelled is what's available to us and if 

anybody has any thoughts, let's discuss them right now.  And as Sam said earlier, I'm sort of 

very interested in moving things on the list.   

So, Bernie, can you help us?  
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>> Yes David.  We have staff, are holding Thursday 3 August 1300 UTC for this group.  It hasn't

been confirmed yet, but there is a hold there.  So we    and that is for another 90 minute call.

So, that's an option.

If we don't want it on Thursday, we could actually have it on Wednesday, because I believe that 

slot will be opening up shortly.   

And after that, we don't have anything reserved.  August is not overly full.  There are, if you 

want to have a meeting at 0500, there is a lot of room there.  There is some room at 1500    sorry, 

1900, and a bit more room at 1300, if we want to take other dates.  September is very sparse.  

So, basically, most requests for dates in September would be acknowledged at this point.   

Just a note.  If we want to present something to the plenary before sending it to public 

comments, there is about nine weeks left between now and presenting something to the 

plenary, so that we can take it to public comment after the abu dhabi meeting.   

Then that also raises more of a practical question, David, we can talk about that.  But there is 

a hard stop on funding at the end of June 2018.  So if we want to get done, we sort of have to 

factor those elements in.  Back to you, sir. 

>> MR. MCAULEY: Thank you Bernie.  Thanks very much.  Here's what I would suggest to the

group; is that we not meet on August 3rd or even the 2nd.  I have some personal interest in this.

I like to prepare for these calls and I'm going to be side type up, I'm very tied up between now

and next week.  And so I would have a very difficult time of preparing.
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So I would suggest that we try and find a 1900 time in August.  Bernie, can you tell us which 

1900 slots are available in August, 1900 UTC. 

>> I'll bring that up right now.  If you'll give me a second.

August.  All right.  So, we have just said no to the 3rd.  Let me remove that while we're at it.  

>> >> MR. MCAULEY: That's my suggestion.  I want to see what people say.

>> Okay, I'll leave that in, but as I said it's not confirmed.  1900 slots right now, we have Monday

the 7th, Thursday the 10th, Friday the, yes, Thursday the 10th, Friday the 11th.  The week of the

14th is rather open except for Tuesday the 15th.  The week of the 21st, we only have Friday the

25th at 1900.  And the week of the 28th of August, currently we have Monday and Thursday,

1900 slots.  The Friday of that week is Friday September 1st, and I doubt you're going to want

to book anything there because the Monday after that is Labor Day weekend, so Friday

attendance typically on that Friday is absolutely awful.

>> MR. MCAULEY: So, Bernie, is Thursday the 17th, is that a Thursday, the 17th?

>> That is correct, sir, that is open at 1900.

>> MR. MCAULEY: So, my suggestion to this group given that August is the heart of the dog days

of summer is that we have one meeting for 90 minutes on Thursday the 17th.  Does anybody

want to object to that?  Or press on with August the 3rd?

Seeing no objections, let's do that, Bernie.  We'll take the 17th.  If we could try do have a 90 

minute session at 1900.   
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>> Done.

>> MR. MCAULEY: And cancel the 3rd.

I will, let's work on list for the September date.  It's just a little bit far out right now, but the one 

meeting, my hope is to move issues on the list and then maybe just decide another date for 

September on the list.   

>> Very well, sir.  Thank you.

>> MR. MCAULEY: If there is nothing else in AOB.  Or let me ask, does anyone else have any other

comments they want to make?

If not, it's been a long call, but we're short of 90 minutes, which is good.  I want to thank 

everybody for being on.  I especially want to thank Anna, Sam and Liz for all of your input.  

Bernie for helping us with the scheduling.  And Brenda with all the stuff I sent her beforehand.  

Avri, for you, thank you for hanging in on two calls.  I want to thank everybody and that's the 

end.  We'll stop the recording and I'll wish everyone the best and see you on the list.   
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RECOMMENDATION 
OF THE BOARD ACCOUNTABILITY MECHANISMS COMMITTEE (BAMC) 

RECONSIDERATION REQUEST 18-8  
28 AUGUST 2018 

______________________________________________________________________________ 

The Requestor, Afilias Domains No. 3 Ltd. (Afilias), seeks reconsideration of ICANN 

organization’s response to the Requestor’s request for documents, pursuant to ICANN’s 

Documentary Information Disclosure Policy (DIDP), relating to the .WEB contention set.1  

Specifically, the Requestor claims that, in declining to produce certain requested documents, 

ICANN org violated the DIDP and its Core Values and commitments established in the Bylaws 

concerning transparency and openness.2 

I. Brief Summary.

The Requestor submitted an application for the .WEB generic top-level domain (gTLD),

which was placed in a contention set with other .WEB applications.  The Requestor was invited 

to, and did, participate in an auction to secure the right to operate the .WEB gTLD.  The 

Requestor did not prevail at the auction; another applicant, Nu Dot Co, LLC (NDC), placed the 

prevailing bid. 

On 23 February 2018, the Requestor submitted a DIDP Request to ICANN org requesting 

documents related to the .WEB contention set (First DIDP Request).3  ICANN org responded on 

24 March 2018 (First DIDP Response).   

On 23 April 2018, the Requestor submitted a reconsideration request challenging ICANN 

org’s responses to Items 1, 4, 5, 6, and 9 in the First DIDP Response (Reconsideration Request 

18-7).  At the same time, the Requestor submitted a Reply to the First DIDP Response, in which

1 Reconsideration Request 18-8, § 3, at Pgs. 1-5, https://www.icann.org/en/system/files/files/reconsideration-18-8-
afilias-request-redacted-22jun18-en.pdf. 
2 Id., § 6, at Pgs. 6-11. 
3 23 February 2018 DIDP Request No. 20180223-1, available at https://www.icann.org/en/system/files/files/didp-
20180223-1-ali-request-23feb18-en.pdf.  
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it revised Items 1, 4, 5, 6(a-b), and 9(a).  With respect to the amended requests, ICANN org 

determined that they would be treated as a new DIDP request (Second DIDP Request), with an 

effective submission date of 23 April 2018.  On 23 May 2018, ICANN organization responded to 

the Second DIDP Request in accordance with the DIDP Process (Second DIDP Response). 

On 5 June 2018, the Board Accountability Mechanisms Committee (BAMC) summarily 

dismissed Reconsideration Request 18-7.4 

On 22 June 2018, the Requestor submitted Reconsideration Request 18-8 (Request 18-8).  

The Requestor claims that ICANN org’s application of certain Defined Conditions for 

Nondisclosure (Nondisclosure Conditions) in the Second DIDP Response, which resulted in 

certain requested documents not being produced, violated ICANN org’s commitment under the 

Bylaws to operate with transparency and openness.5 

Pursuant to Article 4, Section 4.2(l) of the Bylaws, ICANN org transmitted Request 18-8 

to the Ombudsman for consideration, and the Ombudsman recused himself.6   

The BAMC has considered Request 18-8 and all relevant materials and recommends that 

the Board deny Request 18-8 because ICANN org adhered to established policies and procedures 

in its Second DIDP Response; and ICANN org did not violate its commitments established in the 

Bylaws concerning transparency and openness. 

4 Determination of the BAMC on Reconsideration Request 18-7, 5 June 2018, available at 
https://www.icann.org/en/system/files/files/reconsideration-18-7-afilias-bamc-determination-request-05jun18-
en.pdf. 
5 Reconsideration Request 18-8, § 6.1, at Pg. 7. 
6 ICANN Bylaws, 18 June 2018, Art. 4, § 4.2(l)(iii); see also Ombudsman Action Regarding Reconsideration 
Request 18-8, Pg. 1, available at https://www.icann.org/en/system/files/files/reconsideration-18-8-afilias-
ombudsman-action-20jul18-en.pdf.  
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II. Facts.

A. Background Facts.

1. The New gTLD Program and String Contention

In 2012, ICANN org opened the application window for the New gTLD Program and 

created the new gTLD microsite,7 which provides detailed information about the Program.  

ICANN org received seven applications for the .WEB string, including an application from the 

Requestor (Application), which were placed into a contention set together with one application 

for the .WEBS string.8  Module 4 of the Guidebook describes situations in which contention for 

applied-for new gTLDs occurs, and the methods available to applicants for resolving such 

contention sets, including through community priority evaluation or through voluntary 

agreement among the involved applicants.9  

Should resolution not occur through these processes, the contention set will proceed to an 

ICANN facilitated auction of last resort.10  The auction procedures are set forth in the 

Guidebook, and were developed with extensive community consultation.11  Additionally, the 

auction is governed by the Auction Rules that were developed with community consultation via 

the public comment processes for both direct and indirect contention set auctions.12  As part of 

ICANN’s commitment to transparency, ICANN org established the New gTLD Program 

Auctions webpage, which provides extensive detailed information about the auction process.13

7 https://newgtlds.icann.org/en/.  
8 See Applicant Guidebook (Guidebook), §1.1.2.10 (String Contention); see also 
https://gtldresult.icann.org/applicationstatus/applicationdetails/292; 
https://gtldresult.icann.org/applicationstatus/contentionsetdiagram/233. 
9 Guidebook, § 4.3 (Auction: Mechanisms of Last Resort). 
10 See id. 
11 See id. at § 4.3.1.   
12 See Auctions webpage, at News Archive section, WEB string, https://newgtlds.icann.org/en/applicants/auctions. 
13 https://newgtlds.icann.org/en/applicants/auctions.  
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2. Resolution of .WEB/.WEBS Contention Set

Following the procedures set forth in the Guidebook, ICANN org first scheduled an 

auction of last resort for 27 July 2016 to resolve the .WEB/.WEBS contention set (Auction).14  

On or about 22 June 2016, Ruby Glen LLC (Ruby Glen), one of the applicants for the .WEB 

string, asserted that changes had occurred in NU DOT CO LLC’s (NDC’s) application for 

.WEB.  In particular, Ruby Glen claimed that changes had occurred to NDC’s management and 

ownership, and that the Auction should be postponed pending further investigation.15 

ICANN org investigated Ruby Glen’s allegations.  After completing its investigation, 

ICANN org sent a letter to all of the members of the .WEB/.WEBS contention set stating, among 

other things, that “in regards to potential changes of control of [NDC], we have investigated the 

matter, and to date we have found no basis to initiate the application change request process or 

postpone the [A]uction.”16   

Ruby Glen then invoked one of ICANN org’s accountability mechanisms by submitting a 

reconsideration request on an urgent basis (Reconsideration Request 16-9), seeking 

postponement of the Auction and requesting a more detailed investigation.17  After carefully 

considering the information related to Reconsideration Request 16-9, ICANN’s Board 

Governance Committee (BGC) denied Reconsideration Request 16-9 on 21 July 2016.18 

The next day Ruby Glen filed a lawsuit against ICANN19 and, at the same time applied 

for a temporary restraining order (TRO Application) seeking to stop ICANN org from 

14 See https://newgtlds.icann.org/en/applicants/auctions/schedule-13mar18-en.pdf.  
15 See https://www.icann.org/en/system/files/files/litigation-ruby-glen-icann-memorandum-point-authorities-
support-motion-dismiss-first-amended-complaint-26oct16-en.pdf.  
16 https://www.icann.org/en/system/files/correspondence/willett-to-web-webs-members13jul16-en.pdf.  
17 https://www.icann.org/en/system/files/files/reconsideration-16-9-ruby-glen-radix-requestredacted-17jul16-en.pdf. 
18 https://www.icann.org/en/system/files/files/reconsideration-16-9-ruby-glenradix-bgc-determination-21jul16-
en.pdf.  
19 https://www.icann.org/en/system/files/files/litigation-ruby-glen-complaint-22jul16-en.pdf.  
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conducting the Auction on the scheduled date.20  The Court denied the TRO Application21 and 

the Auction took place on 27 and 28 July 2016.  NDC secured the winning bid.22 

On 28 November 2016, the Court dismissed Ruby Glen’s complaint and entered 

judgment in ICANN organization’s favor.23  Ruby Glen appealed that decision, and the appeal is 

currently pending.24 

3. The Requestor’s DIDP Requests

On 23 February 2018, the Requestor submitted the First DIDP Request to ICANN 

organization requesting the following ten categories of documents related to the .WEB 

contention set.25  

1. All documents received from Ruby Glen, NDC, and Verisign in response to
ICANN’s 16 September 2016 request for additional information;

2. Ruby Glen’s Notice of Independent Review, filed on 22 July 2016;
3. All documents filed in relation to the Independent Review Process between

ICANN and Ruby Glen, initiated on 22 July 2016;
4. All applications, and all documents submitted with the applications, for the rights

to .WEB;
5. All documents discussing the importance of .WEB to bringing competition to the

provision of registry services;
6. All documents concerning any investigation or discussion related to

a. The .WEB contention set,
b. NDC’s application for the .WEB gTLD,
c. Verisign’s agreement with NDC to assign the rights to .WEB to Verisign, and
d. Verisign’s involvement in the .WEB contention set, including all

communications with NDC or Verisign;
7. Documents sufficient to show the current status of NDC’s request to assign .WEB

to Verisign;
8. Documents sufficient to show the current status of the delegation of .WEB;

20 https://www.icann.org/en/system/files/files/litigation-ruby-glen-ex-parteapplication-tro-memo-points-authorities-
22jul16-en.pdf.  
21 https://www.icann.org/en/system/files/files/litigation-ruby-glen-courtorder-denying-plaintiff-ex-parte-application-
tro-26jul16-en.pdf.  
22 https://gtldresult.icann.org/application-result/applicationstatus/auctionresults.  
23 https://www.icann.org/en/system/files/files/litigation-ruby-glen-judgment-28nov16-en.pdf.  
24 https://www.icann.org/en/system/files/files/litigation-ruby-glen-notice-appeal-regarding-dismissal-20dec16-
en.pdf.   
25 23 February 2018 DIDP Request No. 20180223-1, available at https://www.icann.org/en/system/files/files/didp-
20180223-1-ali-request-23feb18-en.pdf.  
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9. All documents relating to the Department of Justice, Antitrust Division’s (“DOJ”)
investigation into Verisign becoming the registry operator for .WEB (“DOJ
Investigation”), including:
a. Document productions to the DOJ,
b. Communications with the DOJ,
c. Submissions to DOJ, including letters, presentations, interrogatory responses,

or other submissions,
d. Communications with Verisign or NDC relating to the investigation, and
e. Internal communications relating to the investigation, including all

discussions by ICANN Staff and the ICANN Board; and
10. All joint defense or common interest agreements between ICANN and Verisign

and/or NDC relating to the DOJ investigation.26

On 24 March 2018, ICANN org provided the First DIDP Response.  ICANN org 

responded individually to each of the ten items (and their subparts) by providing links to the 

publicly available documents responsive to the requests; objecting to certain requests as vague, 

overbroad, or unrelated to ICANN’s operational activities; and/or confirming that documents 

responsive to the items do not exist.  With respect to certain requested materials that were in 

ICANN org’s possession and not already publicly available, ICANN org explained that those 

documents would not be produced because they were subject to certain Nondisclosure 

Conditions set forth in the DIDP.  Notwithstanding the Nondisclosure Conditions, ICANN org 

considered whether the public interest in disclosure of the information subject to these conditions 

outweighed the harm that may be caused by such disclosure and determined that there were no 

current circumstances for which the public interest in disclosing the information outweighed the 

harm of disclosure.27  With respect to requests that were vague, ICANN org indicated that the 

Requestor could amend its DIDP Request to clarify, if it so wished.28 

26 Id. 
27 24 March 2018 Response to DIDP Request No. 20180223-1, available at 
https://www.icann.org/en/system/files/files/didp-20180223-1-ali-response-24mar18-en.pdf. 
28 Id. 
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On 23 April 2018, the Requestor submitted a reconsideration request challenging ICANN 

org’s responses to Items 1, 4, 5, 6, and 9 in the First DIDP Response (Reconsideration Request 

18-7).  At the same time, the Requestor submitted a letter replying to the First DIDP Response.29  

In its letter, the Requestor offered to enter into a confidentiality agreement with ICANN org 

under which the Requestor would limit disclosure of any material produced by ICANN org in 

response to Requests 1, 4, 6, and 9 and designate such material as “highly confidential” and 

accessible only to the Requestor’s outside counsel.  The Requestor also revised Items 1, 4, 5, 6(a-

b), and 9(a) of the First DIDP Request as follows: 

Request First DIDP Request Second DIDP Request 

1 All documents received from Ruby 
Glen, NDC, and Verisign in 
response to ICANN’s 16 September 
2016 request for additional 
information. 

Responses from Ruby Glen, NDC, and 
Verisign, indicating whether they consent 
to the public disclosure of their responses 
to ICANN’s 16 September 2016 request 
for information and prompt disclosure of 
the documents received from Ruby Glen, 
NDC, and Verisign related to the 16 
September 2016 letter. 

4 All applications, and all documents 
submitted with the applications, for 
the rights to .WEB. 

NDC’s responses to Items 12 and 45 
through 50 in its .WEB application, as well 
as any amendments, changes, revisions, 
supplements, or correspondence 
concerning those Items. 

5 All documents discussing the 
importance of .WEB to bringing 
competition to the provision of 
registry services. 

Any documents, analyses, or studies that 
contain information regarding potential 
competition, substitution, and 
interchangeability between or 
among .WEB and .COM, .NET, or other 
gTLDs. 

6(a-b) All documents concerning any 
investigation or discussion related to 

a. The .WEB contention set, 

Documents related to the .WEB 
Investigation, including: 
1. All documents reflecting NDC’s board 

structure and any changes thereto since 
NDC submitted its .WEB application 
on 13 June 2012, 

                                                
29 23 April 2018 Reply to DIDP Request No. 20180223-1, available at 
https://www.icann.org/en/system/files/correspondence/ali-to-icann-board-23apr18-en.pdf. 
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Request First DIDP Request Second DIDP Request 

b. NDC’s application for the .WEB 
gTLD. 

2. All documents concerning any 
investigation or discussion related to 
NDC’s board structure and any 
changes thereto since NDC submitted 
its .WEB application on 13 June 2012, 

3. Documents sufficient to show the date 
on which ICANN first learned that 
Verisign was going to or had in fact 
funded NDC’s bids for the .WEB 
gTLD at the 28-28 July 2016 (sic) 
auction, and 

4. Documents sufficient to show the date 
on which ICANN first learned that 
NDC did not intend to operate 
the .WEB registry itself, but rather 
intended to assign the rights it acquired 
related to .WEB to a third party. 

9(a) All documents relating to the 
Department of Justice, Antitrust 
Division’s (“DOJ”) investigation 
into Verisign becoming the registry 
operator for .WEB (“DOJ 
Investigation”), including: (a) 
Document productions to the DOJ. 

All documents relating to the Department 
of Justice, Antitrust Division’s (“DOJ”) 
investigation into Verisign becoming the 
registry operator for .WEB (“DOJ 
Investigation”), including: (a) Document 
productions to the DOJ, excluding those 
documents that ICANN has reasonably 
identified as already being in Afilias’ 
possession. 

 The Requestor acknowledged in Request 18-7 that it had submitted the Second DIDP 

Request and that Request 18-7 was premature.  Specifically, the Requestor stated:  

Requestor acknowledges that, to the extent it can reach an 
agreement with ICANN pursuant to the DIDP Reply, this request 
for reconsideration may become moot in full or in part. Requestor 
nonetheless submits this request to preserve its rights to contest the 
[First] DIDP Response should ICANN and Requestor fail to reach 
an agreement based on the [Second] DIDP [Request].  Requestor 
believes that the Board Accountability Mechanisms Committee 
need not and should not decide this Reconsideration Request until 
after the ICANN Board has considered and responded to the 
proposed compromise set forth in the [Second] DIDP [Request].  
Requestor is prepared to discuss an appropriate “tolling” 
agreement that would allow Requestor and ICANN to attempt to 
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reach an agreement concerning the First DIDP Request and the 
[Second] DIDP [Request].30 

On 27 April 2018, ICANN org responded to the Requestor’s letter of 23 April 2018.31  

Regarding the Requestor’s offer to enter into a confidentiality agreement, ICANN org stated:  

The concept of a confidentiality agreement for the disclosure of 
documents through the DIDP runs afoul of the DIDP itself, which 
is to make public documents concerning ICANN organization’s 
operations unless there is a compelling reason for confidentiality. 
(See https://www.icann.org/resources/pages/didp-2012-02-25-en.) 
Moreover, your proposal is asking ICANN organization to treat 
Afilias differently than other requestors, and to act in a manner that 
is contrary to what is set forth in the DIDP Process, which as you 
know would be in contravention of ICANN’s Bylaws.32 

With respect to the amended requests, ICANN org determined that they would be treated as a 

new DIDP Request, with an effective submission date of 23 April 2018.  ICANN org confirmed 

that it would respond to the Second DIDP Request in accordance with the DIDP Process.33 

On 23 May 2018, ICANN org provided the Second DIDP Response.34  With respect to 

those requested materials that were in ICANN org’s possession and not already publicly 

available, ICANN org explained that those documents would not be produced because they were 

subject to certain Nondisclosure Conditions set forth in the DIDP.  Notwithstanding the 

Nondisclosure Conditions, ICANN org also “considered whether the public interest in disclosure 

of the information subject to these conditions at this point in time outweighs the harm that may 

be caused by such disclosure . . . [and] determined that there are no current circumstances for 

30 Reconsideration Request 18-7, § 3, at Pg. 5. 
31 See Supplemental Response to DIDP Request No. 20180223-1, 27 Apr. 2018, available at 
https://www.icann.org/en/system/files/files/didp-20180223-1-ali-supp-response-redacted-27apr18-en.pdf. 
32 Id.  
33 Id. 
34 See DIDP Response to Request No. 20180423-1, 23 May 2018, available at 
https://www.icann.org/en/system/files/files/didp-20180423-1-ali-response-23may18-en.pdf.   
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which the public interest in disclosing the information outweighs the harm that may be caused by 

the requested disclosure.”35 

On 5 June 2018, the BAMC summarily dismissed Request 18-7 because Afilias had not 

sufficiently stated a Reconsideration Request.36 

On 22 June 2018, the Requestor submitted Request 18-8.  The Requestor claims that 

ICANN org’s application of certain Nondisclosure Conditions in the Second DIDP Response, 

which resulted in certain requested documents not being produced, violated ICANN org’s 

commitment to “‘operate in a manner consistent with [its] Bylaws,’ which require that it operate 

with transparency and openness.”37 

Pursuant to Article 4, Section 4.2(l) of the Bylaws, ICANN org transmitted Request 18-8 

to the Ombudsman for consideration, and the Ombudsman recused himself.38   

The BAMC has considered Request 18-8 and all relevant materials and recommends that 

the Board deny Reconsideration Request 18-8 because ICANN org adhered to established 

policies and procedures in the Second DIDP Response. 

B. Relief Requested.

The Requestor asks the BAMC to “disclose the documents requested in the DIDP 

Request, as amended by the [Second] DIDP [Request].”39   

III. Issues Presented.

The issues are as follows:

35 Id. at 14. 
36 Determination of the BAMC on Reconsideration Request 18-7, 5 June 2018, available at 
https://www.icann.org/en/system/files/files/reconsideration-18-7-afilias-bamc-determination-request-05jun18-
en.pdf. 
37 Reconsideration Request 18-8, § 6.1, at Pg. 7. 
38 ICANN Bylaws, 18 June 2018, Art. 4, § 4.2(l)(iii); see also Ombudsman Action Regarding Reconsideration 
Request 18-8, Pg. 1, available at https://www.icann.org/en/system/files/files/reconsideration-18-8-afilias-
ombudsman-action-20jul18-en.pdf.   
39 Reconsideration Request 18-8, § 9, at Pg. 16. 
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1. Whether ICANN org complied with established ICANN policies in responding to 

the Second DIDP Request; and 

2. Whether ICANN org complied with its Core Values and commitments established 

in the Bylaws concerning transparency and openness.40 

IV. The Relevant Standards for Reconsideration Requests and DIDP Requests. 

A. Reconsideration Requests. 

Article 4, Section 4.2(a) and (c) of ICANN’s Bylaws provide in relevant part that any 

entity may submit a request “for reconsideration or review of an ICANN action or inaction to the 

extent that it has been adversely affected by: 

(i) One or more Board or Staff actions or inactions that contradict ICANN’s 
Mission, Commitments, Core Values and/or established ICANN policy(ies); 

(ii) One or more actions or inactions of the Board or Staff that have been taken or 
refused to be taken without consideration of material information, except where 
the Requestor could have submitted, but did not submit, the information for the 
Board’s or Staff’s consideration at the time of action or refusal to act; or 

(iii) One or more actions or inactions of the Board or Staff that are taken as a 
result of the Board’s or staff’s reliance on false or inaccurate relevant 
information.”41 

Pursuant to Article 4, Section 4.2(k) of the Bylaws, if the BAMC determines that the 

Reconsideration Request is sufficiently stated, the Reconsideration Request is sent to the 

Ombudsman for review and consideration.42  Where the Ombudsman has recused himself from 

the consideration of a Reconsideration Request, the BAMC shall review the request without 

involvement by the Ombudsman, and provide a recommendation to the Board.43  Denial of a 

request for reconsideration of ICANN org action or inaction is appropriate if the BAMC 

                                                
40 Reconsideration Request 18-8. 
41 ICANN Bylaws, 18 June 2018, Art. 4, § 4.2(a), (c). 
42 ICANN Bylaws, 18 June 2018, Art. 4, § 4.2(k), (l). 
43 ICANN Bylaws, 18 June 2018, Art. 4, § 4.2(l)(iii). 



12 

recommends and the Board determines that the requesting party has not satisfied the 

reconsideration criteria set forth in the Bylaws.44 

On 13 July 2018, the BAMC determined that Request 18-8 is sufficiently stated and sent 

Reconsideration Request 18-8 to the Ombudsman for review and consideration.45  The 

Ombudsman thereafter recused himself from this matter.46  Accordingly, the BAMC has 

reviewed Request 18-8 and all relevant materials, and issues this Recommendation. 

B. The DIDP.

ICANN org considers the principle of transparency to be a fundamental safeguard in 

assuring that its bottom-up, multistakeholder operating model remains effective and that 

outcomes of its decision-making are in the public interest and are derived in a manner 

accountable to all stakeholders.  A principal element of ICANN org’s approach to transparency 

and information disclosure is the commitment to make publicly available a comprehensive set of 

materials concerning ICANN org’s operational activities.  In that regard, ICANN org publishes 

many categories of documents on its website as a matter of course.47  In addition, the DIDP is 

intended to ensure that documentary information contained in documents concerning ICANN’s 

operational activities, and within ICANN’s possession, custody, or control, that is not already 

publicly available is made available to the public unless there is a compelling reason for 

confidentiality.48   

The DIDP was developed through an open and transparent process involving the broader 

community.  It was the result of an independent review of standards of accountability and 

44 ICANN Bylaws, 18 June 2018, Art. 4, § 4.2(e)(vi), (q), (r). 
45 Ombudsman Action Regarding Reconsideration Request 18-8, Pg. 1, available at 
https://www.icann.org/en/system/files/files/reconsideration-18-8-afilias-ombudsman-action-20jul18-en.pdf. 
46 Id. at Pg. 1. 
47 See ICANN Documentary Information Disclosure Policy (DIDP), https://www.icann.org/resources/pages/didp-
2012-02-25-en. 
48 Id. 
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transparency within ICANN org, which included extensive public comment and community 

input.49 

Neither the DIDP nor ICANN org’s commitments and Core Values supporting 

transparency and accountability obligate ICANN org to make public every document in ICANN 

org’s possession.  The DIDP is limited to requests for documentary information already in 

existence within ICANN org that is not publicly available.  Requests for information are not 

appropriate DIDP requests.  Moreover, ICANN org is not required to create or compile 

summaries of any documented information, and shall not be required to respond to requests 

seeking information that is already publicly available.50 

In responding to a request for documents submitted pursuant to the DIDP, ICANN org 

adheres to the “Process For Responding To ICANN’s Documentary Information Disclosure 

Policy (DIDP) Requests” (DIDP Response Process).51  The DIDP Response Process provides 

that following the collection of potentially responsive documents, “[a] review is conducted as to 

whether any of the documents identified as responsive to the Request are subject to any of the 

[Nondisclosure Conditions] identified [on ICANN org’s website].”52   

The Nondisclosure Conditions identify circumstances for which ICANN org’s other 

commitments or Core Values may compete or conflict with the transparency commitment.  

These Nondisclosure Conditions represent areas, vetted through public consultation, that are 

presumed not to be appropriate for public disclosure (and that the Amazon EU S.A.R.L. 

49 See https://www.icann.org/news/announcement-4-2007-03-29-en; https://www.icann.org/resources/pages/draft-
mop-2007-2007-10-17-en; https://www.icann.org/resources/pages/draft-mop-2007-2007-10-17-en; 
https://www.icann.org/en/system/files/files/acct-trans-frameworks-principles-17oct07-en.pdf; 
https://www.icann.org/resources/pages/draft-mop-2007-2007-10-17-en. 
50 https://www.icann.org/en/system/files/files/acct-trans-frameworks-principles-17oct07-en.pdf, at pg. 17. 
51 See DIDP Response Process, https://www.icann.org/en/system/files/files/didp-response-process-29oct13-en.pdf. 
52 Id.; see also “Defined Conditions for Nondisclosure,” available at https://www.icann.org/resources/pages/didp-
2012-02-25-en. 
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Independent Review Process Panel confirmed are consistent with ICANN’s Articles of 

Incorporation and Bylaws).  They include, among others:  

i. Internal information that, if disclosed, would or would be likely to compromise
the integrity of ICANN’s deliberative and decision-making process by inhibiting
the candid exchange of ideas and communications, including internal documents,
memoranda, and other similar communications to or from ICANN Directors,
ICANN Directors’ Advisors, ICANN staff, ICANN consultants, ICANN
contractors, and ICANN agents (Internal Deliberative Process);

ii. Information exchanged, prepared for, or derived from the deliberative and
decision-making process between ICANN, its constituents, and/or other entities
with which ICANN cooperates that, if disclosed, would or would be likely to
compromise the integrity of the deliberative and decision-making process
between and among ICANN, its constituents, and/or other entities with which
ICANN cooperates by inhibiting the candid exchange of ideas and
communications (Constituent Deliberative Process);

iii. Personnel, medical, contractual, remuneration, and similar records relating to an
individual's personal information, when the disclosure of such information would
or likely would constitute an invasion of personal privacy, as well as proceedings
of internal appeal mechanisms and investigations (Personal Privacy);

iv. Information provided to ICANN by a party that, if disclosed, would or would be
likely to materially prejudice the commercial interests, financial interests, and/or
competitive position of such party or was provided to ICANN pursuant to a
nondisclosure agreement or nondisclosure provision within an agreement
(Nondisclosure Agreements);

v. Confidential business information and/or internal policies and procedures
(Confidential Business Information);

vi. Drafts of all correspondence, reports, documents, agreements, contracts, emails,
or any other forms of communication (Drafts); and

vii. Information subject to the attorney-client, attorney work product privilege, or any
other applicable privilege, or disclosure of which might prejudice any internal,
governmental, or legal investigation (Privilege/Investigation).53

Notwithstanding the above, documentary information that falls within any of the 

Nondisclosure Conditions may still be made public if ICANN org determines, under the 

53 DIDP. 
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particular circumstances, that the public interest in disclosing the information outweighs the 

harm that may be caused by such disclosure.54 

V. Analysis and Rationale. 

A. ICANN Org Adhered to Established Policies and Procedures in Responding 
to the Second DIDP Request. 

1. The Response to the Second DIDP Request Complies with Applicable 
Policies and Procedures. 

The Requestor’s Second DIDP Request sought the disclosure of documents relating to the 

.WEB/.WEBS contention set.  As an initial matter, the Requestor does not challenge the 

applicability of the Nondisclosure Conditions asserted in ICANN org’s Second DIDP Response.  

Instead, the Requestor claims that ICANN org should have determined that the public interest 

outweighs the reasons for nondisclosure set forth in the Nondisclosure Conditions.55  This 

represents a substantive disagreement with ICANN org’s discretionary determination, and not a 

challenge to the process by which ICANN org reached that conclusion.  On that basis alone, 

reconsideration is not warranted.  However, the BAMC has reviewed the Second DIDP 

Response and, for the reasons discussed below, concludes that the Second DIDP Response 

complied with applicable policies and procedures, and that reconsideration is not warranted. 

Items No. 1, 4, 5, 6(a-b), and 9(a) in the Second DIDP Request sought the disclosure of 

documents and information relating to the .WEB contention set:   

• “Responses from Ruby Glen, NDC, and Verisign, indicating whether they consent to 
the public disclosure of their responses to ICANN’s 16 September 2016 request for 
information and prompt disclosure of the documents received from Ruby Glen, NDC, 
and Verisign related to the 16 September 2016 letter” (Item No. 1);  

                                                
54 Id.  
55 Reconsideration Request 18-8, § 6, at Pg. 9-11.  While the Requestor summarily concludes that the Nondisclosure 
Conditions were “unreasonably and illegitimately appl[ied]” (see Reconsideration Request 18-8, § 6, Pg. 8), the 
Requestor does not explain how that is so.  Without more, the Requestor’s unsupported assertions do not support 
reconsideration.  
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• “NDC’s responses to Items 12 and 45 through 50 in its .WEB application, as well as
any amendments, changes, revisions, supplements, or correspondence concerning those
Items” (Item No. 4);

• “Any documents, analyses, or studies that contain information regarding potential
competition, substitution, and interchangeability between or among .WEB and .COM,
.NET, or other gTLDs” (Item No. 5);

• “Documents related to the .WEB Investigation, including:  (1) All documents reflecting
NDC’s board structure and any changes thereto since NDC submitted its .WEB
application on 13 June 2012, (2) all documents concerning any investigation or
discussion related to NDC’s board structure and any changes thereto since NDC
submitted its .WEB application on 13 June 2012, (3) Documents sufficient to show the
date on which ICANN first learned that Verisign was going to or had in fact funded
NDC’s bids for the .WEB gTLD at the 28-28 July 2016 (sic) auction, and (4)
Documents sufficient to show the date on which ICANN first learned that NDC did not
intend to operate the .WEB registry itself, but rather intended to assign the rights it
acquired related to .WEB to a third party” (Item No. 6(a-b)); and

• “All documents relating to the Department of Justice, Antitrust Division’s (DOJ)
investigation into Verisign becoming the registry operator for .WEB (DOJ
Investigation), including: (a) Document productions to the DOJ, excluding those
documents that ICANN has reasonably identified as already being in Afilias’
possession” (Item No. 9(a)).56

Consistent with the DIDP Response Process, ICANN org responded individually to each 

of the five items (and their subparts) by providing links to the publicly available documents 

responsive to the requests.  ICANN org also identified documents responsive to these Items and 

determined that they were subject to the following Nondisclosure Conditions and thus not 

appropriate for disclosure: 

• Internal Deliberative Process;

• Constituent Deliberative Process;

• Personal Privacy;

• Nondisclosure Agreements;

56 23 April 2018 Reply to DIDP Request No. 20180223-1, available at 
https://www.icann.org/en/system/files/correspondence/ali-to-icann-board-23apr18-en.pdf. 
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• Confidential Business Information;  

• Trade secrets; 

• Drafts; and  

• Privilege/Investigation.57 

Notwithstanding the applicable Nondisclosure Conditions, ICANN org considered 

whether the public interest in disclosing the information outweighed the harm that may be caused 

by the disclosure and determined that there are no circumstances for which the public interest in 

disclosure outweighed that potential harm as discussed further below.58  Accordingly, the BAMC 

finds that ICANN org complied with the DIDP Response Process when it responded to the 

Second DIDP Request. 

 The Requestor does not challenge the applicability of the Nondisclosure Conditions 

identified by ICANN org.  Instead, the Requestor claims that ICANN org should have 

determined that the public interest outweighs the reasons for nondisclosure set forth in the 

Nondisclosure Conditions.59  For the reasons set forth below, the Requestor’s claims do not 

support reconsideration. 

2. ICANN Org Adhered to Established Policy and Procedure in Finding 
That the Harm in Disclosing the Requested Documents That Are 
Subject to Nondisclosure Conditions Outweighs the Public’s Interest 
in Disclosing the Information. 

As detailed above, the DIDP identifies a set of conditions for the nondisclosure of 

information.60  Information subject to these Nondisclosure Conditions is not appropriate for 

disclosure unless ICANN org determines that, under the particular circumstances, the public 

                                                
57 See DIDP Response to Request No. 20180423-1, 23 May 2018, at Pgs. 5-14, available at 
https://www.icann.org/en/system/files/files/didp-20180423-1-ali-response-23may18-en.pdf. 
58 Id. at Pg. 14. 
59 Reconsideration Request 18-8, § 6, at Pg. 9-11.    
60 DIDP. 
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interest in disclosing the information outweighs the harm that may be caused by such 

disclosure.  ICANN org must independently undertake the analysis of each Nondisclosure 

Condition as it applies to the documentation at issue, and make the final determination as to 

whether any apply.61  In conformance with the DIDP Response Process, ICANN org undertook 

such an analysis with respect to each Item, and articulated its conclusions in Second DIDP 

Response.62  

As explained above, the Requestor does not challenge the applicability of the 

Nondisclosure Conditions to the documentary information requested in the Second DIDP 

Request.  Instead, the Requestor claims that ICANN org should have concluded that the public 

interest in disclosing these documents outweighed the harm that may be caused by such 

disclosure.63  According to the Requestor, “there is a significant public interest in providing for a 

competitive market in the DNS that outweighs any harm in disclosure, especially given the 

proposed confidentiality agreement in the [Second DIDP Request].”64  The Requestor’s claims 

do not support reconsideration. 

As an initial matter, as ICANN org previously explained to the Requestor, and the 

BAMC agrees,65 the concept of a confidentiality agreement for the disclosure of documents 

through the DIDP runs afoul of the DIDP itself, which is to make public documents concerning 

ICANN org’s operations unless there is a compelling reason for confidentiality.66  Moreover, the 

Requestor’s proposal asks ICANN org to treat the Requestor differently than other requestors, 

61 Id. 
62 See DIDP Response to Request No. 20180423-1, at Pg. 14, 23 May 2018, available at 
https://www.icann.org/en/system/files/files/didp-20180423-1-ali-response-23may18-en.pdf. 
63 Reconsideration Request 18-8, § 6, at Pgs. 8-11. 
64 Reconsideration Request 18-8, § 6, Pg. 9. 
65 Supplemental Response to DIDP Request No. 20180223-1, 27 Apr. 2018, available at 
https://www.icann.org/en/system/files/files/didp-20180223-1-ali-supp-response-redacted-27apr18-en.pdf. 
66 See DIDP. 
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and to act in a manner that is contrary to what is set forth in the DIDP Response Process, which 

could be in contravention of ICANN’s Bylaws.  Further, by proposing that the documents be 

made available only to the Requestor’s outside counsel via a “confidentiality agreement,” it 

appears that the Requestor concedes that the requested information is not appropriate for public 

disclosure.  In short, the Requestor’s proposal to enter into a confidentiality agreement to protect 

the information contained in the requested materials does not support reconsideration. 

The Requestor otherwise lodges various unsupported allegations regarding Verisign’s 

intentions and conduct in connection with the .WEB gTLD.  The Requestor alleges that Verisign 

engaged in a “secretive scheme to obtain the .WEB license for itself [which] was not only unfair, 

deceptive, and lacking in transparency but was also carried out specifically to stifle ICANN’s 

efforts to promote competition.”67  As a result, the Requestor claims, “allowing Verisign to 

obtain the .WEB license based on its subterfuge and collusion with NDC is inconsistent with the 

promotion of competition, contrary to ICANN’s mandate, and constitutes a serious and 

illegitimate distortion of the fundamental principles of fair play and transparency that underlie 

ICANN’s Bylaws.”68  The Requestor, however, does not provide any evidence or other support 

for its assertions; instead, all the Requestor offers is its own personal view.  Nor does the 

Requestor explain how its unsubstantiated claims concerning Verisign’s alleged conduct 

demonstrate that ICANN org violated a policy or procedure when it responded to the Requestor’s 

Second DIDP Request.  Without more, reconsideration is not warranted. 

The BAMC further notes that, on 1 February 2017, the Antitrust Division of the United 

States Department of Justice (DOJ), issued a Civil Investigative Demand (CID) to ICANN org in 

connection with DOJ’s investigation of Verisign’s proposed acquisition of NDC’s contractual 

                                                
67 Reconsideration Request 18-8, § 6, Pg. 10. 
68 Id. at Pgs. 10-11. 
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rights to operate .WEB.  ICANN org provided DOJ with information responsive to the CID.  

ICANN org understands that Verisign also received a CID from DOJ requesting certain material 

related to Verisign’s involvement with .WEB.69  To ICANN org’s knowledge, the DOJ closed its 

investigation in early 2018 without further action.   

Ultimately, the BAMC does not agree that ICANN org violated the DIDP Response 

Process when it determined that the public interest does not outweigh the potential harm in the 

disclosure of the confidential and privileged documents.   ICANN org takes seriously its 

commitment “where feasible and appropriate, depending on market mechanisms to promote and 

sustain a competitive environment in the DNS market.”70  However, ICANN’s Bylaws also 

recognize that “[s]ituations may arise in which perfect fidelity to all Core Values simultaneously 

is not possible.  Accordingly, in any situation where one Core Value must be balanced with 

another, potentially competing Core Value, the result of the balancing must serve a policy 

developed through the bottom-up multistakeholder process or otherwise best serve ICANN’s 

Mission.”71   

Two competing Core Values are relevant here.  First, the BAMC concludes that ICANN 

org followed the DIDP Response Process in determining that the requested materials that are 

subject to Nondisclosure Conditions include sensitive information that, if disclosed, could result 

in serious harm to ICANN org as well as its constituents and contracting entities.  The BAMC 

further finds that ICANN org followed the DIDP Response Process by concluding that disclosure 

could, among other things, undermine ICANN org’s deliberative processes, materially prejudice 

the interests of ICANN org and other third parties, violate the attorney-client privilege, and 

69 See Verisign, Inc. Form 10-K for Year 2017, at Pg. 23, available at: https://investor.verisign.com/static-
files/0563ca8c-4bd1-48c6-8b37-fb338664dfa4.   
70 ICANN Bylaws, 18 June 2018, Art. 1, § 1.2(b)(iii). 
71 ICANN Bylaws, 18 June 2018, Art. I, § 1.2(c). 
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invade personal privacy; and that as a result, disclosure would run afoul to ICANN org’s Core 

Value of “[o]perating with efficiency and excellence.”72  Second, the BAMC concludes that 

ICANN org did not violate the DIDP Response Process in determining that because many of the 

materials requested reflect confidential business information of third parties, disclosure would 

subvert ICANN’s commitment to “striv[e] to achieve a reasonable balance between the interests 

of different stakeholders….”73  Indeed, disclosure of third party information that was shared with 

ICANN org in confidence would not reflect a reasonable balance at all, but rather would reflect a 

one-sided decision to the detriment of the third party whose sensitive information was disclosed.  

Further, if ICANN org disclosed third party confidential information, community stakeholders 

would thereafter be hesitant to participate in the bottom-up, multistakeholder model that ICANN 

org has committed to support.   

The DIDP, which was developed through the multistakeholder process with significant 

community input, specifically permits ICANN org to balance applicable competing Core Values 

and commitments in any given situation.  Here, ICANN org’s commitment to promote 

competition in the DNS is in tension with its commitment to operate with efficiency and 

excellence, as well as ICANN org’s commitment to reasonably balance the interests of different 

stakeholders, and to support the multistakeholder process.  Pursuant to the DIDP, ICANN org 

may exercise its discretion to withhold materials under these circumstances without violating its 

commitment to promoting competition.   

72 ICANN Bylaws, 18 June 2018, Art. I, § 1.2(b)(v). 
73 ICANN Bylaws, 18 June 2018, Art. I, § 1.2(b)(vii). 
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B. ICANN Org Adhered to Its Commitments and Core Values in Responding to 
the Second DIDP Request. 

The Requestor asserts that ICANN org’s determination that the requested documents are 

not appropriate for disclosure was inconsistent with its commitments to “operate through open 

and transparent processes and to the maximum extent feasible in an open and transparent 

manner.”74  The Requestor believes that, by not disclosing the requested materials, ICANN org 

“has failed to operate in a manner consistent with its Bylaws, which require that it operate with 

transparency and openness.”75  The Requestor’s claims do not support reconsideration. 

The DIDP was developed as the result of an independent review of standards of 

accountability and transparency within ICANN org, which included extensive public comment 

and community input.76  Following completion of this review, ICANN org sought public 

comment on the resulting recommendations, and summarized and posted the community 

feedback.77  Based on the community’s feedback, ICANN org proposed changes to its 

frameworks and principles to “outline, define and expand upon the organisation’s accountability 

and transparency”78 and sought additional community input on the proposed changes before 

implementing them.79 

Neither the DIDP nor ICANN’s commitments and Core Values supporting transparency 

and accountability obligates ICANN org to make public every document in its possession.  As 

noted above, the DIDP sets forth Nondisclosure Conditions for which other commitments or 

Core Values may compete or conflict with the transparency commitment.  These Nondisclosure 

                                                
74 Reconsideration Request 18-8, § 6, Pg. 7 (internal citations to ICANN’s Bylaws omitted). 
75 Id. 
76 See https://www.icann.org/news/announcement-4-2007-03-29-en; https://www.icann.org/resources/pages/draft-
mop-2007-2007-10-17-en.  
77 See https://www.icann.org/resources/pages/draft-mop-2007-2007-10-17-en. 
78 https://www.icann.org/en/system/files/files/accttrans-frameworks-principles-17oct07-en.pdf.  
79 https://www.icann.org/resources/pages/draft-mop-2007-2007-10-17-en.  
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Conditions represent areas, vetted through public comment, that the community has agreed are 

presumed not to be appropriate for public disclosure.  The public interest balancing test in turn 

allows ICANN org to determine whether or not, under the specific circumstances, its 

commitment to transparency outweighs its other commitments and Core Values.  Accordingly, 

without contravening its commitment to transparency, ICANN org may appropriately exercise its 

discretion, pursuant to the DIDP, to determine that certain documents are not appropriate for 

disclosure. 

As the Amazon EU S.A.R.L. Independent Review Process Panel noted in June 2017: 

[N]otwithstanding ICANN’s transparency commitment, both
ICANN’s By-Laws and its Publication Practices recognize that
there are situations where non-public information, e.g., internal
staff communications relevant to the deliberative processes of
ICANN . . . may contain information that is appropriately
protected against disclosure.80

As noted above, ICANN org’s Bylaws address this need to balance competing interests 

such as transparency and confidentiality, noting that “in any situation where one Core Value 

must be balanced with another, potentially competing Core Value, the result of the balancing test 

must serve a policy developed through the bottom-up multistakeholder process or otherwise best 

serve ICANN’s Mission.”81   

Here, ICANN org set forth the basis for its determination in each instance of 

nondisclosure, which are pre-defined in the DIDP; the Nondisclosure Conditions that ICANN 

identified, by definition, set forth compelling reasons for not disclosing the materials.82  It is 

entirely within ICANN org’s discretion to make this finding, and ICANN org may conclude as 

80 Amazon EU S.A.R.L. v. ICANN, ICDR Case No. 01-16-000-7056, Procedural Order (7 June 2017), at Pg. 3, 
https://www.icann.org/en/system/files/files/irp-amazon-procedural-order-3-07jun17-en.pdf.  
81 ICANN Bylaws, 18 June 2018, Art. 1, § 1.2(c). 
82 See DIDP Response to Request No. 20180423-1, at Pgs. 9-21, 23 May 2018, available at 
https://www.icann.org/en/system/files/files/didp-20180423-1-ali-response-23may18-en.pdf. 
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much without contravening its commitment to transparency.  Accordingly, the Requestor’s 

generalized invocations of ICANN org’s commitments to transparency and openness do not 

support reconsideration here. 

VI. Recommendation.  

The BAMC has considered the merits of Reconsideration Request 18-8, and, based on the 

foregoing, concludes that ICANN org did not violate ICANN’s commitments, Core Values or 

established ICANN policy(ies) in the Second DIDP Response.  Accordingly, the BAMC 

recommends that the Board deny Reconsideration Request 18-8. 
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MEMORANDUM OF UNDERSTANDING BETWEEN 
THE U.S. DEPARTMENT OF COMMERCE 

AND 
INTERNET CORPORATION FOR ASSIGNED NAMES AND NUMBERS

I. PARTIES

Th s document const tutes an agreement between the U.S. Department of Commerce (DOC or USG) and the Internet 
Corporat on for Ass gned Names and Numbers (ICANN), a not-for-prof t corporat on.

II. PURPOSE

A. Background

On Ju y 1, 1997, as part of the Adm n strat on s Framework for G oba  E ectron c Commerce, the Pres dent d rected the 
Secretary of Commerce to pr vat ze the management of the doma n name system (DNS) n a manner that ncreases 
compet t on and fac tates nternat ona  part c pat on n ts management.

On June 5, 1998, the DOC pub shed ts Statement of Po cy, Management of Internet Names and Addresses, 63 Fed. Reg.
31741(1998) (Statement of Po cy). The Statement of Po cy addressed the pr vat zat on of the techn ca  management of the 
DNS n a manner that a ows for the deve opment of robust compet t on n the management of Internet names and addresses. 
In the Statement of Po cy, the DOC stated ts ntent to enter an agreement w th a not-for-prof t ent ty to estab sh a process to 
trans t on current U.S. Government management of the DNS to such an ent ty based on the pr nc p es of stab ty, compet t on, 
bottom-up coord nat on, and representat on.

B. Purpose

Before mak ng a trans t on to pr vate sector DNS management, the DOC requ res assurances that the pr vate sector has the 
capab ty and resources to assume the mportant respons b t es re ated to the techn ca  management of the DNS. To secure 
these assurances, the Part es w  co aborate on th s DNS Project (DNS Project). In the DNS Project, the Part es w  jo nt y 
des gn, deve op, and test the mechan sms, methods, and procedures that shou d be n p ace and the steps necessary to 
trans t on management respons b ty for DNS funct ons now performed by, or on beha f of, the U.S. Government to a pr vate-
sector not-for-prof t ent ty. Once test ng s successfu y comp eted, t s contemp ated that management of the DNS w  be 
trans t oned to the mechan sms, methods, and procedures des gned and deve oped n the DNS Project.

In the DNS Project, the part es w  jo nt y des gn, deve op, and test the mechan sms, methods, and procedures to carry out the 
fo ow ng DNS management funct ons:

a. Estab shment of po cy for and d rect on of the a ocat on of IP number b ocks;

b. Overs ght of the operat on of the author tat ve root server system;

c. Overs ght of the po cy for determ n ng the c rcumstances under wh ch new top eve  doma ns wou d be added to the
root system;

d. Coord nat on of the ass gnment of other Internet techn ca  parameters as needed to ma nta n un versa  connect v ty on
the Internet; and

e. Other act v t es necessary to coord nate the spec f ed DNS management funct ons, as agreed by the Part es.

The Part es w  jo nt y des gn, deve op, and test the mechan sms, methods, and procedures that w  ach eve the trans t on 
w thout d srupt ng the funct ona  operat on of the Internet. The Part es w  a so prepare a jo nt DNS Project Report that 
documents the conc us ons of the des gn, deve opment, and test ng.

DOC has determ ned that th s project can be done most effect ve y w th the part c pat on of ICANN. ICANN has a stated 
purpose to perform the descr bed coord nat ng funct ons for Internet names and addresses and s the organ zat on that best 
demonstrated that t can accommodate the broad and d verse nterest groups that make up the Internet commun ty.

C. The Pr nc p es

The Part es w  ab de by the fo ow ng pr nc p es:

1. Stab ty

Th s Agreement promotes the stab ty of the Internet and a ows the Part es to p an for a de berate move from the ex st ng 
structure to a pr vate-sector structure w thout d srupt on to the funct on ng of the DNS. The Agreement ca s for the des gn, 
deve opment, and test ng of a new management system that w  not harm current funct ona  operat ons.

2. Compet t on

ICANN

1/27/2019https://www.icann.org/resources/unthemed-pages/icann-mou-1998-11-25-en

1

Ex. 210



Th s Agreement promotes the management of the DNS n a manner that w  perm t market mechan sms to support compet t on 
and consumer cho ce n the techn ca  management of the DNS. Th s compet t on w  ower costs, promote nnovat on, and 
enhance user cho ce and sat sfact on.

3. Pr vate, Bottom-Up Coord nat on

Th s Agreement s ntended to resu t n the des gn, deve opment, and test ng of a pr vate coord nat ng process that s f ex b e 
and ab e to move rap d y enough to meet the chang ng needs of the Internet and of Internet users. Th s Agreement s ntended 
to foster the deve opment of a pr vate sector management system that, as far as poss b e, ref ects a system of bottom-up 
management.

4. Representat on.

Th s Agreement promotes the techn ca  management of the DNS n a manner that ref ects the g oba  and funct ona  d vers ty of 
Internet users and the r needs. Th s Agreement s ntended to promote the des gn, deve opment, and test ng of mechan sms to 
so c t pub c nput, both domest c and nternat ona , nto a pr vate-sector dec s on mak ng process. These mechan sms w  
promote the f ex b ty needed to adapt to changes n the compos t on of the Internet user commun ty and the r needs.

III. AUTHORITIES

A. DOC has author ty to part c pate n the DNS Project w th ICANN under the fo ow ng author t es:

(1) 15 U.S.C. § 1525, the DOC s Jo nt Project Author ty, wh ch prov des that the DOC may enter nto jo nt projects w th 
nonprof t, research, or pub c organ zat ons on matters of mutua  nterest, the cost of wh ch s equ tab y apport oned;

(2) 15 U.S.C. § 1512, the DOC s author ty to foster, promote, and deve op fore gn and domest c commerce;

(3) 47 U.S.C. § 902, wh ch spec f ca y author zes the Nat ona  Te ecommun cat ons and Informat on Adm n strat on (NTIA) to 
coord nate the te ecommun cat ons act v t es of the Execut ve Branch and ass st n the formu at on of po c es and standards for 
those act v t es nc ud ng, but not m ted to, cons derat ons of nteroperab ty, pr vacy, secur ty, spectrum use, and emergency 
read ness;

(4) Pres dent a  Memorandum on E ectron c Commerce, 33 Week y Comp. Pres dent a  Documents 1006 (Ju y 1, 1997), wh ch 
d rects the Secretary of Commerce to trans t on DNS management to the pr vate sector; and

(5) Statement of Po cy, Management of Internet Names and Addresses, (63 Fed. Reg. 31741(1998) (Attachment A), wh ch 
descr bes the manner n wh ch the Department of Commerce w  trans t on DNS management to the pr vate sector.

B. ICANN has the author ty to part c pate n the DNS Project, as ev denced n ts Art c es of Incorporat on (Attachment B) and 
By aws (Attachment C). Spec f ca y, ICANN has stated that ts bus ness purpose s to:

( ) coord nate the ass gnment of Internet techn ca  parameters as needed to ma nta n un versa  connect v ty on the Internet;

( ) perform and oversee funct ons re ated to the coord nat on of the Internet Protoco  (IP) address space;

( ) perform and oversee funct ons re ated to the coord nat on of the Internet doma n name system, nc ud ng the deve opment 
of po c es for determ n ng the c rcumstances under wh ch new top- eve  doma ns are added to the DNS root system;

( v) oversee operat on of the author tat ve Internet DNS root server system; and

(v) engage n any other re ated awfu  act v ty n furtherance of Items ( ) through ( v).

IV. MUTUAL INTEREST OF THE PARTIES

Both DOC and ICANN have a mutua  nterest n a trans t on that ensures that future techn ca  management of the DNS adheres 
to the pr nc p es of stab ty, compet t on, coord nat on, and representat on as pub shed n the Statement of Po cy. ICANN has 
dec ared ts comm tment to these pr nc p es n ts By aws. Th s Agreement s essent a  for the DOC to ensure cont nu ty and 
stab ty n the performance of techn ca  management of the DNS now performed by, or on beha f of, the U.S. Government. 
Together, the Part es w  co aborate on the DNS Project to ach eve the trans t on w thout d srupt on.

V. RESPONSIBILITIES OF THE PARTIES

A. Genera .

1. The Part es agree to jo nt y part c pate n the DNS Project for the des gn, deve opment, and test ng of the mechan sms, 
methods and procedures that shou d be n p ace for the pr vate sector to manage the funct ons de neated n the Statement of 
Po cy n a transparent, non-arb trary, and reasonab e manner.
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2. The Part es agree that the mechan sms, methods, and procedures deve oped under the DNS Project w  ensure that pr vate-
sector techn ca  management of the DNS sha  not app y standards, po c es, procedures or pract ces nequ tab y or s ng e out
any part cu ar party for d sparate treatment un ess just f ed by substant a  and reasonab e cause and w  ensure suff c ent
appea  procedures for adverse y affected members of the Internet commun ty.

3. Before the term nat on of th s Agreement, the Part es w  co aborate on a DNS Project Report that w  document ICANN s
test of the po c es and procedures des gned and deve oped pursuant to th s Agreement.

4. The Part es agree to execute the fo ow ng respons b t es n accordance w th the Pr nc p es and Purpose of th s Agreement
as set forth n sect on II.

B. DOC. The DOC agrees to perform the fo ow ng act v t es and prov de the fo ow ng resources n support of the DNS Project:

1. Prov de expert se and adv ce on ex st ng DNS management funct ons.

2. Prov de expert se and adv ce on methods and adm n strat ve procedures for conduct ng open, pub c proceed ngs
concern ng po c es and procedures that address the techn ca  management of the DNS.

3. Ident fy w th ICANN the necessary software, databases, know-how, other equ pment, and nte ectua  property
necessary to des gn, deve op, and test methods and procedures of the DNS Project.

4. Part c pate, as necessary, n the des gn, deve opment, and test ng of the methods and procedures of the DNS Project
to ensure cont nu ty nc ud ng coord nat on between ICANN and Network So ut ons, Inc.

5. Co aborate on a study on the des gn, deve opment, and test ng of a process for mak ng the management of the root
server system more robust and secure. Th s aspect of the DNS Project w  address:

a. Operat ona  requ rements of root name servers, nc ud ng host hardware capac t es, operat ng system and name
server software vers ons, network connect v ty, and phys ca  env ronment.

b. Exam nat on of the secur ty aspects of the root name server system and rev ew of the number, ocat on, and
d str but on of root name servers cons der ng the tota  system performance, robustness, and re ab ty.

c. Deve opment of operat ona  procedures for the root server system, nc ud ng forma zat on of contractua
re at onsh ps under wh ch root servers throughout the wor d are operated.

6. Consu t w th the nternat ona  commun ty on aspects of the DNS Project.

7. Prov de genera  overs ght of act v t es conducted pursuant to th s Agreement.

8. Ma nta n overs ght of the techn ca  management of DNS funct ons current y performed e ther d rect y, or subject to
agreements w th the U.S. Government, unt  such t me as further agreement(s) are arranged as necessary, for the pr vate
sector to undertake management of spec f c DNS techn ca  management funct ons.

C. ICANN. ICANN agrees to perform the fo ow ng act v t es and prov de the fo ow ng resources n support of the DNS Project
and further agrees to undertake the fo ow ng act v t es pursuant to ts procedures as set forth n Attachment B (Art c es of
Incorporat on) and Attachment C (By-Laws), as they may be rev sed from t me to t me n conform ty w th the DNS Project:

1. Prov de expert se and adv ce on pr vate sector funct ons re ated to techn ca  management of the DNS such as the
po cy and d rect on of the a ocat on of IP number b ocks and coord nat on of the ass gnment of other Internet techn ca
parameters as needed to ma nta n un versa  connect v ty on the Internet.

2. Co aborate on the des gn, deve opment and test ng of procedures by wh ch members of the Internet commun ty
adverse y affected by dec s ons that are n conf ct w th the by aws of the organ zat on can seek externa  rev ew of such
dec s ons by a neutra  th rd party.

3. Co aborate on the des gn, deve opment, and test ng of a p an for ntroduct on of compet t on n doma n name
reg strat on serv ces, nc ud ng:

a. Deve opment of procedures to des gnate th rd part es to part c pate n tests conducted pursuant to th s
Agreement.

b. Deve opment of an accred tat on procedure for reg strars and procedures that subject reg strars to cons stent
requ rements des gned to promote a stab e and robust y compet t ve DNS, as set forth n the Statement of Po cy.
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c. Ident f cat on of the software, databases, know-how, nte ectua  property, and other equ pment necessary to
mp ement the p an for compet t on;

4. Co aborate on wr tten techn ca  procedures for operat on of the pr mary root server nc ud ng procedures that perm t
mod f cat ons, add t ons or de et ons to the root zone f e.

5. Co aborate on a study and process for mak ng the management of the root server system more robust and secure.
Th s aspect of the Project w  address:

a. Operat ona  requ rements of root name servers, nc ud ng host hardware capac t es, operat ng system and name
server software vers ons, network connect v ty, and phys ca  env ronment.

b. Exam nat on of the secur ty aspects of the root name server system and rev ew of the number, ocat on , and
d str but on of root name servers cons der ng the tota  system performance; robustness, and re ab ty.

c. Deve opment of operat ona  procedures for the root system, nc ud ng forma zat on of contractua  re at onsh ps
under wh ch root servers throughout the wor d are operated.

6. Co aborate on the des gn, deve opment and test ng of a process for affected part es to part c pate n the formu at on of
po c es and procedures that address the techn ca  management of the Internet. Th s process w  nc ude methods for
so c t ng, eva uat ng and respond ng to comments n the adopt on of po c es and procedures.

7. Co aborate on the deve opment of add t ona  po c es and procedures des gned to prov de nformat on to the pub c.

8. Co aborate on the des gn, deve opment, and test ng of appropr ate membersh p mechan sms that foster accountab ty
to and representat on of the g oba  and funct ona  d vers ty of the Internet and ts users, w th n the structure of pr vate- 
sector DNS management organ zat on.

9. Co aborate on the des gn, deve opment and test ng of a p an for creat ng a process that w  cons der the poss b e
expans on of the number of gTLDs. The des gned process shou d cons der and take nto account the fo ow ng:

a. The potent a  mpact of new gTLDs on the Internet root server system and Internet stab ty.

b. The creat on and mp ementat on of m n mum cr ter a for new and ex st ng gTLD reg str es.

c. Potent a  consumer benef ts/costs assoc ated w th estab sh ng a compet t ve env ronment for gTLD reg str es.

d. Recommendat ons regard ng trademark/doma n name po c es set forth n the Statement of Po cy;
recommendat ons made by the Wor d Inte ectua  Property Organ zat on (WIPO) concern ng: ( ) the deve opment of
a un form approach to reso v ng trademark/doma n name d sputes nvo v ng cyberp racy; ( ) a process for protect ng
famous trademarks n the gener c top eve  doma ns; ( ) the effects of add ng new gTLDs and re ated d spute
reso ut on procedures on trademark and nte ectua  property ho ders; and recommendat ons made by other
ndependent organ zat ons concern ng trademark/doma n name ssues.

10. Co aborate on other act v t es as appropr ate to fu f  the purpose of th s Agreement, as agreed by the Part es.

D. Proh b t ons.

1. ICANN sha  not act as a doma n name Reg stry or Reg strar or IP Address Reg stry n compet t on w th ent t es affected by
the p an deve oped under th s Agreement. Noth ng, however, n th s Agreement s ntended to prevent ICANN or the USG from
tak ng reasonab e steps that are necessary to protect the operat ona  stab ty of the Internet n the event of the f nanc a  fa ure
of a Reg stry or Reg strar or other emergency.

2. Ne ther Party, e ther n the DNS Project or n any act re ated to the DNS Project, sha  act unjust f ab y or arb trar y to njure
part cu ar persons or ent t es or part cu ar categor es of persons or ent t es.

3. Both Part es sha  act n a non-arb trary and reasonab e manner w th respect to des gn, deve opment, and test ng of the DNS
Project and any other act v ty re ated to the DNS Project.

VI. EQUITABLE APPORTIONMENT OF COSTS

The costs of th s act v ty are equ tab y apport oned, and each party sha  bear the costs of ts own act v t es under th s 
Agreement. Th s Agreement contemp ates no transfer of funds between the Part es. Each Party s est mated costs for the f rst 
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s x months of th s Agreement are attached hereto. The Part es sha  rev ew these est mated costs n ght of actua  expend tures 
at the comp et on of the f rst s x month per od and w  ensure costs w  be equ tab y apport oned.

VII. PERIOD OF AGREEMENT AND MODIFICATION/TERMINATION

Th s Agreement w  become effect ve when s gned by a  part es. The Agreement w  term nate on September 30, 2000, but 
may be amended at any t me by mutua  agreement of the part es. E ther party may term nate th s Agreement by prov d ng one 
hundred twenty (120) days wr tten not ce to the other party. In the event th s Agreement s term nated, each party sha  be 
so e y respons b e for the payment of any expenses t has ncurred. Th s Agreement s subject to the ava ab ty of funds.

 
Joe Sims
Counsel to CANN
Jones  Day  Reavis & Pogue
1450 G Street N W        
Washington  D C  20005 2088

J  Beckwith Burr
Associate Administrator  NT A
U S  Department of Commerce
Washington  D C   20230

PARTIES ESTIMATED SIX MONTH COSTS

A. ICANN

Costs to be borne by ICANN over the f rst s x months of th s Agreement nc ude: deve opment of Accred tat on Gu de nes for 
Reg str es; rev ew of Techn ca  Spec f cat ons for Shared Reg str es; format on and operat on of Government, Root Server, 
Membersh p and Independent Rev ew Adv sor Comm ttees; adv ce on format on of and rev ew of app cat ons for recogn t on by 
Support ng Organ zat ons; promu gat on of conf cts of nterest po c es; rev ew and adopt on of At-Large membersh p and 
e ect ons processes and ndependent rev ew procedures, etc; quarter y regu ar Board meet ngs and assoc ated costs ( nc ud ng 
open forums, trave , staff support and commun cat ons nfrastructure); trave , adm n strat ve support and nfrastructure for 
add t ona  open forums to be determ ned; nterna  execut ve, techn ca  and adm n strat ve costs; ega  and other profess ona  
serv ces; and re ated other costs. The est mated s x month budget (subject to change and ref nement over t me) s $750,000 - 1 
m on.

B. DOC

Costs to be borne by DOC over the f rst s x months of th s Agreement nc ude: ma ntenance of DNS techn ca  management 
funct ons current y performed by, or subject to agreements w th, the U.S. Government, expert se and adv ce on ex st ng DNS 
management funct ons; expert se and adv ce on adm n strat ve procedures; exam nat on and rev ew of the secur ty aspects of 
the Root Server System ( nc ud ng trave  and techn ca  expert se); consu tat ons w th the nternat ona  commun ty on aspects of 
the DNS Project ( nc ud ng trave  and commun cat ons costs); genera  overs ght of act v t es conducted pursuant to the 
Agreement; staff support equa  to ha f-t me ded cat on of 4-5 fu  t me emp oyees, trave , adm n strat ve support, 
commun cat ons and re ated other costs. The est mate s x month budget (subject to change and ref nement over t me) s 
$250,000 - $350,000.

Comments concerning the layout  construction and functionality of this site 

should be sent to webmaster@icann org

Page Updated 31 December 99

(c) 1999  The Internet Corporation for Assigned Names and Numbers All rights reserved.
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ABOUT THE PROGRAM

Overview

The New gTLD Program is an initiative coordinated by the Internet Corporation for Assigned Names and Numbers 

(ICANN), that is enabling the largest expansion of the domain name system. Via the introduction of new top-level 

domains (TLDs), the program aims to enhance innovation, competition and consumer choice. Many new safeguards 

to help support a secure, stable and resilient Internet are also being introduced as a result of the program.

TLDs are the letters found at the end of an Internet address, such as .com, .net, or .org. Any TLD that does not 

represent a country or a territory is known as a generic TLD, or gTLD. The New gTLD Program has enabled 

hundreds of new top-level domains in ASCII characters and in different scripts (Internationalized Domain Names 

(/en/about/idns)) to enter into the Internet's root zone since the first delegations occurred in October 2013.

The application window for the first application round closed in April 2012. Comprehensive reviews of the program 

are currently underway to assess its performance in meeting intended objectives. These reviews will inform ongoing 

discussions with the ICANN community to determine when a second round will take place.

Resources

• Fast Facts (/en/announcements-and-media/infographics)

• Statistics (/en/program-status/statistics)

• Current Application Status (https://gtldresult.icann.org/application-result/applicationstatus)

• Program Reviews (/en/reviews)

Program History

In 2005, ICANN's Generic Names Supporting Organization (GNSO) began a policy development process to consider 

the introduction of new gTLDs, based on the results of trial rounds conducted in 2000 and 2003. The GNSO is the 

main policy-making body for gTLDs and encourages global participation in the technical management of the Internet.

The two-year policy development process included detailed and lengthy consultations with the many constituencies of 

ICANN's global Internet community, including governments, civil society, business and intellectual property 

stakeholders, and technologists.

In 2008, the ICANN Board adopted 19 specific GNSO policy recommendations for implementing new gTLDs, with 

certain allocation criteria and contractual conditions. One such recommendation provided that ICANN should 

introduce New gTLDs in rounds until the scale of demand is clear. After approval of the policy, ICANN undertook an 

open, inclusive, and transparent implementation process to address stakeholder concerns, such as the protection of 

intellectual property and community interests, consumer protection, and DNS stability. This work included public 

consultations, review, and input to multiple draft versions of the Applicant Guidebook.

About the Program | ICANN New gTLDs
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In June 2011, ICANN's Board of Directors approved the Applicant Guidebook (/en/applicants/agb) and authorized the 

launch of the New gTLD Program. The application window opened on 12 January 2012. ICANN received 1,930 

applications for new gTLDs. On 17 December 2012, ICANN held a prioritization draw to determine the order in which 

applications would be processed during Initial Evaluation and subsequent phases of the program. These applications 

were processed by ICANN staff and evaluated by expert, independent third-party evaluators according to priority 

numbers.

On 22 March 2013, ICANN released the first set of Initial Evaluation results to applicants and the public. In October 

2013, the first new gTLDs were delegated.
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PROGRAM STATISTICS

Current Statistics (Updated monthly)

Application Statistics: Overview (as of 31 December
2018)

Total Applications Submitted 1930

Completed New gTLD Program
(gTLD Delegated** - introduced into Internet)

1232

Application Withdrawn 624

Applications that Will Not Proceed/Not
Approved

46

Currently Proceeding through New gTLD
Program*

32

Contention Resolution

Total Contention Sets 234

Resolved Contention Sets 227

Contention Sets Resolved via ICANN Auction 16

Unresolved Contention Sets 7

Applications Pending Contention Resolution 23

Contracting

Executed Registry Agreements (completed
1246

About Applicants Program Status Reviews

News & Media
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contracting)

Registry Agreements with Specification 13 491

Registry Agreements with Code of Conduct
Exemption

79

In Contracting 6

Pre-Delegation Testing (PDT)

Passed PDT 1244

**Breakdown: Delegation Statistics

Delegated gTLDs (Introduced into Internet) 1232

Select Subcategories of Delegated gTLDs

(NOTE: gTLDs may fall into more than one subcategory)

Community 52

Geographic 53

Internationalized Domain Names (IDNs) 95

gTLD Startup Statistics (as of 30 December 2018)

Sunrise

Completed 585

In Progress 0

Not Started 2

Claims

Completed 687

In Progress 233

Not Started 6

Please note: Registry Agreement and Delegated gTLD totals are not adjusted for TLDs that
subsequently terminated their Registry Agreements and/or were removed from the root zone. In
addition, Specification 13 and Code of Conduct Exemption totals are not adjusted if subsequently
removed.

Get a status update on an individual application »
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New gTLD Application Submission Statistics

The statistics in this section were calculated based on applications received by the 29 March 2012
deadline.

Application Breakdown by: Region | Type | String Similarity

Application Breakdown by Region
Statistics as of 13 June 2012

Application Breakdown by Type
Statistics as of 13 June 2012

Application Totals

Community: 84
Geographic: 66
Internationalized Domain Names: 116

Total Scripts Represented: 12
Other: 1846
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Centralized Zone Data Service (CZDS)

Comments & Feedback

Current Application Status

Delegated Strings

Contention Set Status

Evaluation Panels

gTLD Correspondence

Objection & Dispute Resolution

Post-Delegation Dispute Resolution Procedures (PDDRP)

Application Breakdown by String Similarity
Statistics as of 26 February 2013

Approximate Number of Unique Applied-for Strings: 1,400

Contention Sets
Exact Match: 230
(two or more applications for a string with same characters)
Confusingly Similar: 2

.hotels & .hoteis

.unicorn & .unicom
Applications in a Contention Set: 751
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Program Statistics

Timelines

TLD Startup Information - Sunrise and Claims Periods

Trademark Clearinghouse (TMCH)

Uniform Rapid Suspension System

RELATED LINKS

About the Program

New gTLD Application Quick Facts

Overview of New gTLD Applications
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I. Personal and Professional Background

1. My full name is John L. Kane. I am a citizen of the United States of America and

I presently reside in Wilmington, Delaware. I am the Vice President of Corporate Services for

Afilias plc (“Afilias”), a global leader in advanced registry services.

2. In 1988, I graduated from Florida International University with a Bachelor of

Science in Management. After graduation, I worked in the hospitality industry for several years

before joining Pfizer.

3. I joined the Corporation Service Company (“CSC”) in 1997 and was promoted to

Vice President in 1999. CSC provides a large variety of corporate services to law firms and

Fortune 500 companies, including corporate identity management and brand protection solutions.

I oversaw the entrepreneurial division and, with the pending breakup of Network Solutions, Inc.’s

(“NSI”) registry/registrar monopoly business, I proposed that we enter the newly emerging

registrar business. I built the business from its first customer to become a significant corporate

registrar. CSC is an ICANN-accredited domain name registrar.

4. Since my involvement in CSC, I have remained in the domain name industry. I

joined eNom, Inc. (“eNom”) in November 2004 as its Vice President of Business Development.

eNom is the second-largest ICANN-accredited domain name registrar in the world, managing over

10 million domain names through the largest distribution network in the domain name industry. I

became eNom’s President when it was acquired by Demand Media, Inc. (“Demand Media”) in

2006, at which point I also began serving as Demand Media’s Executive Vice President.

5. In 2008, I left both Demand Media and eNom to join Afilias as its Vice President

of Corporate Services. Afilias provides registry services for several new generic top-level domains

(“gTLDs”), including .INFO, .RED, .MOBI, .AERO, and .ASIA—and country-code top-level

domains (“ccTLDs”). In my capacity as Afilias’ Vice President, I am deeply involved in its
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registry services business. For instance, I recently headed up our efforts to migrate the .AU TLD

to Afilias from Neustar, and have participated in over fifty applications for new gTLDs pursuant

to the Internet Corporation for Assigned Names and Numbers’ (“ICANN”) New gTLD Program.1

II. The New gTLD Program

6. ICANN intended its New gTLD Program to create competition for VeriSign, Inc.

(“VeriSign”), which dominates the registry level of the DNS through its control of .COM and

.NET.2 When ICANN started the New gTLD Program in 2012, it had already introduced a few

new gTLDs into the DNS through two trial application rounds in 2000 and 2003. The New gTLD

Program was conceived with the intention of being materially different from the earlier two trial

rounds or “proof of concept” rounds: ICANN was now accepting applications from all interested

parties for the right to operate new gTLDs without any predetermined cap on the number of gTLDs

it would add to the DNS.

7. The New gTLD Program is administered by ICANN pursuant to principles, rules,

and procedures set forth in the gTLD Applicant Guidebook (the “Guidebook”). The Guidebook

is the product of years of development within ICANN, reflecting the consensus of ICANN’s

various constituencies, including the Government Advisory Committee (“GAC”) and the Generic

Names Supporting Organization (“GNSO”). The Guidebook formally adopted the GNSO’s 19

recommendations set forth in its 2007 report concerning the introduction of new gTLDs, as well

1 I have been involved in, and am listed as the primary contact for, the following new gTLD applications: 手机, 信

息, ,موق���ع 移动, .AGAKHAN, .AKDN, .APP, .ART, .AVIANCA, .BET, .BLACK, .BLOG, .BLUE, .CASINO,

.DESI, .DESIGN, .GREEN, .HAIR, .HEALTH, .HOME, .IMAMAT, .INC, .ISMAILI, .KIM, .KOSHER, .LGBT,

.LLC, .LLP, .LOTTO, .LTD, .LTDA, .MAIL, .MEET, .MEMORIAL, .MLS, .NRA, .ORGANIC, .PET, .PINK,

.POKER, .RADIO, .RED, .SARL, .SHAW, .SHIKSHA, .SRL, .TEAM, .TICKETS, .VOTE, .VOTO, .WEB, and

.WINE. Of these 52 gTLDs, thirty have been delegated to the applicant.

2 VeriSign is the registry operator for both the .COM and .NET gTLDs, which collectively control more than 75%
of all gTLD domain name registrations. VeriSign’s market position has not been diminished over the last 18
years.
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as the recommendations of governments, individuals, businesses, and other constituencies. In

short, the Guidebook reflects the consensus of the Internet community concerning not only how

new gTLDs should be allocated but also the principles, rules, and procedures underlying their

allocation.

8. Broadly speaking, the Guidebook’s process for new gTLD applications is as

follows. First, the applicant is required to complete and submit an application based on more than

50 detailed questions, which requires the applicant to describe its business case for the proposed

new gTLD, demonstrate that it has sufficient finances to operate the registry and achieve its

business goals, as well as provide detailed technical information about how it intends to operate

the registry. The application also requires the complete disclosure of all persons and entities

associated with the application to allow ICANN to conduct due diligence of all parties associated

with the operation of the registry.3 Non-confidential sections, which comprise the majority of the

application, are published on the ICANN website so that the broader Internet community has

transparency into who is applying for which new gTLDs and why.4

9. As I understand the purpose of these required disclosures, they are to enable

ICANN, its application evaluators, the GAC, and the broader Internet community to have a

meaningful opportunity to assess the merits of an application. In connection with this broad

community review, certain constituencies, including the GAC and specific interested parties, are

given standing to lodge formal complaints with ICANN concerning the merits of any particular

application.5

3 ICANN, gTLD Applicant Guidebook (4 June 2012), [Ex. JLK-1], Sec. 1.2.1 (pp. 1-21 to 1-25).

4 Id., Sec. 1.1.2.2 (p. 1-5).

5 See, generally, id., Secs. 1.1.2.3-1.1.2.4 (pp. 1-5 to 1-8); id., Module 3 (pp. 3-2 to 3-25).
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10. In the Guidebook and its associated guidelines, ICANN requires applicants to

promptly submit a change request in the event that any information (including omission of material

information) in the application was, or became, untrue, incomplete, or otherwise misleading.6 This

obligation endures throughout the Guidebook’s process, which only concludes once an applicant

executes a registry agreement with ICANN.7 Moreover, change requests are not automatically

approved; indeed, ICANN is required to evaluate whether any such changes would be approved

pursuant to enumerated criteria.8 In sum, to me the Guidebook and its associated guidelines make

it clear that ICANN, its various constituencies, and the broader Internet community would each

have a meaningful opportunity to review, consider, and, if necessary, object to a final complete

and truthful application.

11. Second, if an application is approved at the conclusion of the evaluation and

objections period, the applicant is awarded the applied-for gTLD registry unless another applicant

is also approved for the same or similar gTLD. In that event, ICANN groups all approved

applicants for the same or similar strings into a “contention set.” If a gTLD becomes the subject

of a contention set, the various members of the contention set have the option to resolve the

“contention” among themselves and determine which entity will be awarded the rights to the gTLD

(the “Voluntary Resolution Period”).

6 Id., Sec. 1.2.7 (p. 1-30) (“If at any time during the evaluation process information previously submitted by an
applicant becomes untrue or inaccurate, the applicant must promptly notify ICANN via submission of the
appropriate forms.”); id., Module 6 (p. 6-2) (“Applicant warrants that the statements and representations contained
in the application . . . are true and accurate and complete in all material respects. . . . Applicant agrees to notify
ICANN in writing of any change in circumstances that would render any information provided in the application
false or misleading.”).

7 Id., Sec. 1.2.7 (p. 1-30).

8 ICANN, New gTLD Application Change Request Process and Criteria, available at
https://newgtlds.icann.org/en/applicants/global-support/change-requests (last accessed on 5 Sep. 2018), [Ex.
JLK-2], p. 3.
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12. While certain contention sets are resolved through the formation of joint ventures

or other collaborative efforts regarding the operation of the relevant gTLD registry, the more

common path is to resolve contention sets through private auction. The rules of these private

auctions have varied to some degree, but in all cases the threshold requirement is that all contention

set members must participate in the private auction. Under the private auction model, the proceeds

from the winning bidder are divided among the losing bidders. As such, all contention set

participants stand to benefit and are therefore incentivized to participate in the private auction.

13. Third, where the contention set cannot be resolved during the Voluntary Resolution

Period, ICANN will administer an auction of last resort to determine the winning applicant. Only

the successful applicants for the relevant gTLD are permitted to participate in the ICANN auction,

which is subject to various deadlines and rules, as well as disclosures regarding sources of funds

and the identity of any party that an applicant might designate to bid on its behalf. Unlike the

private auction process, instead of the proceeds of the ICANN auction being divided among the

losing applicants, the proceeds are paid to ICANN. For this reason, applicants normally should

prefer a private auction because, if they do not win the private auction, they are still able to recover

at least some (if not all) of the costs of the application process, and indeed make a significant

amount of money.9 Attached as Annex A is a table indicating how various new gTLD contention

sets have been resolved.

14. Fourth, following resolution of the contention set, unless the winner is disqualified

or some reason arises that would cause ICANN to determine that it should not enter in to a registry

agreement with the applicant, the prevailing applicant is obligated under the Guidebook to

9 The costs associated with applying for a gTLD are steep. The application fee is itself USD 185,000, on top of
which applicants must invest significant time in providing technical and financial data.
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2. It did not appear that many of the contention set applicants were
willing to pay anything close to that amount at auction for
.WEB. At that level, a losing applicant in a private auction
would stand to earn more than USD 10 million on their USD
185,000 investment. Most applicants were willing to take that
profit. This was, in part, driven by the marketing costs for
.WEB, which were projected to be considerable. Given Afilias’
good relationships with leading registrars, we held a
considerable advantage over the other members of the
contention set, who would need to spend more than we would
on marketing.

3. It appeared that our primary competition for .WEB would be
from three other applicants: Web.com Group, Inc.; Ruby Glen,
LLC; and DotWeb Inc.

4. Because Afilias valued .WEB based on its long-term
competitive prospects, our valuation was materially different
from most of the other .WEB applicants.

For these reasons, we were confident that no other member of the .WEB contention set would

outbid Afilias at auction.

17. The .WEB contention set had not set a schedule for a private auction because

ICANN was still in the process of resolving how to deal with an application for the .WEBS gTLD.

As of the fall of 2015, the contention set had been on hold for approximately two years. Ultimately,

in October 2015, ICANN determined how .WEBS should be treated in connection with the .WEB

contention set. Thereupon, the contention set members began discussing in earnest the schedule

for the private auction.

18. Over the course of the next several months, I took the lead in trying to organize a

voluntary resolution of the contention set by way of a private auction. During this time, in

coordination with the private auction house, I had regular communications with representatives of

all members of the contention set, largely by phone or text message.
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19. During the period between October 2015 and April 2016, I had numerous

communications with Rasco of NDC. On numerous occasions during this period, he told me that

he fully supported resolution by private auction.

20. ICANN set a date for the ICANN-administered auction on 27 April 2016. As

expected, the contention set members quickly moved to discuss scheduling a private auction. I

took the lead again. Over the course of the next few days, I or the private auction house spoke

with members of the contention set to confirm that they were “in” for a private auction. This

included NDC, with whom the private auction house had communicated.

21. On 11 May 2016, I therefore sent an email to all of the contention set members

stating “Good news! I have spoken directly with most members of the contention set and/or saw

confirmation in email that everyone is willing to participate in a .WEB only auction. If for any

reason anyone’s position has changed please let the group or the auction house know ASAP.”11

No one replied to my email contradicting my understanding of the state of play. I therefore

instructed the private auction house to move forward.

22. On 17 May 2016, the private auction house sent the auction agreement to each

member of the contention set and identified a number of deadlines. According to the schedule, the

signed agreements needed to be returned to the private auction house by 1 June 2016 and deposits

paid by 10 June 2016. The auction would be held from 15-16 June 2016. Afilias submitted its

signed agreement on 19 May 2016.

23. On 31 May 2016, I communicated with the private auction house to confirm receipt

of Afilias’ application, as well as the applications of the other members of the contention set.12

11 Email Communications between .WEB Applicants (various dates), [Ex. JLK-4], p. 1 (email from J. Kane dated
11 May 2016).

12 See Email from J. Kane to H. Lubsen (7 July 2016), [Ex. JLK-5].
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My contact at the private auction house told me that they had received signed applications for

everyone except for NDC.13 My contact further stated that they had tried to contact NDC about

the outstanding agreement without success.14

24. On 1 June 2016, I sent a text to Rasco about the outstanding agreement. Rasco

replied that NDC’s Board had instructed him to not participate in the June private auction, but to

proceed to the July ICANN auction.

25. NDC’s position made no sense to me. First, while Rasco had implied that the

decision not to proceed with the private auction was not his, this did not make sense: to my

knowledge, NDC’s board consisted of Rasco, Juan Diego Calle, and Nicolai Bezsonoff. Second,

withdrawing from the private auction would cost NDC a considerable amount of money. If my

projections were correct, NDC stood to walk away with more than USD 10 million as a losing

bidder. And, third, given my discussions with NDC during the Voluntary Notification Period, it

seemed clear to me that they were in it for the payout, which necessitated participating in a private

auction. I therefore followed up with Rasco, specifically asking how “his board” could have

rejected the private auction when he was one of the three board members. Rasco reiterated that it

was a board decision and refused to elaborate further, skirting the issue.

26. At the time, I assumed that NDC was merely holding out for a larger guaranteed

payment, as other contention set members had done in the past. I therefore prepared a proposal

that would guarantee NDC a larger payday should it lose the private auction. NDC rejected this

plan, stating again that it was committed to proceeding to the ICANN auction.

13 See id.

14 See id.
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27. In early July 2016, one of contention set members, Ruby Glen, LLC (“Ruby Glen”)

asked ICANN to postpone the auction until ICANN could fully investigate allegations concerning

a change in ownership of NDC.15 Ruby Glen asked Afilias to join in that effort, but we declined,

mainly because we were confident that we would win either a private auction or ICANN auction

for .WEB and so we did not see delaying the auction as being in our interest.

28. On 13 July 2016, Christine Willett, the Vice President of ICANN’s gTLD

Operations, wrote to the members of the contention set, informing us that ICANN had completed

its investigation of NDC and had not found any reason to suspend the auction.16 At the time, we

had no reason to think that ICANN had not looked in to the matter thoroughly.

Rumors had been circulating in the market that VeriSign and NDC had entered in

to some sort of arrangement.

29. The .WEB ICANN auction therefore proceeded as scheduled with all but one other

bidder exiting the market after the USD 71.9 million round. We did not know who the other bidder

was. We kept bidding in the follow-on rounds, but we were capped out at USD 135 million. The

15 See Ruby Glen, LLC v. ICANN, Case No. 2:16-cv-05505 (C.D. Ca.), Exhibit D to Declaration of Christine Willett
in Support of ICANN’s Opposition to Plaintiff’s Ex Parte Application for Temporary Restraining Order (25 July
2016), [Ex. JLK-6], p. 5 (email from Jon Nevett dated 3 July 3, 2016).

16 Letter from ICANN to .Web Auction Members (13 July 2016), [Ex. JLK-7], p. 1.

Confidential Information Redacted

Confidential Information Redacted
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exit bid for the last round of the auction was USD 142 million. We submitted a bid at USD 135

million and were shortly informed that our bid was not successful.

30. During the final rounds of the auction, something did not appear right to us. No

gTLD had ever been auctioned for more than USD 50 million. Even gigantic corporations like

Google had declined to bid USD 50 million to secure gTLDs they had applied for. Considering

our opposition, our USD 135 million cap had seemed more than sufficient to win the day. At the

close of the auction, we were dumbfounded. We could not believe that any member of the

contention set had outbid us.

31. As it turned out, the rumors that had been circulating were right. Hours after the

auction concluded, VeriSign filed its 10-Q for the second quarter of 2016 with the SEC, stating

that it had committed to pay approximately USD 130 million for the future assignment of

contractual rights. Immediately, numerous media sources were reporting that VeriSign had likely

acquired .WEB. Days later, on 1 August 2016, VeriSign issued a press release confirming that it

“provided the funds for [NDC’s] bid for the .web TLD” in exchange for NDC’s commitment to

“seek to assign the [.WEB] Registry Agreement to VeriSign upon consent from ICANN.”17

32. On 8 August 2016, we sent a letter to Mr. Atallah, informing ICANN that

VeriSign’s acquisition of the rights in the NDC application for .WEB constituted a violation of the

Guidebook and asking that ICANN undertake an investigation of the matter and take appropriate

action against NDC.18 As we explained in our letter, VeriSign’s acquisition of NDC’s rights

constitutes a violation of Paragraph 10 of the Terms and Conditions set forth in the Guidebook,

17 The press release reads in part: “The Company entered into an agreement with Nu Dot Co LLC wherein the
Company provided funds for Nu Dot Co’s bid for the .web TLD. We are pleased that the Nu Dot Co bid was
successful.” Verisign, Verisign Statement Regarding .Web Auction Results (1 Aug. 2016), [Ex. JLK-8].

18 Letter from S. Hemphill (Afilias) to A. Atallah (ICANN) (8 Aug. 2016), [Ex. JLK-9].
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which prohibits applicants from reselling, assigning, or transferring their rights in connection with

an application.19 We requested that ICANN suspend any further action in the matter, including

entering into a registry agreement for .WEB with NDC. We simultaneously filed a complaint with

the ICANN Ombudsman regarding the same.

33. On 9 September 2016, we sent a follow-up letter to Mr. Atallah, explaining that

NDC had violated the Guidebook and that it was ICANN’s duty to deny NDC’s application,

disqualify NDC’s bid, and proceed with the contracting of a registry agreement with the second-

highest bidder, Afilias.20

34. On 16 September 2016, Ms. Willett wrote to us requesting further comment on the

matter.21 We sent a response letter on 7 October 2016 answering the questions posed by ICANN

and reaffirming our position that the actions taken by NDC and VeriSign should result in

disqualification of NDC as a member of the contention set for .WEB and should invalidate NDC’s

bid.22 We again urged ICANN to disqualify NDC’s bid and prevent VeriSign from obtaining

control over .WEB.23

35. Over a year passed without any additional communication from ICANN regarding

the matter. On 23 February 2018, we wrote to the ICANN Board requesting an update on its

investigation and requesting several documents under ICANN’s Documentary Information

Disclosure Policy (“DIDP”).24 ICANN responded to our request and deemed our request for an

19 Id., p. 1.

20 Letter from S. Hemphill (Afilias) to A. Atallah (ICANN) (9 Sep. 2016), [Ex. JLK-10].

21 Letter from C. Willett (ICANN) to J. Kane (Afilias) (16 Sep. 2016), [Ex. JLK-11].

22 Letter from J. Kane (Afilias) to C. Willett (ICANN) (7 Oct. 2016), [Ex. JLK-12].

23 Id., p. 1.

24 Letter from A. Ali (Counsel for Afilias) to C. Chalaby (Chairman, ICANN Board) regarding DIDP Request
20180223-1 (23 Feb. 2018), [Ex. JLK-13].
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update on the investigation to be “beyond the scope” of our DIDP request and therefore did not

address our request.25 ICANN further denied disclosure of certain categories of documents.

36. We wrote to the ICANN Board again on 16 April 2018 to request an update on the

investigation.26 We also submitted a limited reconsideration request on 23 April 2018 requesting

that ICANN reconsider its denied disclosure of certain documents in response to our DIDP

request.27 ICANN responded and categorically rejected our requests.28

37. ICANN took the .WEB contention set off hold on 6 June 2018. We submitted

questions to ICANN regarding the .WEB registry agreement on 14 June 2018,29 but ICANN

refused to even consider our questions.30

38. While I do not know all the terms of NDC’s agreement with VeriSign, that

agreement appears inconsistent with the rules set forth in the Guidebook. Unlike traditional

financing arrangements, NDC does not appear to be liable for any of the monies used to pay

ICANN for .WEB. NDC may have mechanically submitted the electronic bids on 27-28 July, but

it did so on VeriSign’s behalf, pursuant to VeriSign’s instruction and using VeriSign’s money.

NDC, to our knowledge, never informed anyone that it would be bidding on VeriSign’s behalf, or

that it had entered in to some sort of an arrangement with VeriSign to sell, assign, or transfer its

application. NDC’s agreement with VeriSign is also unlike more common changes to gTLD

25 Communication to A. Ali (Counsel for Afilias) regarding Response to DIDP Request 20180223-1 (24 Mar. 2018),
[Ex. JLK-14], p. 1.

26 Letter from A. Ali (Counsel for Afilias) to ICANN Board of Directors (16 Apr. 2018), [Ex. JLK-15].

27 Afilias Domains No. 3 Limited Reconsideration Request (23 Apr. 2018), [Ex. JLK-16]; see Letter from A. Ali
(Counsel for Afilias) to ICANN Board of Directors regarding ICANN’s Response to DIDP Request No.
20180223-1 (23 Apr. 2018), [Ex. JLK-17].

28 Letter from J. LeVee (Jones Day) to A. Ali (Counsel for Afilias) (28 Apr. 2018), [Ex. JLK-18].

29 Email from A. de Gramont (Counsel for Afilias) to J. LeVee (Jones Day) (14 June 2018), [Ex. JLK-19].

30 Email and attachments from J. LeVee (Jones Day) to A. de Gramont (Counsel for Afilias) (16 June 2018), [Ex.
JLK-20].
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applications. While applicants have substituted parent or other affiliated entities as the applicant,

NDC agreed to step aside so that the dominant registry could acquire its next best potential

competitor. In other cases, applicants have substituted back-end registry service providers, a

change that required re-evaluation and a 30-day notice period. NDC, however, agreed to step aside

so that VeriSign could operate .WEB itself, both on the front-end and the back-end. I do not see

how such a drastic change to NDC’s application could be consistent with ICANN’s rules, policies,

and procedures. To me, rules of fair play and transparency, as well as the specific requirements of

the Guidebook, require that NDC have disclosed that it was selling or assigning its application to

VeriSign, or that NDC would be bidding on behalf of VeriSign. If what VeriSign and NDC did is

permissible, then I see no point to the detailed process and rules that the ICANN community

painstakingly created through years of effort, or the requirements and disclosures of the ICANN

auction rules. However, ICANN has done nothing to address NDC’s subterfuge, or VeriSign’s

end-run around the New gTLD Program.
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PART I—FINANCIAL INFORMATION

ITEM 1.     FINANCIAL STATEMENTS
As required under Item 1—Financial Statements included in this section are as follows:

Financial Statement Description Page
Condensed Consolidated Balance Sheets as of June 30, 2016 and December 31, 2015 4
Condensed Consolidated Statements of Comprehensive Income for the Three and Six Months Ended June 30, 2016 and 2015 5
Condensed Consolidated Statements of Cash Flows for the Six Months Ended June 30, 2016 and 2015 6
Notes to Condensed Consolidated Financial Statements 7
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VERISIGN, INC.
CONDENSED CONSOLIDATED BALANCE SHEETS

(In thousands, except par value)
(Unaudited)

June 30, 
2016

December 31, 
2015

ASSETS
Current assets:

Cash and cash equivalents $ 170,966 $ 228,659
Marketable securities 1,736,030 1,686,771
Accounts receivable, net 15,086 12,638
Other current assets 22,573 39,856

Total current assets 1,944,655 1,967,924
Property and equipment, net 277,942 295,570
Goodwill 52,527 52,527
Deferred tax assets 13,205 17,361
Other long-term assets 25,844 24,355

Total long-term assets 369,518 389,813
Total assets $ 2,314,173 $ 2,357,737

LIABILITIES AND STOCKHOLDERS’ DEFICIT

Current liabilities:
Accounts payable and accrued liabilities $ 144,361 $ 188,171
Deferred revenues 699,456 680,483
Subordinated convertible debentures, including contingent interest derivative 632,308 634,326

Total current liabilities 1,476,125 1,502,980
Long-term deferred revenues 288,232 280,859
Senior notes 1,236,272 1,235,354
Deferred tax liabilities 326,112 294,194
Other long-term tax liabilities 114,762 114,797

Total long-term liabilities 1,965,378 1,925,204
Total liabilities 3,441,503 3,428,184

Commitments and contingencies
Stockholders’ deficit:

Preferred stock—par value $.001 per share; Authorized shares: 5,000; Issued and outstanding shares: none — —
Common stock—par value $.001 per share; Authorized shares: 1,000,000; Issued shares:323,941 at June 30,
2016 and 322,990 at December 31, 2015; Outstanding shares:107,180 at June 30, 2016 and 110,072 at
December 31, 2015 324 323
Additional paid-in capital 17,279,468 17,558,822
Accumulated deficit (18,404,933) (18,625,599)
Accumulated other comprehensive loss (2,189) (3,993)

Total stockholders’ deficit (1,127,330) (1,070,447)
Total liabilities and stockholders’ deficit $ 2,314,173   $ 2,357,737

See accompanying Notes to Condensed Consolidated Financial Statements.
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VERISIGN, INC.
CONDENSED CONSOLIDATED STATEMENTS OF COMPREHENSIVE INCOME

(In thousands, except per share data)
(Unaudited)

Three Months Ended June 30, Six Months Ended June 30,

2016 2015 2016 2015

Revenues $ 286,466 $ 262,539 $ 568,342 $ 520,961
Costs and expenses:

Cost of revenues 48,753 48,221 99,335 96,574
Sales and marketing 19,757 24,329 39,784 46,711
Research and development 14,288 16,347 31,031 33,499
General and administrative 27,401 24,677 55,158 50,975

Total costs and expenses 110,199 113,574 225,308 227,759
Operating income 176,267 148,965 343,034 293,202
Interest expense (28,859) (28,503) (57,663) (50,520)
Non-operating income (loss), net 1,709 3,201 4,830 (2,354)
Income before income taxes 149,117 123,663 290,201 240,328
Income tax expense (35,907) (30,652) (69,535) (59,079)
Net income 113,210 93,011 220,666 181,249

Realized foreign currency translation adjustments, included in net income 85 (291) 85 (291)
Unrealized gain on investments 851 147 1,786 234
Realized gain on investments, included in net income (1) (69) (67) (73)

Other comprehensive income (loss) 935 (213) 1,804 (130)
Comprehensive income $ 114,145 $ 92,798 $ 222,470 $ 181,119

Earnings per share:
Basic $ 1.05 $ 0.80 $ 2.03 $ 1.56
Diluted $ 0.87 $ 0.70 $ 1.68 $ 1.36

Shares used to compute earnings per share

Basic 108,067 115,656 108,829 116,394
Diluted 130,588 133,251 131,084 133,546

See accompanying Notes to Condensed Consolidated Financial Statements.
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VERISIGN, INC.
CONDENSED CONSOLIDATED STATEMENTS OF CASH FLOWS

(In thousands)
(Unaudited)

 

  Six Months Ended June 30,

  2016   2015

Cash flows from operating activities:      
Net income $ 220,666   $ 181,249
Adjustments to reconcile net income to net cash provided by operating activities:    

Depreciation of property and equipment 29,417   31,620
Stock-based compensation 22,891   22,129
Excess tax benefit associated with stock-based compensation (12,708)   (11,366)
Unrealized (gain) loss on contingent interest derivative on Subordinated Convertible Debentures (971)   4,311
Payment of contingent interest (6,544)   (5,225)
Amortization of debt discount and issuance costs 6,590   5,941
Other, net (1,414)   (1,099)
Changes in operating assets and liabilities    

Accounts receivable (2,798)   (1,018)
Prepaid expenses and other assets 15,430   7,369
Accounts payable and accrued liabilities (28,653)   (4,778)
Deferred revenues 26,346   41,247
Net deferred income taxes and other long-term tax liabilities 36,039   37,245

Net cash provided by operating activities 304,291   307,625
Cash flows from investing activities:    

Proceeds from maturities and sales of marketable securities 2,056,607   1,283,367
Purchases of marketable securities (2,101,863)   (1,747,025)
Purchases of property and equipment (13,458)   (21,891)
Other investing activities 206   (3,736)

Net cash used in investing activities (58,508)   (489,285)
Cash flows from financing activities:    

Proceeds from issuance of common stock from option exercises and employee stock purchase plans 8,084   9,014
Repurchases of common stock (324,235)   (335,885)
Proceeds from borrowings, net of issuance costs —   492,237
Excess tax benefit associated with stock-based compensation 12,708   11,366

Net cash (used in) provided by financing activities (303,443)   176,732
Effect of exchange rate changes on cash and cash equivalents (33)   606
Net decrease in cash and cash equivalents (57,693)   (4,322)
Cash and cash equivalents at beginning of period 228,659   191,608
Cash and cash equivalents at end of period $ 170,966   $ 187,286
Supplemental cash flow disclosures:    

Cash paid for interest $ 57,636   $ 42,839
Cash paid for income taxes, net of refunds received $ 13,994   $ 14,342

See accompanying Notes to Condensed Consolidated Financial Statements.

6



Table of Contents

VERISIGN, INC.
NOTES TO CONDENSED CONSOLIDATED FINANCIAL STATEMENTS

(Unaudited)
Note 1. Basis of Presentation
Interim
Financial
Statements

The accompanying unaudited Condensed Consolidated Financial Statements have been prepared by VeriSign, Inc. (“Verisign” or the “Company”) in
accordance with the instructions to Form 10-Q pursuant to the rules and regulations of the Securities and Exchange Commission (“SEC”) and, therefore, do not
include all information and notes normally provided in audited financial statements. In the opinion of management, all adjustments (consisting of normal recurring
accruals and other adjustments) considered necessary for a fair presentation have been included. The results of operations for any interim period are not necessarily
indicative of, nor comparable to, the results of operations for any other interim period or for a full fiscal year. These unaudited Condensed Consolidated Financial
Statements should be read in conjunction with the Consolidated Financial Statements and related notes contained in Verisign’s fiscal 2015 Annual Report on
Form 10-K (the “ 2015 Form 10-K”) filed with the SEC on February 19, 2016.

Recent
Accounting
Pronouncements
In May 2014, the Financial Accounting Standards Board (“FASB”) issued Accounting Standards Update (“ASU”) No. 2014-09, Revenue
from
Contracts
with

Customers
, which requires an entity to recognize the amount of revenue to which it expects to be entitled for the transfer of promised goods or services to
customers. The ASU will replace most existing revenue recognition guidance in U.S. GAAP when it becomes effective. The new standard will become effective
for the Company on January 1, 2018. The standard permits the use of either the retrospective or cumulative effect transition method. The Company is evaluating
the effect that ASU 2014-09 will have on its consolidated financial statements and related disclosures. The Company has not yet selected a transition method nor
has it determined the effect of the standard on its ongoing financial reporting.

In February 2016, the FASB issued ASU No. 2016-02, Leases
. The guidance introduces a lessee model that requires most leases to be reported on the
balance sheet. This ASU will become effective for the Company on January 1, 2019 and requires the modified retrospective transition method. The Company is
currently evaluating the impact of this ASU on its consolidated financial statements and related disclosures.

In March 2016, the FASB issued ASU No. 2016-09,  Improvements
to
Employee
Share-Based
Payment
Accounting
, which simplifies several aspects of the
accounting for share-based payment award transactions, including income tax consequences, classification of awards as either equity or liabilities, and
classification on the statement of cash flows. The ASU requires that excess tax benefits and tax deficiencies (the difference between the deduction for tax purposes
and the compensation cost recognized for financial reporting purposes) be recognized as income tax expense or benefit in the Consolidated Statement of
Comprehensive Income. This change may lead to increased volatility in the provision for income taxes. There are different transition methods for different aspects
of the standard. The new standard will be effective for the Company on January 1, 2017 with early adoption permitted. The Company is evaluating the timing of
adoption, transition methods and the effect that this ASU will have on its consolidated financial statements and related disclosures.
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Note 2. Cash, Cash Equivalents, and Marketable Securities
The following table summarizes the Company’s cash, cash equivalents, and marketable securities:

June 30, December 31,

2016 2015
(In thousands)

Cash $ 37,588 $ 99,027
Money market funds 141,209 137,593
Time deposits 3,932 4,007
Debt securities issued by the U.S. Treasury 1,733,258 1,685,882
Equity securities of public companies 2,772 890

Total $ 1,918,759 $ 1,927,399

Included in Cash and cash equivalents $ 170,966 $ 228,659
Included in Marketable securities $ 1,736,030 $ 1,686,771
Included in Other long-term assets (Restricted cash) $ 11,763 $ 11,969

The fair value of the debt securities held as of June 30, 2016 was $1.7 billion , including less than $0.6 million of gross and net unrealized gains. All of the
debt securities held as of June 30, 2016 are scheduled to mature in less than one year.
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Note 3. Fair Value of Financial Instruments
Assets
and
Liabilities
Measured
at
Fair
Value
on
a
Recurring
Basis
The following table summarizes the Company’s financial assets and liabilities measured at fair value on a recurring basis as of June 30, 2016 and

December 31, 2015 :

      Fair Value Measurement Using

  Total Fair Value   (Level 1)   (Level 2)   (Level 3)
  (In thousands)
As of June 30, 2016:              
Assets:              

Investments in money market funds $ 141,209   $ 141,209   $ —   $ —
Debt securities issued by the U.S. Treasury 1,733,258   1,733,258   —   —
Equity securities of public companies $ 2,772   $ 2,772   $ —   $ —
Foreign currency forward contracts (1) 563   —   563   —

Total $ 1,877,802   $ 1,877,239   $ 563   $ —
Liabilities:              

Contingent interest derivative on the Subordinated Convertible
Debentures $ 22,611   $ —   $ —   $ 22,611
Foreign currency forward contracts (2) 65   —   65   —

Total $ 22,676   $ —   $ 65   $ 22,611
As of December 31, 2015:              
Assets:              

Investments in money market funds $ 137,593   $ 137,593   $ —   $ —
Debt securities issued by the U.S. Treasury 1,685,882   1,685,882   —   —
Equity securities of public companies 890   890   —   —
Foreign currency forward contracts (1) 230   —   230   —

Total $ 1,824,595   $ 1,824,365   $ 230   $ —
Liabilities:              

Contingent interest derivative on the Subordinated Convertible
Debentures $ 30,126   $ —   $ —   $ 30,126
Foreign currency forward contracts (2) 164   —   164   —

Total $ 30,290   $ —   $ 164   $ 30,126
 

(1) Included in Other current assets
(2) Included in Accounts payable and accrued liabilities

The fair value of the Company’s investments in money market funds approximates their face value. Such instruments are classified as Level 1 and are
included in Cash and cash equivalents. The fair value of the debt securities consisting of U.S. Treasury bills is based on their quoted market prices and are
classified as Level 1. Debt securities purchased with original maturities in excess of three months are included in Marketable securities. The fair value of the equity
securities of public companies is based on quoted market prices and are classified as Level 1. Investments in equity securities of public companies are included in
Marketable securities. The fair value of the Company’s foreign currency forward contracts is based on foreign currency rates quoted by banks or foreign currency
dealers and other public data sources.

  The Company utilizes a valuation model to estimate the fair value of the contingent interest derivative on the subordinated convertible debentures due 2037
(“the Subordinated Convertible Debentures”). The inputs to the model include stock price, bond price, risk free interest rates, volatility, and credit spread
observations. As several significant inputs are not observable, the overall fair value measurement of the derivative is classified as Level 3. The volatility and credit
spread assumptions used in the calculation are the most significant unobservable inputs. As of June 30, 2016 , the valuation of the contingent interest derivative
assumed a volatility rate of approximately 26% and a credit spread of approximately 6% . The fair value of the contingent interest derivative would not have
significantly changed using a volatility rate of either 21% or 31% , or a credit spread of either 5% or 7% .
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The following table summarizes the change in the fair value of the Company’s contingent interest derivative on the Subordinated Convertible Debentures
during the three and six months ended June 30, 2016 and 2015:

Three Months Ended June 30, Six Months Ended June 30,

2016 2015 2016 2015
(In thousands)

Beginning balance $ 22,517 $ 28,549 $ 30,126 $ 26,755
Payment of contingent interest — — (6,544) (5,225)
Unrealized loss (gain) 94 (2,708) (971) 4,311
Ending balance $ 22,611 $ 25,841 $ 22,611   $ 25,841

On February 15, 2016, the Company paid contingent interest of $6.5 million in addition to the normal coupon interest to holders of record of the
Subordinated Convertible Debentures as of February 1, 2016. In February 2016, the upside trigger on the Subordinated Convertible Debentures was met for the six
month interest period ending in August 2016. On August 15, 2016, the Company will pay contingent interest of $6.8 million in addition to the normal coupon
interest to holders of record of the Subordinated Convertible Debentures as of August 1, 2016. The $ 6.8 million contingent interest payable in August 2016 is
included in the balance of the contingent interest derivative on the Subordinated Convertible Debentures as of June 30, 2016 .

The Company’s other financial instruments include cash, accounts receivable, restricted cash, and accounts payable. As of June 30, 2016 , the carrying value
of these financial instruments approximated their fair value. The fair value of the Company’s Subordinated Convertible Debentures was $ 3.1 billion as of June 30,
2016 . The fair values of the senior notes due 2023 (the “2023 Senior Notes”) and the senior notes due 2025 (the “2025 Senior Notes”) were $ 761.3 million and
$512.8 million , respectively, as of June 30, 2016 . The fair values of these debt instruments are based on available market information from public data sources
and are classified as Level 2.

Note 4. Other Balance Sheet Items
Other
Current
Assets

Other current assets consist of the following: 

June 30, December 31,

2016 2015
(In thousands)

Prepaid expenses $ 18,194 $ 14,823
Income tax receivables 2,104 23,098
Other 2,275 1,935

Total other current assets $ 22,573 $ 39,856

The Income tax receivables as of December 31, 2015 primarily consists of the remaining U.S. federal income tax overpayment from prior years. As of June 30,
2016, substantially all of the remaining overpayment has been used to offset current year income taxes.

Accounts
Payable
and
Accrued
Liabilities
Accounts payable and accrued liabilities consist of the following: 

June 30, December 31,

2016 2015
(In thousands)

Accounts payable $ 17,661 $ 23,298
Accrued employee compensation 40,118 51,851
Customer deposits, net 39,558 48,307
Interest Payable 27,701 27,701
Income taxes payable and other tax liabilities 4,485 16,943
Other accrued liabilities 14,838 20,071

Total accounts payable and accrued liabilities $ 144,361 $ 188,171
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Accrued employee compensation primarily consists of liabilities for employee leave, salaries, payroll taxes, employee contributions to the employee stock
purchase plan, and incentive compensation. Accrued employee incentive compensation as of December 31, 2015 , was paid during the six months ended June 30,
2016 . Income taxes payable and other tax liabilities decreased in the six months ended June 30, 2016 as a result of payments made for income taxes in certain non-
U.S. jurisdictions. Interest payable includes coupon interest on the Subordinated Convertible Debentures, the 2023 Senior Notes and the 2025 Senior Notes.

Note 5. Stockholders’ Deficit

On February 11, 2016, the Company’s Board of Directors authorized the repurchase of approximately $ 611.2 million of its common stock, in addition to the
$ 388.8 million remaining available for repurchase under the previous share repurchase program for a total repurchase authorization of up to $1.0 billion of its
common stock. The share repurchase program has no expiration date. Purchases made under the program could be effected through open market transactions,
block purchases, accelerated share repurchase agreements or other negotiated transactions. During the three and six months ended June 30, 2016 the Company
repurchased 1.7 million and 3.5 million shares of its common stock, respectively, at an average stock price of $86.46 and $84.63 , respectively. The aggregate cost
of the repurchases in the three and six months ended June 30, 2016 was $149.9 million and $299.8 million , respectively. As of June 30, 2016 , $765.9 million
remained available for further repurchases under the share repurchase program.

During the six months ended June 30, 2016 , the Company placed 0.3 million shares, at an average stock price of $80.92 , and for an aggregate cost of $24.4
million , into treasury stock for purposes related to tax withholding upon vesting of Restricted Stock Units (“RSUs”).

Since inception the Company has repurchased 216.8 million shares of its common stock for an aggregate cost of $7.8 billion , which is presented as a
reduction of Additional paid-in capital.

Note 6. Calculation of Earnings per Share
The following table presents the computation of weighted-average shares used in the calculation of basic and diluted earnings per share:

  Three Months Ended June 30,   Six Months Ended June 30,

  2016   2015   2016   2015
  (In thousands)
Weighted-average shares of common stock outstanding 108,067   115,656   108,829   116,394
Weighted-average potential shares of common stock outstanding:          

Conversion spread related to Convertible Debentures 21,872   16,973   21,472   16,392
Unvested RSUs, stock options, and ESPP 649   622   783   760

Shares used to compute diluted earnings per share 130,588   133,251   131,084   133,546

The calculation of diluted weighted average shares outstanding, excludes potentially dilutive securities, the effect of which would have been anti-dilutive, as
well as performance based RSUs granted by the Company for which the relevant performance criteria have not been achieved. The number of potential shares
excluded from the calculation was not significant in any period presented.

Note 7. Stock-based Compensation
Stock-based compensation is classified in the Condensed Consolidated Statements of Comprehensive Income in the same expense line items as cash

compensation. The following table presents the classification of stock-based compensation:

 

Three Months Ended June 30,   Six Months Ended June 30,

2016   2015   2016   2015
  (In thousands)
Cost of revenues $ 1,747   $ 1,741   $ 3,588   $ 3,480
Sales and marketing 1,457   1,818   3,090   3,117
Research and development 1,587   1,691   3,290   3,412
General and administrative 6,341   6,751   12,923   12,120

Total stock-based compensation expense $ 11,132   $ 12,001   $ 22,891   $ 22,129
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The following table presents the nature of the Company’s total stock-based compensation:

  Three Months Ended June 30,   Six Months Ended June 30,

  2016   2015   2016   2015
  (In thousands)
RSUs $ 8,625   $ 9,210   $ 17,758   $ 17,504
Performance-based RSUs 2,285   2,385   4,662   3,838
ESPP 822   1,113   1,670   2,194
Capitalization (Included in Property and equipment, net) (600)   (707)   (1,199)   (1,407)

Total stock-based compensation expense $ 11,132   $ 12,001   $ 22,891   $ 22,129

Note 8. Debt and Interest Expense

The following table presents the components of the Company’s interest expense:

 

Three Months Ended June 30,   Six Months Ended June 30,

2016   2015   2016   2015
  (In thousands)
Contractual interest on Subordinated Convertible Debentures $ 10,156   $ 10,156   $ 20,312   $ 20,312
Contractual interest on Senior Notes 15,234   15,234   30,469   24,271
Amortization of debt discount on the Subordinated Convertible Debentures 2,744   2,527   5,433   5,004
Credit facility fees and other interest expense 725   586   1,449   933

Total interest expense $ 28,859   $ 28,503   $ 57,663   $ 50,520

Note 9. Non-operating Income (Loss), Net

The following table presents the components of Non-operating income (loss), net:

  Three Months Ended June 30,   Six Months Ended June 30,

  2016   2015   2016   2015

  (In thousands)
Unrealized (loss) gain on contingent interest derivative on Subordinated Convertible
Debentures $ (94)   $ 2,708   $ 971   $ (4,311)
Interest income 1,522   373   2,564   632
Other, net 281   120   1,295   1,325

Total non-operating income (loss), net $ 1,709   $ 3,201   $ 4,830   $ (2,354)

Unrealized gains and losses on the contingent interest derivative on the Subordinated Convertible Debentures reflect the change in value of the derivative that
results primarily from changes in the Company’s stock price.

Note 10. Income Taxes
The following table presents income tax expense and the effective tax rate:

  Three Months Ended June 30,   Six Months Ended June 30,

  2016   2015   2016   2015
  (Dollars in thousands)
Income tax expense $ 35,907   $ 30,652   $ 69,535   $ 59,079
Effective tax rate 24%   25%   24%   25%

The effective tax rate for the three and six months ended June 30, 2016 and 2015 is lower than the statutory federal rate of 35% primarily due to tax benefits
from foreign income taxed at lower rates, partially offset by state income taxes.

Deferred tax liabilities as of June 30, 2016 reflect the use of a portion of U.S. foreign tax credits during the six months ended June 30, 2016 , and an increase
in the deferred tax liability related to the Subordinated Convertible Debentures.
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Note 11. Subsequent Event

Subsequent to June 30, 2016, the Company incurred a commitment to pay approximately $130.0 million for the future assignment of contractual rights,
which are subject to third-party consent. The payment is expected to occur during the third quarter of 2016.

13



Table of Contents

ITEM 2. MANAGEMENT’S DISCUSSION AND ANALYSIS OF FINANCIAL CONDITION AND RESULTS OF OPERATIONS
You
should
read
the
following
discussion
in
conjunction
with
the
interim
unaudited
Condensed
Consolidated
Financial
Statements
and
related
notes.

This
Quarterly
Report
on
Form
10-Q
contains
forward-looking
statements
within
the
meaning
of
Section
27A
of
the
Securities
Act
of
1933,
as
amended,
and
Section
21E
of
the
Securities
Exchange
Act
of
1934,
as
amended
(the
“Exchange
Act”).
These
forward-looking
statements
involve
risks
and
uncertainties,
including,
among
other
things,
statements
regarding
our
anticipated
costs
and
expenses
and
revenue
mix.
Forward-looking
statements
include,
among
others,
those
statements
including
the
words
“expects,”
“anticipates,”
“intends,”
“believes”
and
similar
language.
Our
actual
results
may
differ
significantly
from
those
projected
in
the
forward-looking
statements.
Factors
that
might
cause
or
contribute
to
such
differences
include,
but
are
not
limited
to,
those
discussed
in
the
section
titled
“Risk
Factors”
in
Part
II,
Item
1A
of
this
Quarterly
Report
on
Form
10-Q.
You
should
also
carefully
review
the
risks
described
in
other
documents
we
file
from
time
to
time
with
the
Securities
and
Exchange
Commission,
including
the
Quarterly
Reports
on
Form
10-Q
or
Current
Reports
on
Form
8-K
that
we
file
in
2016
and
our
2015
Form
10-K,
which
was
filed
on
February
19,
2016,
which
discuss
our
business
in
greater
detail.
You
are
cautioned
not
to
place
undue
reliance
on
the
forward-looking
statements,
which
speak
only
as
of
the
date
of
this
Quarterly
Report
on
Form
10-Q.
We
undertake
no
obligation
to
publicly
release
any
revisions
to
the
forward-looking
statements
or
reflect
events
or
circumstances
after
the
date
of
this
document.

Overview

We are a global provider of domain name registry services and internet security, enabling internet navigation for many of the world’s most recognized
domain names and providing protection for websites and enterprises around the world. Our Registry Services ensure the security, stability and resiliency of key
internet infrastructure and services, including the .com
 and .net
 domains, two of the internet’s root servers, and the operation of the root zone maintainer function
for the core of the internet’s DNS. Our product suite also includes Security Services, consisting of DDoS Protection Services, iDefense Services, and Managed
DNS Services. Revenues from Security Services are not significant in relation to our consolidated revenues.

As of June 30, 2016 , we had approximately 143.2 million names in the domain name base for .com
and .net
, our principal registries. The number of domain
names registered is largely driven by continued growth in online advertising, e-commerce, and the number of internet users, which is partially driven by greater
availability of internet access, as well as marketing activities carried out by us and third-party registrars. Growth in the number of domain names under our
management may be hindered by certain factors, including overall economic conditions, competition from ccTLDs, the introduction of new gTLDs, and ongoing
changes in the internet practices and behaviors of consumers and businesses. Factors such as the evolving practices and preferences of internet users, and how they
navigate the internet, as well as the motivation of domain name registrants and how they will manage their investment in domain names, can negatively impact our
business and the demand for new domain name registrations and renewals.

Business Highlights and Trends

• We recorded revenues of $286.5 million and $568.3 million during the three and six months ended June 30, 2016 . This represents an increase of 9%
, as compared to the same periods in 2015 .

• We recorded operating income of $176.3 million and $343.0 million during the three and six months ended June 30, 2016 . This represents an
increase of 18% and 17% , respectively, as compared to the same periods in 2015 .

• We added 0.8 million net new names during the second quarter, ending with 143.2 million names in the domain name base for . com
and . net
, which
represents a 7% increase over the base at the end of the second quarter in 2015.

• During the three months ended June 30, 2016 , we processed 8.6 million new domain name registrations for .com
and .net
as compared to 8.7 million
for the same period in 2015 .

• The final . com
and . net
renewal rate for the first quarter of 2016 was 74.4% compared with 73.4% for the same quarter in 2015. Renewal rates are
not fully measurable until 45 days after the end of the quarter.

• During the three months ended June 30, 2016 , we repurchased 1.7 million shares of our common stock under the share repurchase program for
$149.9 million . As of June 30, 2016 , $765.9 million remained available for further repurchases under our share repurchase program.
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• Through July 27, 2016, we repurchased an additional 0.5 million shares for $42.3 million under our share repurchase program.

• We generated cash flows from operating activities of $304.3 million during the six months ended June 30, 2016 , compared to $307.6 million in the
same period last year.

• On July 28, 2016, we announced an increase in the annual fee for the .net
domain name registration from $7.46 to $8.20, effective February 1, 2017,
per our agreement with ICANN.

Pursuant to our agreements with ICANN, we make available on our website (at www.Verisign.com/zone ) files containing all active domain names registered
in the . com
and . net
registries. At the same website address, we make available a summary of the active zone count registered in the . com
and . net
registries and
the number of . com
and . net
domain names in the domain name base. The domain name base is the active zone plus the number of domain names that are
registered but not configured for use in the respective top level domain zone file plus the number of domain names that are in a client or server hold status. These
files and the related summary data are updated at least once per day. The update times may vary each day. The number of domain names provided in this Form 10-
Q are as of midnight of the date reported. Information available on, or accessible through, our website is not incorporated herein by reference.

Results of Operations
The following table presents information regarding our results of operations as a percentage of revenues:

  Three Months Ended June 30,   Six Months Ended June 30,

  2016   2015   2016   2015

Revenues 100.0 %   100.0 %   100.0 %   100.0 %
Costs and expenses:            

Cost of revenues 17.0   18.4   17.5   18.5
Sales and marketing 6.9   9.3   7.0   9.0
Research and development 5.0   6.2   5.5   6.4
General and administrative 9.6   9.4   9.7   9.8

Total costs and expenses 38.5   43.3   39.7   43.7
Operating income 61.5   56.7   60.3   56.3
Interest expense (10.1)   (10.9)   (10.1)   (9.7)
Non-operating income (loss), net 0.6   1.2   0.8   (0.5)
Income before income taxes 52.0   47.0   51.0   46.1
Income tax expense (12.5)   (11.7)   (12.2)   (11.3)
Net income 39.5 %   35.3 %   38.8 %   34.8 %

Revenues

Revenues related to our Registry Services are primarily derived from registrations for domain names in the .com
and .net
domain name registries. We also
derive revenues from operating domain name registries for several other TLDs and from providing back-end registry services to a number of TLD registry
operators, all of which are not significant in relation to our consolidated revenues. For domain names registered with the . com
and . net
registries we receive a fee
from third-party registrars per annual registration that is fixed pursuant to our agreements with ICANN. Individual customers, called registrants, contract directly
with third-party registrars or their resellers, and the third-party registrars in turn register the domain names with Verisign. Changes in revenues are driven largely
by changes in the number of new domain name registrations and the renewal rate for existing registrations as well as the impact of new and prior price increases, to
the extent permitted by ICANN and the DOC. New registrations and the renewal rate for existing registrations are impacted by continued growth in online
advertising, e-commerce, and the number of internet users, as well as marketing activities carried out by us and third-party registrars. We increased the annual fee
for a  .net
 domain name registration from $6.18 to $6.79 on February 1, 2015, and from $6.79 to $7.46 on February 1, 2016. On July 28, 2016, we announced an
increase in the annual fee for the .net
domain name registration from $7.46 to $8.20, effective February 1, 2017. The annual fee for a  .com
 domain name
registration is fixed at $7.85 for the duration of the current  .com
 Registry Agreement through November 30, 2018, except that prices may be raised by up to 7%
each year due to the imposition of any new Consensus Policy or documented extraordinary expense resulting from an attack or threat of attack on the Security and
Stability (each as defined in the .com
 Registry Agreement) of the DNS, subject to approval of the DOC. We offer promotional marketing programs for our
registrars based upon market conditions and the business environment in which the registrars operate. All fees paid to us for  .com
 and  .net
 registrations are in
U.S. dollars.
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Revenues from Security Services are not significant in relation to our total consolidated revenues.

A comparison of revenues is presented below:

  Three Months Ended June 30,   Six Months Ended June 30,

  2016   % Change   2015   2016   % Change   2015
  (Dollars in thousands)
Revenues $ 286,466   9%   $ 262,539   $ 568,342   9%   $ 520,961

The following table compares domain name base for .com
and .net
managed by our Registry Services business:

  June 30, 2016   % Change   June 30, 2015

Domain name base for .com
 and .net 143.2 million   7%   133.5 million

Revenues increased by $ 23.9 million and $47.4 million during the three and six months ended June 30, 2016 , respectively, as compared to the same periods
last year, primarily due to an increase in revenues from the operation of the registries for the . com
and .net
TLDs. The increase in revenues from the operation of
the registries for the .com
and .net
TLDs was driven by a 7% increase in the domain name base for . com
and . net
and an increase in the . net
domain name
registration fees in February 2015 and 2016.

Growth in the domain name base has been primarily driven by continued internet growth and marketing activities carried out by us and third-party
registrars. During the second half of 2015 and the first quarter of 2016 we experienced an increased volume of new domain name registrations primarily from our
registrars in China.  The volume of these new registrations has been inconsistent and periodic compared to prior periods, and by the end of the first quarter of 2016,
reverted back to a more normalized registration pace. However, ongoing economic uncertainty, competitive pressure from ccTLDs, the introduction of new
gTLDs, ongoing changes in internet practices and behaviors of consumers and business, as well as the motivation of existing domain name registrants and how
they will manage their investment in domain names, has limited the rate of growth of the domain name base in recent years and may continue to do so in the
remainder of 2016 and beyond.

We expect revenues to remain consistent in the second half of 2016, as compared to the six months ended June 30, 2016.

Geographic revenues
We generate revenues in the U.S.; Europe, the Middle East and Africa (“EMEA”); China; and certain other countries including Canada, Australia and Japan.

The following table presents a comparison of our geographic revenues:

  Three Months Ended June 30,   Six Months Ended June 30,

  2016   % Change   2015   2016   % Change   2015
  (Dollars in thousands)
U.S. $ 165,756   4 %   $ 159,208   $ 329,799   4 %   $ 316,716
EMEA 52,710   9 %   48,233   103,665   9 %   95,239
China 32,727   71 %   19,092   63,926   73 %   36,969
Other 35,273   (2)%   36,006   70,952   (2)%   72,037

Total revenues $ 286,466       $ 262,539   $ 568,342       $ 520,961

Revenues for our Registry Services business are attributed to the country of domicile and the respective regions in which our registrars are located, however,
this may differ from the regions where the registrars operate or where registrants are located. Revenue growth for each region may be impacted by registrars
reincorporating, relocating, or from acquisitions or changes in affiliations of resellers. Revenue growth for each region may also be impacted by registrars
domiciled in one region, registering domain names in another region. Although revenues continued to grow in the more mature markets of the U.S. and EMEA,
China saw the highest growth rate for both the three and six months ended June 30, 2016 due to the increased volume of new registrations during the second half of
2015 and the first quarter of 2016.
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Cost of revenues
Cost of revenues consist primarily of salaries and employee benefits expenses for our personnel who manage the operational systems, depreciation expenses,

operational costs associated with the delivery of our services, fees paid to ICANN, customer support and training, consulting and development services, costs of
facilities and computer equipment used in these activities, telecommunications expense and allocations of indirect costs such as corporate overhead.

A comparison of cost of revenues is presented below:

  Three Months Ended June 30,   Six Months Ended June 30,

  2016   % Change   2015   2016   % Change   2015
  (Dollars in thousands)
Cost of revenues $ 48,753   1%   $ 48,221   $ 99,335   3%   $ 96,574

Cost of revenues expenses remained consistent during the three months ended June 30, 2016, as compared to the same period last year.

Cost of revenues increased by $2.8 million during the six months ended June 30, 2016 , as compared to the same period last year, primarily due to a $3.4
million increase in salary and employee benefits expenses. Salary and employee benefits expenses increased primarily due to an increase in average headcount and
an increase in bonus expenses.

We expect cost of revenues as a percentage of revenues to remain consistent during the remainder of 2016 compared to the six months ended June 30, 2016 .

Sales and marketing
Sales and marketing expenses consist primarily of salaries, sales commissions, sales operations and other personnel-related expenses, travel and related

expenses, trade shows, costs of lead generation, costs of computer and communications equipment and support services, facilities costs, consulting fees, costs of
marketing programs, such as online, television, radio, print and direct mail advertising costs, and allocations of indirect costs such as corporate overhead.

A comparison of sales and marketing expenses is presented below:

  Three Months Ended June 30,   Six Months Ended June 30,

  2016   % Change   2015   2016   % Change   2015
  (Dollars in thousands)
Sales and marketing $ 19,757   (19)%   $ 24,329   $ 39,784   (15)%   $ 46,711

Sales and marketing expenses decreased by $ 4.6 million during the three months ended June 30, 2016 , as compared to the same period last year, primarily
due to a $3.3 million decrease in advertising and consulting expenses. Advertising and consulting expenses decreased primarily due to the timing of marketing
programs for our Registry Services business and a decrease in expenses related to our Security Services business.

Sales and marketing expenses decreased by $6.9 million during the six months ended June 30, 2016 , as compared to the same period last year, primarily due
to a $5.5 million decrease in advertising and consulting expenses. Advertising and consulting expenses decreased primarily due to the timing of marketing
programs for our Registry Services business and a decrease in expenses related to our Security Services business.

We expect sales and marketing expenses as a percentage of revenues to increase during the remainder of 2016 compared
to the six months ended June 30, 2016 as the volume of marketing initiatives increases. We expect sales and marketing expenses as a percent of revenues for full
year 2016 to be at comparable levels to 2015.

Research and development

Research and development expenses consist primarily of costs related to research and development personnel, including salaries and other personnel-related
expenses, consulting fees, facilities costs, computer and communications equipment, support services used in our service and technology development, and
allocations of indirect costs such as corporate overhead.

A comparison of research and development expenses is presented below:

  Three Months Ended June 30,   Six Months Ended June 30,

  2016   % Change   2015   2016   % Change   2015
  (Dollars in thousands)
Research and development $ 14,288   (13)%   $ 16,347   $ 31,031   (7)%   $ 33,499
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Research and development expenses decreased by $2.1 million during the three months ended June 30, 2016 , as compared to the same period last year,
primarily due to a decrease in salary and employee benefits expenses and allocated overhead expenses resulting from a reduction in headcount.

Research and development expenses decreased by $2.5 million during the six months ended June 30, 2016 , as compared to the same period last year,
primarily due to a decrease in salary and employee benefits expenses and allocated overhead expenses resulting from a reduction in headcount.

We expect research and development expenses as a percentage of revenues to remain consistent during the remainder of 2016 compared to the six months
ended June 30, 2016 .

General and administrative
General and administrative expenses consist primarily of salaries and other personnel-related expenses for our executive, administrative, legal, finance,

information technology and human resources personnel, costs of facilities, computer and communications equipment, management information systems, support
services, professional services fees, certain tax and license fees, and bad debt expense, offset by allocations of indirect costs such as facilities and shared services
expenses to other cost types.

A comparison of general and administrative expenses is presented below:

Three Months Ended June 30, Six Months Ended June 30,

2016 % Change 2015 2016 % Change 2015
(Dollars in thousands)

General and administrative $ 27,401 11% $ 24,677 $ 55,158 8% $ 50,975

General and administrative expenses increased by $2.7 million during the three months ended June 30, 2016 , as compared to the same period last year,
primarily due to a $1.6 million increase in legal expenses and a $1.4 million increase in salary and employee benefits expenses. Legal expenses increased primarily
due to an increase in services performed by external legal counsel. Salary and employee benefits expenses increased primarily due to increases in bonus expenses
and average headcount.

General and administrative expenses increased by $4.2 million during the six months ended June 30, 2016 , as compared to the same period last year,
primarily due to a $3.4 million increase in salary and employee benefits expenses, and a $2.3 million increase in legal expenses, partially offset by a $1.4 million
decrease in depreciation expenses. Salary and employee benefits expenses increased primarily due to increases in bonus expenses and headcount. Legal expenses
increased due to an increase in services performed by external legal counsel. Depreciation expense decreased due to a decrease in capital expenditures in recent
years.

We expect general and administrative expenses as a percentage of revenues to remain consistent during the remainder of 2016 compared to the six months
ended June 30, 2016.

Interest expense
The following table presents the components of Interest expense:

Three Months Ended June 30, Six Months Ended June 30,

2016 2015 2016 2015
(In thousands)

Contractual interest on Subordinated Convertible Debentures $ 10,156 $ 10,156 $ 20,312 $ 20,312
Contractual interest on Senior Notes 15,234 15,234 30,469 24,271
Amortization of debt discount on the Subordinated Convertible Debentures 2,744 2,527 5,433 5,004
Credit facility fees and other interest expense 725 586 1,449 933

Total interest expense $ 28,859 $ 28,503 $ 57,663 $ 50,520

Contractual interest on Senior Notes increased during the six months ended June 30, 2016 due to a $6.2 million increase in interest expense related to the
2025 Senior Notes which were issued in March 2015. We expect interest expense to remain consistent during the remainder of 2016 as compared to the six months
ended June 30, 2016 .
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Non-operating income (loss), net
The following table presents the components of Non-operating income (loss), net:

  Three Months Ended June 30,   Six Months Ended June 30,

  2016   2015   2016   2015

  (In thousands)
Unrealized (loss) gain on contingent interest derivative on Subordinated Convertible
Debentures $ (94)   $ 2,708   $ 971   $ (4,311)
Interest income 1,522   373   2,564   632
Other, net 281   120   1,295   1,325

Total non-operating income (loss), net $ 1,709   $ 3,201   $ 4,830   $ (2,354)

Unrealized gains and losses on the contingent interest derivative on the Subordinated Convertible Debentures reflect the change in value of the derivative that
results primarily from changes in our stock price. Interest income increased during both the three and six months ended June 30, 2016 primarily due to an increase
in interest rates and a higher average invested balance.

Income tax expense

The following table presents income tax expense and the effective tax rate:

  Three Months Ended June 30,   Six Months Ended June 30,

  2016   2015   2016   2015
  (Dollars in thousands)
Income tax expense $ 35,907   $ 30,652   $ 69,535   $ 59,079
Effective tax rate 24%   25%   24%   25%

The effective tax rate for the three and six months ended June 30, 2016 and 2015 was lower than the statutory federal rate of 35% primarily due to tax
benefits from foreign income taxed at lower rates, partially offset by state income taxes.
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Liquidity and Capital Resources

  June 30,   December 31,
  2016   2015
  (In thousands)
Cash and cash equivalents $ 170,966   $ 228,659
Marketable securities 1,736,030   1,686,771

Total $ 1,906,996   $ 1,915,430

As of June 30, 2016 , our principal source of liquidity was $171.0 million of cash and cash equivalents and $1.7 billion of marketable securities. The
marketable securities primarily consist of debt securities issued by the U.S. Treasury meeting the criteria of our investment policy, which is focused on the
preservation of our capital through investment in investment grade securities. The cash equivalents consist of amounts invested in money market funds and U.S.
Treasury bills purchased with original maturities of less than 90 days. As of June 30, 2016 , all of our debt securities have contractual maturities of less than one
year. Our cash and cash equivalents are readily accessible. For additional information on our investment portfolio, see Note 2, “Cash, Cash Equivalents, and
Marketable Securities,” of our Notes to Condensed Consolidated Financial Statements in Part I, Item I of this Quarterly Report on Form 10-Q.

As of June 30, 2016 , the amount of cash and cash equivalents and marketable securities held by foreign subsidiaries was $1.3 billion . Our intent remains to
indefinitely reinvest these funds outside of the U.S. and accordingly, we have not provided deferred U.S. taxes for these funds. In the event funds from foreign
operations are needed to fund operations in the U.S. and if U.S. tax has not already been provided, we would be required to accrue and pay additional U.S. taxes in
order to repatriate these funds.

As of June 30, 2016 , we had $500.0 million principal amount outstanding of the 5.25% senior unsecured notes due 2025 and $750.0 million principal
amount outstanding of the 4.625% senior unsecured notes due 2023.

As of June 30, 2016 , there were no borrowings outstanding under the $200.0 million unsecured revolving credit facility that will expire in 2020.

As of June 30, 2016 , we had $1.25 billion principal amount outstanding of 3.25% subordinated convertible debentures due 2037. The price of our common
stock exceeded the conversion price threshold trigger during the second quarter of 2016. Accordingly, the Subordinated Convertible Debentures are convertible at
the option of each holder through September 30, 2016. We do not expect a material amount of the Subordinated Convertible Debentures to be converted in the near
term as the trading price of the debentures exceeds the value that is likely to be received upon conversion. However, we cannot provide any assurance that the
trading price of the debentures will continue to exceed the value that would be derived upon conversion or that the holders will not elect to convert the
Subordinated Convertible Debentures. If a holder elects to convert its Subordinated Convertible Debentures, we are permitted under the Indenture to pursue an
exchange in lieu of conversion or to settle the conversion value (as defined in the Indenture) in cash, stock, or a combination thereof. If we choose not to pursue or
cannot complete an exchange in lieu of conversion, we currently have the intent and the ability (based on current facts and circumstances) to settle the principal
amount of the Subordinated Convertible Debentures in cash. However, if the principal amount of the Subordinated Convertible Debentures that holders actually
elect to convert exceeds our cash on hand and cash from operations, we will need to draw cash from existing financing or pursue additional sources of financing to
settle the Subordinated Convertible Debentures in cash. We cannot provide any assurances that we will be able to obtain new sources of financing on terms
acceptable to us or at all, nor can we assure that we will be able to obtain such financing in time to settle the Subordinated Convertible Debentures that holders
elect to convert.

On February 15, 2016, we paid contingent interest of $6.5 million in addition to the normal coupon interest on our Subordinated Convertible Debentures. In
February 2016, the upside trigger on the Subordinated Convertible Debentures was met for the six month interest period ending in August 2016. On August 15,
2016, we will pay contingent interest of $6.8 million in addition to the normal coupon interest to holders of record of the Subordinated Convertible Debentures as
of August 1, 2016. The upside trigger is met if the Subordinated Convertible Debentures’ average trading price is at least 150% of par during the 10 trading days
before each semi-annual interest period. The upside trigger is tested semi-annually for the following six months. The semi-annual upside contingent interest
payment, for a given period, can be approximated by applying the annual rate of 0.5% to the aggregate market value of all outstanding Subordinated Convertible
Debentures and dividing by two for that semi-annual period payment amount.

We derive significant tax savings from the Subordinated Convertible Debentures.  During the first half of 2016 and 2015, the interest deduction, for income
tax purposes, related to our Subordinated Convertible Debentures, excluding contingent interest, was $87.7 million and $82.4 million, respectively, compared to
coupon interest expense of $20.3 million for each of the same periods. For income tax purposes, we deduct interest expense on the Subordinated Convertible
Debentures calculated at 8.5% of the adjusted issue price, subject to adjustment for actual versus projected contingent interest. The adjusted issue price, and
consequently the interest deduction for income tax purposes, grows over the term due to the difference between the
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interest deduction taken using a comparable yield of 8.5% on the adjusted issue price, and the coupon rate of 3.25% on the principal amount, compounded
annually. The interest deduction taken is subject to recapture upon settlement to the extent that the amount paid (in cash or stock) to settle the Subordinated
Convertible Debentures is less than the adjusted issue price. Interest recognized in accordance with GAAP, which is calculated at 8.39% of the liability component
of the Subordinated Convertible Debentures, will also grow over the term, but at a slower rate. This difference will result in a continuing increase in the deferred
tax liability on our Condensed Consolidated Balance Sheet.

Subsequent to June 30, 2016, we incurred a commitment to pay approximately $130.0 million for the future assignment of contractual rights, which are
subject to third-party consent. The payment is expected to occur during the third quarter of 2016.

We believe existing cash, cash equivalents and marketable securities, and funds generated from operations, together with our borrowing capacity under the
unsecured revolving credit facility should be sufficient to meet our working capital, capital expenditure requirements, and to service our debt for at least the next
12 months. We regularly assess our cash management approach and activities in view of our current and potential future needs.

In summary, our cash flows for the six months ended June 30, 2016 and 2015 are as follows:

  Six Months Ended June 30,

  2016   2015
  (In thousands)
Net cash provided by operating activities $ 304,291   $ 307,625
Net cash used in investing activities (58,508)   (489,285)
Net cash (used in) provided by financing activities (303,443)   176,732
Effect of exchange rate changes on cash and cash equivalents (33)   606

Net decrease in cash and cash equivalents $ (57,693)   $ (4,322)

Cash
flows
from
operating
activities

Our largest source of operating cash flows is cash collections from our customers. Our primary uses of cash from operating activities are for personnel related
expenditures, and other general operating expenses, as well as payments related to taxes, interest and facilities.

Net cash provided by operating activities decreased during the six months ended June 30, 2016 , primarily due to an increase in cash paid for interest and
cash paid to employees and vendors, partially offset by an increase in cash collected from customers. Cash paid for interest increased due to the interest paid on the
2025 Senior Notes and higher contingent interest related to the Subordinated Convertible Debentures. Payments to employees and vendors increased primarily due
to the timing of payments. Cash received from customers increased primarily due to an increase in the number of new and renewal domain name registrations
during the six months ended June 30, 2016 , and the increases in the . net
 domain name registration fees in February 2016.

Cash
flows
from
investing
activities

The changes in cash flows from investing activities primarily relate to purchases, maturities and sales of marketable securities, and purchases of property and
equipment.

The decrease in cash flows used in investing activities was primarily due to a decrease in purchases of marketable securities, net of proceeds from sales and
maturities, during the first half of 2016, compared to the same period in 2015, and a decrease in purchases of property and equipment and other investing activities.

Cash
flows
from
financing
activities

The changes in cash flows from financing activities primarily relate to share repurchases, proceeds from and repayments of borrowings, our employee stock
purchase plan, and excess tax benefits from stock-based compensation.

The change in cash (used in) provided by financing activities during the six months ended June 30, 2016 was primarily due to a decrease in proceeds from
borrowings as we issued the 2025 Senior Notes in March 2015, partially offset by a decrease in share repurchases.
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ITEM 3.     QUANTITATIVE AND QUALITATIVE DISCLOSURES ABOUT MARKET RISK
There have been no significant changes in our market risk exposures since December 31, 2015.

ITEM 4.    CONTROLS AND PROCEDURES
Based on our management’s evaluation, with the participation of our Chief Executive Officer (our principal executive officer) and our Chief Financial

Officer (our principal financial officer), as of June 30, 2016 , our principal executive officer and principal financial officer have concluded that our disclosure
controls and procedures (as defined in Rules 13a-15(e) and 15d-15(e) under the Exchange Act) are effective to ensure that information required to be disclosed by
us in reports that we file or submit under the Exchange Act is recorded, processed, summarized and reported within the time periods specified in SEC rules and
forms and is accumulated and communicated to our management, including our principal executive officer and principal financial officer, as appropriate, to allow
timely decisions regarding required disclosure.

Changes in Internal Control over Financial Reporting
There was no change in our internal control over financial reporting (as such term is defined in Rules 13a-15(f) and 15d-15(f) under the Exchange Act)

during the three months ended June 30, 2016 that has materially affected, or is reasonably likely to materially affect, the Company’s internal control over financial
reporting.

Inherent Limitations of Disclosure Controls and Internal Control over Financial Reporting
Because of their inherent limitations, our disclosure controls and procedures and our internal control over financial reporting may not prevent material errors

or fraud. A control system, no matter how well conceived and operated, can provide only reasonable, not absolute, assurance that the objectives of the control
system are met. The effectiveness of our disclosure controls and procedures and our internal control over financial reporting is subject to risks, including that the
control may become inadequate because of changes in conditions or that the degree of compliance with our policies or procedures may deteriorate.
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PART II—OTHER INFORMATION

ITEM 1.    LEGAL PROCEEDINGS
Verisign is involved in various investigations, claims and lawsuits arising in the normal conduct of its business, none of which, in its opinion, will have a

material adverse effect on its financial condition, results of operations, or cash flows. The Company cannot assure you that it will prevail in any litigation.
Regardless of the outcome, any litigation may require the Company to incur significant litigation expense and may result in significant diversion of management
attention.

ITEM 1A.      RISK FACTORS

In
addition
to
other
information
in
this
Form
10-Q,
the
following
risk
factors
should
be
carefully
considered
in
evaluating
us
and
our
business
because
these
factors
currently
have
a
significant
impact
or
may
have
a
significant
impact
on
our
business,
operating
results
or
financial
condition.
Actual
results
could
differ
materially
from
those
projected
in
the
forward-looking
statements
contained
in
this
Form
10-Q
as
a
result
of
the
risk
factors
discussed
below
and
elsewhere
in
this
Form
10-Q
and
in
other
filings
we
make
with
the
SEC.

Risks arising from our agreements governing our Registry Services business could limit our ability to maintain or grow our business.

We are parties to (i) a Cooperative Agreement (as amended) with the DOC with respect to the . com
gTLD and certain other aspects of the DNS and (ii) 
Registry Agreements with ICANN for .com
, .net,
.name
and other gTLDs including our IDN gTLDs. As substantially all of our revenues are derived from our
Registry Services business, limitations in these agreements could have a material impact on our business.

Pricing
. Under the terms of the Cooperative Agreement with the DOC and the .com
Registry Agreement with ICANN, we are generally restricted from
increasing the price of registrations or renewals of . com
domain names except that we are entitled to increase the price up to 7%, with the prior approval of the
DOC, due to the imposition of any new Consensus Policies or documented extraordinary expense resulting from an attack or threat of attack on the security and
stability of the DNS. However, it is uncertain that such circumstances will arise, or if they do, that the DOC will approve our request to increase the price for .com
domain name registrations. We also have the right under the Cooperative Agreement to seek the removal of these pricing restrictions if we demonstrate that market
conditions no longer warrant such restrictions. However, it is uncertain that such circumstances will arise, or if they do, that the DOC will agree to the removal of
these pricing restrictions. In connection with a renewal of the . com
Registry Agreement, we can seek an increase of the price for . com
domain name registrations.
Regardless of whether we seek such an increase, there can be no assurance of the price that DOC will approve in connection with a renewal of the . com
Registry
Agreement. Under the terms of the .net
and .name
Registry Agreements with ICANN, we are permitted to increase the price of registrations and renewals in these
TLDs up to 10% per year. Additionally, ICANN’s registry agreements for the new gTLDs do not contain such pricing restrictions.

Vertical
integration
. Under the .com
, . net
and . name
Registry Agreements with ICANN, as well as the Cooperative Agreement with the DOC, we are not
permitted to acquire, directly or indirectly, control of, or a greater than 15% ownership interest in, any ICANN-accredited registrar. Historically, all gTLD registry
operators were subject to this vertical integration prohibition; however, ICANN has established a process whereby registry operators may seek ICANN’s approval
to remove this restriction, and ICANN has approved such removal in some instances. If we were to seek removal of the vertical integration restrictions contained in
our agreements, it is uncertain whether ICANN and/or DOC approval would be obtained. Additionally, ICANN’s registry agreement for new gTLDs generally
permits such vertical integration, with certain limitations including ICANN’s right, but not the obligation, to refer such vertical integration activities to competition
authorities. Furthermore, unless prohibited by ICANN as noted above, such vertical integration restrictions do not generally apply to ccTLD registry operators. If
registry operators of new or existing gTLDs, or ccTLDs, are able to obtain competitive advantages through such vertical integration, it could materially harm our
business.

Termination
or
non-renewal
. Under the Cooperative Agreement (as amended) the DOC must approve any renewal or extension of the .com
Registry
Agreement. The DOC, under certain circumstances, could refuse to grant its approval to the renewal of the .com
Registry Agreement on similar terms, or at all.
Any failure of the DOC to approve the renewal of the .com
Registry Agreement prior to the expiration of its current term on November 30, 2018 would have a
material adverse effect on our business. Under certain circumstances, ICANN could terminate or refuse to renew one or more of our Registry Agreements
including those for .com,
.net,
and our other gTLDs. The Company and ICANN completed the drafting of the Root Zone Maintainer Service Agreement (“RZMA”)
and the . com
Registry Agreement extension amendment (“. com
Extension”), which extends the expiration date of the .com Registry Agreement to November 30,
2024 and is intended to coincide with the eight year term of the RZMA. In June 2016, ICANN posted on its website the RZMA for public review and the . com
Extension for
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public comment. We can provide no assurance that the . com
Extension or the RZMA will be approved or, if approved, will be in the form described. See the
“Industry Regulation” section in Part I, Item 1 of the Company’s Annual Report on Form 10-K for the year ended December 31, 2015, which was filed on
February 19, 2016, for further information on the Cooperative Agreement and the RZMA.

Modification
or
amendment
. Our Registry Agreements for new gTLDs, including the Registry Agreements for our IDN gTLDs, include ICANN’s right to
amend the agreement without our consent, which could impose unfavorable contract obligations on us that could impact our plans and competitive positions with
respect to new gTLDs. At the time of renewal of our .com
or .net
Registry Agreements, ICANN might also attempt to impose this same unilateral right to amend
these registry agreements under certain conditions. ICANN has also included new mandatory obligations on new gTLD registry operators, including us, that may
increase the risks and potential liabilities associated with operating new gTLDs. ICANN might seek to impose these new mandatory obligations in our other
Registry Agreements under certain conditions.

Legal
challenges
. Our Registry Agreements have faced, and could continue to face, challenges, including possible legal challenges resulting from our
activities or the activities of ICANN, registrars, registrants and others, and any adverse outcome from such challenges could have a material adverse effect on our
business.

Consensus
Policies
. Our Registry Agreements with ICANN require us to implement Consensus Policies. ICANN could adopt Consensus Policies that are
unfavorable to us as the registry operator of .com
, .net
and our other gTLDs, that are inconsistent with our current or future plans, that impose substantial costs on
our business, or that affect our competitive position. Such Consensus Policies could have a material adverse effect on our business.

Governmental regulation and the application of new and existing laws in the U.S. and overseas may slow business growth, increase our costs of doing
business, create potential liability and have an adverse effect on our business.

Application of new and existing laws and regulations in the U.S. or overseas to the internet and communications industry can be unclear. The costs of
complying or failing to comply with these laws and regulations could limit our ability to operate in our current markets, expose us to compliance costs and
substantial liability and result in costly and time-consuming litigation. For example, the government of the People’s Republic of China (“PRC”) has indicated that
it will issue new regulations, and has begun to enforce existing regulations, that could impose additional costs on our provision of Registry Services in the PRC and
could impact the growth or renewal rates of domain name registrations in the PRC. In addition to registry operators, the regulations will require registrars to obtain
a government-issued license for each TLD whose domain name registrations they intend to sell directly to registrants. Their failure to obtain the required licenses
could also impact the growth of our business in the PRC.

Foreign, federal or state laws could have an adverse impact on our business, financial condition, results of operations and cash flows, and our ability to
conduct business in certain foreign countries. For example, laws designed to restrict who can register and who can distribute domain names, the online distribution
of certain materials deemed harmful to children, online gambling, counterfeit goods, and cybersquatting; laws designed to require registrants to provide additional
documentation or information in connection with domain name registrations; and laws designed to promote cyber security may impose significant additional costs
on our business or subject us to additional liabilities. We have contracts pursuant to which we provide services to the U.S. government and they impose compliance
costs, including compliance with the Federal Acquisition Regulation, which could be significant to the Company.

Due to the nature of the internet, it is possible that state or foreign governments might attempt to regulate internet transmissions or prosecute us for violations
of their laws. We might unintentionally violate such laws, such laws may be modified and new laws may be enacted in the future. In addition, as we launch our
IDN gTLDs, we may raise our profile in certain foreign countries thereby increasing the regulatory and other scrutiny of our operations. Any such developments
could increase the costs of regulatory compliance for us, affect our reputation, force us to change our business practices or otherwise materially harm our business.
In addition, any such new laws could impede growth of or result in a decline in domain name registrations, as well as impact the demand for our services.

Undetected or unknown defects in our service, security breaches, and DDoS attacks could expose us to liability and harm our business and reputation.

Services as complex as those we offer or develop could contain undetected defects or errors. Despite testing, defects or errors may occur in our existing or
new services, which could result in compromised customer data, including DNS data, diversion of development resources, injury to our reputation, tort or contract
claims, increased insurance costs or increased service costs, any of which could harm our business. Performance of our services could have unforeseen or unknown
adverse effects on the networks over which they are delivered as well as, more broadly, on internet users and consumers, and third-party applications and services
that utilize our services, which could result in legal claims against us, harming our business. Our failure to identify, remediate and mitigate security breaches or our
inability to meet customer expectations in a timely manner
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could also result in loss of or delay in revenues, loss of market share, failure to achieve market acceptance, injury to our reputation and increased costs.

In addition to undetected defects or errors, we are also subject to cyber-attacks and attempted security breaches. We retain certain customer and employee
information in our data centers and various domain name registration systems. It is critical to our business strategy that our facilities and infrastructure remain
secure and are perceived by the marketplace to be secure. The Company, as an operator of critical internet infrastructure, is frequently targeted and experiences a
high rate of attacks. These include the most sophisticated forms of attacks, such as advanced persistent threat attacks and zero-hour threats, which means that the
threat is not compiled or has been previously unobserved within our observation and threat indicators space until the moment it is launched, and may well target
specific unidentified or unresolved vulnerabilities that exist only within the target’s operating environment, making these attacks virtually impossible to anticipate
and difficult to defend against. The Shared Registration System, the root zone servers, the Root Zone Management System, the TLD name servers and the TLD
zone files that we operate are critical to our Registry Services operations. Despite the significant time and money expended on our security measures, we have been
subject to a security breach, as disclosed in our Quarterly Report on Form 10-Q for the quarter ended September 30, 2011, and our infrastructure may in the future
be vulnerable to physical break-ins, outages resulting from destructive malcode, computer viruses, attacks by hackers or nefarious actors or similar disruptive
problems, including hacktivism. It is possible that we may have to expend additional financial and other resources to address such problems. Any physical or
electronic break-in or other security breach or compromise of the information stored at our data centers or domain name registration systems may cause an outage
of or jeopardize the security of information stored on our premises or in the computer systems and networks of our customers. In such an event, we could face
significant liability, customers could be reluctant to use our services and we could be at risk for loss of various security and standards-based compliance
certifications needed for operation of our businesses, all or any of which could adversely affect our reputation and harm our business. Such an occurrence could
also result in adverse publicity and therefore adversely affect the market’s perception of the security of e-commerce and communications over the internet as well
as of the security or reliability of our services.

Additionally, our networks have been, and likely will continue to be, subject to DDoS attacks. While we have adopted mitigation techniques, procedures and
strategies to defend against such attacks, there can be no assurance that we will be able to defend against every attack, especially as the attacks increase in size and
sophistication. Any attack, even if only partially successful, could disrupt our networks, increase response time, negatively impact our ability to meet our
contracted service level obligations, and generally hamper our ability to provide reliable service to our Registry Services customers and the broader internet
community. Further, we sell DDoS protection services to our Security Services customers. Although we increase our knowledge of and develop new techniques in
the identification and mitigation of attacks through the protection of our Security Services customers, the DDoS protection services share some of the infrastructure
used in our Registry Services business. Therefore the provision of such services might expose our critical Registry Services infrastructure to temporary
degradations or outages caused by DDoS attacks against those customers, in addition to any directed specifically against us and our networks.

Changes to the present multi-stakeholder model of internet governance could materially and adversely impact our business.

The internet is governed under a multi-stakeholder model comprising civil society, the private sector including for-profit and not-for-profit organizations
such as ICANN, governments including the U.S. government, academia, non-governmental organizations and international organizations. Changes to the present
multi-stakeholder model of internet governance could materially and adversely impact our business.

Role
of
ICANN
. ICANN plays a central coordination role in the multi-stakeholder system. ICANN is mandated by the non-binding Affirmation of
Commitments (“AOC”) between the DOC and ICANN to uphold a private sector-led multi-stakeholder approach to internet governance for the public benefit. If
ICANN fails to uphold or significantly redefines the multi-stakeholder model, it could harm our business and our relationship with ICANN. Additionally, the AOC
could be terminated or replaced with a different agreement between ICANN and some other authority which may establish new or different procedures for internet
governance that may be unfavorable to us. Also, legal, regulatory or other challenges could be brought challenging the legal authority underlying the roles and
actions of ICANN.

Role
of
foreign
governments
. Some governments and members of the multi-stakeholder community have questioned ICANN’s role with respect to internet
governance and, as a result, could seek a multilateral oversight body as a replacement. Additionally, the role of ICANN’s Governmental Advisory Committee,
which is comprised of representatives of national governments, could change, giving governments more control of internet governance. For example, the AOC has
established several multi-party review panels and contemplates a greater involvement by foreign governments and governmental authorities in the oversight and
review of ICANN. These periodic review panels may take positions that are unfavorable to us. Some governments and governmental authorities outside the U.S.
have in the past disagreed, and may in the future disagree, with the actions, policies or programs of ICANN, the U.S. Government and us relating to the DNS.
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Role
of
the
U.S.
Government
. The U.S. Government through the NTIA coordinates the management of important aspects of the DNS including the IANA
functions and the root zone. On March 14, 2014, NTIA announced its intent to transition its oversight of the IANA function to the global multi-stakeholder
community. NTIA asked ICANN to convene global stakeholders to develop a proposal to transition the current role played by NTIA in the coordination of the
DNS. The NTIA is also coordinating a related and parallel transition of related root zone management functions. These related root zone management functions
involve our role as Root Zone Maintainer under the Cooperative Agreement. At NTIA’s request, we submitted a proposal with ICANN to NTIA as to how best to
remove NTIA’s administrative role associated with root zone maintenance in a manner that maintains the security, stability and resiliency of the DNS. We have
performed the Root Zone Maintainer function as a community service spanning three decades without compensation at the request of the DOC under the
Cooperative Agreement. While it is uncertain how the transition of oversight of the IANA functions and related root zone management functions will affect our
role as Root Zone Maintainer, it is anticipated that performance of the root zone maintainer function would be conducted by us under a new Root Zone Maintainer
Service Agreement with ICANN once our root zone maintainer function obligations under the Cooperative Agreement are completed. Although our Root Zone
Maintainer function is separate from our Registry Agreements, there can be no assurance that the transition of the IANA functions, the transition of the related root
zone management functions, and associated transition processes will not negatively impact our business.

As a result of these and other risks, internet governance may change in ways that could materially harm our Registry Services business. For example, after
the transition, if we perform the root zone maintainer function under a new agreement, we may be subject to claims challenging the agreement and we may not
have immunity from or sufficient indemnification for such claims. If another party is designated to perform the Root Zone Maintainer function, there could be new
or increased risks in availability, integrity and publication of the root zone file, which is critical to the operation of the DNS and our operation of our TLDs,
including .com
.

In addition to harming our Registry Services business, changes to internet governance may make it more difficult for us to introduce new services in our
Registry Services business and we could also be subject to additional restrictions on how our business is conducted, or to fees or taxes applicable to this business,
which may not be equally applicable to our competitors.

We operate two root zone servers and are contracted to perform the Root Zone Maintainer function. Under ICANN’s New gTLD program, we face
increased risk from these operations.

We operate two of the 13 root zone servers. Root zone servers are name servers that contain authoritative data for the very top of the DNS hierarchy. These
servers have the software and DNS configuration data necessary to locate name servers that contain authoritative data for the TLDs. These root zone servers are
critical to the functioning of the internet. Under the Cooperative Agreement, we play a key operational role in support of the IANA function as the Root Zone
Maintainer. In this role, we provision and publish the authoritative data for the root zone itself multiple times daily and distribute it to all root server operators.

Under its New gTLD Program, ICANN has recommended delegations into the root zone of a large number of new gTLDs. In view of our role as the Root
Zone Maintainer, and as a root server operator, we face increased risks should ICANN’s delegation of these new gTLDs, which represent unprecedented changes
to the root zone in volume and frequency, cause security and stability problems within the DNS and/or for parties who rely on the DNS. Such risks include
potential instability of the DNS including potential fragmentation of the DNS should ICANN’s delegations create sufficient instability, and potential claims based
on our role in the root zone provisioning and delegation process. These risks, alone or in the aggregate, have the potential to cause serious harm to our Registry
Services business. Further, our business could also be harmed through security, stability and resiliency degradation if the delegation of new gTLDs into the root
zone causes problems to certain components of the DNS ecosystem or other aspects of the global DNS, or other relying parties are negatively impacted as a result
of domain name collisions or other new gTLD security issues, such as exposure or other leakage of private or sensitive information.

Additionally, DNSSEC enabled in the root zone and at other levels of the DNS requires new preventative maintenance functions and complex operational
practices that did not exist prior to the introduction of DNSSEC. Any failure by us or the IANA functions operator to comply with stated practices, such as those
outlined in relevant DNSSEC Practice Statements, introduces risk to DNSSEC relying parties and other internet users and consumers of the DNS, which could
have a material adverse impact on our business.

The evolution of internet practices and behaviors and the adoption of substitute technologies may impact the demand for domain names.

Domain names and the domain name system have been used by consumers and businesses to access or disseminate information, conduct ecommerce, and
develop an online identity for many years. The growth of technologies such as social media, mobile devices, apps and the dominance of search engines has evolved
and changed the internet practices and behaviors of consumers and businesses alike. These changes can impact the demand for domain names by those who
purchase domain names for personal, commercial and investment reasons. Factors such as the evolving practices and preferences of internet users
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and how they navigate the internet as well the motivation of domain name registrants and how they will monetize their investment in domain names can negatively
impact our business. Some domain name registrars and registrants seek to purchase and resell domain names following an increase in their value. Adverse changes
in the resale value of domain names could result in a decrease in the demand and/or renewal rates for domain names obtained for resale.

Some domain name registrants use a domain name to access or disseminate information, conduct ecommerce, and develop an online identity. Currently,
internet users often navigate to a website either by directly typing its domain name into a web browser, the use of an app on their smart phone or mobile device, the
use of a voice recognition technology such as Siri, Cortana, or Echo, or through the use of a search engine. If (i) web browser or internet search technologies were
to change significantly; (ii) internet users’ preferences or practices shift away from recognizing and relying on web addresses for navigation through the use of new
and existing technologies; (iii) internet users were to significantly decrease the use of web browsers in favor of applications to locate and access content; or
(iv) internet users were to increasingly use third level domains or alternate identifiers, such as social networking and microblogging sites, in each case the demand
for domain names registered by us could decrease. This may trigger current or prospective customers and parties in our target markets to reevaluate their need for
registration or renewal of domain names.

Some domain name registrars and registrants seek to generate revenue through advertising on their websites; changes in the way these registrars and
registrants are compensated (including changes in methodologies and metrics) by advertisers and advertisement placement networks, such as Google, Yahoo!,
Baidu and Bing, have, and may continue to, adversely affect the market for those domain names favored by such registrars and registrants which has resulted in,
and may continue to result in, a decrease in demand and/or the renewal rate for those domain names. For example, according to published reports, Google has in
the past changed (and may change in the future) its search algorithm, which may decrease site traffic to certain websites and provide less pay-per-click
compensation for certain types of websites. This has made such websites less profitable which has resulted in, and may continue to result in, fewer domain
registrations and renewals. In addition, as a result of the general economic environment, spending on online advertising and marketing may not increase or may be
reduced, which in turn, may result in a further decline in the demand for those domain names.

If any of the above factors negatively impact the renewal of domain names or the demand for new domain names, we may experience material adverse
impacts on our business, operating results, financial condition and cash flows.

Many of our target markets are evolving, and if these markets fail to develop or if our products and services are not widely accepted in these markets, our
business could be harmed.

We target many new, developing and emerging markets to grow our business. These markets are rapidly evolving, and may not grow. Even if these markets
grow, our services may not be widely used or accepted. Accordingly, the demand for our services in these markets is very uncertain. The factors that may affect
market acceptance or adoption of our services in these markets include the following:

• regional internet infrastructure development, expansion, penetration and adoption;

• market acceptance and adoption of products and services based upon technologies other than those we use, which are substitutes for our products and
services;

• public perception of the security of our technologies and of IP and other networks;

• the introduction and consumer acceptance of new generations of mobile devices, and in particular the use of alternative internet navigation mechanisms
other than web browsers;

• increasing cyber threats and the associated customer need and demand for our Security Services offerings;

• government regulations affecting internet access and availability, domain name registrations or the provision of registry services, or e-commerce and
telecommunications over the internet;

• preference by markets for the use of their own country’s ccTLDs as a substitute or alternative to our TLDs; and

• increased acceptance and use of new gTLDs as substitutes for established gTLDs.

If the market for e-commerce and communications over IP and other networks does not grow or these services are not widely accepted in the market, our
business could be materially harmed.

We may face operational and other risks from the introduction of new gTLDs by ICANN and our provision of back-end registry services.

Approximately 1,000 new gTLDs have already been delegated in this initial round of new gTLDs. ICANN plans on offering a second round of new gTLDs
after the completion of the initial round, the timing of which is uncertain. As set forth in
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the Verisign Labs Technical Report #1130007 version 2.2: New gTLD Security and Stability Considerations released on March 28, 2013, and reiterated in our
further publications since then, we continue to believe there are issues regarding the deployment of the new gTLDs that should have been addressed before any
new gTLDs were delegated, and despite our and others’ efforts, some of these issues have not been addressed by ICANN sufficiently, if at all. For example,
domain name collisions have been reported to ICANN, which have resulted in various network interruptions for enterprises as well as confusion and usability
issues that have led to phishing attacks. It is anticipated that as additional new gTLDs are delegated more domain name collisions and associated security issues
will occur.

We have entered into agreements to provide back-end registry services to other registry operators and applicants for new gTLDs. We may face risks
regarding ICANN requirements for mitigating name collisions in the new gTLDs which we operate or for which we provide back-end registry services. For
example, the possibility exists that “controlled interruption” periods may disrupt network services or that privacy or secure communications may be impacted as a
result of insufficient preparedness by ICANN and the community for the launch of new gTLDs.

Our agreements with ICANN to provide registry services in connection with our new gTLDs, including our IDN gTLDs, and our agreements to provide back-
end registry services directly to other applicants and indirectly through reseller relationships expose us to operational and other risks. For example, the increase in
the number of gTLDs for which we provide registry services on a standalone basis or as a back-end service provider could further increase costs or increase the
frequency or scope of targeted attacks from nefarious actors.

The business environment is highly competitive and, if we do not compete effectively, we may suffer lower demand for our products, price reductions,
reduced gross margins and loss of market share.

The internet and communications network services industries are characterized by rapid technological change and frequent new product and service
announcements which require us continually to improve the performance, features and reliability of our services, particularly in response to competitive offerings
or alternatives to our products and services. In order to remain competitive and retain our market position, we must continually improve our access to technology
and software, support the latest transmission technologies, and adapt our products and services to changing market conditions and our customers’ and internet
users’ preferences and practices, or launch entirely new products and services such as new gTLDs in anticipation of, or in response to, market trends. We cannot
assure that competing technologies developed by others or the emergence of new industry standards will not adversely affect our competitive position or render our
services or technologies noncompetitive or obsolete. In addition, our markets are characterized by announcements of collaborative relationships involving our
competitors. The existence or announcement of any such relationships could adversely affect our ability to attract and retain customers. As a result of the foregoing
and other factors, we may not be able to compete effectively with current or future competitors, and competitive pressures that we face could materially harm our
business.

We face competition in the domain name registry space from other gTLD and ccTLD registries that are competing for the business of entities and individuals
that are seeking to obtain a domain name registration and/or establish a web presence. We have applied for new gTLDs including certain IDN gTLDs; however,
there is no guarantee that such new gTLDs will be as or more successful than the new gTLDs obtained by our competitors. For example, some of the new gTLDs,
including our new gTLDs, may face additional universal acceptance and usability challenges in that current desktop and mobile device software does not
ubiquitously recognize these new gTLDs and may be slow to adopt standards or support these gTLDs, even if demand for such products is strong. This is
particularly true for IDN gTLDs, but applies to conventional gTLDs as well. As a result of these challenges, it is possible that resolution of domain names within
some of these new gTLDs may be blocked within certain state or organizational environments, challenging universal resolvability of these strings and their general
acceptance and usability on the internet.

See the “Competition” section in Part I, Item 1 of the Company’s Annual Report on Form 10-K for the year ended December 31, 2015, which was filed on
February 19, 2016, for further information.

We must establish and maintain strong relationships with registrars and their resellers to maintain their focus on marketing our products and services
otherwise our Registry Service business could be harmed.

One registrar accounts for approximately 30% of our revenues. All of our domain name registrations occur through registrars. Registrars and their resellers
utilize substantial marketing efforts to increase the demand and/or renewal rates for domain names. Consolidation in the registrar or reseller industry or changes in
ownership, management, or strategy among individual registrars or resellers could result in significant changes to their business, operating model and cost
structure. Such changes could include reduced marketing efforts or other operational changes that could adversely impact the demand and/or the renewal rates for
domain names. With the introduction of new gTLDs, many of our registrars have chosen to, and may continue to choose to, focus their short or long-term
marketing efforts on these new offerings and/or reduce the prominence or visibility of our products and services on their e-commerce platforms. Our registrars and
resellers not only sell domain name registrations of other competing registries but also sell and support their own services for websites such as email, website
hosting, as well as

28



Table of Contents

other services. To the extent that registrars and their resellers focus more on selling and supporting other services and less on the registration and renewal of our
TLDs, our revenues could be adversely impacted. Our ability to successfully market our services to, and build and maintain strong relationships with, new and
existing registrars or resellers is a factor upon which successful operation of our business is dependent. If we are unable to keep a significant portion of their
marketing efforts focused on selling our TLDs as opposed to other competing TLDs or their own services, our business could be harmed.

If we encounter system interruptions or failures, we could be exposed to liability and our reputation and business could suffer.

We depend on the uninterrupted operation of our various systems, secure data centers and other computer and communication networks. Our systems and
operations are vulnerable to damage or interruption from:

• power loss, transmission cable cuts and other telecommunications failures;

• damage or interruption caused by fire, earthquake, and other natural disasters;

• attacks, including hacktivism, by miscreants or other nefarious actors;

• computer viruses or software defects;

• physical or electronic break-ins, sabotage, intentional acts of vandalism, terrorist attacks and other events beyond our control;

• risks inherent in or arising from the terms and conditions of our agreements with service providers to operate our networks and data centers;

• state suppression of internet operations; and

• any failure to implement effective and timely remedial actions in response to any damage or interruption.

Most of the computing infrastructure for our Shared Registration System is located at, and most of our customer information is stored in, our facilities in
New Castle, Delaware; Dulles, Virginia; and Fribourg, Switzerland. To the extent we are unable to partially or completely switch over to our primary alternate or
tertiary sites, any damage or failure that causes interruptions in any of these facilities or our other computer and communications systems could materially harm
our business. Although we carry insurance for property damage, we do not carry insurance or financial reserves for such interruptions, or for potential losses
arising from terrorism.

In addition, our Registry Services business and certain of our other services depend on the efficient operation of the internet connections to and from
customers to our Shared Registration System residing in our secure data centers. These connections depend upon the efficient operation of internet service
providers and internet backbone service providers, all of which have had periodic operational problems or experienced outages in the past beyond our scope of
control. In addition, if these service providers do not protect, maintain, improve, and reinvest in their networks or present inconsistent data regarding the DNS
through their networks, our business could be harmed.

A failure in the operation or update of the root zone servers, the root zone file, the root zone management system, the TLD name servers, or the TLD zone
files that we operate, or other network functions, could result in a DNS resolution or other service outage or degradation; the deletion of one or more TLDs from
the internet; the deletion of one or more second-level domain names from the internet for a period of time; or a misdirection of a domain name to a different server.
A failure in the operation or update of the supporting cryptographic and other operational infrastructure that we maintain could result in similar consequences. A
failure in the operation of our Shared Registration System could result in the inability of one or more registrars to register or maintain domain names for a period of
time. In the event that a registrar has not implemented back-up services in conformance with industry best practices, the failure could result in permanent loss of
transactions at the registrar during that period. Any of these problems or outages could create potential liability, including liability arising from a  failure to meet
our service level agreements in our Registry Agreements, and could decrease customer satisfaction, harming our business or resulting in adverse publicity that
could adversely affect the market’s perception of the security of e-commerce and communications over the internet as well as of the security or reliability of our
services.

Our operating results may be adversely affected as a result of unfavorable market, economic, social and political conditions.

An unstable global economic, social and political environment, including hostilities and conflicts in various regions both inside and outside the U.S., natural
disasters, currency fluctuations, and country specific operating regulations may have a negative impact on demand for our services, our business and our foreign
operations. The economic, social and political environment has impacted or may negatively impact, among other things:
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• our customers’ continued growth and development of their businesses and our customers’ ability to continue as going concerns or maintain their
businesses, which could affect demand for our products and services;

• current and future demand for our services, including decreases as a result of reduced spending on information technology and communications by our
customers;

• price competition for our products and services;

• the price of our common stock;

• our liquidity and our associated ability to execute on any share repurchase plans;

• our ability to service our debt, to obtain financing or assume new debt obligations; and

• our ability to obtain payment for outstanding debts owed to us by our customers or other parties with whom we do business.

In addition, to the extent that the economic, social and political environment impacts specific industry and geographic sectors in which many of our
customers are concentrated, that may have a disproportionate negative impact on our business.

Our international operations subject our business to additional economic and political risks that could have an adverse impact on our revenues and
business.

A significant portion of our revenues is derived from customers outside the U.S. Doing business in international markets has required and will continue to
require significant management attention and resources. We may also need to tailor some of our services for a particular market and to enter into international
distribution and operating relationships. We may fail to maintain our ability to conduct business, including potentially material business operations in some
international locations, or we may not succeed in expanding our services into new international markets or expand our presence in existing markets. Failure to do
so could materially harm our business. Moreover, local laws and customs in many countries differ significantly from those in the U.S. In many foreign countries,
particularly in those with developing economies, it is common for others to engage in business practices that are prohibited by our internal policies and procedures
or U.S. law or regulations applicable to us. There can be no assurance that our employees, contractors and agents will not take actions in violation of such policies,
procedures, laws and/or regulations. Violations of laws, regulations or internal policies and procedures by our employees, contractors or agents could result in
financial reporting problems, investigations, fines, penalties, or prohibition on the importation or exportation of our products and services and could have a
material adverse effect on our business. In addition, we face risks inherent in doing business on an international basis, including, among others:

• competition with foreign companies or other domestic companies entering the foreign markets in which we operate, as well as foreign governments
actively promoting ccTLDs, which we do not operate;

• legal uncertainty regarding liability, enforcing our contracts and compliance with foreign laws;

• tariffs and other trade barriers and restrictions;

• difficulties in staffing and managing foreign operations;

• currency fluctuations;

• potential problems associated with adapting our services to technical conditions existing in different countries;

• difficulty of verifying customer information, including complying with the customer verification requirements of certain countries;

• more stringent privacy policies in some foreign countries;

• additional vulnerability from terrorist groups targeting U.S. interests abroad;

• potentially conflicting or adverse tax consequences;

• reliance on third parties in foreign markets in which we only recently started doing business; and

• potential concerns of international customers and prospects regarding doing business with U.S. technology companies due to alleged U.S. government
data collection policies.

We rely on our intellectual property rights to protect our proprietary assets, and any failure by us to protect or enforce, or any misappropriation of, our
intellectual property could harm our business.

Our success depends in part on our internally developed technologies and related intellectual property. Despite our precautions, it may be possible for a third
party to copy or otherwise obtain and use our intellectual property without authorization. Furthermore, the laws of foreign countries may not protect our proprietary
rights in those countries to the same
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extent U.S. law protects these rights in the U.S. In addition, it is possible that others may independently develop substantially equivalent intellectual property. If we
do not effectively protect our intellectual property, our business could suffer. Additionally, we have filed patent applications with respect to some of our
technology in the U.S. Patent and Trademark Office and patent offices outside the U.S. Patents may not be awarded with respect to these applications and even if
such patents are awarded, third parties may seek to oppose or otherwise challenge our patents, and such patents’ scope may differ significantly from what was
requested in the patent applications and may not provide us with sufficient protection of our intellectual property. In the future, we may have to resort to litigation
to enforce and protect our intellectual property rights, to protect our trade secrets or to determine the validity and scope of the proprietary rights of others. This type
of litigation is inherently unpredictable and, regardless of its outcome, could result in substantial costs and diversion of management attention and technical
resources. Some of the software and protocols used in our business are based on standards set by standards setting organizations such as the Internet Engineering
Task Force. To the extent any of our patents are considered “standards essential patents,” we may be required to license such patents to our competitors on
reasonable and non-discriminatory terms.

We also license third-party technology that is used in some of our products and services to perform key functions. These third-party technology licenses may
not continue to be available to us on commercially reasonable terms or at all. The loss of or our inability to obtain or maintain any of these technology licenses
could hinder or increase the cost of our launching new products and services, entering into new markets and/or otherwise harm our business. Some of the software
and protocols used in our Registry Services business are in the public domain or may otherwise become publicly available, which means that such software and
protocols are equally available to our competitors.

We rely on the strength of our Verisign brand to help differentiate ourselves in the marketing of our products. Dilution of the strength of our brand could
harm our business. We are at risk that we will be unable to fully register, build equity in, or enforce the Verisign logo in all markets where Verisign products and
services are sold. In addition, in the U.S. and most other countries’ word marks for TLDs have currently not been successfully registered as trademarks.
Accordingly, we may not be able to fully realize or maintain the value of these intellectual property assets.

We could become subject to claims of infringement of intellectual property of others, which could be costly to defend and could harm our business.

We cannot be certain that we do not and will not infringe the intellectual property rights of others. Claims relating to infringement of intellectual property of
others or other similar claims have been made against us in the past and could be made against us in the future. It is possible that we could become subject to
additional claims for infringement of the intellectual property of third parties. The international use of our logo could present additional potential risks for third
party claims of infringement. Any claims, with or without merit, could be time consuming, result in costly litigation and diversion of technical and management
personnel attention, cause delays in our business activities generally, or require us to develop a non-infringing logo or technology or enter into royalty or licensing
agreements. Royalty or licensing agreements, if required, may not be available on acceptable terms or at all. If a successful claim of infringement were made
against us, we could be required to pay damages or have portions of our business enjoined. If we could not identify and adopt an alternative non-infringing logo,
develop non-infringing technology or license the infringed or similar technology on a timely and cost-effective basis, our business could be harmed.

A third party could claim that the technology we license from other parties infringes a patent or other proprietary right. Litigation between the licensor and a
third party or between us and a third party could lead to royalty obligations for which we are not indemnified or for which indemnification is insufficient, or we
may not be able to obtain any additional license on commercially reasonable terms or at all.

In addition, legal standards relating to the validity, enforceability, and scope of protection of intellectual property rights in internet-related businesses,
including patents related to software and business methods, are uncertain and evolving. Because of the growth of the internet and internet-related businesses, patent
applications are continuously being filed in connection with internet-related technology. There are a significant number of U.S. and foreign patents and patent
applications in our areas of interest, and we believe that there has been, and is likely to continue to be, significant litigation in the industry regarding patent and
other intellectual property rights.

We could become involved in claims, lawsuits or investigations that may result in adverse outcomes.

In addition to possible intellectual property litigation and infringement claims, we are, and may in the future, become involved in other claims, lawsuits and
investigations, including with respect to the root zone maintainer agreement now under negotiation with ICANN. Such proceedings may initially be viewed as
immaterial but could prove to be material. Litigation is inherently unpredictable, and excessive verdicts do occur. Adverse outcomes in lawsuits and investigations
could result in significant monetary damages, including indemnification payments, or injunctive relief that could adversely affect our ability to conduct our
business and may have a material adverse effect on our financial condition, results of operations and cash flows. Given the inherent uncertainties in litigation,  even
when we are able to reasonably estimate the amount of possible loss or range
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of loss and therefore record an aggregate litigation accrual for probable and reasonably estimable loss contingencies, the accrual may change in the future due to
new developments or changes in approach.  In addition, such investigations, claims and lawsuits could involve significant expense and diversion of management’s
attention and resources from other matters.

We continue to explore new strategic initiatives, the pursuit of any of which may pose significant risks and could have a material adverse effect on our
business, financial condition and results of operations.

We are exploring a variety of possible strategic initiatives which may include, among other things, the investment in, and the pursuit of, new revenue
streams, services or products, changes to our offerings, initiatives to leverage our patent portfolio, our Security Services business, back-end registry services and
IDN gTLDs. In addition, we have evaluated and are pursuing and will continue to evaluate and pursue acquisitions of TLDs that are currently in operation and
those that have not yet been awarded as long as they support our growth strategy.

Any such strategic initiative may involve a number of risks, including: the diversion of our management’s attention from our existing business to develop
the initiative, related operations and any requisite personnel; possible regulatory scrutiny or third-party claims; possible material adverse effects on our results of
operations during and after the development process; our possible inability to achieve the intended objectives of the initiative; as well as damage to our reputation
if we are unsuccessful in pursuing a strategic initiative. Such initiatives may result in a reduction of cash or increased costs. We may not be able to successfully or
profitably develop, integrate, operate, maintain and manage any such initiative and the related operations or employees in a timely manner or at all. Furthermore,
under our agreements with ICANN, we are subject to certain restrictions in the operation of .com
, .net,
.name
and other TLDs, including required ICANN approval
of new registry services for such TLDs. If any new initiative requires ICANN review or ICANN determines that such a review is required, we cannot predict
whether this process will prevent us from implementing the initiative in a timely manner or at all. Any strategic initiative to leverage our patent portfolio will likely
increase litigation risks from potential licensees and we may have to resort to litigation to enforce our intellectual property rights.

We depend on key employees to manage our business effectively, and we may face difficulty attracting and retaining qualified leaders.

We operate in a unique competitive and highly regulated environment and we depend on the knowledge, experience, and performance of our senior
management team and other key employees in this regard and otherwise. We periodically experience changes in our management team. If we are unable to attract,
integrate, retain and motivate these key individuals and additional highly skilled technical, sales and marketing, and other experienced employees, and implement
succession plans for these personnel, our business may suffer. For example, our service products are highly technical and require individuals skilled and
knowledgeable in unique platforms and software implementation.

Changes in, or interpretations of, tax rules and regulations or our tax positions may adversely affect our effective tax rates.

We are subject to income taxes in both the U.S. and numerous foreign jurisdictions. Significant judgment is required in determining our worldwide provision
for income taxes. In the ordinary course of our business, there are many transactions and calculations where the ultimate tax determination is uncertain. We are
subject to audit by various tax authorities. In accordance with U.S. GAAP, we recognize income tax benefits, net of required valuation allowances and accrual for
uncertain tax positions. For example, we claimed a worthless stock deduction on our 2013 federal income tax return and recorded a net income tax benefit of
$380.1 million. Although we believe our tax estimates are reasonable, the final determination of tax audits and any related litigation could be materially different
than that which is reflected in historical income tax provisions and accruals. Should additional taxes be assessed as a result of an audit or litigation, an adverse
effect on our results of operations, financial condition and cash flows in the period or periods for which that determination is made could result.

A significant portion of our foreign earnings for the current fiscal year was earned in low tax jurisdictions. Our effective tax rate could fluctuate significantly
on a quarterly basis and could be adversely affected to the extent earnings are lower than anticipated in countries where we have lower statutory rates and higher
than anticipated in countries where we have higher statutory rates.

Various legislative proposals that would reform U.S. corporate tax laws have been proposed by the Obama administration as well as members of Congress,
including proposals that would significantly impact how U.S. multinational corporations are taxed on foreign earnings. We are unable to predict whether these or
other proposals will be implemented. Although we cannot predict whether or in what form any proposed legislation may pass, if enacted, such legislation could
have a material adverse impact on our tax expense or cash flow.

Our foreign earnings, which are indefinitely reinvested offshore, constitute a majority of our cash, cash equivalents and marketable securities, and there
is a high cost associated with a change in our indefinite reinvestment assertion or a repatriation of those funds to the U.S.
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A majority of our cash, cash equivalents and marketable securities are held by our foreign subsidiaries. Our foreign earnings are indefinitely reinvested
offshore and are not available to be used in the U.S. for working capital needs, debt obligations, acquisitions, share repurchases, dividends or other general
corporate purposes. In the event that funds from our foreign operations are needed in the U.S. for any purpose, we would be required to accrue and pay additional
U.S. taxes in order to repatriate those funds, which could be significant.  Further, if we are unable to indefinitely reinvest our foreign earnings our effective tax rate
would increase. These could adversely impact our business valuation and stock price.

Our marketable securities portfolio could experience a decline in market value, which could materially and adversely affect our financial results.

As of June 30, 2016 , we had $1.9 billion in cash, cash equivalents, marketable securities and restricted cash, of which $1.7 billion was invested in
marketable securities. The marketable securities consist primarily of debt securities issued by the U.S. Treasury meeting the criteria of our investment policy,
which is focused on the preservation of our capital through the investment in investment grade securities. We currently do not use derivative financial instruments
to adjust our investment portfolio risk or income profile.

These investments, as well as any cash deposited in bank accounts, are subject to general credit, liquidity, market and interest rate risks, which may be
exacerbated by unusual events, such as the U.S. debt ceiling crisis and the Eurozone crisis, which affected various sectors of the financial markets and led to global
credit and liquidity issues. During the 2008 financial crisis, the volatility and disruption in the global credit market reached unprecedented levels. If the global
credit market deteriorates again or other events negatively impact the market for U.S. Treasury securities, our investment portfolio may be impacted and we could
determine that some of our investments have experienced an other-than-temporary decline in fair value, requiring an impairment charge which could adversely
impact our results of operations and cash flows.

We are subject to the risks of owning real property.

We own the land and building in Reston, Virginia, which constitutes our headquarters facility. Ownership of this property, as well as our data centers in
Dulles, Virginia and New Castle, Delaware, may subject us to risks, including:

• adverse changes in the value of the properties, due to interest rate changes, changes in the commercial property markets, or other factors;

• ongoing maintenance expenses and costs of improvements;

• the possible need for structural improvements in order to comply with environmental, health and safety, zoning, seismic, disability law, or other
requirements;

• the possibility of environmental contamination or notices of violation from federal or state environmental agencies; and

• possible disputes with neighboring owners, tenants, service providers or others.

We have anti-takeover protections that may discourage, delay or prevent a change in control that could benefit our stockholders.

Our amended and restated Certificate of Incorporation and Bylaws contain provisions that could make it more difficult for a third party to acquire us without
the consent of our Board of Directors (“Board”). These provisions include:

• our stockholders may take action only at a duly called meeting and not by written consent;

• special meetings of our stockholders may be called only by the chairman of the board of directors, the president, our Board, or the secretary (acting as a
representative of the stockholders) whenever a stockholder or group of stockholders owning at least thirty-five percent (35%) in the aggregate of the
capital stock issued, outstanding and entitled to vote, and who held that amount in a net long position continuously for at least one year, so request in
writing;

• vacancies on our Board can be filled until the next annual meeting of stockholders by a majority of directors then in office; and

• our Board has the ability to designate the terms of and issue new series of preferred stock without stockholder approval.

In addition, Section 203 of the General Corporation Law of Delaware prohibits a publicly held Delaware corporation from engaging in a business
combination with an interested stockholder, generally a person which together with its affiliates owns or within the last three years has owned 15% or more of our
voting stock, for a period of three years after the date of the transaction in which the person became an interested stockholder, unless in the same transaction the
interested stockholder acquired 85% ownership of our voting stock (excluding certain shares) or the business combination is approved in a prescribed manner.
Section 203 therefore may impact the ability of an acquirer to complete an acquisition of us after a successful tender offer and accordingly could discourage, delay
or prevent an acquirer from making an unsolicited offer without the approval of our Board.
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We have a considerable number of common shares subject to future issuance.

As of June 30, 2016 , we had one billion authorized common shares, of which 107.2 million shares were outstanding. In addition, of our authorized common
shares, 12.7 million common shares were reserved for issuance pursuant to outstanding equity and employee stock purchase plans (“Equity Plans”), and
36.4 million shares were reserved for issuance upon conversion of our 3.25% Junior Subordinated Convertible Debentures due 2037 (“Subordinated Convertible
Debentures”). As a result, we keep substantial amounts of our common stock available for issuance upon exercise or settlement of equity awards outstanding under
our Equity Plans and/or the conversion of Subordinated Convertible Debentures into our common stock. Issuance of all or a large portion of such shares would be
dilutive to existing security holders, could adversely affect the prevailing market price of our common stock and could impair our ability to raise additional capital
through the sale of equity securities.

Our financial condition and results of operations could be adversely affected if we do not effectively manage our indebtedness.

We have a significant amount of outstanding debt, and we may incur additional indebtedness in the future. Our substantial indebtedness, including any future
indebtedness, requires us to dedicate a significant portion of our cash flow from operations or to arrange alternative liquidity sources to make principal and interest
payments, when due, or to repurchase or settle our debt, if triggered, by certain corporate events, certain events of default, or conversion. It could also limit our
flexibility in planning for or reacting to changes in our business and our industry, or make required capital expenditures and investments in our business; make it
difficult or more expensive to refinance our debt or obtain new debt; trigger an event of default; and increase our vulnerability to adverse changes in general
economic and industry conditions. Some of our debt contains covenants which may limit our operating flexibility, including restrictions on share repurchases,
dividends, prepayment or repurchase of debt, acquisitions, disposing of assets, if we do not continue to meet certain financial ratios. Any rating assigned to our
debt securities could be lowered or withdrawn by a rating agency, which could make it more difficult or more expensive for us to obtain additional debt financing
in the future. The settlement amount, contingent interest, and potential recapture of income tax deductions related to our Subordinated Convertible Debentures can
be substantial, and can increase significantly based on changes in our stock price. The occurrence of any of the foregoing factors could have a material adverse
effect on our business, cash flows, results of operations and financial condition.
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ITEM 2.    UNREGISTERED SALES OF EQUITY SECURITIES AND USE OF PROCEEDS

The following table presents the share repurchase activity during the three months ended June 30, 2016 :

Total Number
of Shares

Purchased

Average
Price Paid
per Share

Total Number
of Shares

Purchased as
Part of Publicly

Announced
Plans or

Programs (1)

Approximate
Dollar Value of

Shares That May
Yet Be Purchased
Under the Plans or

Programs (1)
(Shares in thousands)

April 1 – 30, 2016 550 $ 89.22 550 $ 866.7 million
May 1 – 31, 2016 576 $ 85.40 576 $ 817.5 million
June 1 – 30, 2016 608 $ 84.95 608 $ 765.9 million

1,734 1,734

(1) Effective February 11, 2016, our Board of Directors authorized the repurchase of approximately $611.2 million of our common stock, in addition to the
$388.8 million of our common stock remaining available for repurchase under the previous share repurchase program, for a total repurchase authorization of
up to $1.0 billion of our common stock. The share repurchase program has no expiration date. Purchases made under the program could be effected through
open market transactions, block purchases, accelerated share repurchase agreements or other negotiated transactions.
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ITEM 5.    OTHER INFORMATION

On July 27, 2016, our Board of Directors amended our Bylaws to implement the changes discussed in the Company’s proxy statement for the 2016 Annual
Meeting of Stockholders. The amended Bylaws were effective upon approval by the Board of Directors.

The Bylaws were amended to provide for “proxy access” by eligible stockholders. Specifically, the Bylaws permit a stockholder, or a group of up to twenty
stockholders, that has continuously owned at least 3% of the Company’s outstanding stock entitled to vote in the election of directors for at least three years, to
nominate and include in the Company’s proxy materials for an annual meeting of stockholders up to the greater of two directors or 20% of the number of the
directors then in office provided that the nominating stockholder(s) and nominee(s) satisfy the requirements described in the provision. (Article I, Section 14). As a
result of these amendments, if any stockholder intends to include a director nominee in the proxy statement for the Company’s 2017 Annual Meeting of
Stockholders, the stockholder must notify the Secretary of the Company in writing and the notice must be delivered to the Secretary at the principal executive
office of the Company not earlier than the close of business on November 30, 2016, nor later than the close of business on December 30, 2016. The nomination
must otherwise comply with the applicable requirements of the Bylaws.

In addition, the Bylaws were amended to, among other things:

• Conform the definition of stock ownership used in the provisions on stockholder-requested special meetings to the definition used in the proxy access
bylaw. (Article I, Section 2)

• Clarify the methods for giving notice for meetings of stockholders and Board of Directors meetings. (Article I, Section 4 and Article II, Section 11)

• Implement majority voting in uncontested director elections with plurality voting retained for contested elections. (Article I, Section 10 and Article II,
Section 3)

• Add provisions requiring all director nominees, regardless of whether nominees are nominated by the Board or a stockholder, to provide certain
information and representations. (Article I, Section 12)

• Include an advance notice provision regarding nominating persons for election to the Board and proposing other business to be considered at annual and
special stockholder meetings. For annual meetings, this provision requires a stockholder to provide notice and certain information about the stockholder
and the nominee or item of business generally not later than the close of business on the 90th day nor earlier than the close of business on the 120th day
prior to the first anniversary of the previous year’s annual meeting of stockholders. (Article I, Section 13) As a result of the amendments, if any
stockholder intends to nominate a director candidate or propose other business for consideration at the Company’s 2017 Annual Meeting of Stockholders
(not including a proposal intended for inclusion in the Company’s proxy statement in accordance with the SEC’s Rule 14a-8 under the Securities
Exchange Act of 1934), the stockholder must notify the Secretary of the Company in writing and the notice must be delivered to the Secretary at the
principal executive office of the Company not earlier than the close of business on February 9, 2017, nor later than the close of business on March 11,
2017  The notice also must comply with the applicable requirements of the Bylaws.

• Clarify the Board’s ability to use the methods in Delaware General Corporation Law Section 141(f) when the Board is taking action by unanimous
consent in lieu of a meeting, which includes the use of electronic transmission. (Article II, Section 14)

• Conform provisions relating to Board committees and subcommittees to amendments to the Delaware General Corporation Law set to take effect on
August 1, 2016. (Article II, Section 17)

• Clarify the Board’s ability to delegate authority to officers, employees and agents outside the Bylaws. (Article III, Section 1)

• Remove inoperative language about stockholder action by written consent without a meeting of stockholders.

• Other miscellaneous wording changes throughout the document to make corrections, to clarify language and to conform the language in the Bylaws to
that of the Certificate or the Delaware General Corporation Law.

This description of the amendments to the Bylaws is qualified in its entirety by reference to the text of the Bylaws filed as Exhibit 3.02 to this Form 10-Q.
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ITEM 6.    EXHIBITS

As required under Item 6—Exhibits, the exhibits filed as part of this report are provided in this separate section. The exhibits included in this section are as
follows:

Exhibit
Number Exhibit Description

3.02 Bylaws of VeriSign, Inc.

31.01 Certification of Principal Executive Officer pursuant to Exchange Act Rule 13a-14(a).

31.02 Certification of Principal Financial Officer pursuant to Exchange Act Rule 13a-14(a).

32.01 Certification of Principal Executive Officer pursuant to Exchange Act Rule 13a-14(b) and Section 1350 of Chapter 63 of Title 18 of the U.S. Code
(18 U.S.C. 1350). *

32.02 Certification of Principal Financial Officer pursuant to Exchange Act Rule 13a-14(b) and Section 1350 of Chapter 63 of Title 18 of the U.S. Code
(18 U.S.C. 1350). *

101.INS XBRL Instance Document

101.SCH XBRL Taxonomy Extension Schema

101.CAL XBRL Taxonomy Extension Calculation Linkbase

101.DEF XBRL Taxonomy Extension Definition Linkbase

101.LAB XBRL Taxonomy Extension Label Linkbase

101.PRE XBRL Taxonomy Extension Presentation Linkbase

* As contemplated by SEC Release No. 33-8212, these exhibits are furnished with this Quarterly Report on Form 10-Q and are not deemed filed with the
SEC and are not incorporated by reference in any filing of VeriSign, Inc. under the Securities Act of 1933 or the Securities Exchange Act of 1934,
whether made before or after the date hereof and irrespective of any general incorporation language in such filings.
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SIGNATURES

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned
thereunto duly authorized.

Date: July 28, 2016 By: / S /    D. J AMES  B IDZOS        
D. James Bidzos

Chief Executive Officer

Date: July 28, 2016 By: / S /   G EORGE  E. K ILGUSS , III 
George E. Kilguss, III
Chief Financial Officer

38



EXHIBIT 3.02

BYLAWS

of

VERISIGN, INC.

ARTICLE I

Stockholders

Section 1. Annual Meeting . An annual meeting of the stockholders of the corporation, for the election of the directors to succeed those whose terms
expire and for the transaction of such other business as may properly come before the meeting, shall be held at such place, on such date and at such time as the
Board of Directors shall each year fix.

Section 2. Special Meetings . (a) Special meetings of the stockholders, for any purpose or purposes prescribed in the notice of the meeting, shall be held at
such place, on such date, and at such time as determined by the Board of Directors and may be called only by (i) the Board of Directors pursuant to a resolution
adopted by a majority of the total number of directors authorized by resolutions (whether or not there exist any vacancies in previously authorized directorships at
the time any such resolution is presented to the Board of Directors for adoption), (ii) the Chairman of the Board of Directors, (iii) the President or (iv) the Secretary
whenever a stockholder or group of stockholders Owning (as defined below) at least thirty-five percent (35%) in the aggregate of the capital stock issued,
outstanding and entitled to vote, and who held that amount in a net long position continuously for at least one year (the “Eligibility Criteria”), so request in writing.
Business transacted at special meetings shall be confined to the purpose or purposes stated in the notice of the meeting.

In the case of clause (iv) of the immediately preceding sentence, each such written request must be signed by each stockholder making the request and
delivered to the Secretary at the principal executive office of the corporation and shall set forth (a) a brief description of the business desired to be brought before
the special meeting of the stockholders, including the complete text of any resolutions to be presented at the special meeting of the stockholders with respect to
such business, and the reasons for conducting such business at the meeting; (b) the date of request; (c)(i) if any stockholder making the request is a registered
holder of the corporation’s stock, the name, address and ownership information, as they appear on the corporation’s books, of each such stockholder and (ii) if any
stockholder making the request is not a registered holder of the corporation’s stock, proof of satisfaction by each such stockholder of the Eligibility Criteria which
shall be substantially similar to the proof specified by Rule 14a-8(b)(2)(i) or (ii) under the Securities Exchange Act of 1934 (the “Exchange Act”), as amended
from time to time, in each case, including a written agreement to update and supplement such information upon the occurrence of any changes thereto; (d) a
representation that each requesting stockholder intends to appear in person or by proxy at the special meeting of the stockholders to transact the business specified;
and (e) a representation that each requesting stockholder intends to hold the shares of the corporation’s stock set forth in the written request through the date of the
special meeting of the stockholders; provided that, if any such requesting stockholder (x) fails to satisfy the Eligibility Criteria or to follow one of the procedural
requirements described in clauses (a) through (e) of this sentence (the “Procedural Requirements”), the corporation shall not be obligated to call a special meeting
unless the remaining requesting stockholders continue to satisfy the Eligibility Criteria and the Procedural Requirements or (y) fails to hold the required number of
shares through the date of the special meeting (a “Non Performing Holder”), the corporation may cancel the special meeting (if previously called but not yet held)
unless the remaining requesting stockholders have not failed to hold such shares through such date and continue to satisfy the Eligibility Criteria; provided, further,
that the corporation may disregard future requests to call special meetings from each Non Performing Holder for the following two calendar years. Following
receipt by the Secretary of a written request of stockholders that complies with the requirements set forth in this Section 2 (a “Special Meeting Request”), the
Secretary shall call a special meeting of the stockholders.

(b) Revocation of Special Meeting Request . A stockholder may revoke a Special Meeting Request at any time by written revocation. Following such
revocation, the Board of Directors, in its discretion, may cancel the special meeting unless, in the case of a Special Meeting Request, any remaining requesting
stockholders continue to satisfy the Eligibility Criteria and the Procedural Requirements. For purposes of this Section 2, written revocation shall mean delivering a
notice of revocation to the Secretary.
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(c) Limitations . The Secretary shall not call a special meeting in response to a Special Meeting Request if (i) an identical or substantially similar item (as
determined by the Board of Directors, a “Similar Item”) is included or will be included in the corporation’s notice of meeting as an item of business to be brought
before a meeting of stockholders that will be held not later than ninety (90) days after the delivery date of the Special Meeting Request (the “Delivery Date”); (ii)
the Delivery Date is during the period commencing ninety (90) days prior to the date of the next annual meeting of stockholders and ending on the date of the next
annual meeting of stockholders; (iii) a Similar Item was presented at any meeting of stockholders held within one hundred and eighty (180) days prior to the
Delivery Date; (iv) the Special Meeting Request relates to an item of business that is not a proper subject for stockholder action under applicable law; or (v) such
Special Meeting Request was made in a manner that involved a violation of Regulation 14A under the Exchange Act or other applicable law. For purposes of this
Section 2, the election of directors shall be deemed to be a Similar Item with respect to all items of business involving the election or removal of directors.

For the purposes of this Section 2, a stockholder or beneficial owner is deemed to “Own” only those outstanding shares of capital stock as to which the
person possesses both (A) the full voting and investment rights pertaining to the shares and (B) the full economic interest in (including the opportunity for profit
and risk of loss on) such shares, except that the number of shares calculated in accordance with clauses (A) and (B) shall not include any shares (1) sold by such
person in any transaction that has not been settled or closed, (2) borrowed by the person for any purposes or purchased by the person pursuant to an agreement to
resell, or (3) subject to any option, warrant, forward contract, swap, contract of sale, or other derivative or similar agreement entered into by the person, whether
the instrument or agreement is to be settled with shares or with cash based on the notional amount or value of outstanding shares of capital stock, if the instrument
or agreement has, or is intended to have, or if exercised would have, the purpose or effect of (x) reducing in any manner, to any extent or at any time in the future,
the person’s full right to vote or direct the voting of the shares, and/or (y) hedging, offsetting, or altering to any degree any gain or loss arising from the full
economic ownership of the shares by the person. The terms “Owned,” “Owning” and other variations of the word “Own,” when used with respect to a stockholder
or beneficial owner, have correlative meanings. For purposes of clauses (1) through (3), the term “person” includes its affiliates. A stockholder or beneficial owner
“Owns” shares held in the name of a nominee or other intermediary so long as the person retains the right to instruct how the shares are voted with respect to the
election of directors and the right to direct the disposition thereof and possesses the full economic interest in the shares. The person’s Ownership of shares is
deemed to continue during any period in which the person has delegated any voting power by means of a proxy, power of attorney, or other instrument or
arrangement that is revocable at any time by the stockholder.

Section 3. Place of Meetings . All meetings of stockholders shall be held at the principal office of the corporation unless a different place is fixed by the
person or persons calling the meeting and stated in the notice of the meeting.

Section 4. Notices of Meetings and Adjourned Meetings . A written notice of each annual or special meeting of the stockholders stating the place, date,
and hour thereof, shall be given by the Secretary (or the person or persons calling the meeting), not less than 10 nor more than 60 days before the date of the
meeting, to each stockholder entitled to such notice, and, if mailed, shall be given by depositing it postage prepaid in the United States mail, directed to each
stockholder at his or her address as it appears on the records of the corporation. Notices of all special meetings of stockholders shall state the purpose or purposes
for which the meeting is called. An affidavit of the Secretary, Assistant Secretary, or transfer agent of the corporation that the notice has been given shall, in the
absence of fraud, be prima facie evidence of the facts stated therein. No notice need be given to any person with whom communication is unlawful or to any person
who has waived such notice in the manner permitted by Section 229 of the Delaware General Corporation Law (the “DGCL”). When a meeting is adjourned to
another time and place, notice need not be given of the adjourned meeting if the time and place thereof are announced at the meeting at which the adjournment is
taken except that, if the adjournment is for more than 30 days or if, after the adjournment, a new record date is fixed for the adjourned meeting, a notice of the
adjourned meeting shall be given as provided in this Section 4.

Section 5. Quorum . At any meeting of the stockholders, a quorum for the transaction of business shall consist of one or more individuals appearing in
person or represented by proxy and owning or representing a majority of the shares of the corporation then outstanding and entitled to vote thereat, unless or except
to the extent that the presence of a larger number may be required by law (including as required from time to time by the DGCL or the Certificate of Incorporation
of the corporation (the “Certificate of Incorporation”)). Where a separate vote by a class or classes is required, a majority of the shares of such class or classes then
outstanding and entitled to vote present in person or by proxy shall constitute a quorum entitled to take action with respect to that vote on that matter. If a quorum
shall fail to attend any meeting, the chairman of the meeting or the holders of a majority of the shares of stock entitled to vote thereat who are present, in person or
by proxy, may adjourn the meeting to another place, date, or time.
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Section 6. Organization . Such person as the Board of Directors may have designated or, in the absence of such a person, the President of the corporation
or, in his or her absence, such person as may be chosen by the holders of a majority of the shares entitled to vote thereat who are present, in person or by proxy,
shall call to order any meeting of the stockholders and act as chairman of the meeting. In the absence of the Secretary of the corporation, the secretary of the
meeting shall be such person as the chairman appoints.

Section 7. Conduct of Business . The chairman of any meeting of stockholders shall determine the order of business and the procedure at the meeting,
including such regulation of the manner of voting and the conduct of discussion as seems to him or her in order.

Section 8. Voting . Unless otherwise provided in the Certificate of Incorporation and subject to the provisions of Section 6 of Article IV hereof, each
stockholder shall have one vote for each share of stock entitled to vote held by him or her of record according to the records of the corporation. Persons holding
stock in a fiduciary capacity shall be entitled to vote the shares so held. Persons whose stock is pledged shall be entitled to vote unless the pledgor in a transfer on
the books of the corporation has expressly empowered the pledgee to vote the pledged shares, in which case only the pledgee or his or her proxy shall be entitled to
vote. If shares stand of record in the names of two or more persons or if two or more persons have the same fiduciary relationship respecting the shares then, unless
the Secretary is given written notice to the contrary and is furnished with a copy of the instrument or order appointing them or creating the relationship wherein it is
so provided to the contrary: (a) if only one votes, his or her act binds all; (b) if more than one votes, the act of the majority so voting binds all; and (c) if more than
one votes and the vote is evenly split, the effect shall be as provided by law.

Section 9. Proxies . Each stockholder entitled to vote at a meeting of stockholders may authorize another person or any group of persons to act for him or
her by proxy, but no such proxy shall be voted or acted upon after three years from its date, unless the proxy provides for a longer period.

Section 10. Action at Meeting .

(a) Voting - General . When a quorum is present at any meeting, action of the stockholders on any matter properly brought before such meeting, other
than the election of directors, shall require, and may be effected by, the affirmative vote of the holders of a majority in interest of the stock present or represented
by proxy and entitled to vote on the subject matter, except where a different vote is expressly required by law, the Certificate of Incorporation or these Bylaws, in
which case such express provision shall govern and control.

(b) Voting - Directors . Except as provided in Section 7 of Article II of these Bylaws, each director shall be elected by the affirmative vote of the Majority
of the Votes Cast (as defined herein) with respect to that director at any meeting for the election of directors at which a quorum is present, provided that if as of a
date that is five business days in advance of the date the corporation files its definitive proxy statement (regardless of whether or not thereafter revised or
supplemented) with the Securities and Exchange Commission (“SEC”) the number of nominees exceeds the number of directors to be elected, the directors shall be
elected by the vote of a plurality of the votes cast at such meeting. If the Certificate of Incorporation so provides, no ballot shall be required for the election of
directors unless requested by a stockholder present or represented at the meeting and entitled to vote in the election. For purposes of this paragraph (b), the term
“Majority of the Votes Cast” means, with respect to a nominee for director, that the number of shares voted “for” the election of that nominee must exceed the
number of votes cast “against” that nominee.

Section 11. Stockholder Lists . The officer who has charge of the stock ledger of the corporation shall prepare and make available, at least 10 days before
every meeting of stockholders, a complete list of stockholders entitled to vote at the meeting, arranged in alphabetical order, and showing the address of each
stockholder and the number of shares registered in the name of each stockholder. Such list shall be open to the examination of any stockholder for any purpose
germane to the meeting for a period of at least 10 days prior to the meeting during ordinary business hours, at the principal place of business of the corporation.
Such list shall also be produced and kept at the time and place of the meeting during the whole time thereof, and may be inspected by any stockholder who is
present. The stock ledger shall be the only evidence as to who are the stockholders entitled to examine the stock ledger, the list required by this section or the books
of the corporation, or to vote in person or by proxy at any meeting of stockholders.

Section 12.     Submission of Information by Director Nominees . (a) To be eligible to be a nominee for election or re-election as a director of the
corporation, a person must deliver to the Secretary at the principal executive office of the corporation the following information:
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(i) a written representation and agreement, which shall be signed by such person and shall represent and agree that such person:
(A) consents to serving as a director if elected and (if applicable) to being named in the corporation’s proxy statement and form of proxy as a nominee; (B) is not
and will not become a party to any agreement, arrangement or understanding with, and has not given any commitment or assurance to, any person or entity: (1) as
to how the person, if elected as a director, will act or vote on any issue or question that has not been disclosed to the corporation, or (2) that could limit or interfere
with the person’s ability to comply, if elected as a director, with such person’s fiduciary duties under applicable law; (C) is not and will not become a party to any
agreement, arrangement or understanding with any person or entity other than the corporation with respect to any direct or indirect compensation, reimbursement
or indemnification in connection with service or action as a director that has not been disclosed to the corporation; and (D) if elected as a director, will comply with
all of the corporation’s corporate governance, conflict of interest, confidentiality, and stock ownership and trading policies and guidelines, and any other
corporation policies and guidelines applicable to directors (which will be provided to such person promptly following a request therefor); and

(ii) all completed and signed questionnaires required of the corporation’s directors (which will be provided to such person promptly
following a request therefor).

(b) A nominee for election or re-election as a director of the corporation shall also provide to the corporation such other information as it may reasonably
request. The corporation may request such additional information as necessary to permit the corporation to determine the eligibility of such person to serve as a
director of the corporation, including information relevant to a determination whether such person can be considered an independent director.

(c) N otwithstanding any other provision of these Bylaws, if a stockholder has submitted notice of an intent to nominate a candidate for election or re-
election as a director pursuant to Section 13 of this Article I or Section 14 of this Article I, the questionnaires described in Section 12(a)(ii) above and the
additional information described in clause (b) of this Section 12 above shall be considered timely if provided to the corporation promptly upon request by the
corporation, but in any event within the time period for delivery of a stockholder’s notice pursuant to Section 13 of this Article I or Section 14 of this Article I,
respectively, and all information provided pursuant to this Section 12 shall be deemed part of the stockholder’s notice submitted pursuant to Section 13 of this
Article I or Section 14 of this Article I, respectively.

Section 13. Notice of Stockholder Business; Nominations .

(a) Annual Meeting .

(i) Nominations of persons for election to the Board of Directors and the proposal of business other than nominations to be considered by the
stockholders may be made at an annual meeting of stockholders only (A) pursuant to the corporation’s notice of meeting (or any supplement thereto), (B) by or at
the direction of the Board of Directors (C) by any stockholder of the corporation who is a stockholder of record at the time the notice provided for in this
Section 13(a) is delivered to the Secretary of the corporation, who is entitled to vote at the meeting and who complies with the notice procedures set forth in this
Section 13(a) or (D) by an Eligible Stockholder (as defined in clause (c) of Section 14 of this Article I) pursuant to the requirements of Section 14 of this Article I.
For the avoidance of doubt, the foregoing clauses (C) and (D) shall be the exclusive means for a stockholder to make nominations or propose other business at an
annual meeting of stockholders (other than a proposal included in the corporation’s proxy statement pursuant to and in compliance with Rule 14a‑8 under the
Exchange Act).

(ii) For nominations or other business to be properly brought before an annual meeting by a stockholder pursuant to clause (C) of the foregoing
paragraph, the stockholder must have given timely notice thereof in writing to the Secretary of the corporation and, in the case of business other than nominations,
such business must be a proper subject for stockholder action. To be timely, a stockholder’s notice must be delivered to the Secretary at the principal executive
office of the corporation not later than the close of business (as defined in clause (c)(ii) of this Section 13) on the 90th day nor earlier than the close of business on
the 120th day prior to the first anniversary of the preceding year’s annual meeting; provided, however, that in the event that the date of the annual meeting is more
than 30 days before or more than 60 days after such anniversary date, or if no annual meeting was held in the preceding year, notice by the stockholder to be timely
must be so delivered not earlier than the close of business on the 120th day prior to such annual meeting and not later than the close of business on the later of the
90th day prior to such annual meeting or the 10th day following the date on which public announcement (as defined in clause (c)(ii) of this Section 13) of the date
of such meeting is first made by the corporation. In no event shall an adjournment or recess of an annual meeting, or a postponement of an annual meeting for
which notice of the meeting has already been given to stockholders or with respect to which there has been a public announcement of the date of the meeting,
commence a new time period (or extend any time period) for the giving of a stockholder’s notice as described above. Such stockholder’s notice shall set forth:
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(A) as to each person whom the stockholder proposes to nominate for election or re-election as a director (1) all information relating to
such person that is required to be disclosed in solicitations of proxies for election of directors in an election contest, or is otherwise required, in each case pursuant
to and in accordance with Regulation 14A under the Exchange Act, and (2) the information required to be submitted by nominees pursuant to clause (a)(i) of
Section 12 of this Article I above;

(B) as to any other business that the stockholder proposes to bring before the meeting, a brief description of the business desired to be
brought before the meeting, the text of the proposal or business (including the text of any resolutions proposed for consideration and in the event that such business
includes a proposal to amend these Bylaws, the language of the proposed amendment), the reasons for conducting such business at the meeting and any substantial
interest (within the meaning of Item 5 of Schedule 14A under the Exchange Act) in such business of such stockholder and the beneficial owner (within the
meaning of Section 13(d) of the Exchange Act), if any, on whose behalf the proposal is made;

(C) as to the stockholder giving the notice and the beneficial owner, if any, on whose behalf the nomination is made or the other
business is proposed:

(1) the name and address of such stockholder, as they appear on the corporation’s books, and the name and address of such
beneficial owner,

(2) the class or series and number of shares of stock of the corporation which are owned of record by such stockholder and
such beneficial owner as of the date of the notice, and a representation that the stockholder will notify the corporation in writing within five business days after the
record date for such meeting of the class or series and number of shares of stock of the corporation owned of record by the stockholder and such beneficial owner
as of the record date for the meeting, and

(3) a representation that the stockholder (or a qualified representative of the stockholder) intends to appear at the meeting to
make such nomination or propose such business;

(D) as to the stockholder giving the notice or, if the notice is given on behalf of a beneficial owner on whose behalf the nomination is
made or the other business is proposed, as to such beneficial owner, and if such stockholder or beneficial owner is an entity, as to each director, executive,
managing member or control person of such entity (any such individual or control person, a “Control Person”):

(1) the class or series and number of shares of stock of the corporation which are beneficially owned (as defined in clause (c)
(ii) of this Section 13) by such stockholder or beneficial owner and by any Control Person as of the date of the notice, and a representation that the stockholder will
notify the corporation in writing within five business days after the record date for such meeting of the class or series and number of shares of stock of the
corporation beneficially owned by such stockholder or beneficial owner and by any Control Person as of the record date for the meeting,

(2) a description of any agreement, arrangement or understanding with respect to the nomination or other business between or
among such stockholder, beneficial owner or Control Person and any other person, including without limitation any agreements that would be required to be
disclosed pursuant to Item 5 or Item 6 of Exchange Act Schedule 13D (regardless of whether the requirement to file a Schedule 13D is applicable) and a
representation that the stockholder will notify the corporation in writing within five business days after the record date for such meeting of any such agreement,
arrangement or understanding in effect as of the record date for the meeting,

(3) a description of any agreement, arrangement or understanding (including without limitation any derivative or short
positions, profit interests, options, hedging transactions, and borrowed or loaned shares) that has been entered into as of the date of the stockholder’s notice by, or
on behalf of, such stockholder, beneficial owner or Control Person, the effect or intent of which is to mitigate loss, manage risk or benefit from changes in the share
price of any class or series of the corporation’s stock, or maintain, increase or decrease the voting power of the stockholder, beneficial owner or Control Person
with respect to securities of the corporation, and a representation that the stockholder will notify the corporation in writing within five business days after the
record date for such meeting of any such agreement, arrangement or understanding in effect as of the record date for the meeting,

(4) a representation whether the stockholder or the beneficial owner, if any, will engage in a solicitation, within the meaning
of Exchange Act Rule 14a-1(l), with respect to the nomination or other business and, if so, the name of each participant (as defined in Item 4 of Schedule 14A
under the Exchange Act) in such solicitation and whether such person intends or is part of a group which intends to deliver a proxy statement and/or form of proxy
to holders of at least
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fifty percent (50%) of the corporation’s stock entitled to vote generally in the election of directors in the case of a nomination and to holders of at least the
percentage of the corporation’s stock required to approve or adopt the business to be proposed, in the case of a proposal.

(iii) Notwithstanding anything in clause (ii) of this Section 13(a) or clause (b) of this Section 13 to the contrary, if the record date for
determining the stockholders entitled to vote at any meeting of stockholders is different from the record date for determining the stockholders entitled to notice of
the meeting, a stockholder’s notice required by this Section 13 shall set forth a representation that the stockholder will notify the corporation in writing within five
business days after the record date for determining the stockholders entitled to vote at the meeting, or by the opening of business on the date of the meeting
(whichever is earlier), of the information required under clauses (ii)(C)(2) and (ii)(D)(1)‑(3) of this Section 13(a), and such information when provided to the
corporation shall be current as of the record date for determining the stockholders entitled to vote at the meeting.

(iv) This Section 13(a) shall not apply to a proposal proposed to be made by a stockholder if the stockholder has notified the corporation of his or
her intention to present the proposal at an annual or special meeting only pursuant to and in compliance with Rule 14a‑8 under the Exchange Act and such proposal
has been included in a proxy statement that has been prepared by the corporation to solicit proxies for such meeting.

(v) Notwithstanding anything in this Section 13(a) to the contrary, in the event that the number of directors to be elected to the Board of
Directors at an annual meeting is increased and there is no public announcement by the corporation naming all of the nominees for directors or specifying the size
of the increased Board of Directors made by the corporation at least 10 days prior to the last day a stockholder may deliver a notice in accordance with clause (ii)
of this Section 13(a), a stockholder’s notice required by this Section 13(a) shall also be considered timely, but only with respect to nominees for any new positions
created by such increase, if it shall be delivered to the Secretary of the corporation at the principal executive office of the corporation not later than the close of
business on the 10th day following the day on which such public announcement is first made by the corporation.

(b) Special Meeting . Only such business shall be conducted at a special meeting of stockholders as shall have been brought before the meeting pursuant
to the corporation’s notice of meeting. Nominations of persons for election to the Board of Directors may be made at a special meeting of stockholders at which
directors are to be elected pursuant to the corporation’s notice of meeting (i) by or at the direction of the Board of Directors, (ii) provided that one or more directors
are to be elected at such meeting, by any stockholder of the corporation who is a stockholder of record at the time the notice provided for in this Section 13(b) is
delivered to the Secretary of the corporation, who is entitled to vote at the meeting and upon such election and who delivers a written notice setting forth the
information required by clause (a) of this Section 13 and provides the additional information required by clause (a) of Section 12 of this Article I above, or (iii) in
the case of a stockholder-requested special meeting, by any stockholder of the corporation pursuant to clause (a)(iv) of Section 2 of this Article I. In the event the
corporation calls a special meeting of stockholders for the purpose of electing one or more directors to the Board of Directors, any stockholder entitled to vote in
such election of directors may nominate a person or persons (as the case may be) for election to such position(s) as specified in the corporation’s notice of meeting,
if the notice required by this Section 13(b) shall be delivered to the Secretary at the principal executive office of the corporation not earlier than the close of
business on the 120th day prior to such special meeting and not later than the close of business on the later of the 90th day prior to such special meeting or the 10th
day following the date on which public announcement of the date of the special meeting and of the nominees proposed by the Board of Directors to be elected at
such meeting is first made by the corporation. In no event shall an adjournment, recess or postponement of a special meeting commence a new time period (or
extend any time period) for the giving of a stockholder’s notice as described above.

(c) General .

(i) Except as otherwise required by law, only such persons who are nominated in accordance with the procedures set forth in this Section 13 shall
be eligible to be elected or re-elected at any meeting of stockholders of the corporation to serve as directors and only such other business shall be conducted at a
meeting of stockholders as shall have been brought before the meeting in accordance with the procedures set forth in this Section 13. Except as otherwise required
by law, each of the Chairman of the Board of Directors, the Board of Directors or the chairman of the meeting shall have the power to determine whether a
nomination or any other business proposed to be brought before the meeting was made or proposed, as the case may be, in accordance with the procedures set forth
in this Section 13. If any proposed nomination or other business is not in compliance with this Section 13, then except as otherwise required by law, the chairman
of the meeting shall have the power to declare that such nomination shall be disregarded or that such other business shall not be transacted. Notwithstanding the
foregoing provisions of this Section 13, unless otherwise required by law, or otherwise determined by the Chairman of the Board of Directors, the Board of
Directors or the chairman of the meeting, if the stockholder does not provide

6



the information required under Section 12 of this Article I above or clauses (a)(ii)(C)(2) and (a)(ii)(D)(1)‑(3) of this Section 13 to the corporation within the time
frames specified herein, or if the stockholder (or a qualified representative of the stockholder) does not appear at the annual or special meeting of stockholders of
the corporation to present a nomination or other business, such nomination shall be disregarded and such other business shall not be transacted, notwithstanding
that proxies in respect of such vote may have been received by the corporation. For purposes of these Bylaws, to be considered a qualified representative of a
stockholder, a person must be a duly authorized officer, manager or partner of such stockholder or authorized by a writing executed by such stockholder (or a
reliable reproduction or electronic transmission of the writing) delivered to the corporation prior to the making of such nomination or proposal at such meeting
stating that such person is authorized to act for such stockholder as proxy at the meeting of stockholders.

(ii) For purposes of this Section 13, the “close of business” shall mean 6:00 p m. local time at the principal executive office of the corporation on
any calendar day, whether or not the day is a business day, and a “public announcement” shall mean disclosure in a press release reported by the Dow Jones News
Service, Associated Press or a comparable national news service or in a document publicly filed by the corporation with the SEC pursuant to Sections 13, 14 or
15(d) of the Exchange Act. For purposes of clause (a)(ii)(D)(1) of this Section 13, shares shall be treated as “beneficially owned” by a person if the person
beneficially owns such shares, directly or indirectly, for purposes of Section 13(d) of the Exchange Act and Regulations 13D and 13G thereunder or has or shares
pursuant to any agreement, arrangement or understanding (whether or not in writing): (A) the right to acquire such shares (whether such right is exercisable
immediately or only after the passage of time or the fulfillment of a condition or both), (B) the right to vote such shares, alone or in concert with others and/or
(C) investment power with respect to such shares, including the power to dispose of, or to direct the disposition of, such shares.

Section 14. Proxy Access for Director Nominations.

(a) Subject to the terms and conditions of these Bylaws, in connection with an annual meeting of stockholders at which directors are to be elected, the
corporation (i) shall include in its proxy statement and on its form of proxy the names of, and (ii) shall include in its proxy statement the “Additional Information”
(as defined below) relating to, a number of nominees specified pursuant to clause (b) of this Section 14 below(the “Authorized Number”) for election to the Board
of Directors submitted pursuant to this Section 14 (each, a “Stockholder Nominee”), if:

(i) the Stockholder Nominee satisfies the eligibility requirements in this Section 14;

(ii) the Stockholder Nominee is identified in a timely notice (the “Stockholder Notice”) that satisfies this Section 14 and is delivered by a
stockholder that qualifies as, or is acting on behalf of, an Eligible Stockholder (as defined below);

(iii) the Eligible Stockholder satisfies the requirements in this Section 14 and expressly elects at the time of the delivery of the Stockholder
Notice to have the Stockholder Nominee included in the corporation’s proxy materials; and

(iv) the additional requirements of these Bylaws are met.

(b) The maximum number of Stockholder Nominees appearing in the corporation’s proxy materials with respect to an annual meeting of stockholders (the
“Authorized Number”) shall not exceed the greater of (i) two or (ii) twenty percent (20%) of the number of directors in office as of the last day on which a
Stockholder Notice may be delivered pursuant to this Section 14 with respect to the annual meeting, or if such amount is not a whole number, the closest whole
number (rounding down) below twenty percent (20%); provided that the Authorized Number shall be reduced (i) by any Stockholder Nominee whose name was
submitted for inclusion in the corporation’s proxy materials pursuant to this Section 14 but whom the Board of Directors decides to nominate as a Board of
Directors nominee, and (ii) by any nominees who were previously elected to the Board of Directors as Stockholder Nominees at any of the preceding two annual
meetings and who are nominated for election at the annual meeting by the Board of Directors as a Board of Directors nominee. In the event that one or more
vacancies for any reason occurs after the date of the Stockholder Notice but before the annual meeting and the Board of Directors resolves to reduce the size of the
Board of Directors in connection therewith, the Authorized Number shall be calculated based on the number of directors in office as so reduced.

(c) To qualify as an “Eligible Stockholder,” a stockholder or a group as described in this Section 14(c) must:

(i) Own and have Owned (as defined below), continuously for at least three years as of the date of the Stockholder Notice, a number of shares (as
adjusted to account for any stock dividend, stock split, subdivision, combination, reclassification or recapitalization of the shares of capital stock issued,
outstanding and entitled to vote generally in the
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election of directors (for purposes of this Section 14, “Voting Capital Stock”)) that represents at least three percent (3%) of the outstanding shares of Voting
Capital Stock as of the date of the Stockholder Notice (the “Required Shares”); and

(ii) thereafter continue to Own the Required Shares through such annual meeting of stockholders.

For purposes of satisfying the ownership requirements of this Section 14(c), a group of not more than twenty (20) stockholders and/or beneficial owners may
aggregate the number of shares of Voting Capital Stock that each group member has individually Owned continuously for at least three years as of the date of the
Stockholder Notice if all other requirements and obligations for an Eligible Stockholder set forth in this Section 14 are satisfied by and as to each stockholder or
beneficial owner comprising the group whose shares are aggregated. No shares may be attributed to more than one Eligible Stockholder, and no stockholder or
beneficial owner, alone or together with any of its affiliates, may individually or as a member of a group qualify as or constitute more than one Eligible
Stockholder under this Section 14. A group of any two or more funds shall be treated as only one stockholder or beneficial owner for this purpose if they are (A)
under common management and investment control or (B) under common management and funded primarily by a single employer. For the purposes of this
Section 14, the term “affiliate” or “affiliates” shall have the meanings ascribed thereto under the rules and regulations promulgated under the Exchange Act.

(d) For purposes of this Section 14:

(i) The terms “Own,” “Owned,” “Owning” and other variations of the word “Own” when used with respect to a stockholder or beneficial owner
shall have the same meanings as defined in Section 2 of this Article I.

(ii) A stockholder or beneficial owner’s Ownership of shares shall be deemed to continue during any period in which the person has loaned the
shares if the person has the power to recall the loaned shares on not more than five business days’ notice.

(e) For purposes of this Section 14, the “Additional Information” referred to in clause (a) of this Section 14 that the corporation will include in its proxy
statement is:

(i) the information set forth in the Schedule 14N provided with the Stockholder Notice concerning each Stockholder Nominee and the Eligible
Stockholder that is required to be disclosed in the corporation’s proxy statement by the applicable requirements of the Exchange Act and the rules and regulations
thereunder; and

(ii) if the Eligible Stockholder so elects, a written statement of the Eligible Stockholder (or, in the case of a group, a written statement of the
group), not to exceed 500 words, in support of its Stockholder Nominee(s), which must be provided at the same time as the Stockholder Notice for inclusion in the
corporation’s proxy statement for the annual meeting (the “Statement”).

Notwithstanding anything to the contrary contained in this Section 14, the corporation may omit from its proxy materials any information or Statement that it, in
good faith, believes is untrue in any material respect (or omits a material fact necessary in order to make the statements made, in light of the circumstances under
which they are made, not misleading) or would violate any applicable law, rule, regulation or listing standard. Nothing in this Section 14 shall limit the
corporation’s ability to solicit against and include in its proxy materials its own statements relating to any Eligible Stockholder or Stockholder Nominee.

(f) The Stockholder Notice shall set forth all information, representations and agreements required under clause (a)(ii) of Section 13 of this Article I
above, including the information required with respect to (i) any nominee for election as a director, (ii) any stockholder giving notice of an intent to nominate a
candidate for election, and (iii) any stockholder, beneficial owner or other person on whose behalf the nomination is made under this Section 14. In addition, such
Stockholder Notice shall include:

(i) a copy of the Schedule 14N that has been or concurrently is filed with the SEC under the Exchange Act;

(ii) a written statement of the Eligible Stockholder (and in the case of a group, the written statement of each stockholder or beneficial owner
whose shares are aggregated for purposes of constituting an Eligible Stockholder), which statement(s) shall also be included in the Schedule 14N filed with the
SEC: (A) setting forth and certifying to the number of shares of Voting Capital Stock the Eligible Stockholder Owns and has Owned (as defined in clause (d) of
this Section 14) continuously for at least three years as of the date of the Stockholder Notice, and (B) agreeing to continue to Own such shares through the annual
meeting;
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(iii) the written agreement of the Eligible Stockholder (and in the case of a group, the written agreement of each stockholder or beneficial owner
whose shares are aggregated for purposes of constituting an Eligible Stockholder) addressed to the corporation, setting forth the following additional agreements,
representations, and warranties:

(A) it shall provide (1) within five business days after the date of the Stockholder Notice, one or more written statements from the
record holder(s) of the Required Shares and from each intermediary through which the Required Shares are or have been held, in each case during the requisite
three-year holding period, specifying the number of shares that the Eligible Stockholder Owns, and has Owned continuously in compliance with this Section 14,
(2) within five business days after the record date for the annual meeting both the information required under clause (a)(ii)(D)(1) of Section 13 of this Article I and
notification in writing verifying the Eligible Stockholder’s continuous Ownership of the Required Shares, in each case, as of such date, and (3) immediate notice to
the corporation if the Eligible Stockholder ceases to own any of the Required Shares prior to the annual meeting;

(B) it (1) acquired the Required Shares in the ordinary course of business and not with the intent to change or influence control at the
corporation, and does not presently have this intent, (2) has not nominated and shall not nominate for election to the Board of Directors at the annual meeting any
person other than the Stockholder Nominee(s) being nominated pursuant to this Section 14, (3) has not engaged and shall not engage in, and has not been and shall
not be a participant (as defined in Item 4 of Exchange Act Schedule 14A) in, a solicitation within the meaning of Exchange Act Rule 14a-1(l), in support of the
election of any individual as a director at the annual meeting other than its Stockholder Nominee or a nominee of the Board of Directors, and (4) shall not distribute
to any stockholder any form of proxy for the annual meeting other than the form distributed by the corporation; and

(C) it will (1) assume all liability stemming from any legal or regulatory violation arising out of the Eligible Stockholder’s
communications with the stockholders of the corporation or out of the information that the Eligible Stockholder provided to the corporation, (2) indemnify and
hold harmless the corporation and each of its directors, officers and employees individually against any liability, loss or damages in connection with any threatened
or pending action, suit or proceeding, whether legal, administrative or investigative, against the corporation or any of its directors, officers or employees arising out
of the nomination or solicitation process pursuant to this Section 14, (3) comply with all laws, rules, regulations and listing standards applicable to its nomination
or any solicitation in connection with the annual meeting, (4) file with the SEC any solicitation or other communication by or on behalf of the Eligible Stockholder
relating to the corporation’s annual meeting of stockholders, one or more of the corporation’s directors or director nominees or any Stockholder Nominee,
regardless of whether the filing is required under Exchange Act Regulation 14A, or whether any exemption from filing is available for such materials under
Regulation 14A under the Exchange Act, and (5) at the request of the corporation, promptly, but in any event within five business days after such request, (or by
the day prior to the day of the annual meeting, if earlier) provide to the corporation such additional information as reasonably requested by the corporation; and

(iv) in the case of a nomination by a group, the designation by all group members of one group member that is authorized to act on behalf of all
members of the group with respect to the nomination and matters related thereto, including withdrawal of the nomination and the written agreement,
representation, and warranty of the Eligible Stockholder that it shall provide within five business days after the date of the Stockholder Notice, documentation
reasonably satisfactory to the corporation demonstrating that the number of stockholders and/or beneficial owners within such group does not exceed twenty (20),
including whether a group of funds qualifies as one stockholder or beneficial owner within the meaning of clause (c) of this Section 14.

All information provided pursuant to this Section 14(f) shall be deemed part of the Stockholder Notice for purposes of this Section 14.

(g) To be timely under this Section 14, the Stockholder Notice must be delivered by a stockholder to the Secretary of the corporation at the principal
executive office of the corporation not later than the close of business (as defined in clause (c)(ii) of Section 13 of this Article I) on the 120th day nor earlier than
the close of business on the 150th day prior to the first anniversary of the date or approximate date (as stated in the corporation’s proxy materials) the definitive
proxy statement was first released to stockholders in connection with the preceding year’s annual meeting of stockholders; provided, however, that in the event the
annual meeting is more than 30 days before or after the anniversary of the previous year’s annual meeting, or if no annual meeting was held in the preceding year,
to be timely, the Stockholder Notice must be so delivered not earlier than the close of business on the 150th day prior to such annual meeting and not later than the
close of business on the later of the 120th day prior to such annual meeting or the 10th day following the day on which public announcement (as defined in clause
(c)(ii) of Section 13 of this Article I) of the date of such meeting is first made by the corporation. In no event shall an adjournment or recess of an annual meeting,
or a postponement of an annual meeting for which notice has been given or with
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respect to which there has been a public announcement of the date of the meeting, commence a new time period (or extend any time period) for the giving of the
Stockholder Notice as described above.

(h) Within the time period for delivery of the Stockholder Notice, for each Stockholder Nominee, all written and signed representations and agreements
and all completed and signed questionnaires required pursuant to clause (a) of Section 12 of this Article I, including consent to being named in the corporation’s
proxy statement and form of proxy as a nominee, shall be delivered to the Secretary of the corporation at the principal executive office of the corporation. The
Stockholder Nominee must promptly, but in any event within five business days after such request, provide to the corporation such other information as it may
reasonably request. The corporation may request such additional information as necessary to permit the Board of Directors to determine if each Stockholder
Nominee satisfies the requirements of this Section 14.

(i) In the event that any information or communications provided by the Eligible Stockholder or any Stockholder Nominees to the corporation or its
stockholders is not, when provided, or thereafter ceases to be, true, correct and complete in all material respects (including omitting a material fact necessary to
make the statements made, in light of the circumstances under which they were made, not misleading), such Eligible Stockholder or Stockholder Nominee, as the
case may be, shall promptly notify the Secretary and provide the information that is required to make such information or communication true, correct, complete
and not misleading; it being understood that providing any such notification shall not be deemed to cure any defect or limit the corporation’s right to omit a
Stockholder Nominee from its proxy materials as provided in this Section 14.

(j) Notwithstanding anything to the contrary contained in this Section 14, the corporation may omit from its proxy materials any Stockholder Nominee,
and such nomination shall be disregarded and no vote on such Stockholder Nominee shall occur, notwithstanding that proxies in respect of such vote may have
been received by the corporation, if:

(i) the Eligible Stockholder or Stockholder Nominee breaches any of its agreements, representations, or warranties set forth in the Stockholder
Notice (or otherwise submitted pursuant to this Section 14), any of the information in the Stockholder Notice (or otherwise submitted pursuant to this Section 14)
was not, when provided, true, correct and complete, or the Eligible Stockholder or applicable Stockholder Nominee otherwise fails to comply with its obligations
pursuant to these Bylaws, including, but not limited to, its obligations under this Section 14;

(ii) the Stockholder Nominee (A) is not independent under any applicable listing standards, any applicable rules of the SEC, and any publicly
disclosed standards used by the Board of Directors in determining and disclosing the independence of the corporation’s directors, (B) is or has been, within the past
three years, an officer or director of a competitor, as defined in Section 8 of the Clayton Antitrust Act of 1914, as amended, (C) is a named subject of a pending
criminal proceeding (excluding traffic violations and other minor offenses) or has been convicted in a criminal proceeding (excluding traffic violations and other
minor offenses) within the past 10 years or (D) is subject to any order of the type specified in Rule 506(d) of Regulation D promulgated under the Securities Act of
1933, as amended;

(iii) the corporation has received a notice (whether or not subsequently withdrawn) that a stockholder intends to nominate any candidate for
election to the Board of Directors pursuant to the advance notice requirements for stockholder nominees for director in clause (a)(i)(C) of Section 13 of this Article
I; or

(iv) the election of the Stockholder Nominee to the Board of Directors would cause the corporation to violate the Certificate of Incorporation of
the corporation, these Bylaws, any applicable law, rule, regulation or listing standard.

(k) An Eligible Stockholder submitting more than one Stockholder Nominee for inclusion in the corporation’s proxy materials pursuant to this Section 14
shall rank such Stockholder Nominees based on the order that the Eligible Stockholder desires such Stockholder Nominees to be selected for inclusion in the
corporation’s proxy materials and include such assigned rank in its Stockholder Notice submitted to the corporation. In the event that the number of Stockholder
Nominees submitted by Eligible Stockholders pursuant to this Section 14 exceeds the Authorized Number, the Stockholder Nominees to be included in the
corporation’s proxy materials shall be determined in accordance with the following provisions: one Stockholder Nominee who satisfies the eligibility requirements
in this Section 14 shall be selected from each Eligible Stockholder for inclusion in the corporation’s proxy materials until the Authorized Number is reached, going
in order of the amount (largest to smallest) of shares of the corporation each Eligible Stockholder disclosed as Owned in its Stockholder Notice submitted to the
corporation and going in the order of rank (highest to lowest) assigned to each Stockholder Nominee by such Eligible Stockholder. If the Authorized Number is not
reached after one Stockholder Nominee who satisfies the eligibility requirements in this Section 14 has been selected from each Eligible Stockholder, this selection
process shall continue as many times as necessary, following the same order each time, until the Authorized Number is reached. Following such determination, if
any Stockholder Nominee who satisfies the eligibility requirements in this Section 14 thereafter is
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nominated by the Board of Directors, thereafter is not included in the corporation’s proxy materials or thereafter is not submitted for director election for any
reason (including the Eligible Stockholder’s or Stockholder Nominee’s failure to comply with this Section 14), no other nominee or nominees shall be included in
the corporation’s proxy materials or otherwise submitted for election as a director at the applicable annual meeting in substitution for such Stockholder Nominee.

(l) Any Stockholder Nominee who is included in the corporation’s proxy materials for a particular annual meeting of stockholders but withdraws from or
becomes ineligible or unavailable for election at the annual meeting for any reason, including for the failure to comply with any provision of these Bylaws
(provided that in no event shall any such withdrawal, ineligibility or unavailability commence a new time period (or extend any time period) for the giving of a
Stockholder Notice), shall be ineligible to be a Stockholder Nominee pursuant to this Section 14 for the next two annual meetings.

(m) Notwithstanding the foregoing provisions of this Section 14, unless otherwise required by law or otherwise determined by the Chairman of the Board
of Directors, the Board of Directors or the chairman of the meeting, if the stockholder delivering the Stockholder Notice (or a qualified representative of the
stockholder, as defined in clause (c)(i) of Section 13 of this Article I) does not appear at the annual meeting of stockholders of the corporation to present its
Stockholder Nominee or Stockholder Nominees, such nomination or nominations shall be disregarded, notwithstanding that proxies in respect of the election of the
Stockholder Nominee or Stockholder Nominees may have been received by the corporation. Without limiting the Board of Directors’ power and authority to
interpret any other provisions of these Bylaws, the Board of Directors (and any other person or body authorized by the Board of Directors) shall have the power
and authority to interpret this Section 14 and to make any and all determinations necessary or advisable to apply this Section 14 to any persons, facts or
circumstances, in each case, acting in good faith. This Section 14 shall be the exclusive method for stockholders to include nominees for director election in the
corporation’s proxy materials.

ARTICLE II

Directors

Section 1. Powers . The business and affairs of the corporation shall be managed by or under the direction of the Board of Directors, which may exercise
all such powers of the corporation and do all such lawful acts and things as are not by law or these Bylaws directed or required to be exercised or done by the
stockholders.

Section 2. Number of Directors . The Board of Directors shall consist of one or more members. The number of directors shall be no less than six (6) and
no more than nine (9), the number thereof to be fixed from time to time by resolution of the Board of Directors.

Section 3. Election and Tenure . Each director shall be elected by the vote specified in clause (b) of Section 10 of Article I or as provided in Section 7 of
this Article II. Each director shall serve until his or her successor is elected and qualified, or until his or her earlier resignation or removal.

Section 4. Qualification . No director need be a stockholder.

Section 5. Removal . Any director or the entire Board of Directors may be removed with or without cause, by the holders of a majority of the shares then
entitled to vote at an election of the directors except as otherwise provided by law.

Section 6. Resignation . Any director of the corporation may resign at any time by giving written notice to the Board of Directors, to the Chairman of the
Board of Directors, if any, to the President, or to the Secretary, and any member of a committee may resign therefrom at any time by giving notice as aforesaid or
to the chairman or secretary of such committee. Any such resignation shall take effect at the time (or upon the happening of an event) specified therein, or, if the
time (or event) be not specified, upon receipt thereof; and unless otherwise specified therein, the acceptance of such resignation shall not be necessary to make it
effective.

Section 7. Vacancies and Newly Created Directorships . Vacancies and newly created directorships resulting from any increase in the authorized number
of directors may be filled (a) by the stockholders at any meeting, (b) by a majority of the directors then in office, although less than a quorum, or (c) by a sole
remaining director. Whenever the holders of any class or classes of stock or series thereof are entitled to elect one or more Directors by the Certificate of
Incorporation, vacancies and newly created directorships of such class or classes or series may be filled by a majority of the Directors elected by such class, classes
or series then in office or by the sole remaining director so elected. When one or more directors shall resign from the Board of Directors, effective at a future date,
a majority of directors who are entitled to act on the filling of
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such vacancy or vacancies and who are then in office, including those who have so resigned, shall have power to fill such vacancy or vacancies by vote to take
effect when such resignation or resignations shall become effective.

Section 8. Annual Meeting . The first meeting of each newly elected Board of Directors may be held without notice immediately after an annual meeting
of stockholders (or a special meeting of stockholders held in lieu of an annual meeting) at the same place as that at which such meeting of stockholders was held;
or such first meeting may be held at such place and time as shall be fixed by the consent in writing of all the directors, or may be called in the manner hereinafter
provided with respect to the call of special meetings.

Section 9. Regular Meetings . Regular meetings of the directors may be held at such times and places as shall from time to time be fixed by resolution of
the Board of Directors, and no notice need be given of regular meetings held at times and places so fixed, provided, however, that any resolution relating to the
holding of regular meetings shall remain in force only until the next annual meeting of stockholders and that, if at any meeting of Directors at which a resolution is
adopted fixing the times or place or places for any regular meetings any Director is absent, no meeting shall be held pursuant to such resolution without notice to or
waiver by such absent Director pursuant to Section 11 of this Article II.

Section 10. Special Meetings . Special meetings of the directors may be called by the Chairman of the Board of Directors, if any, the President, or by at
least one- third of the directors then in office (rounded up to the nearest whole number), and shall be held at the place and on the date and hour designated in the
call thereof.

Section 11. Notices . Notices of any special meeting of the directors shall be given to each director by the Secretary or an Assistant Secretary (a) by
mailing to him or her, postage prepaid, and addressed to him or her at his or her address as registered on the books of the corporation, or if not so registered at his
or her last known home or business address, a written notice of such meeting at least 4 days before the meeting, (b) by delivering such notice by hand or by
telegram, telecopy, telex, facsimile or electronic transmission (including without limitation e-mail) to him or her at least 48 hours before the meeting, or (c) by
giving such notice in person or by telephone at least 48 hours in advance of the meeting. Any notice given personally or by telephone, telegram, telecopy, telex,
facsimile or electronic transmission (including without limitation e-mail) may be communicated either to the director or to a person at the office of the director who
the person giving the notice has reason to believe will promptly communicate it to the director. In the absence of the Secretary or an Assistant Secretary, such
notice may be given by the officer or one of the directors calling the meeting. Notice need not be given to any director who has waived notice in accordance with
Section 229 of the DGCL. A notice or waiver of notice of a meeting of the directors need not specify the business to be transacted at or the purpose of the meeting.

Section 12. Quorum . At any meeting of the directors, a majority of the authorized number of directors shall constitute a quorum for the transaction of
business. If a quorum shall not be present at any meeting of the Board of Directors, a majority of those present (or, if not more than two directors are present, any
director present) may adjourn the meeting from time to time to another place, date or time, without notice other than announcement at the meeting prior to
adjournment, until a quorum shall be present.

Section 13. Participation in Meetings by Conference Telephone . One or more members of the Board of Directors, or any committee thereof, may
participate in a meeting of such Board of Directors or committee by means of conference telephone or other communications equipment by means of which all
persons participating in the meeting can hear each other, and participation in a meeting pursuant to this Section 13 shall constitute presence in person at such
meeting.

Section 14. Conduct of Business; Action by Written Consent . At any meeting of the Board of Directors at which a quorum is present, business shall be
transacted in such order and manner as the Board of Directors may from time to time determine, and all matters shall be determined by the vote of a majority of the
directors present, except as otherwise provided in these Bylaws or required by law. Without limiting the manner by which a consent of directors may be given
under Section 141(f) of the DGCL, action may be taken by the Board of Directors, or any committee thereof, without a meeting if all members of the Board of
Directors or committee, as the case may be, consent thereto in writing, and the writing or writings are filed with the records of proceedings of the Board of
Directors or committee.

Section 15. Place of Meetings . The Board of Directors may hold its meetings, and have an office or offices, within or without the State of Delaware.

Section 16. Compensation . The Board of Directors shall have the authority to fix stated salaries for directors for their service in such capacity and to
provide for payment of a fixed sum and expenses of attendance, if any, for attendance at each regular or special meeting of the Board of Directors. The Board of
Directors shall also have the authority to provide for payment of a fixed sum and expenses of attendance, if any, payable to members of committees for attending
committee

12



meetings. Nothing herein contained shall preclude any director from serving the corporation in any other capacity and receiving compensation for such services.

Section 17. Committees . (a) The Board of Directors, by resolution passed by a majority of the number of directors required at the time to constitute a full
Board of Directors as fixed in or determined pursuant to these Bylaws as then in effect, may from time to time designate one or more committees, each committee
to consist of one or more of the directors of the corporation. The Board of Directors may designate one or more directors as alternate members of any committee,
who may replace any absent or disqualified member at any meeting of the committee. In the absence or disqualification of a member of a committee, the member
or members thereof present at any meeting and not disqualified from voting, whether or not he or she or they constitute a quorum, may unanimously appoint
another member of the Board of Directors to act at the meeting in the place of any such absent or disqualified member. Any such committee, to the extent provided
in the resolution of the Board of Directors, shall have and may exercise all the powers and authority of the Board of Directors in the management of the business
and affairs of the corporation, and may authorize the seal of the corporation to be affixed to all papers which may require it; but no such committee shall have such
power or authority in reference to amending the Certificate of Incorporation (except that a committee may, to the extent authorized in the resolution or resolutions
providing for the issuance of shares of stock adopted by the Board of Directors as provided in Subsection (a) of Section 151 of the DGCL, fix the designations and
any preferences or rights of such shares relating to dividends, redemption, dissolution, any distribution of assets of the corporation or conversion into, or the
exchange of such shares for, shares of any other class or classes or any other series of the same or any other class or classes of stock of the corporation or fix the
number of shares in a series of stock or authorize the increase or decrease in the shares of any series), adopting an agreement of merger or consolidation under
Sections 251, 252, 254, 255, 256, 257, 258, 263, or 264 of the DGCL, recommending to the stockholders the sale, lease or exchange of all or substantially all of the
corporation’s property or assets, recommending to the stockholders a dissolution of the corporation or a revocation of a dissolution, or amending the Bylaws of the
corporation. Such a committee may, to the extent expressly provided in the resolution of the Board of Directors, have the power or authority to declare a dividend
or to authorize the issuance of stock or to adopt a certificate of ownership and merger pursuant to Section 253 of the DGCL.

(b) At any meeting of any committee or subcommittee of a committee, a majority of the directors then serving on such committee of the Board of
Directors or subcommittee of a committee shall constitute a quorum for the transaction of business by the committee or subcommittee, unless the Certificate of
Incorporation, these Bylaws, a resolution of the Board of Directors or a resolution of a committee that created the subcommittee requires a greater or lesser
number, provided that in no case shall a quorum be less than 1/3 of the directors then serving on the committee or subcommittee. The vote of the majority of the
members of a committee or subcommittee present at a meeting at which a quorum is present shall be the act of the committee or subcommittee, unless the
Certificate of Incorporation, these Bylaws, a resolution of the Board of Directors or a resolution of a committee that created the subcommittee requires a greater
number.

(c) Each committee, except as otherwise provided by resolution of the Board of Directors, shall fix the time and place of its meetings within or without
the State of Delaware, shall adopt its own rules and procedures, and shall keep a record of its acts and proceedings and report the same from time to time to the
Board of Directors.

(d) Unless otherwise provided in the Certificate of Incorporation, these Bylaws or the resolution of the Board of Directors designating the committee, a
committee may create one or more subcommittees, each subcommittee to consist of one or more members of the committee, and delegate to a subcommittee any or
all of the powers and authority of the committee.

ARTICLE III

Officers

Section 1. Officers and Their Election . The officers of the corporation shall be a Chief Executive Officer, a President, a Secretary, a Chief Financial
Officer and such Vice Presidents, Assistant Secretaries, Assistant Chief Financial Officers and other officers as the Board of Directors may from time to time
determine and elect or appoint. The Board of Directors may appoint one of its members to the office of Chairman of the Board of Directors and another of its
members to the office of Vice-Chairman of the Board of Directors and from time to time define the powers and duties of these and other officers, employees or
agents of the corporation notwithstanding any other provisions of these Bylaws. All officers shall be elected by the Board of Directors and shall serve at the will of
the Board of Directors. Any officer may, but need not, be a director. Two or more offices may be held by the same person. All officers shall perform such duties
and have such powers as the Board of Directors shall designate by resolution, or in the absence of such resolution, as set forth in these Bylaws. The Board of
Directors may from time to time delegate the powers or duties of any officer to any other officers or agents, notwithstanding the foregoing provisions of this
Article III.
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Section 2. Term of Office . The Chief Executive Officer, the President, the Chief Financial Officer and the Secretary shall hold office until his or her
successor is elected and qualified or until his or her earlier resignation or removal.

Section 3. Vacancies . Any vacancy at any time existing in any office may be filled by the Board of Directors.

Section 4. Chairman of the Board of Directors . The Board of Directors may, in its discretion, elect a Chairman of the Board of Directors from among its
members. He or she may be the Chief Executive Officer of the corporation if so designated by the Board of Directors, and he or she shall preside at all meetings of
the Board of Directors at which he or she is present and shall exercise and perform such other powers and duties as may from time to time be assigned to him or
her by the Board of Directors or prescribed by the Bylaws.

Section 5. Chief Executive Officer . The Board of Directors may elect a Chief Executive Officer of the corporation who may also be the Chairman of the
Board of Directors or President of the corporation or both. It shall be his or her duty and he or she shall have the power to see that all orders and resolutions of the
Board of Directors are carried into effect. He or she shall from time to time report to the Board of Directors all matters within his or her knowledge which the
interests of the corporation may require to be brought to its notice.

Section 6. President . If there is no Chief Executive Officer, the President shall be the chief executive officer of the corporation except as the Board of
Directors may otherwise provide. The President shall perform such duties and have such powers additional to the foregoing as the Board of Directors shall
designate.

Section 7. Vice Presidents . In the absence or disability of the President, his or her powers and duties shall be performed by the vice president, if only one,
or, if more than one, by the one designated for the purpose by the Board of Directors. Each vice president shall perform such duties and have such powers
additional to the foregoing as the Board of Directors shall designate.

Section 8. Chief Financial Officer . The Chief Financial Officer shall be the treasurer of the corporation and shall keep full and accurate accounts of
receipts and disbursements in books belonging to the corporation and shall deposit all monies and other valuable effects in the name and to the credit of the
corporation in such depositories as shall be designated by the Board of Directors or in the absence of such designation in such depositories as he or she shall from
time to time deem proper. The Chief Financial Officer (or any Assistant Chief Financial Officer) shall sign all stock certificates as treasurer of the corporation. He
or she shall disburse the funds of the corporation as shall be ordered by the Board of Directors, taking proper vouchers for such disbursements. He or she shall
promptly render to the Chief Executive Officer and to the Board of Directors such statements of his or her transactions and accounts as the Chief Executive Officer
and Board of Directors respectively may from time to time require. The Chief Financial Officer shall perform such duties and have such powers additional to the
foregoing as the Board of Directors may designate.

Section 9. Assistant Chief Financial Officers . In the absence or disability of the Chief Financial Officer, his or her powers and duties shall be performed
by the Assistant Chief Financial Officer, if only one, or if more than one, by the one designated for the purpose by the Board of Directors. Each Assistant Chief
Financial Officer shall perform such duties and have such powers additional to the foregoing as the Board of Directors shall designate.

Section 10. Secretary . The Secretary shall issue notices of all meetings of stockholders, of the Board of Directors and of committees thereof where
notices of such meetings are required by law or these Bylaws. He or she shall record the proceedings of the meetings of the stockholders and of the Board of
Directors and shall be responsible for the custody thereof in a book to be kept for that purpose. He or she shall also record the proceedings of the committees of the
Board of Directors unless such committees appoint their own respective secretaries. Unless the Board of Directors shall appoint a transfer agent and/or registrar,
the Secretary shall be charged with the duty of keeping, or causing to be kept, accurate records of all stock outstanding, stock certificates issued and stock transfers.
He or she shall sign such instruments as require his or her signature. The Secretary shall have custody of the corporate seal and shall affix and attest such seal on all
documents whose execution under seal is duly authorized. In his or her absence at any meeting, an Assistant Secretary or the Secretary pro tempore shall perform
his or her duties thereat. He or she shall perform such duties and have such powers additional to the foregoing as the Board of Directors shall designate.

Section 11. Assistant Secretaries . In the absence or disability of the Secretary, his or her powers and duties shall be performed by the Assistant Secretary,
if only one, or, if more than one, by the one designated for the purpose by the Board of Directors. Each Assistant Secretary shall perform such duties and have such
powers additional to the foregoing as the Board of Directors shall designate.
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Section 12. Salaries . The salaries and other compensation of officers, agents and employees shall be fixed from time to time by or under authority from
the Board of Directors. No officer shall be prevented from receiving a salary or other compensation by reason of the fact that he or she is also a director of the
corporation.

Section 13. Removal . The Board of Directors may remove any officer, either with or without cause, at any time.

Section 14. Bond . The corporation may secure the fidelity of any or all of its officers or agents by bond or otherwise.

Section 15. Resignations . Any officer of the corporation may resign at any time by giving written notice to the Board of Directors, to the Chairman of the
Board of Directors, if any, to the Chief Executive Officer or to the Secretary of the corporation. Any such resignation shall take effect at the time specified therein,
or, if the time be not specified, upon receipt thereof; and unless otherwise specified therein, the acceptance of such resignation shall not be necessary to make it
effective.

ARTICLE IV

Capital Stock

Section 1. Stock Certificates; Uncertificated Shares . The shares of capital stock of the corporation shall be represented by certificates, provided that the
Board of Directors may provide by resolution or resolutions that some or all of any or all classes or series of its stock may be uncertificated shares. Any such
resolution shall not apply to shares represented by a certificate until such certificate is surrendered to the corporation (or the transfer agent or registrar, as the case
may be). Notwithstanding the adoption of such a resolution, every holder of stock represented by certificates and upon request every holder of uncertificated shares
shall be entitled to have a certificate signed by, or in the name of, the corporation by the Chairman or Vice-Chairman of the Board of Directors or the President or a
Vice President, and by the Chief Financial Officer (in his or her capacity as treasurer) or an Assistant Chief Financial Officer (in his or her capacity as assistant
treasurer), or the Secretary or an Assistant Secretary, certifying the number of shares owned by him or her in the corporation. Any or all of the signatures on the
certificate may be a facsimile. In case any officer, transfer agent, or registrar who has signed or whose facsimile signature has been placed upon a certificate shall
have ceased to be such officer, transfer agent or registrar before the certificate is issued, such certificate may nevertheless be issued by the corporation with the
same effect as if he or she were such officer, transfer agent or registrar at the date of issue.

Section 2. Classes of Stock . If the corporation shall be authorized to issue more than one class of stock or more than one series of any class, the face or
back of each certificate issued by the corporation to represent such class or series shall either (a) set forth in full or summarize the powers, designations,
preferences and relative, participating, optional or other special rights of each class of stock or series thereof and the qualifications, limitations or restrictions
thereof, or (b) contain a statement that the corporation will furnish a statement of the same without charge to each stockholder who so requests. Within a reasonable
time after the issuance or transfer of uncertificated shares, the corporation shall send to the registered holder thereof such written notice as may be required by law
as to the information required by law to be set forth or stated on stock certificates.

Section 3. Transfer of Stock . Shares of stock shall be transferable only upon the books of the corporation pursuant to applicable law and such rules and
regulations as the Board of Directors shall from time to time prescribe. The Board of Directors may at any time or from time to time appoint a transfer agent or
agents or a registrar or registrars for the transfer or registration of shares of stock. Except where a certificate, or uncertificated shares, are issued in accordance with
Section 5 of Article IV of these Bylaws, one or more outstanding certificates representing in the aggregate the number of shares involved shall be surrendered for
cancellation before a new certificate, or uncertificated shares, are issued representing such shares.

Section 4. Holders of Record . Prior to due presentment for registration of transfer the corporation may treat the holder of record of a share of its stock as
the complete owner thereof exclusively entitled to vote, to receive notifications and otherwise entitled to all the rights and powers of a complete owner thereof,
notwithstanding notice to the contrary.

Section 5. Stock Certificates . The Board of Directors may direct that a new stock certificate or certificates, or uncertificated shares, be issued in place of
any certificate or certificates theretofore issued by the corporation alleged to have been lost, stolen, or destroyed upon the making of an affidavit of that fact by the
person claiming the certificate of stock to be lost, stolen or destroyed. When authorizing such issue of a new certificate or certificates, or uncertificated shares, the
Board of Directors may, in its discretion and as a condition precedent to the issuance thereof, require the owner of such lost, stolen or destroyed certificate or
certificates or his or her legal representative, to give the corporation a bond sufficient to indemnify it
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against any claim that may be made against the corporation on account of the alleged loss, theft, or destruction, of such certificates or the issuance of such new
certificate or certificates, or uncertificated shares.

Section 6. Record Date . In order that the corporation may determine the stockholders entitled to notice of or to vote at any meeting of stockholders, or to
receive payment of any dividend or other distribution or allotment of any rights or to exercise any rights in respect of any change, conversion or exchange of stock
or for the purpose of any other lawful action other than stockholder action by written consent, the Board of Directors may fix a record date, which record date shall
not precede the date on which the resolution fixing the record date is adopted and which record date shall not be more than 60 nor less than 10 days before the date
of any meeting of stockholders, nor more than 60 days prior to the time for such other action as hereinbefore described; provided, however, that if no record date is
fixed by the Board of Directors, the record date for determining stockholders entitled to notice of or to vote at a meeting of stockholders shall be at the close of
business on the day next preceding the day on which notice is given or, if notice is waived, at the close of business on the day next preceding the day on which the
meeting is held, and, for determining stockholders entitled to receive payment of any dividend or other distribution or allotment of rights or to exercise any rights
of change, conversion or exchange of stock or for any other purpose, the record date shall be at the close of business on the day on which the Board of Directors
adopts a resolution relating thereto. A determination of stockholders of record entitled to notice of or to vote at a meeting of stockholders shall apply to any
adjournment of the meeting; provided, however, that the Board of Directors may fix a new record date for the adjourned meeting.

ARTICLE V

Miscellaneous Provisions

Section 1. Interested Directors and Officers . (a) No contract or transaction between the corporation and one or more of its directors or officers, or
between the corporation and any other corporation, partnership, association, or other organization in which one or more of its directors or officers are directors or
officers, or have a financial interest, shall be void or voidable solely for this reason, or solely because the director or officer is present at or participates in the
meeting of the Board of Directors or committee thereof which authorizes the contract or transaction, or solely because his or her or their votes are counted for such
purpose, if:

(i) the material facts as to his or her relationship or interest and as to the contract or transaction are disclosed or are known to the Board of
Directors or the committee, and the Board of Directors or committee in good faith authorizes the contract or transaction by the affirmative vote of a majority of the
disinterested directors, even though the number of disinterested directors is less than a quorum; or

(ii) the material facts as to his or her relationship or interest and as to the contract or transaction are disclosed or are known to the stockholders
entitled to vote thereon, and the contract or transaction is specifically approved in good faith by vote of the stockholders; or

(iii) the contract or transaction is fair as to the corporation as of the time it is authorized, approved or ratified, by the Board of Directors, a
committee thereof, or the shareholders.

(b) Common or interested directors may be counted in determining the presence of a quorum at a meeting of the Board of Directors or of a committee
which authorizes the contract or transaction.

Section 2. Indemnification .

(a) Right to Indemnification . The corporation shall indemnify and hold harmless each person who was or is made a party or is threatened to be made a
party to or is otherwise involved in any action, suit or proceeding, whether civil, criminal, administrative or investigative (hereinafter a “proceeding”), by reason of
the fact that he or she is or was a director or an officer of the corporation or is or was serving at the request of the corporation as a director, officer, employee or
agent of another corporation or of a partnership, joint venture, trust or other enterprise, including service with respect to an employee benefit plan (hereinafter an
“indemnitee”), whether the basis of such proceeding is alleged action in an official capacity as a director, officer, employee or agent or in any other capacity while
serving as a director or officer, to the fullest extent authorized by law, as the same exists or may hereafter be amended (but, in the case of any such amendment,
only to the extent that such amendment permits the corporation to provide broader indemnification rights than such law permitted the corporation to provide prior
to such amendment), against all expense, liability and loss (including attorneys’ fees, judgments, fines, ERISA excise taxes or penalties and amounts paid in
settlement) reasonably incurred or suffered by such indemnitee in connection therewith; provided, however, that except as provided in Subsection (c) of this
Section with respect to proceedings
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to enforce rights to indemnification, the corporation shall indemnify any such indemnitee in connection with a proceeding (or part thereof) initiated by such
indemnitee only if such proceeding (or part thereof) was authorized by the Board of Directors of the corporation; and provided further that as to any matter
disposed of by a compromise payment by such person, pursuant to a consent decree or otherwise, no indemnification either for said payment or for any other
expenses shall be provided unless such compromise and indemnification therefor shall be appropriated:

(i) by a majority vote of a quorum consisting of disinterested directors;

(ii) if such a quorum cannot be obtained, then by a majority vote of a committee of the Board of Directors consisting of all the disinterested
directors;

(iii) if there are not two or more disinterested directors in office, then by a majority of the directors then in office, provided they have obtained a
written finding by special independent legal counsel appointed by a majority of the directors to the effect that, based upon a reasonable investigation of the relevant
facts as described in such opinion, the person to be indemnified appears to have acted in good faith in the reasonable belief that his or her action was in the best
interests of the corporation (or, to the extent that such matter relates to service with respect to an employee benefit plan, in the best interests of the participants or
beneficiaries of such employee benefit plan);

(iv) by the holders of a majority of the shares of stock entitled to vote for the election of directors, which majority may include interested
directors and officers; or

(v) by a court of competent jurisdiction.

An “interested” director or officer is one against whom in such capacity the proceeding in question or other proceeding on the same or similar grounds is
then pending. The termination of any action, suit or proceeding by judgment, order, settlement, conviction, or upon a plea of nolo contendere or its equivalent, shall
not, of itself, create a presumption that the person did not act in good faith and in a manner which he or she reasonably believed to be in or not opposed to the best
interests of the corporation, and, with respect to any criminal action or proceeding, had reasonable cause to believe that his or her conduct was unlawful.

(b) Right to Advancement of Expenses . The right to indemnification conferred in Subsection (a) of this Section shall include the right to be paid by the
corporation the expenses incurred in defending any such proceeding in advance of its final disposition (hereinafter an “advancement of expenses”); provided,
however, that if the DGCL requires, an advancement of expenses incurred by an indemnitee in his or her capacity as a director or officer (and not in any other
capacity in which service was or is rendered by such indemnitee, including, without limitation, service to an employee benefit plan) shall be made only upon
delivery to the corporation of an undertaking (hereinafter an “undertaking”), by or on behalf of such indemnitee, to repay all amounts so advanced if it shall
ultimately be determined by final judicial decision from which there is no further right to appeal (hereinafter a “final adjudication”) that such indemnitee is not
entitled to be indemnified for such expenses under this Section or otherwise, which undertaking may be accepted without reference to the financial ability of such
person to make repayment.

(c) Right of Indemnitee to Bring Suit . If a claim under Subsection (a) or (b) of this Section is not paid in full by the corporation within 60 days after a
written claim has been received by the corporation, except in the case of a claim for an advancement of expenses, in which case the applicable period shall be 20
days, the indemnitee may at any time there after bring suit against the corporation to recover the unpaid amount of the claim. If successful in whole or in part in
any such suit, or in a suit brought by the corporation to recover an advancement of expenses pursuant to the terms of an undertaking, the indemnitee shall be
entitled to be paid also the expense of prosecuting or defending such suit. In (i) any suit brought by the indemnitee to enforce a right to indemnification hereunder
(but not in a suit brought by the indemnitee to enforce a right to an advancement of expenses) it shall be a defense that, and (ii) any suit by the corporation to
recover an advancement of expenses pursuant to the terms of an undertaking the corporation shall be entitled to recover such expenses upon a final adjudication
that, the indemnitee has not met any applicable standard for indemnification set forth in the DGCL. Neither the failure of the corporation (including its Board of
Directors, independent legal counsel, or its stockholders) to have made a determination prior to the commencement of such suit that indemnification of the
indemnitee is proper in the circumstances because the indemnitee has met the applicable standard of conduct set forth in the DGCL, nor an actual determination by
the corporation (including its Board of Directors, independent legal counsel, or its stockholders) that the indemnitee has not met such applicable standard of
conduct, shall create a presumption that the indemnitee has not met the applicable standard of conduct or, in the case of such a suit brought by the indemnitee, be a
defense to such suit. In any suit brought by the indemnitee to enforce a right to indemnification or to an advancement of expenses hereunder, or by the corporation
to recover an
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advancement of expenses pursuant to the terms of an undertaking, the burden of proving that the indemnitee is not entitled to be indemnified, or to such
advancement of expenses, under this Section or otherwise shall be on the corporation.

(d) Non-exclusivity of Rights . The rights to indemnification and to the advancement of expenses conferred in this Section shall not be exclusive of any
other right which any person may have or hereafter acquire under any statute, certificate of incorporation, bylaw, agreement, vote of disinterested directors or
otherwise. The corporation’s indemnification under this Section 2 of any person who is or was a director or officer of the corporation, or is or was serving, at the
request of the corporation, as a director, officer, employee or agent of another corporation, partnership, joint venture, trust or other enterprise, shall be reduced by
any amounts such person receives as indemnification (i) under any policy of insurance purchased and maintained on his or her behalf by the corporation, (ii) from
such other corporation, partnership, joint venture, trust or other enterprise, or (iii) under any other applicable indemnification provision.

(e) Joint Representation . If both the corporation and any person to be indemnified are parties to an action, suit or proceeding (other than an action or suit
by or in the right of the corporation to procure a judgment in its favor), counsel representing the corporation therein may also represent such indemnified person
(unless such dual representation would involve such counsel in a conflict of interest in violation of applicable principles of professional ethics), and the corporation
shall pay all fees and expenses of such counsel incurred during the period of dual representation other than those, if any, as would not have been incurred if counsel
were representing only the corporation; and any allocation made in good faith by such counsel of fees and disbursements payable under this paragraph by the
corporation versus fees and disbursements payable by any such indemnified person shall be final and binding upon the corporation and such indemnified person.

(f) Indemnification of Employees and Agents of the Corporation . Except to the extent that rights to indemnification and advancement of expenses of
employees or agents of the corporation may be required by any statute, the Certificate of Incorporation, this Section or any other bylaw, agreement, vote of
disinterested directors or otherwise, the corporation may, to the extent authorized from time to time by the Board of Directors, grant rights to indemnification and
to the advancement of expenses to any employee or agent of the corporation to the fullest extent of the provisions of this Section with respect to the
indemnification and advancement of expenses of directors and officers of the corporation.

(g) Insurance . The corporation may maintain insurance, at its expense, to protect itself and any director, officer, employee or agent of the corporation or
another corporation, partnership, joint venture, trust or other enterprise against any expense, liability or loss, whether or not the corporation would have the power
to indemnify such person against such expense, liability or loss under the DGCL (as currently in effect or hereafter amended), the Certificate of Incorporation or
these Bylaws.

(h) Nature of Indemnification Right; Modification of Repeal of Indemnification . Each person who is or becomes a director or officer as described in
subsection (a) of this Section 2 shall be deemed to have served or to have continued to serve in such capacity in reliance upon the indemnity provided for in this
Section 2. All rights to indemnification (and the advancement of expenses) under this Section 2 shall be deemed to be provided by a contract between the
corporation and the person who serves as a director or officer of the corporation at any time while these Bylaws and other relevant provisions of the DGCL and
other applicable law, if any, are in effect. Such rights shall continue as to an indemnitee who has ceased to be a director, officer, employee or agent and shall inure
to the benefit of the indemnitee’s heirs, executors and administrators. Any modification or repeal of this Section 2 shall not adversely affect any right or protection
existing under this Section 2 at the time of such modification or repeal.

Section 3. Stock in Other Corporations . Subject to any limitations that may be imposed by the Board of Directors, the President or any person or persons
authorized by the Board of Directors may, in the name and on behalf of the corporation, (a) call meetings of the holders of stock or other securities of any
corporation or other organization, stock or other securities of which are held by this corporation, (b) act, or appoint any other person or persons (with or without
powers of substitution) to act in the name and on behalf of the corporation, or (c) express consent or dissent, as a holder of such securities, to corporate or other
action by such other corporation or organization.

Section 4. Checks, Notes, Drafts and Other Instruments . Checks, notes drafts and other instruments for the payment of money drawn or endorsed in the
name of the corporation may be signed by any officer or officers or person or persons authorized by the Board of Directors to sign the same. No officer or person
shall sign any such instrument as aforesaid unless authorized by the Board of Directors to do so.

Section 5. Corporate Seal . The seal of the corporation shall be circular in form, bearing the name of the corporation, the word “Delaware”, and the year
of incorporation, and the same may be used by causing it or a facsimile thereof to be impressed or affixed or in any other manner reproduced.
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Section 6. Books and Records . The books, accounts and records of the corporation, except as may be otherwise required by law, may be kept outside of
the State of Delaware, at such place or places as the Board of Directors may from time to time appoint. Except as may otherwise be provided by law, the Board of
Directors shall determine whether and to what extent the books, accounts, records and documents of the corporation, or any of them, shall be open to the inspection
of the stockholders.

Section 7. Severability . If any term or provision of the Bylaws, or the application thereof to any person or circumstances or period of time, shall to any
extent be invalid or unenforceable, the remainder of the Bylaws shall be valid and enforced to the fullest extent permitted by law.

Section 8. Interpretations . Words importing persons include firms, associations and corporations, all words importing the singular number include the
plural number and vice versa, and all words importing the masculine gender include the feminine gender.

Section 9. Amendments . The Board of Directors is expressly empowered to adopt, amend or repeal these Bylaws; provided that the Board of Directors
shall not have the power to alter, amend or repeal any bylaw adopted by the stockholders that by its terms may be altered, amended or repealed only by the
stockholders. The stockholders also have the power to adopt, amend or repeal the Bylaws of the corporation.
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EXHIBIT 31.01
CERTIFICATION OF PRINCIPAL EXECUTIVE OFFICER PURSUANT TO

EXCHANGE ACT RULE 13a-14(a)/15d-14(a)
AS ADOPTED PURSUANT TO SECTION 302
OF THE SARBANES-OXLEY ACT OF 2002

I, D. James Bidzos, certify that:

1. I have reviewed this quarterly report on Form 10-Q of VeriSign, Inc.;

2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the
statements made, in light of the circumstances under which such statements were made, not misleading with respect to the period covered by this report;

3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material respects the
financial condition, results of operations and cash flows of the registrant as of, and for, the periods presented in this report;

4. The registrant’s other certifying officer(s) and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in
Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) for the
registrant and have:

a) Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision, to
ensure that material information relating to the registrant, including its consolidated subsidiaries, is made known to us by others within those entities,
particularly during the period in which this report is being prepared;

b) Designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our
supervision, to provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements for external
purposes in accordance with generally accepted accounting principles;

c) Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about the
effectiveness of the disclosure controls and procedures, as of the end of the period covered by this report based on such evaluation; and

d) Disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s most recent
fiscal quarter (the registrant’s fourth fiscal quarter in the case of an annual report) that has materially affected, or is reasonably likely to materially affect,
the registrant’s internal control over financial reporting; and

5. The registrant’s other certifying officer(s) and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the
registrant’s auditors and the audit committee of the registrant’s board of directors (or persons performing the equivalent functions):

a) All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are
reasonably likely to adversely affect the registrant’s ability to record, process, summarize and report financial information; and

b) Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s internal
control over financial reporting.

Date: July 28, 2016 By: /S/ D. J AMES  B IDZOS
D. James Bidzos

Chief Executive Officer



EXHIBIT 31.02
CERTIFICATION OF PRINCIPAL FINANCIAL OFFICER PURSUANT TO

EXCHANGE ACT RULE 13a-14(a)/15d-14(a)
AS ADOPTED PURSUANT TO SECTION 302
OF THE SARBANES-OXLEY ACT OF 2002

I, George E. Kilguss, III, certify that:

1. I have reviewed this quarterly report on Form 10-Q of VeriSign, Inc.;

2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the
statements made, in light of the circumstances under which such statements were made, not misleading with respect to the period covered by this report;

3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material respects the
financial condition, results of operations and cash flows of the registrant as of, and for, the periods presented in this report;

4. The registrant’s other certifying officer(s) and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in
Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) for the
registrant and have:

a) Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision, to
ensure that material information relating to the registrant, including its consolidated subsidiaries, is made known to us by others within those entities,
particularly during the period in which this report is being prepared;

b) Designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our
supervision, to provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements for external
purposes in accordance with generally accepted accounting principles;

c) Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about the
effectiveness of the disclosure controls and procedures, as of the end of the period covered by this report based on such evaluation; and

d) Disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s most recent
fiscal quarter (the registrant’s fourth fiscal quarter in the case of an annual report) that has materially affected, or is reasonably likely to materially affect,
the registrant’s internal control over financial reporting; and

5. The registrant’s other certifying officer(s) and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the
registrant’s auditors and the audit committee of the registrant’s board of directors (or persons performing the equivalent functions):

a) All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are
reasonably likely to adversely affect the registrant’s ability to record, process, summarize and report financial information; and

b) Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s internal
control over financial reporting.

Date: July 28, 2016 By: /S/ G EORGE  E. K ILGUSS , III
George E. Kilguss, III
Chief Financial Officer



EXHIBIT 32.01
CERTIFICATION OF PRINCIPAL EXECUTIVE OFFICER PURSUANT TO

18 U.S.C. SECTION 1350
AS ADOPTED PURSUANT TO SECTION 906
OF THE SARBANES-OXLEY ACT OF 2002

I, D. James Bidzos, Chief Executive Officer of VeriSign, Inc. (the “Company”), do hereby certify, pursuant to 18 U.S.C. Section 1350, as adopted
pursuant to Section 906 of the Sarbanes-Oxley Act of 2002, that, to my knowledge:

1. the Quarterly Report on Form 10-Q of the Company for the fiscal quarter ended June 30, 2016 , as filed with the Securities and Exchange
Commission (the “Report”), fully complies with the requirements of Section 13(a) or 15(d) of the Securities Exchange Act of 1934; and

2. the information contained in the Report fairly presents, in all material respects, the financial condition and results of operations of the
Company.

Date: July 28, 2016 /S/ D. J AMES  B IDZOS
  D. James Bidzos
  Chief Executive Officer



EXHIBIT 32.02
CERTIFICATION OF PRINCIPAL FINANCIAL OFFICER PURSUANT TO

18 U.S.C. SECTION 1350
AS ADOPTED PURSUANT TO SECTION 906
OF THE SARBANES-OXLEY ACT OF 2002

I, George E. Kilguss, III, Chief Financial Officer of VeriSign, Inc. (the “Company”), do hereby certify, pursuant to 18 U.S.C. Section 1350, as adopted
pursuant to Section 906 of the Sarbanes-Oxley Act of 2002, that, to my knowledge:

1. the Quarterly Report on Form 10-Q of the Company for the fiscal quarter ended June 30, 2016 , as filed with the Securities and Exchange
Commission (the “Report”), fully complies with the requirements of Section 13(a) or 15(d) of the Securities Exchange Act of 1934; and

2. the information contained in the Report fairly presents, in all material respects, the financial condition and results of operations of the
Company.

Date: July 28, 2016 /S/ G EORGE  E. K ILGUSS , III
George E. Kilguss, III
Chief Financial Officer
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Verisign Statement Regarding .Web Auction Results 

RESTON, Va.--(BUSINESS WIRE)-- VeriSign, Inc. (NASDAQ:VRSN), a global leader in domain names and internet security, 
today announced the following information pertaining to the .web top-level domain (TLD):  

The Company entered into an agreement with Nu Dot Co LLC wherein the Company provided funds for Nu Dot Co's bid for 
the .web TLD. We are pleased that the Nu Dot Co bid was successful.  

We anticipate that Nu Dot Co will execute the .web Registry Agreement with the Internet Corporation for Assigned Names 
and Numbers (ICANN) and will then seek to assign the Registry Agreement to Verisign upon consent from ICANN.  

As the most experienced and reliable registry operator, Verisign is well-positioned to widely distribute .web. Our expertise, 
infrastructure, and partner relationships will enable us to quickly grow .web and establish it as an additional option for 
registrants worldwide in the growing TLD marketplace. Our track record of over 19 years of uninterrupted availability means 
that businesses and individuals using .web as their online identity can be confident of being reliably found online. And these 
users, along with our global distribution partners, will benefit from the many new domain name choices that .web will offer.  

About Verisign 
Verisign, a global leader in domain names and internet security, enables internet navigation for many of the world's most 
recognized domain names and provides protection for websites and enterprises around the world. Verisign ensures the 
security, stability and resiliency of key internet infrastructure and services, including the .com and .net domains and two of 
the internet's root servers, as well as performs the root zone maintainer functions for the core of the internet's Domain Name 
System (DNS). Verisign's Security Services include intelligence-driven Distributed Denial of Service Protection, iDefense 
Security Intelligence and Managed DNS. To learn more about what it means to be Powered by Verisign, please visit 
Verisign.com.  

VRSNF 

© 2016 VeriSign, Inc. All rights reserved. VERISIGN, the VERISIGN logo, and other trademarks, service marks, and designs 
are registered or unregistered trademarks of VeriSign, Inc. and its subsidiaries in the United States and in foreign countries. 
All other trademarks are property of their respective owners.  

View source version on businesswire.com: http://www.businesswire.com/news/home/20160801005586/en/ 

VeriSign, Inc. 
Investor Relations: 
Miranda Weeks,  

or 
Media Relations: 
Deana Alvy,  

  

Source: VeriSign, Inc. 

News Provided by Acquire Media 
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Updated Supplementary Procedures for Independent Review Process (IRP) - ICANN

https://www.icann.org/public-comments/irp-supp-procedures-2016-11-28-en[1/27/2019]

Brief Overview

Purpose: This public comment proceeding seeks community input on the
Updated Supplementary Procedures (USP) for the ICANN Independent Review
Process (IRP) developed per the requirements contained in the final report of the
Cross-Community Working Group on Enhancing ICANN Accountability (CCWG-
Accountability, Work Stream 1) and provided to the ICANN Board on 10 March
2016.

Current Status: The Updated Supplementary Procedures for Independent
Review Process have been drafted by the IRP Implementation Oversight Team
(IOT) in collaboration with the ICANN legal team and the external counsel to the
CCWG-Accountability. The CCWG-Accountability reviewed these Supplementary
Procedures at its 2 November 2016 meeting during ICANN57 and approved their
publication for community input.

Next Steps: Following the public comment proceeding, the inputs will be analyzed
by the IRP-IOT who will consider amending its USP in light of the comments
received. If there are no significant issues, the final version of the Updated
Supplementary Procedures for Independent Review Process along with the
analysis of the public comments will be presented to the CCWG-Accountability for
approval. Once approved, the CCWG-Accountability will forward the Updated
Supplementary Procedures to the ICANN Board of Directors for final approval.

Report of Public Comments

Section I: Description and Explanation

ICANN operates a separate process for independent third-party review of
Disputes – the Independent Review Process (IRP). The International Centre for
Dispute Resolution (ICDR) currently administers the ICANN Independent Review
Processes. ICANN IRPs are governed by the ICDR's International Dispute
Resolution Procedures as modified by Supplementary Procedures for the ICANN
IRP.

The CCWG-Accountability Work Stream 1 (WS1) in its final report included the
following under Implementation for Recommendation 7 concerning the IRP:

"The CCWG-Accountability proposes that the revised IRP provisions be adopted
as Fundamental Bylaws. Implementation of these enhancements will necessarily
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require additional detailed work. Detailed rules for the implementation of the IRP
(such as rules of procedure) are to be created by the ICANN community through a
CCWG (assisted by counsel, appropriate experts, and the Standing Panel when
confirmed), and approved by the Board, such approval not to be unreasonably
withheld."

This part of the recommendations on IRP is included in the following section of the
new ICANN Bylaws which were adopted on 27 May 2016:

"(n) Rules of Procedure

(i) An IRP Implementation Oversight Team shall be established in consultation
with the Supporting Organizations and Advisory Committees and comprised of
members of the global Internet community. The IRP Implementation Oversight
Team, and once the Standing Panel is established the IRP Implementation
Oversight Team in consultation with the Standing Panel, shall develop clear
published rules for the IRP ("Rules of Procedure") that conform with international
arbitration norms and are streamlined, easy to understand and apply fairly to all
parties. Upon request, the IRP Implementation Oversight Team shall have
assistance of counsel and other appropriate experts.

(ii) The Rules of Procedure shall be informed by international arbitration norms
and consistent with the Purposes of the IRP. Specialized Rules of Procedure may
be designed for reviews of PTI service complaints that are asserted by direct
customers of the IANA naming functions and are not resolved through mediation.
The Rules of Procedure shall be published and subject to a period of public
comment that complies with the designated practice for public comment periods
within ICANN, and take effect upon approval by the Board, such approval not to
be unreasonably withheld."

In early in 2016 the CCWG-Accountability created the IRP IOT, which has been
working on updating the Supplementary Rules of Procedures.

Given the IRP IOT is recommending significant changes to the Rules of
Procedures it is publishing these for public comments.

Section II: Background

Revising the Independent Review Process was determined from the outset to be a
key part of the CCWG-Accountability work.

Given the critical link between accountability and the IRP process the CCWG-
Accountability undertook to review and improve the ICANN IRP to address the

3
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concerns raised in the consultation process and meet the requirements of the
additional accountability mechanisms that it was proposing.

Following several public consultations on its recommendations the CCWG-
Accountability published its final Work Stream 1 (WS1) recommendation in March
2016 at ICANN55 which were promptly accepted by the ICANN Board of
Directors. These recommendations were then implemented as part of the revised
ICANN Bylaws that came into effect on 1 October 2016.

The WS1 report identified that as part of the implementation of its
recommendations, an Implementation Oversight Team would be formed from the
CCWG-Accountability to do the following tasks:

Drafting the detailed supplementary rules of procedure for Board adoption
(Updated Supplementary Procedures).

Process for the selection of organizations to administer the IRP.

Process for community review and selection of proposed slate of the standing
panel members.

The IRP IOT agreed at its first meeting on 25 May 2016 that the most important
task, which it needed to undertake was the drafting of the detailed supplementary
rules so these could be approved by the ICANN Board of Directors.

The IRP Implementation Oversight Team (IOT) in collaboration with the ICANN
legal team and the external counsel to the CCWG-Accountability proceeded to
develop a draft set of Updated Supplementary Procedures over the summer and
fall of 2016. The CCWG-Accountability reviewed these Supplementary
Procedures at its 2 November 2016 meeting during ICANN57 and approved their
publication for community input.

Section III: Relevant Resources

Draft IRP Updated Supplementary Procedures Report [PDF, 428 KB]

Draft IRP Updated Supplemental Procedures – Clean [PDF, 869 KB]

Draft IRP Updated Supplemental Procedures – Redline from current
Supplementary Procedures [PDF, 338 KB]

Section IV: Additional Information
4
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Draft IRP Updated Supplementary Procedures: Report of the IRP IOT 

The IRP Implementation Oversight Team (IOT) has been tasked with drafting detailed rules 
of procedure for the Independent Review Process (IRP) enhancements described in the 
CCWG-Accountability Supplemental Final Proposal Work Stream 1 Recommendations (the 
WS-1 Recommendations). 

As a first step in this process, and to ensure that the Bylaws changes adopted by the ICANN 
Board on 27 May 2016 can be given full effect, the IOT has developed a set of Updated 
Supplementary Procedures for ICANN’s IRP. 

The proposed Updated Supplementary Procedures (USP) is now presented for a final 
reading by the CCWG-Accountability prior to publication for public comment.   

Background 

The International Centre for Dispute Resolution (ICDR) currently administers ICANN’s 
Independent Review Processes.  ICANN IRPs are governed by the ICDR’s International 
Dispute Resolution Procedures as modified by Supplementary Procedures for ICANN’s IRP.  
In the event of any inconsistency between the ICDR Procedures and the Supplementary 
Procedures, the ICANN-specific Supplementary Procedures take precedence.    

Full implementation of the WS-1 Recommendations requires:  

 Initiation of tender process for selecting an organization to provide administrative
support for the IRP;

 Selection of a standing Panel; and
 Development of detailed rules of procedure.

To ensure that the WS-1 Recommendations are implemented while these steps are being 
carried out, it is necessary to revise the Supplementary Procedures to reflect the 
substantive and procedural changes to the IRP as reflected in the new Bylaws.   

Major Issues 

The IOT was unable to reach full consensus on three issues, which were referred to the 
CCWG-Accountability meeting in plenary session.  These open issues were first presented 
to the CCWG-Accountability on 20 September 2016.  A first reading of was held on 25 
October 2016.   

First, the IOT sought the input of the full CCWG on the applicability of the updated rules to 
existing but unresolved IRPs.  For the reasons discussed in Section 2 (Scope) below, the 
proposed Updated Supplementary Procedures (USP) do not apply retroactively.  
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Second, the IOT sought CCWG input on the outside date for filing an IRP claim.  For the 
reasons discussed in Section 4 (Time for Filing) below, the proposed USP provides that IRP 
claims must be filed within 45 days of the date on which a claimant first becomes aware of 
the material affect of the action or inaction giving rise to the dispute, but in any case, no 
more than twelve (12) months from the date of the alleged Bylaws violation. 

Third, the IOT sought CCWG input on whether witness testimony/cross examination 
should be permitted in IRP hearings.  Based on these discussions, the USP provides that 
hearings – whether via video conference or in person – should ordinarily be limited to legal 
argument only, but that witnesses would be permitted where the IRP Panel determines 
that a the party seeking to present witness testimony has demonstrated that such 
testimony is 1) necessary for a fair resolution of the claim; (2) necessary to further the 
purposes of the IRP; and (3) considerations of fairness and furtherance of the purposes of 
the IRP outweigh the time and financial expense of witness testimony and cross 
examination.  

Summary of Changes   

1. Definitions.

The Updated Supplemental Rules contain several new defined terms.  Most of these 
definitions reflect procedural enhancements, such as the definition of an “Emergency 
Panelist” to adjudicate requests for interim relief and a Procedures Officer to adjudicate 
requests for consolidation, invention, and joinder.   

More substantively, a “Dispute” is defined to cover: (a) actions or inactions by ICANN 
(including the Board, Directors, Officers, or Staff members) that violate ICANN’s Articles 
of Incorporation or Bylaws; (b) claims that ICANN has not enforced its contractual 
rights under the IANA Naming Function Contract; or (c) complaints by direct customers 
of the IANA naming function that are not resolved by mediation.   

2. Scope.

The Updated Supplementary Procedures (USP) specify that the new rules apply to cases 
filed on or after their effective date, but not to cases filed prior to that date.  The section 
also provides that in the event of further changes (Amended USP), which are to be 
expected in this transition period, a party to an IRP subject to the USP may seek to apply 
provisions of the Amended USP on the basis that application of the prior rules would be 
unjust and impracticable to the requesting party and application of the amendments 
would not materially disadvantage any other party’s substantive rights.  Note, however, 
that the standard of review set out in Section 11 is established by ICANN’s Bylaws.  
Accordingly, Section 11 of the USP cannot be amended without a corresponding Bylaws 
change.  Thus, while the USP may be modestly adjusted as this work is finalized, 
retroactive application of modified procedural rules is unlikely to have a substantive 
impact on ongoing proceedings.   
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The IRP Implementation Oversight Team had significant discussions regarding 
application of the same standard (unjust/impracticable without material disadvantage 
to the other party) to cases filed before the effective date of the USP.  In particular, 
several members of the IOT felt that the claimants should have the right to seek 
application of the revised standard of review retroactively as a matter of fairness.  This 
issue was discussed in CCWG-Accountability plenary sessions in September and 
October.  The group elected not to provide for this kind of retroactivity based on 
concerns about unintended consequences, including increased complexity and potential 
Bylaws violations resulting from doing so.  

3. IRP Panel Composition.

The USP provides mechanism for: (a) selecting members of a decisional panel (each 
party selects one panelist, and those panelists select the third); (b) confirmation of the 
independence and impartiality of those panelists; and (c) substation of panelists in the 
event of vacancy or removal. 

4. Time for Filing.

This section establishes that IRP claims must be filed within 45 days of the date on 
which a claimant first becomes aware of the material affect of the action or inaction 
giving rise to the dispute, but in any case, no more than twelve (12) months from the 
date of the alleged Bylaws violation.  The provision seeks to balance the fact that 
individuals may not always become aware of ICANN actions when they occur with the 
need for certainty about the finality of ICANN actions.  Note, however, that actions or 
inactions giving rise to an IRP claim can occur more than twelve months following the 
adoption of a particular rule.  For example, were ICANN to interpret a policy in a 
manner that violated the Bylaws, the time period would run from the date on which the 
offending interpretation occurred, not the date on which the policy was adopted. 

In addition, this provision requires that any applicable fees must be paid to the dispute 
resolution provider within three days of filing an IRP request.  

5. Conduct of Independent Review.

This section confirms that the goal of the IRP is to resolve disputes expeditiously and 
cost effectively while ensuring fundamental fairness and due process.  To this end, the 
USP calls for independent review to proceed by electronic means where possible, but 
permits face to face hearings in “extraordinary circumstances” where the IRP PANEL 
determines that the party seeking an in-person hearing has demonstrated that: (1) an 
in-person hearing is necessary for a fair resolution of the claim; (2) an in-person 
hearing is necessary to further the purposes of the IRP; and (3) considerations of 
fairness and furtherance of the purposes of the IRP outweigh the time and financial 
expense of an in-person hearing.   
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The USP also provides that hearings – whether via video conference or in person – 
should ordinarily be limited to legal argument only, but that witnesses would be 
permitted where the IRP Panel determines that a the party seeking to present witness 
testimony has demonstrated that such testimony is 1) necessary for a fair resolution of 
the claim; (2) necessary to further the purposes of the IRP; and (3) considerations of 
fairness and furtherance of the purposes of the IRP outweigh the time and financial 
expense of witness testimony and cross examination.  

6. Written Statements

This section is unchanged from existing Supplementary Procedures

7. Consolidation, Intervention, and Joinder.

This section was added to address the WS-1 Recommendation, as reflected in Article IV,
Section 4.3(o) (ii) of the May 2016 ICANN Bylaws.

8. Discovery Methods.

This section was added to address the WS-1 Recommendation, as reflected in Article IV,
Section 4.3(n) (iv) (D) of the May 2016 ICANN Bylaws.  It provides for discovery of
documents or other information likely to relevant and material to resolution of the
Dispute.  The section provides that depositions, interrogatories, and requests for
admission will not be permitted.

9. Summary Dismissal

This section provides for summary dismissal of a request for Independent Review
where the Claimant does not meet the standing requirements (materially affected) or
where the request lacks substance, is frivolous, or is vexatious.

10. Interim Measures of Protection

This section has been changed to implement WS-1 Recommendations reflected in
Article IV, Section 4.3(p) of the May 2016 Bylaws regarding the circumstances in which
interim relief is available.

11. Standard of Review

This section replaces the current IRP standard of review, which purports to limit the
Panel to an examination of three questions:

(i) Did the ICANN Board act without conflict of interest in taking its decision;
(ii) Did the ICANN Board exercise due diligence and care in having sufficient facts in front of them;
(iii) Did the ICANN Board members exercise independent judgment in taking the decision, believed

to be in the best interests of the company?
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In its place, the USP provides for an objective, de novo examination of the Dispute and 
permits the Panel to consider prior relevant IRP decisions.  It prevents (as required by 
law) the Panel from replacing the Board’s reasonable business judgment with respect to 
the Board’s exercise of its fiduciary duties.  Finally, it establishes the standard of review 
for claims related to the IANA Naming Functions Contract.   

While modifications to the Updated Supplementary Procedures are generally permitted, 
this Section 11 is dictated by the ICANN Bylaws and cannot be modified without a 
corresponding Bylaws amendment.  

12. IRP Panel Decision

This replaces Section 9 of the existing procedures (Declarations) consistent with Article
IV, Section 4.3(k)(v) of the May 2016 Bylaws.

13. Form and Effect of an IRP Panel Decision

This section has been revised to reflect the requirement for a written decision,
specifically designating the prevailing party, and setting out a well-reasoned application
of how the Dispute was resolved in light of prior IRP Decisions, the Articles and Bylaws
and norms of applicable law.

14. Appeal

This is a new section reflecting the WS-1 Recommendation that an IRP Panel Decision
may be appealed to the full Standing Panel in specified circumstances.

15. Costs

This section provides that except in the case of a community IRP, each party shall bear
its own legal expenses.  Except in the case of a community IRP, it permits the panel to
award administrative costs and/or fees of the prevailing party if it determines that the
losing party’s claims or defense were frivolous or abusive.
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[IOT] Status of ICANN staff in IOT

Mike Rodenbaugh  
Thu Dec 6 23:14:43 UTC 2018

• Previous message: [IOT] Status of ICANN staff in IOT
• Next message: [IOT] Status of ICANN staff in IOT
• Messages sorted by: [ date ] [ thread ] [ subject ] [ author ]

I was not part of that early discussion, as I was not aware of the 
formation of this IOT until well after it was formed and had begun its 
work.  And I pay pretty close attention to all ICANN missives about 
accountability. 

It seems to me that "comprised of members of the Internet community" ought 
to exclude ICANN Staff and Board Members, and include literally everyone 
else in the world.  Goran seems to have that interpretation. 

Even if there was agreement to have an "active voice in the discussion", it 
appears more that the group has effectively been captured by ICANN, almost 
to the exclusion of anyone else's views.  Perhaps that is largely because 
so few other people are participating at all in this effort.  And, perhaps 
that is by ICANN design?  It certainly could appear that way to a 
reasonable person. 

Mike Rodenbaugh 
RODENBAUGH LAW 
tel/fax:   
http://rodenbaugh.com

On Thu, Dec 6, 2018 at 3:03 PM Burr, Becky via IOT <iot at icann.org> wrote: 

> amen
>
> On 12/6/18, 5:34 PM, "IOT on behalf of avri doria" <iot-bounces at icann org
> on behalf of  wrote:
>
>   Hi, 
>
>   This matches my recall and understanding  
>
>  I would add that I would think we would better spend our time trying to 
> resolve the issue, option 2, than we would trying to remove people we
> disagree with from the IOT
>
>
>  avri 
>
>   On 06-Dec-18 14:53, Burr, Becky via IOT wrote: 
> > Respectfully to all, and without opining on the substance of the
> > repose issue, I am concerned that we may be imposing general
> > assumptions about the role of staff in policy development on the work
> > of the IRP Implementation Oversight Team without adequate
> > consideration  The role of Org in this work - which is not
> traditional
> > policy development - may be fundamentally different  According to the
> > Bylaws, "An IRP Implementation Oversight Team shall be established in
> > consultation with the Supporting Organizations and Advisory
> Committees
> > and comprised of members of the global Internet community " As I
> > recall, when we discussed this (now a long time ago) we collectively
> > determined that it was in fact appropriate for someone from ICANN
> > Legal to be an active part of the discussion  If we are going to
> > revisit that, perhaps we should do that in a more formal way, in
> > consultation with SOs and ACs, as specified in the bylaws
> > 
> > 
> > 
> > On 12/6/18, 12:17 PM, "IOT on behalf of Arasteh"
> > <iot-bounces at icann org on behalf of 
> wrote:
> > 
> > Dear All
> > I fully support the legitimate comments and request made by Malcolm
> > In addition to the criteria he described I add the following
> > Staff and legal people only intervene if and only if a clarification
> > sought by formal members of the group
> > Thus sort of a smoky interaction was and is being observe in other
> > occasions
> > At some other meeting the staff even jumped ahead of the people in
> the
> > queue and d’Irak without the floor being given to them
> > Regards
> > Kavouss Sent from my iPhone
> > > On 6 Dec 2018, at 13:47, Malcolm Hutty  wrote:
> > > > > Dear David,
> > > > I write to confirm for the written record my request as raised
> in our
> > > last meeting

[IOT] Status of ICANN staff in IOT
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> > > > When this group was formed, you took the extraordinary step of 
> > including
> > > ICANN staff and external counsel as full members of this group:
> > > > - they are listed as full participants on the group membership
> page
> > > - they are included in quorum counts
> > > - they are invited to speak on all issues on an equal basis: that
> is,
> > > not merely to describe the practical effects of matters proposed,
> but
> > > also to opine on the balance of values
> > > - they are included in consensus calls
> > > > In the Board resolution in Barcelona adopting the Interim 
> > Supplementary
> > > Rules, the Board resolved to urge this group to come to a prompt
> > > conclusion on final Supplementary Rules of Procedure
> > > > During the Open Forum session, I offered the Board my opinion 
> that we
> > > would have completed our work earlier had we not been so split, as
> a
> > > result of the divergent views of the team from ICANN Legal and
> Jones
> > > Day  I asked whether it was normal for ICANN staff and agents to
> engage
> > > in community processes like this one as full participants, and
> whether
> > > there was guidance available
> > > > Göran answered my question on behalf of the Board  He stated very 
> > > clearly and firmly that staff "are not members of the community"
> and
> > > participate as staff support, not a co-participants  He appeared
> to me
> > > to be angry that I was even suggesting that staff would overstep
> such
> > > bounds, and that he had to defend them from such an accusation
> which he
> > > gave every impression as regarding as an unfair accusation of
> > > impropriety  He was plainly unaware of your decision
> > > > In the light of this response, I request that we revisit the 
> > > classification of ICANN staff and Jones Day
> > > > In my view, it was never proper to regard ICANN Legal and Jones 
> Day as
> > > co-equal participants in this group  The matter under discussion
> is the
> > > procedures that apply in a core process for holding ICANN to
> account:
> > > ICANN is plainly irredeemably conflicted
> > > > Moreover, the conflict goes beyond the institutional to the 
> > personal  An
> > > IRP case can only be brought on the basis that ICANN has acted
> > > inconsistently with the Bylaws  Usually, ICANN will have taken the
> > > advice of its lawyers before acting in a manner that might give
> rise to
> > > such a claim  Accordingly, an IRP case will quite commonly be a
> direct
> > > challenge to the advice that Samantha, Elizabeth and the team have
> > > previously given, personally  It is quite wrong to involve them in
> > > directly in the decision-making as to how such a challenge can be
> > > brought  This is not to impugn their professional integrity: any
> lawyer
> > > would recognise this as an irreconcilable conflict of interests and
> > > obligations  Your decision places them in an impossible and
> untenable
> > > position, that fundamentally compromises the legitimacy of this
> group's
> > > output
> > > > Now that Göran has confirmed that staff should not be regarded as 
> > > members of the community for the purpose of participation in
> community
> > > processes, I ask that their status be reclassified as staff
> support,
> > > with the following consequences:
> > > > - they will not be counted in quorum counts
> > > - they will not be included in consensus calls
> > > - they will be permitted to attend meetings, and their input
> sought on
> > > factual matters, such as how procedures operate, where that
> assists the
> > > group, but their opinion will be not be sought as to the balance of
> > > expedience
> > > > Kind Regards, 
> > > > Malcolm Hutty  
> > > > > -- > Malcolm Hutty | tel: 
> > > Head of Public Affairs | Read the LINX Public Affairs blog
> > > London Internet Exchange |
> > 
> https://urldefense proofpoint com/v2/url?u=http-
3A publicaffairs linx net &d=DwIGaQ&c=MOptNlVtIETeDALC lULrw&r=62cJFOifzm6X GRlaq8Mo8TjDmrxdYahOP8WDDkMr4k&m= h95nURzC9Ag-
v71Wet3 uHhOM6n-WWzFaPcZ1aeu2k&s=AJhu88ie fL3jAyUDFICrXL ZMDbvsrWLD2UYBwofV8&e=
> > > > London Internet Exchange Ltd 
> > > Monument Place, 24 Monument Street London EC3R 8AJ
> > > > Company Registered in England No  3137929 
> > > Trinity Court, Trinity Street, Peterborough PE1 1DA
> > > _______________________________________________
> > > IOT mailing list
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> > > IOT at icann org
> > >
>   > 
> https://urldefense proofpoint com/v2/url?u=https-
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and grammatical corrections. It is posted as an aid to the original audio file, but should not be treated as an 
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BECKY BURR: Hello, everybody, and thanks for attending this morning. Hopefully, 

more people are joining. We usually take roll based on who’s in the 

Adobe Connect room. If there is anybody who is not in the Adobe 

Connect room, could you identify yourselves? 

Okay. And there are three participants in the Adobe Room who are 

identified by their telephone numbers: 202-XXX-8479, 310-XXX-5800, 

and 703-XXX-4154. Could you please identify yourselves so that we have 

a complete roll? 4154 is you, David, okay.  

FRAN FAIRCLOTH: Sorry, I was on mute. 

UNIDENTIFIED FEMALE: Fran is with us, at Sidley. She is dialing in. 

BECKY BURR: Okay. 

AMY STATHOS: Hey, Becky, the 310-5800 number, that’s ICANN’s main number. 

BECKY BURR: Okay. 
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AMY STATHOS: I don’t know who that is, but… 

BECKY BURR: Okay. All right. Well, if anybody is not identified in the room, just let us 

know. And I know that Ed is doing a speech today, but he has 

rearranged his schedule to be able to join us and should be here in a 

moment. Also, Marianne Georgelin e-mailed me to say that there is a 

transportation strike in Paris today, and she is stuck in traffic. So I think 

we will proceed here. 

I’ve sent out a deck that the Sidley folks prepared that sort of outlines a 

number of the procedural issues that we need to talk about. And I 

propose that we walk through this document today. It is, at least on my 

screen, rendering partially. Some words are not showing. Is anybody 

else having that problem? Okay, it looks good there? All right, that’s 

fine. 

In addition, I sent out a document that essentially has this deck in Word 

format. And some folks may be interested in using that for noting 

things. 

And finally, a very helpful document that essentially walks through the 

IRP section of the CCWG proposal and maps the provisions in the 

proposal to the IRP Bylaws, and other relevant sections in the Bylaws, 

just so that we can double-check that, going forward. Those are 

provided for background for members of the IOT. 

In addition, I hope that you all got the background documents that I 

sent out last weekend for separate mailings. Sorry to flood you with 
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background information, but I thought that as we go through this work, 

it may be very useful for people to have the documents in hand. And I 

have not checked the wiki, but I believe those documents, or the links, 

should also be posted there as well. 

Okay. So just so we’re all on the same page, what we propose to do is 

walk through this deck to talk about – sorry – several administrative 

things that we need to do deal with in the course of our work, the 

structural bodies being the IRP provider that the proposal calls for and 

the standing panel. Some administrative questions about pre-hearing 

processes. And there’s substantive and policy, the emergency/injunctive 

relief process; also, cooperative engagement process and how that 

interplays with some of the Work Stream 2 work; filings and amended 

pleadings; motions; intervention, joinder, and consolidation; the panel 

itself constituting the decisional panel, choice of law, jurisdiction; 

arbitration format; discovery, evidence, and witnesses; settlements; and 

appeals and revisions to procedures. 

Holly, [inaudible] hand is up. 

HOLLY GREGORY: Yes, my hand is up. I just wanted to say two things about the materials 

and the questions that we provided. The questions could use some fine 

tuning. And sometimes, I was just noticing that the questions almost – 

they don’t mean to assume any kind of answer. And so this was a quick 

stab at sketching out the procedural questions that the Bylaws raise. But 

there are more, and they can be in more detail. And again, they’re not 

meant to assume any answer. 
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And the second thing I just wanted to say is we provided the chart that 

shows the sections of the Bylaws next to the procedural questions so 

that we can always make sure we are very cognizant of what the Bylaw 

framework is. Because I find that even though I’m working on these 

documents all the time, it’s very easy to forget what it was that we 

specifically said in the Bylaws. And again, the Bylaws are also wrapped 

back to the proposal, and you have those materials so that we can keep 

this really grounded in accuracy around what the proposal said and 

what the Bylaws say. That’s all. 

BECKY BURR: Perfect. That’s very useful. And I do think it is very useful to have that, 

and also the correlation to the proposal itself.  

Okay. So the first couple of questions we talked about in the proposal, 

an IRP provider. And last week, we talked a little bit about the process 

for selecting the IRP provider itself. And so one question is, should the 

rules that we’re developing now talk about the manner in which the IRP 

provider’s office functions? So, for example, would the provider be 

responsible for maintaining the online dockets and the like? The current 

IRP procedure calls for most filings to be made public as soon as they 

are filed, subject to some limited exceptions. And currently, I think the 

community relies on posting by ICANN on that function. But one of the 

questions that we’ll want to think about is, what are the requirements 

for those sorts of things? 

David? 
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DAVID MCAULEY: Thank you, Becky. I do have a comment on that question. And my 

comment is it strikes me that we should let the tender process drive this 

and maybe put placeholder language here with respect to what the 

provider will provide. And my guess is that when we go out with a 

tender, basically the tender will include a copy of the relevant Bylaws 

for the IRP. And we’ll ask people to respond to us as to what services 

they provide, roughly the cost, obviously. And we should then look to 

what they’ve provided with respect to dockets, maintaining documents, 

etc., etc., and let that drive what the ultimate rule is. Because we may 

want to let the attractiveness of the provider shape this particular 

question. Thank you. 

BECKY BURR: Thank you, David. That makes total sense to me, although I think we 

probably will have some views on minimum services with respect to 

transparency and the like. But I do think that that probably makes 

sense.  

Any other comments, just sort of preliminary comments on the 

functionality of the provider that we should be looking for or that we 

should be specifically asking about in an IRP? Obviously, the ability to 

manage, identify potential candidates, help us vet those candidates, and 

then to manage cases is something that should be dealt with. 

David, is that a new hand? 
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DAVID MCAULEY: It is, Becky. Another thought occurred to me, and that is – and this is 

probably a question for Bernie more than anyone. And that is, if we 

could get the views of the ICANN staff that handle the administrative 

side of IRPs to date and find out from them their thoughts on the 

question that Becky just asked, and if there’s anything they see as an 

issue that might be fixed in this particular iteration. So if there are 

people that have routinely done this and have some insight as to how 

the administrative process functions or has some stickiness to it, it 

might be helpful to get their views, if there are such folks and it makes 

sense. Thanks. 

BECKY BURR: I see Amy on the line, and Kate. So let’s turn to Holly and then Amy or 

Kate if they have any input at this point. 

HOLLY GREGORY: Terrific. I just wanted to mention that if you all think it would be useful, 

a document that we’re creating for ourselves internally, so that we 

assure ourselves that we have a better understanding, is we’re doing a 

little outline of how we think, based on public sources, it currently 

works. And so that we’ll have something to look at, I think that might be 

helpful for you all as well. So let us know if it is worthwhile. We’re happy 

to provide it. But we’re in the process of doing that now, because we 

realized we had to have an understanding of how it currently works to 

be able to help you think about what it might be, where you might want 

some changes. 
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BECKY BURR: Okay. And I imagine that Amy can provide some support on answering 

those kinds of questions. 

Amy, not to put you on the spot, but in terms of services and 

functionality for the IRP office functions, are there any things that jump 

out at you as things that we should be thinking about, particularly in 

terms of Rules of Procedure? 

AMY STATHOS: Yes, thanks, Becky, and thanks, Holly. Holly, just as an amendment to 

what you’re saying, it may be helpful if you want to have a call so that 

we can share with you exactly how it works right now, in terms of the 

administrative aspect, our working with the ICDR, who is currently the 

sole IRP provider that ICANN has named. 

Becky, yeah, in terms of some of the procedure, I want to think about 

the specifics, the things that we faced over the past several years. One 

of the things I think we want to think about is what decisions the 

provider itself might be empowered to make, short of having the panel 

in place, etc., if there are any type of administrative decisions. Because 

right now, the provider is loath to make, really, any decisions without a 

panel. And I think there’s probably some things that a provider can 

make a decision on that you don’t necessarily need a panel. I don’t 

really want to say right now what they are, because there’s just a bunch 

of stuff rolling around in my head that I think we can sit down and think 

what we’ve experienced over the past years that might be helpful for 

this group to think about. 
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BECKY BURR: Okay. That would be very useful. I imagine this would function in some 

ways like a clerk of court. And sometimes, clerks can, in fact, be 

decision-makers. 

Avri? 

AVRI DORIA: One of the things I was thinking of in relation to that though, this will 

have a standing body behind it and can very well have some member of 

that, or some function of that, that allows for these earlier actions and 

decisions without [full-on paneling]. So that might be another way to 

look at it, as opposed to – because even a clerk may talk to a presiding 

judge, I would assume, though knowing less about this than many. So 

I’m just wondering whether that would be another avenue for that kind 

of issue. Thanks. 

BECKY BURR: Yeah, that’s also a very good point. So, Amy, as you are thinking about 

those decisions, it would be helpful for us to know – one of things that 

we’ll even want to think about is what are the buckets of early 

decisions, and who can be empowered to make those decisions? So Avri 

is right. The nature of this, with the standing panel, may make some 

things easier. But we still need to draw lines about what the provider 

can decide, what the provider would need to consult with a member of 

the panel on, and the like. And any of the information, Amy, that you 

guys can put in front of us, in terms of your actual, real world 

experience with IRP, would be very helpful for us to know. 
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AMY STATHOS: Sure, yes. Thank you. 

BECKY BURR: So this is exactly the kind of conversation I want to have today, which is 

a preliminary brainstorming conversation. So we will probably end up 

with some assignments that bring our discussion from the abstract to 

the concrete. 

Okay. In terms of the standing panel, one question is, should there be 

an application form for members? Is that something that this group 

wants to do, based on the criteria? Is that something that we should 

defer to the panel to do? Is there some halfway in between? Sort of we 

take the criteria for panelists that are in the proposal, talk through 

them, flesh them out a little bit, and then ask the provider to take that 

to the next step. And then should a method of ranking applications be 

developed? And those two things necessarily go hand-in-hand, because 

we have to have a developed list of criteria in order to be able to do any 

kind of ranking. 

But one of the, I think, more challenging tasks for this group is to figure 

out what the process by which the community develops a proposed 

panel for the presentation to the ICANN Board. And I think we will need 

to have procedures in place, one for bringing information to the 

community, and then the process by which the proposed panel is put 

together. And I think that is something that there isn’t a lot of… Well, I 

don’t know. Maybe there are other processes out there that we can 

borrow from. I know in the United States, for example, that the 
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American Bar Association does evaluations of prospective judges. I don’t 

know if there are other bodies, that that is something that takes place 

elsewhere in the world. And I don’t think that we have… Arun might 

have a sense of how that happens, for example, in India, if there’s any 

sort of learning to be had by how other prospective jurists are 

evaluated. 

David? 

DAVID MCAULEY: Thanks, Becky. Just to answer your question, my strong preference 

would be that we do develop an application form and not let the panel 

take care of this, even if it’s a rudimentary form. But things such as the 

person’s name; where they live, for geographical purposes; who they’re 

employer is, for conflict purposes; whether they’ve been disciplined or 

are under a disciplinary proceeding; all those kinds of things that you 

might find in a Statement of Interest, that it’s under control of ICANN, 

saying, “Here’s the form. Fill it out,” so that the people have an idea, at 

least a rudimentary idea, of who the service providers are. Thank you. 

BECKY BURR: Oh, I definitely agree on that. I think we definitely want to have 

something like that. The question is how much further we go in that. 

EDWARD MCNICHOLAS: Becky, by the way, I have joined into the call. 
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BECKY BURR: Oh, hi, Ed. Thank you for joining. And please feel – we’re just walking 

through this document here. And the goal is, basically, to do some 

brainstorming and make things a little bit more concrete. So I am taking 

it that the sort of decision point here is that we would work up a kind of 

an application with basic information kinds of questions, and then also 

any more elaboration on the requirements that are in the proposal. But 

I think that’s something that we can easily put together and bring to the 

group specifically for review and discussion. So I’ll take that as a to-do. 

EDWARD MCNICHOLAS: One thing with respect to that, the ranking of applications, one model 

might be something like the federal civil service, where there were 

certain points awarded for certain areas, so that the application and the 

– there’s a scoring system, in terms of having certain credentials would

get certain points, having certain… And then other things, such as award

veteran status, disability status, diversity, these sorts of things can be

awarded an express number of points. I don’t know if that would be

helpful, in terms of having the community express relative valuation of

things, or whether that would cause such a long discussion that it would

derail things. But that was one way of possibly doing it, in terms of

scoring things and having the evaluation process tied to the application

in a fairly rigorous way so that the applications can be evaluated more

objectively, as opposed to subjectively.

BECKY BURR: Well, that’s an interesting proposal. To me, it feels a little bit that, at 

some level, we don’t know precisely who is going to apply and be 
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available. And so I feel like at some level, we have general guidelines for 

what the requirements are. To me, until we have a better sense of who 

the applicant pool is, it would be hard to assign points to those things in 

a relative way. But others may disagree. Okay. I think – 

EDWARD MCNICHOLAS: I do think it would be intensely bureaucratic. It might be too much of a 

system that’s set up for the relatively small number of panelists that 

would be involved. 

BECKY BURR: Okay. What I’m thinking is – and, David, I’m going to volunteer you and I 

to just go through the proposal itself and pull out the elements, to really 

bring that for a deeper-dive discussion back to the group next week, if 

we can do that? 

DAVID MCAULEY: That’s fine with me, Becky. 

BECKY BURR: Okay. Thank you, David. Okay. Specific training, should specific training 

be required? I definitely think that there is a lot of ICANN-specific 

information that we need to have in place for these folks when they 

come on. And on that point, I’m curious as to whether ICANN already 

has training that it does, not necessarily for the IRP folks, but when it 

brings new people on. For example, how did you explain the world to 
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our new CEO? Are there materials out there that could be the starting 

point for more in-depth training for panelists? 

 People don’t have to answer that right now. But if the ICANN folks who 

are on the call could go back and talk with colleagues about how you do 

a new introduction to ICANN. I know there’s also programs that get put 

on at the various ICANN meetings for Fellows and stuff. And maybe we 

could gather some of those resources, rather than reinventing the 

wheel on the basic background stuff. Obviously, as we go along and get 

a better sense of the rules and procedures here, there will be some IRP-

specific training.  

 But at the very least, I think the point of having a standing panel is to 

get away from some of the…to have better-informed decisions, 

decisions that are better informed from the “what ICANN is” and what 

its goals are. So I’d like to put that on a list. 

 In terms of, obviously, conflict and impartiality, that was something that 

the CCWG was quite clear on, that conflicts and impartiality kinds of 

issues had to be addressed, that there certainly had to be disclosures. 

And although we didn’t talk about annual updating, I would imagine 

that that is something that makes quite a bit of sense. 

 In terms of term limits, the CCWG proposal was quite clear that there 

would be one five-year term, with no renewals. So there was a strong 

feeling that we needed to have a long enough term, but that there 

should not be renewals. So I think that’s something that the CCWG put 

together. 
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Then, obviously, we did also talk about a period of post-employment 

preclusion, some period of time after the prohibition. So we didn’t talk 

about what the period of bar from post-term appointments to the 

Board Nominating Commission or ICANN would be, but that is 

something. The CCWG definitely felt that there should be a post-term 

prohibition on appointments or employment, but did not set the period 

of time for that. And then the kinds of gifts and entertainment rules. 

Ed and Holly and others? I see that David McAuley has his hand up and 

also has a good comment in the chat about conflict disclosures when 

they’re first appointed and then when assigned to [any place]. David? 

DAVID MCAULEY: Thank you, Becky. On the terms of the panelists, I do recall the 

discussion in the CCWG. But I think in the Bylaws – and I have them in 

front of me – I think the appointment to the standing panel, the 

language is, “shall be made for a fixed term of five years, with no 

removal except for certain causes. The recall process shall be developed 

by the IRP.” It didn’t make it into the Bylaws, I don’t think, that it’s a 

one-term only. 

BECKY BURR: I think you’re right, although I went back to the proposal, and it clearly 

is. “Term limits should apply. Five years, no renewal.” But I think you’re 

right, it didn’t make it into the Bylaws. 

My question for Ed and Holly and others is whether there are examples 

of the kinds of conflicts and impartiality rules that apply in the federal 
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courts, for example, or in other systems that we can actually just try to 

borrow from.  

EDWARD MCNICHOLAS: There are things. Sorry, I’m not in the Adobe room. There are certainly 

different arbitral bodies – JAMS, AAA – have code of ethics and code of 

conduct, in terms of disclosure. There’s also federal judicial rules that 

we can borrow from. Oftentimes, they are expressed in the civil rules or 

the criminal rules, and sometimes they’re in a code of judicial conduct 

separate from that. We could certainly develop a few examples of that 

and see which ones read best in this context. 

BECKY BURR: Yeah. I think it would be useful to give us the main point comparison of 

how a couple of places do it, or just take a look and make a 

recommendation of one or two for us to consider. Obviously, we should 

probably look at the ICDR, since that’s what ICANN is operating under. 

But otherwise, just take a look and see what’s out there so we don’t 

need to reinvent the wheel. 

Okay. Moving on to the pre-hearing process, so we do state in the 

proposal what the standard for emergency/injunctive relief would be. 

This question, the question that you’re raising here really is more about 

do you have to have a panel formed beforehand? Do you have to 

essentially file a case? What’s the nuts and bolts of the operation that 

we would use? 
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I just want to go back. Amy note that International Bar Association 

Guidelines on Conflicts of Interest in International Arbitration, that’s a 

good resource for us. 

EDWARD MCNICHOLAS: And there’s two main approaches there. I guess one extreme would be 

the federal rules, where anything that is describably a complaint is 

enough to start the process. It could be a scrawl on a cocktail napkin 

saying, “This person wronged me, and I want to sue them.” You could 

push it very far into they’ll take anything and work with it, which is great 

for accessibility. I don’t know that we have to have that same 

accessibility concern here, given the nature of people who would likely 

have ICANN disputes. It’d mainly be corporate entities, and you would 

assume that they can work in the model, I think, closer to, for instance, 

what they do for the Domain Name Dispute Resolution Policy, where 

there is a very specific formatting of complaints and a recommended 

form that is used so that it does cut down the cost a little bit, because 

people don’t have to wonder about the format of the complaints. But it 

does also then create the possibility of complaints being bounced out 

because they are not in compliance with the procedural rules. And so 

sometimes if you have that, you could have the cure where the clerk 

gives you something nonconforming you didn’t notice, and you have 

three days to cure or something like that. Walk the middle ground. 
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BECKY BURR: Okay. Any thoughts on that? I think we want something more than a 

napkin but not so technical as to it has people bounced out on mere 

technicalities. 

David McAuley? 

DAVID MCAULEY: Becky, hi. My attention was diverted by somebody for just a minute. But 

I believe we’re discussing still the ability to deal with emergency relief 

and issues like that. Is that correct? 

BECKY BURR: Yeah. 

DAVID MCAULEY: Something occurred to me that when Holly and Avri were talking earlier, 

about the idea of whether the pleadings were sufficient, can the IRP 

provider have the ability to wash out claims? And Avri made the point, 

there’s going to be a standing panel behind there. So the idea that 

occurred to me, maybe the standing panel, we could adopt the concept 

that one of them will be sort of a motions judge or a magistrate – and it 

could rotate every quarter, something like that – to deal with questions 

of adequacy of pleadings in emergency relief to simplify it and have a 

person from the panel there available for that kind of duty in a formal 

way, in a sense. It might make it easy. Anyway, that’s my observation. 

Thanks. 
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BECKY BURR: Okay. That’s good. I think that fits into the kind of thinking that Amy was 

going to do about what kinds of decisions could be made and by whom, 

before a full panel is established and empowered. So we’ll mark that 

down as something we want to come back to. 

 The next thing that we have on the pre-hearing process is the 

cooperative engagement process. Now, I will just tell you that what we 

put into the proposal was essentially there would be cooperative 

engagement, but that either party could decide, after the first meeting, 

that cooperative engagement wasn’t going to work and invoke more 

formal mediation here. And that has the effect of allowing ICANN to 

continue to control its cooperative engagement process, or constructive 

engagement process, or whatever it is. But give people an [off-ramp]. 

 I have to say that when the CCWG was really thinking about IRP issues, 

one of the most often heard complaints were complaints about CEP. 

And so I think we can make recommendations about CEP, but I had sort 

of thought of this as something for ICANN in the first instance to design, 

with the safeguard being that formal mediation could be invoked at any 

point in this process. And so one of the things that we will need to think 

about more is what the formal mediation process is here.  

 But, again, Amy, I don’t know if you have views or inputs on this 

particular issue. 

 

AMY STATHOS: Yeah, I think the process of CEP was added back in 2013 without 

consideration of any particular issue. I don’t know that CEP has been, as 

it’s currently written, tested sufficiently in non-New gTLD related 
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matters. And I think we should look at how it’s written and what we can 

look at to modify it, because what you have to have, is you have to have 

the ability of somebody to actually provide relief. And who the CEP, 

parties are involved with CEP, to be able to actually try to narrow issues 

before they get any further down the path. And I think that’s something 

the group can kind of look at and consider, to see… Seeing how it’s 

worked with New gTLDs may not be an accurate test of a process that 

we have tried to utilize for just other general ICANN-related matters. 

That’s just an observation I have, from what I’ve been involved in. 

 

BECKY BURR: That probably makes sense. Bernie has noted that CEP is on Work 

Stream 2’s list. So again, I think that brings me back to my sense that, to 

the extent that we have observations about CEP, we can feed those into 

the Work Stream 2 work. And anything that comes out of that can be 

folded into this.  

 Then kind of narrowing of issues is I felt that… Holly and Amy, you guys 

will remember when we were sitting in that conference room in Los 

Angeles at the very early stages of the Bylaws, we had this chart that 

addressed the narrowing of the issues. And I thought that the narrowing 

of the issues came after a formal filing. 

 

AMY STATHOS: Actually, no. At least the way it works currently is when we get notice of 

somebody who wants to initiate CEP, that will initiate the process 

before an IRP is actually filed.  
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BECKY BURR: Okay. 

 

AMY STATHOS: At least that’s the way it currently works.  

 

BECKY BURR: Well, I would think that that opportunity, and any kind of mediation, to 

narrow issues and proceed only with you were not able to resolve. So 

that makes sense. 

 Bernie, I see your hand. 

 

BERNIE TURCOTTE: Thank you, Becky. Just a reminder for everyone, for transcripts and 

everything, if you’re going to speak, please identify yourself. The voices 

that we’re really used to and speaking a lot, like Becky, that’s not 

required. But we have some voices [inaudible] on the call. Easier for the 

notes, and easier for transcription later. Thank you. 

 

BECKY BURR: Great, thank you, Bernie. I see that Marianne has gotten out of traffic. 

Welcome, Marianne and Olga. And Tijani has joined us. Thanks, guys. 

 Okay. Moving on. And just for the people who have joined us as we’ve 

gotten into the conversation, we’re really just working our way through 

a deck and brainstorming as a preliminary matter and identifying places 
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and ways where we can get more specific. And so that’s what we are 

doing here. And 40 minutes to go, so I think I should speed it up. 

Okay. The next issue is filing notices/answer/counterclaims, formal 

guidelines for the filings, page limits and other restrictions. Now, I know 

that there were page limits in the Bylaws. And I am hoping that Holly 

can remind us about what the state of any of these kind of details, in 

the current Bylaws, are. Because I thought we had retained some of 

those page limits and the like. 

HOLLY GREGORY: I’m not sure that we did. I’m doing a quick scan through this, and I don’t 

know that we did. I think what happened was it was decided that those 

were implementation issues. I could be wrong. It’s hard to be familiar 

with all this. 

BECKY BURR: Now, I’m just looking through it myself. I think that for us to do a deeper 

dive on this, it would be very useful to have side-by-side of what the 

limits in the old Bylaws were and what other arbitration bodies 

recommend, so that we can just look at those things. And obviously, I 

think everybody’s interests are in having some sensible rules to 

maintain some limits on the scope and the cost and all of that, of the 

process. And we just need to be informed by that. So maybe we can get 

that. 

David McAuley? 



TAF_IRP-IOT Meeting #3 – 01 June 2016 EN

Page 22 of 38 

DAVID MCAULEY: Thank you, Becky. I think it would be good too to get Amy’s perspective, 

and the folks that worked on it before, to see if the 25-page limit that 

was in effect before caused any problems. But I do think a page 

limitation is a very good idea. 

I also want to float an idea that I think this group should come up with, 

and I’d be happy to take a pass at it whenever the point comes up, that 

every pleading, whether it’s a claim or a reply or whatever it is, include a 

certification that the person signing the claim has read the Bylaws, 

believes that this is a proper claim, understands the relief that’s 

available – for instance, if the panel can only declare something is or is 

not within mission, etc. – and also maybe specify that they’ve read 

those provisions of the Bylaws that say, “If you file a frivolous claim, you 

might be liable for costs.” So I think a paragraph at the end, a 

certification paragraph, would be a good idea. And I would urge that we 

do that. Thank you. 

BECKY BURR: Okay. That makes total sense to me. So if we could just get, I think, on 

these sort of, how the old Bylaws or rules treated these things. And by 

“these things,” I mean filings, amended pleadings, and motions. And 

then maybe comparison to a couple of other forms out there so that we 

have some sense. And then very much would like to hear from Amy and 

the ICANN people on their experience with those kinds of procedures. 

Holly, your hand is up? 
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HOLLY GREGORY: Yes, just to say that we agree. And that was one of the purposes that we 

were thinking in trying to have a very high level outline of the current 

processes so that, as you go through these kinds of issues, you can give 

some thought to how it has been done here, from the experience of 

whether it’s working well or not, and use that to guide the decision-

making of this group. 

We will sketch this out, work with Amy to make sure that it’s accurate 

and get her feedback, and then get something to you. This might take a 

week or two. So I can’t promise that we’ll have it for you next week.  

BECKY BURR: Yeah, that’s fine. 

HOLLY GREGORY: But we’ll move as quickly as we can. 

BECKY BURR: Okay. I don’t know the answer to… But I don’t recall there being any 

form of early dispositive motions allowed in the existing IRP. I think the 

CCWG – 

OPERATOR: Pardon the interruption. Tijani has joined. 

BECKY BURR: Thank you. Hi, Tijani. 
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TIJANI BEN JEMAA: Hi, how are you? 

 

BECKY BURR: Good. We’re good. One of the things that the CCWG was very 

concerned about was the possibility of dealing with frivolous or abusive 

claims. And so I think that is something that early dispositive motions 

that can be used to sharpen the issues and to identify abuses of the 

process and resolve them expeditiously is something that is important. 

 Amy, was there a specific provision in the ICDR rules for this? If so, was 

it ever used? Was it effective? What are the things that we should be 

thinking about, based on your experience with this? 

 

AMY STATHOS: Thanks, Becky. I just noted in the chat that I have to drop off in a couple 

of minutes, because I have another meeting starting at 11:00 on my 

calendar. So I apologize in advance. But there was no specific provision 

about motion practice of any kind. I do think one could be beneficial for 

things, just like what you’re talking about, which is frivolous filings or 

things that just clearly, on their face, are not sufficient to even – if you 

want to state a claim, using a legal term, in the United States here. But 

there was not anything specific in place, and is not at the present time. 

 I don’t think that anybody, as I recollect, to date has actually attempted 

to impose motion practice. That said, there have been times where the 

panelists have asked for advanced briefing on particular minor issues so 

they can understand. But it didn’t necessarily result in any final 
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decisions that would eliminate the need for continuing the IRP or 

anything along those lines. 

BECKY BURR: Okay. So this is something that definitely we want to think about, 

because we are making the IRP much more accessible. And that is a 

good thing, but we have to be conscious that, at the same time we do 

that, we want to be very disciplined about sharpening issues and 

ensuring that the panel is looking at issues that are properly before the 

panel. So I think that’s something that we definitely want to give some 

serious thought to. 

AMY STATHOS: Okay, thanks, Becky, again. I apologize for having to drop off. I’ve got to 

go now. Okay.  

BECKY BURR: All right. Sorry about that. 

AMY STATHOS: Thanks. Bye-bye. 

BECKY BURR: Okay. Another issue that we did talk about in the CCWG was 

intervention, joinder, and consolidation of issues, and intervene 

processes for intervention. I know that one thing that folks rom ICANN 

identified was a difficulty in some of these situations where, really, the 
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dispute may have been between [inaudible] and one and another party, 

but the dispute also implicated the rights and interests of other folks. 

Now, I believe when I looked at it that the ICDR rules did provide for 

some forms of intervention. But it seems like that is something that we 

do want to think carefully about. Obviously, you don’t want to allow 

anybody to intervene in a dispute, but you also do want to make sure 

that all of the parties and interests are before the panel at the right 

time. And so that, I think, is something that, as we go through the 

documentation, we really want to think about, that we are making sure 

that there’s an efficient way for other parties who have an interest in 

the dispute to make their views known or to be participants. 

And then the other thing is consolidation and the rules for consolidation 

and bifurcation. Again, I don’t think that has ever really come up. Kate 

may be able to correct me if I’m wrong. But this is something that was 

identified as a problem. 

Ed, I see your hand. 

EDWARD MCNICHOLAS: Yes. I don’t know if you can hear me well. One of the issues would also 

be whether there should be something short of full intervention, such 

as an amicus brief, so that people who feel that they want to say 

something about a dispute can present arguments and present 

concerns to a panel without having to jump fully into the dispute. 
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BECKY BURR: Okay. Yeah, and I think that probably makes sense in some of these 

things. 

KATE WALLACE: Becky, with respect to bifurcation, it hasn’t been an issue to bifurcate 

proceedings in their entirety. We have had questions from panels on 

various IRPS who ask the parties to brief a specific issue, separate and 

apart from other issues that are pending in the case. But it hasn’t 

resulted in any sort of bifurcation of the proceedings as a whole. 

BECKY BURR: And any consolidation? 

KATE WALLACE: Yes, we have had consolidation. I am trying to remember which IRP it 

was, but it was recently. And basically, the same types of issues were 

presented, and the claimants agreed to consolidate. So that has 

happened. 

BECKY BURR: Okay. Okay. So moving along, the process for selecting the IRP panel, I 

think that since the general notion in the CCWG is that each party would 

select one panelist, and those panelists would select a third. That’s sort 

of an odd notion in a standing panel, but I believe that is what we 

proposed here. Is that correct? I think that is what was proposed. So a 

system that essentially says ICANN picks one, the claimant picks one. 

And that is obviously from a list of otherwise available panelists, 
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because panelists are engaged in other things. There could be problems 

about that.  

So I think we’re going to have to think through some of these processes. 

I believe that there are processes in place in the existing IRP for 

challenging in partiality. Those are part of the [ICRB] rules, and we may 

want to look at those to determine whether they are adequate. 

In terms of choice of law and jurisdictional questions, I think this is an 

important discussion for us to have here. Currently, ICANN is, and will 

remain for the foreseeable future, a California corporation. It is 

incorporated in California. Presumably, the meaning of its Bylaws would 

be read by California law. Ed and Holly, correct me if I’m wrong on that. 

But it would seem odd to have the interpretation of the Bylaws or the 

Articles of Incorporation be subject to another law. But I think we 

should discuss that, and I just shouldn’t assume that I understand that. 

EDWARD MCNICHOLAS: That would be my understanding, that it would be under California law, 

yeah. 

HOLLY GREGORY: Yeah, the Internal Affairs Doctrine, which is a choice of law construct, 

provides that bylaws are interpreted under the law of formation, 

jurisdiction of formation. So here, that would be California. 
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BECKY BURR: And we really wouldn’t have much by way of interpretation of 

agreements, unless it’s the contract between PTI and ICANN, which 

would come up in the IANA context. 

HOLLY GREGORY: And any of those agreements will probably have a provision that says 

what law they should be interpreted under. It’s a fairly standard 

concept, provision. 

BECKY BURR: I agree. So Bernie has noted that jurisdiction is a Work Stream 2 topic 

also. I think that the discussion there are both broader and narrower, in 

the sense that the question would be, in some of those, should ICANN 

be entering into contracts where the choice of law is other than in 

California? Which would obviously implicate, if a contract was in some 

way before the IRP, would implicate that. But I think the question of 

whether the Bylaws themselves are interpreted in accordance with 

jurisdiction in which ICANN is incorporated, whatever that may mean, as 

[that going] in principle seems to make sense here. 

Holly, your hand is up. I don’t know if that’s a new hand. And then David 

McAuley. 

HOLLY GREGORY: Yeah, I just wanted to say that while jurisdiction may be a Work Stream 

2 topic, also I think it’s jurisdiction in a different respect. So long as 

ICANN is a California corporation, its Articles and Bylaws were drafted 

under California law. And California law is the law that applies to their 
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interpretation. There’s simply no way to apply some other law to have 

the California bylaws get interpreted. It would make no sense. We 

would have bylaws that we now wouldn’t know what they mean. So 

they exist in a framework of California law. They were drafted under 

California law. And the only way to interpret them is under California 

law. 

 Of course, that all changes if you decide to reincorporate someplace 

else. And then we’ll have Articles and Bylaws that are drafted under 

whatever the law of that jurisdiction is. But for now, California law 

applies to the interpretation of Articles and Bylaws. 

 

BECKY BURR: Okay. David McAuley? 

 

DAVID MCAULEY: Thanks, Becky. Maybe I should have lowered my hand, but listening to 

what Holly said just now makes me just think a little bit more. But I was 

going to say that it’s possible that an issue before IRP also must be 

hinging on an interpretation of Bylaws as the application of the Bylaws 

to a certain set of facts, where both parties agree to the interpretation. 

And I don’t know. I don’t know. I have to think this through a little bit 

more, based on what Holly just said. 

 But I also wanted to note, as Bernie did, that it’s a Work Stream 2 issue, 

although it is cabined a bit, as Holly said. So I just need to think it 

through a little bit more, Becky. Thank you. 
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BECKY BURR: Okay. Well, I do think that this is a complicated issue. There are certainly 

a lot of feelings in the community about this. And in some ways, what 

the community decides to do in Work Stream 2 would be naturally 

woven back into this if, for example, there was a decision to 

reincorporate ICANN in some other jurisdiction.  

 But here, the discussion really needs to be, is there a circumstance 

under which the choice of law would be something other than either 

ICANN’s incorporation, to the extent where talking about the meaning 

of the Bylaws, or the choice of law in any agreement, should that be at 

issue, although most of the IRP issues really should be about what do 

the Bylaws say about this? And then standard, traditional jurisdictional 

decisions about where harm occurred. And so how those all get woven 

out, I think we are going to need to think about more carefully here. 

Because in a typical arbitration proceeding, what you have is a choice of 

law that is clearly specified in a commercial agreement. And we may not 

have that. So this is an issue that I think we are going to need to do a 

deeper dive in.  

 Another thing that I think we need to think about is where hearings take 

place and what kinds of accommodations need to be made to different 

stakeholders where those resolutions are being resolved. 

 There’s a question in here about currency for the award. But I don’t 

think that we contemplate any sort of monetary damages coming out of 

this process. The decision of the panel, based on everything in the 

CCWG, is a – and I’m setting aside just for a moment the PTI ICANN 

IANA functions aspect of it. The decision really is, was ICANN’s action or 



TAF_IRP-IOT Meeting #3 – 01 June 2016 EN

Page 32 of 38 

inaction in a specific circumstance consistent with its obligations under 

the Bylaws? 

Holly? 

HOLLY GREGORY: Hi. So we drafted this question poorly. It’s not for an award. It’s, do we 

need to address any kind of currency issue as for fees that need to be 

paid in order to participate or fees that are shifted? There are 

circumstances under which, if something is really frivolous, there could 

be an award of a fee-shifting kind of mechanism whereby the 

complainant would have to pay fees. So that’s why there’s a currency 

question. But we agree, it should not say, “What currency for the 

award?” It’s a currency for the fees would have to be paid in or fee 

shifting. Okay? 

BECKY BURR: Okay. That’s very helpful. Kate? 

KATE WALLACE: Hi, thanks. I just had a question about the question that says, “Where 

should hearings take place?” And I was wondering if it made sense to 

look back at the Bylaws. But I think whether hearings should be 

permitted in the first place, and then if so, what they’re going to look 

like, meaning if they’re going to include witnesses being presented, 

traditional opening/closing statements and arguments, and the extent 

to which that would occur would also be a topic of discussion. So I just 

wanted to make sure or clarify that that wasn’t permitted or already 
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happened, or would be something that would be discussed here before 

figuring out where they would take place. 

BECKY BURR: Okay. 

HOLLY GREGORY: And we agree with that. And that was one of the things I was thinking 

about when I said early on that we didn’t mean to presume any 

outcome. And that was one of the questions where I was actually 

uncomfortable, that we should said, “Whether hearings will be 

allowed,” not, “Where should hearings take place?” Whether they 

should be allowed and, if so, where they should take place. So again, 

poor drafting on our part. 

KATE WALLACE: Okay, thanks for the clarification. 

BECKY BURR: I think those are both questions that we’re going to need to resolve. So 

in terms of the format of arbitration, I’m not sure, “What forms of 

representation are allowed?” is really getting at. Can I ask Holly or Ed to 

help us understand that question? 

HOLLY GREGORY: I can, because it’s a question that I asked a few minutes before the call. 

It means, is representation by counsel allowed? If representation is 
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allowed, could you be represented by someone who’s not a lawyer? Are 

there any requirements about having someone represent you? So those 

kinds of – who can appear before the panel? Is it only complainants with 

some sort of form of representation? Those kinds of rules. 

BECKY BURR: Okay. Okay. That’s a good question. We also have the question about 

paying a filing fee or a deposit. And it seems like that really goes along 

with the questions about prevention of frivolous suits. I know that we 

provided that cost shifting could take place, where someone was found 

to have been abusing the process itself. But we really didn’t spend a lot 

of time talking about filing fees or deposits or anything like that. And 

that’s something that we will need to talk about. 

I’m just mindful of the time here, so I want to just kind of cruise through 

the last couple of pages here. Rules about confidentiality, I mean, 

clearly the notion here and the sort of default is that these things 

should be transparent and public. All the filings should be transparent 

and public. But obviously, there has to be some exceptional process to 

protect truly proprietary, trade secret kind of information. 

Rules about ex parte communications and hearings, again, hearings on 

the record, open and closed, in person, electronic, telephonic, and 

different forms of waiver.  

There are also questions about – Holly, you’ve got your hand up there. 

Is that a question, input? 
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HOLLY GREGORY: No, I’ll put it down. Sorry. 

BECKY BURR: We have a very serious question about discovery and evidence and 

witnesses, and the model. Judges in common law jurisdictions play a 

very different role than judges in civil law jurisdictions. Or in places 

where there’s an investigating magistrate model where, to the extent 

where there is discovery, it’s really undertaken by the judges or 

magistrates themselves, as opposed to the opposing parties conducting 

discovery.  

And again, I’m hoping that we can get some input from Amy and Kate 

when we get to talking about this, about ICANN’s experience with it. I 

am not aware of any of any discovery having gone on. And generally, 

that’s what makes things in the United States expensive. On the other 

hand, we need to be sure that our transparency rules in general are 

such that, if we decided that we would have limited or no discovery, 

that [all the] protections under ICANN’s document disclosure policies 

and the like are adequate. So that’s something that we’re going to have 

to talk about. 

KATE WALLACE: And, Becky, just real briefly, the only type of discovery that has taken 

place in IRPs is document discovery. We haven’t had anything along the 

lines of depositions or interrogatories or requests for admissions, or 

things like that. But there has been, certainly, document exchange. 
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BECKY BURR: Okay. Ed? 

EDWARD MCNICHOLAS: Yeah, I just wanted to mention another midway model is having a model 

of disclosure where parties need to affirmatively provide the 

information upon which they intend to rely. There’s a weak part of that 

in the civil rules and federal procedure now that you could imagine a 

more robust version of disclosure could be a way of having the 

exchange of information that you get from discovery without the 

burden and expense of the discovery. 

BECKY BURR: Right. And I think that would be optimal, right, if we were sure that 

those rules were adequate, the document disclosure rules were 

adequate, then the need for discovery… On the other hand, the 

questions about what the panel itself can ask for and what kind of 

investigation the panel itself can conduct are also interesting questions, 

and questions on which I certainly don’t have a lot of experience. 

Then just quickly going through the next couple of pages, rules for 

witnesses, rules for settlement. Two judges out of three, is that 

sufficient for a determination? I think that is actually in the proposal, 

the RFP proposal. 

Ed, you’ve got a question? 

EDWARD MCNICHOLAS: Sorry, old hand. 
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BECKY BURR: Okay. And then following that, rules for appellate procedure, there is a 

specific appellate limited appeals rights set forth in the proposal. 

So going through this feels like an introduction to the topic, but I 

thought it was important for us to begin to get the scope of our work 

laid out here and understand what we’re looking down the road to. I’d 

like to just take the last couple of minutes to get general observations 

from folks in the group about our path forward and how we tackle these 

issues going forward. I’d also like to suggest that we have some work to 

do and it may make sense to not have a call next week, take this week 

to organize the calendar and the topics to be discussed at calls as we go 

forward, circulate that on paper, get people’s buy-in in the list, and then 

begin to move forward substantively in two weeks’ time. 

So other comments from folks on that approach? On what we’ve seen 

here? Everybody is… David is in agreement. Okay. 

So obviously, we have a lot of resources, in terms of topics and the 

examples that we sent out. I’d like to ask that the people in this group 

start thinking about these issues and looking at the resource documents 

that we sent out. We will regroup here and try to come back to you in 

two weeks with a calendar and suggested approach for organizing our 

work, and then move forward with another call in two weeks’ time. And 

we will take a look at people’s responses to the Doodle poll on times so 

far and see if we can identify a good time from that, or if we need to do 

another Doodle poll. 
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With that, I want to say thanks. I don’t think, Holly, that we are planning 

to have in-face discussions about this in Helsinki, because I am actually 

not sure how many of us will be in Helsinki. And in any case, if there was 

a call during that week, we would have remote participation. So our 

work for the time being is intended to be via call, as opposed to via face-

to-face. 

So with that, I will say thanks to everybody, and look for 

communications from us in the next week. And we’ll talk to you in two 

weeks. 

[END OF TRANSCRIPTION] 
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1. Definitions

In these Supplementary Procedures: 

A CLAIMANT is any legal or natural person, group, or entity that has been materially 

affected by a Dispute.  To be materially affected by a Dispute, the Claimant must suffer 

an injury or harm that is directly and causally connected to the alleged violation of 

ICANN’s Articles of Incorporation (“Articles”) or Bylaws. 

COVERED ACTIONS are any actions or failures to act by or within ICANN committed 

by the Board, individual Directors, Officers, or Staff members that give rise to a 

DISPUTE.3

DISPUTES are defined as:  

(A) Claims that COVERED ACTIONS constituted an action or inaction that

violated ICANN’s Articles of Incorporation or Bylaws, including, but not limited

to, any action or inaction  that:

1) exceeded the scope of the Mission;

2) resulted from action taken in response to advice or input from any

Advisory Committee or Supporting Organization that are claimed to

be inconsistent with the Articles of Incorporation or Bylaws;

3) resulted from decisions of process-specific expert panels that are

claimed to be inconsistent with the Articles of Incorporation or

Bylaws;

4) resulted from a response to a DIDP (as defined in Section 22.7(d))

request that is claimed to be inconsistent with the Articles of

Incorporation or Bylaws; or

5) arose from claims involving rights of the EC as set forth in the Articles

of Incorporation or Bylaws;

(B) Claims that ICANN, the Board, individual Directors, Officers or Staff

members have not enforced ICANN’s contractual rights with respect to the

IANA Naming Function Contract; and

3 2016 ICANN Bylaws Article IV, Section 4.3 (b)(ii). 
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(C) Claims regarding the Post-Transition IANA entity service complaints by

direct customers of the IANA naming functions that are not resolved through

mediation.4

EMERGENCY PANELIST refers to a single member of the STANDING PANEL 

designated to adjudicate requests for interim relief5 or, if a STANDING PANEL is not in 

place at the time the relevant IRP is initiated, it shall refer to the panelist appointed by the 

ICDR pursuant to ICDR RULES relating to appointment of panelists for interim relief. 

IANA refers to the Internet Assigned Numbers Authority. 

ICDR refers to the International Centre for Dispute Resolution, which has been 

designated and approved by ICANN’s Board of Directors as the Independent Review 

Panel Provider (IRPP) under Article IV, Section 4.3 of ICANN’s Bylaws.  

ICANN refers to the Internet Corporation for Assigned Names and Numbers. 

INDEPENDENT REVIEW PROCESS or IRP refers to the procedure that takes place 

upon the Claimant’s filing of a written statement of a DISPUTE with the ICDR.6

IRP PANEL refers to the panel of three neutral members appointed to decide the 

relevant DISPUTE.7

IRP PANEL DECISION refers to the final written decision of the IRP PANEL that 

reflects the reasoned analysis of how the DISPUTE was resolved in compliance with 

ICANN’s Articles and Bylaws.8

ICDR RULES refers to the ICDR’s rules in effect at the time the relevant request for 

independent review is submitted.9

4 2016 ICANN Bylaws, Article IV, Section 4.3 (b)(iii). 

5 2016 ICANN Bylaws, Article IV, Section 4.3 (p). 

6 2016 ICANN Bylaws, Article IV, Section 4.3 (d). 

7 2016 ICANN Bylaws, Article IV, Section 4.3 (k)(i) 

8 The 2016 ICANN Bylaws refer to an “IRP Panel decision” rather than a “declaration” (although the 2016 ICANN 
Bylaws state that an IRP Panel will “declare” certain findings).  See 2016 ICANN Bylaws, Article IV, Section 4.3 
(k)(v) & 2016 ICANN Bylaws, Article IV, Section 4.3(o)(iii). 

9 Recommended inclusion to clarify what happens to already pending IRPs when an updated version of the 
Supplemental Procedures goes into force, with an ongoing IRP filed under different standards and processes. 
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PROCEDURES OFFICER refers to a single member of the STANDING PANEL 

designated to adjudicate requests for consolidation, intervention, and joinder, or, if a 

STANDING PANEL is not in place at the time the relevant IRP is initiated, it shall refer 

to the panelist appointed by the ICDR pursuant to its International Arbitration Rules 

relating to appointment of panelists for interim relief. 

PURPOSES OF THE IRP are to hear and resolve Disputes for the reasons specified in 

the ICANN Bylaws, Article IV, Section 4.3(a). 

STANDING PANEL refers to an omnibus standing panel of at least seven members 

from which three-member IRP PANELS are selected to hear and resolve DISPUTES 

consistent with the purposes of the IRP.10

2. Scope

The ICDR will apply these Updated Supplementary Procedures, in addition to the ICDR 

RULES, in all cases submitted to the ICDR in connection with Article IV, Section 

4.3(i)11 of the ICANN Bylaws after the date these Supplementary Procedures go into 

effect.  In the event there is any inconsistency between these Updated Supplementary 

Procedures and the RULES, these Updated Supplementary Procedures will govern.  

These Updated Supplementary Procedures and any amendment of them shall apply in the 

form in effect at the time the request for an INDEPENDENT REVIEW is received by the 

ICDR. 

3. Composition of Independent Review Panel

The IRP PANEL will comprise three panelists selected from the STANDING PANEL, 

unless a STANDING PANEL is not in place when the IRP is initiated.12  The 

CLAIMANT and ICANN shall each select one panelist from the STANDING PANEL, 

and the two panelists selected by the parties will select the third panelist from the 

STANDING PANEL.  In the event that a STANDING PANEL is not in place when the 

10 2016 ICANN Bylaws, Article IV, Section 4.3 (j)(i). 

11 2016 ICANN Bylaws, Article IV, Section 4.3 (m). 

12 2016 ICANN Bylaws, Article IV, Section 4.3 (k)(i).  There has been discussion in the IOT re: whether it makes 
sense to require a disclosure form to be signed (1) when a person is appointed to the standing panel; AND (2) when 
that person is selected for a particular IRP.  For the IOT’s consideration is the following proposed language:  "A 
STANDING PANEL member's appointment will not take effect unless and until the STANDING PANEL member 
signs a Notice of STANDING PANEL Appointment affirming that the member is available to serve and is 
independent and impartial.  An IRP PANEL member's appointment will not take effect unless and until the IRP 
PANEL member signs a Notice of IRP PANEL Appointment affirming that the member is available to serve and is 
independent and impartial."  
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relevant IRP is initiated or is in place but does not have capacity due to other IRP 

commitments or the requisite diversity of skill and experience needed for a particular 

IRP proceeding, the CLAIMANT and ICANN shall each select a qualified panelist from 

outside the STANDING PANEL, and the two panelists selected by the parties shall 

select the third panelist.  In the event that the two party-selected panelists cannot agree 

on the third panelist, the RULES shall apply to selection of the third panelist.13  In the 

event that a panelist resigns, is incapable of performing the duties of a panelist, or is 

removed and the position becomes vacant, a substitute arbitrator shall be appointed 

pursuant to the provisions of this Section [  ] of these Updated Supplementary 

Procedures. 

4. Time for Filing

A CLAIMANT shall file a written statement of a DISPUTE with the ICDR no more than 

[__] days after a CLAIMANT becomes aware or reasonably should have been aware of 

the action or inaction giving rise to the DISPUTE.14

5. Conduct of the Independent Review

The IRP PANEL should conduct its proceedings by electronic or telephonic means 

unless the IRP PANEL in its discretion determines other means would, in unusual 

circumstances, further the PURPOSES OF THE IRP.15

In the unusual circumstance that the IRP PANEL deems an in-person hearing to further 

the PURPOSES OF THE IRP, it is  generally expected that all evidence, including 

witness statements, must be submitted in writing in advance without any live witness 

testimony.  Telephonic hearings are subject to the same limitation as to live witnesses.16

The IRP Panel may deem in-person or electronic testimony to be necessary to further the 

13 2016 ICANN Bylaws, Article IV, Section 4.3 (k)(ii). 

14 As an item for consideration by the IOT, would be to include language such as: “In order for an IRP to be deemed 
to have been filed timely, all fees must be paid to the ICDR within three business days (as measured by the ICDR) 
of the filing of the request with the ICDR.”  The IRP process has previously been silent on the issue of the 
relationship between filing a notice and completing the fee payment, and including this could result in more 
predictability of the timing. 

15 ICANN NOTE: the language proposed by CCWG Counsel would modify the status quo and does not appear to be 
contemplated in the Bylaws or CCWG Proposal.  The IOT could consider further guidance on this for further 
updates to the Supplementary Procedures, but the suggested text (proposed for deletion) is a significant variation 
from current practice.   

16 This is an issue for consideration within the IOT.  This provision maintains the status quo until there is an agreed 
recommendation to change. 
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PURPOSES OF THE IRP.  

The IRP PANEL retains responsibility for determining the timetable for the IRP 

proceeding.17 Any violation of the IRP PANEL’s timetable may result in the assessment 

of costs pursuant to Section 10 of these Updated Supplementary Procedures.18

6. Written Statements

The initial written submissions of the parties shall not exceed 25 pages each in argument, 

double-spaced and in 12-point font.19  All necessary and available evidence in support of 

the Claimant’s Claim(s) should be part of the submission.20  Evidence will not be 

included when calculating the page limit.  The parties may submit expert evidence in 

writing, and there shall be one right of reply to that expert evidence.21  The IRP PANEL 

may request additional written submissions from the party seeking review, the Board, the 

Supporting Organizations, or from other parties.22

7. Consolidation, Intervention, and Joinder23

 [At the request of a party, a PROCEDURES OFFICER may be appointed from the 

STANDING PANEL to consider requests for consolidation, intervention, and joinder.  

Requests for consolidation, intervention, and joinder are committed to the reasonable 

discretion of the PROCEDURES OFFICER.  In the event that no STANDING PANEL 

is in place when a PROCEDURES OFFICER must be selected, a panelist may be 

appointed by the ICDR pursuant to its INTERNATIONAL ARBITRATION RULES 

relating to appointment of panelists for interim relief. 

Consolidation of DISPUTES may be appropriate when the PROCEDURES OFFICER 

concludes that there is a sufficient common nucleus of operative fact such that the joint 

17 2016 ICANN Bylaws, Section 4.3(o)(vi). 

18 This is an issue for consideration within the IOT.  This provision maintains the status quo until there is an agreed 
recommendation to change. 

19 This is an issue for consideration within the IOT.  This provision maintains the status quo until there is a 
recommendation to change that is agreed upon. 

20 Language modified to reflect broadened scope of IRPs.  See 2016 ICANN Bylaws, Article IV, Section 4.3 (i). 

21 This is an issue for consideration within the IOT.  This provision maintains the status quo until there is a 
recommendation to change that is agreed upon. 

22 2016 ICANN Bylaws, Article IV, Section 4.3 (o)(ii). 

23 There is no existing Supplemental Rule.  The CCWG Final Proposal and 2016 ICANN Bylaws recommend that 
these issue be considered by IOT.   
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resolution of the DISPUTES would foster a more just and efficient resolution of the 

DISPUTES than addressing each DISPUTE individually.  Any person or entity qualified 

to be a CLAIMANT may intervene in an IRP with the permission of the PROCEDURES 

OFFICER.  A CLAIMANT may join in a single written statement of a DISPUTE, as 

independent or alternative claims, as many claims as it has that give rise to a 

DISPUTE.]24

8. Discovery Methods25

The IRP PANEL may allow a Party’s request for discovery if it deems such discovery to 

be necessary to further the PURPOSES OF THE IRP.  

Depositions, interrogatories, and requests for production or admission will generally not 

be permitted unless the IRP PANEL determines that discovery is necessary to further the 

PURPOSES OF THE IRP.26

In the event that a party submits what the IRP PANEL deems to be an expert opinion, 

such opinion must be provided in writing and the other party must have a right of reply 

to such an opinion with an expert opinion of its own.27] 

9. Summary Dismissal

An IRP PANEL may summarily dismiss any request for INDEPENDENT REVIEW 

where the Claimant28 has not demonstrated that it has been materially affected by a 

24 Pursuant to the 2016 ICANN Bylaws, Article IV, Section 4.3(n) (Rules of Procedure), these Supplementary Rules 
will govern the format of proceedings.  This is an issue for consideration within the IOT.  2016 ICANN Bylaws, 
Article IV, Section 4.3(n)(iv)(B). 

25 There is no existing Supplemental Rule.  The CCWG Final Proposal and 2016 ICANN Bylaws recommend that 
discovery methods be considered by IOT. For example, consideration should be given to whether to require each 
party to provide the other party with all reasonably available documents in its possession, custody, or control that 
relate materially to the Dispute.  Such mandatory disclosure obligations can further procedural fairness without the 
economic burdens of full discovery.  

26 The independent discretion of the panel to require discovery is consistent with the Purposes of the IRP. 

27 Pursuant to the 2016 ICANN Bylaws, Article IV, Section 4.3(n) (Rules of Procedure), these Supplementary Rules 
will govern the format of proceedings.  This is an issue for consideration within the IOT.  2016 ICANN Bylaws, 
Article IV, Section 4.3(n)(iv)(D). 

28 2016 ICANN Bylaws, Article IV, Section 4.3(b)(i).  Note that the term “requestor” be replaced with “Claimant” 
for consistency with IRP terminology. 
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DISPUTE.  To be materially affected by a DISPUTE, a Claimant must suffer an injury or 

harm that is directly and casually connected to the alleged violation.29

An IRP PANEL may also summarily dismiss a request for INDEPENDENT REVIEW 

that lacks substance or is frivolous or vexatious.30

10. Interim Measures of Protection

A Claimant may request interim relief from the IRP PANEL, or if an IRP PANEL is not 

yet in place, from the STANDING PANEL.  Interim relief may include prospective 

relief, interlocutory relief, or declaratory or injunctive relief, and specifically may include 

a stay of the challenged ICANN action in order to maintain the status quo until such time 

as the action can be considered by the IRP Panel as described in ICANN Bylaws, Article 

IV, Section 4.3(o)(iv).  

An EMERGENCY PANELIST shall be selected from the STANDING PANEL to 

adjudicate requests for interim relief.  In the event that no STANDING PANEL is in 

place when an EMERGENCY PANELIST must be selected, a panelist may be appointed 

by the ICDR pursuant to ICDR RULES relating to appointment of panelists for interim 

relief.  Interim relief may only be provided if the EMERGENCY PANELIST determines 

that the Claimant has established all of the following factors: 

(i) A harm for which there will be no adequate remedy in the absence of such

relief;

(ii) Either: (A) likelihood of success on the merits; or (B) sufficiently serious

questions related to the merits; and

(iii) A balance of hardships tipping decidedly toward the party seeking relief.31

11. Standard of Review

Each IRP PANEL shall conduct an objective, de novo examination of the DISPUTE. 

a. With respect to COVERED ACTIONS, the IRP PANEL shall make
findings of fact to determine whether the COVERED ACTION

29 2016 ICANN Bylaws, Article IV, Section 4.3 (o)(i). 

30 2016 ICANN Bylaws, Article IV, Section 4.3 (o)(i). 

31 2016 ICANN Bylaws, Article IV, Section 4.3(p).  
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constituted an action or inaction that violated ICANN’S Articles or 
Bylaws. 

b. All DISPUTES shall be decided in compliance with ICANN’s
Articles and Bylaws, as understood in the context of the norms of
applicable law and prior relevant IRP decisions.

c. For Claims arising out of the Board’s exercise of its fiduciary duties,
the IRP PANEL shall not replace the Board’s reasonable judgment
with its own so long as the Board’s action or inaction is within the
realm of reasonable business judgment.

d. With respect to claims that ICANN has not enforced its contractual
rights with respect to the IANA Naming Function Contract, the
standard of review shall be whether there was a material breach of
ICANN’s obligations under the IANA Naming Function Contract,
where the alleged breach has resulted in material harm to the
Claimant.

e. IRPs initiated through the mechanism contemplated at Article IV,
Section 4.3(a)(iv) of ICANN’s Bylaws shall be subject to a separate
standard of review as defined in the IANA Naming Function
Contract.32

12. IRP Panel Decisions33

IRP PANEL DECISIONS shall be made by a simple majority of the IRP PANEL34. If 

any IRP PANEL member fails to sign the IRP PANEL DECISION, the IRP PANEL 

member shall endeavor to provide a written statement of the reason for the absence of 

such signature.35

32 2016 ICANN Bylaws, Article IV, Section 4.3 (i). 

33 The 2016 ICANN Bylaws refer to an “IRP Panel decision” rather than a “declaration” (although, to be sure, the 
2016 ICANN Bylaws state that an IRP Panel will “declare” certain findings.)  See 2016 ICANN Bylaws, Article IV, 
Section 4.3 (k)(v) & 2016 ICANN Bylaws, Article IV, Section 4.3(o)(iii). 

34 2016 ICANN Bylaws, Article IV, Section 4.3(k)(v). 

35 This is an issue for consideration within the IOT.  This provision maintains the status quo until there is a 
recommendation to change that is agreed upon. 
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13. Form and Effect of an IRP PANEL DECISION

a. IRP PANEL DECISIONS shall be made in writing, promptly by the
IRP PANEL, based on the documentation, supporting materials and
arguments submitted by the parties.36

b. The IRP PANEL DECISION shall specifically designate the
prevailing party as to each Claim.37

c. Subject to Article IV, Section 4.3 of ICANN’s Bylaws, all IRP
PANEL DECISIONS shall be made public, and shall reflect a well-
reasoned application of how the DISPUTE was resolved in
compliance with ICANN’s Articles and Bylaws, as understood in
light of prior IRP PANEL DECISIONS decided under the same (or
an equivalent prior) version of the provision of the Articles and
Bylaws at issue, and norms of applicable law.

14. Appeal of IRP Panel Decisions38

An IRP PANEL DECISION may be appealed to the full STANDING PANEL sitting en 

banc within 60 days of the issuance of such decision (excluding those members issuing 

the IRP PANEL DECISION).  The en banc STANDING PANEL will review such 

appealed IRP PANEL DECISION based on a clear error of judgment or the application 

of an incorrect legal standard.  The en banc STANDING PANEL may also resolve any 

disputes between panelists on an IRP PANEL or the PROCEDURES OFFICER with 

respect to consolidation of CLAIMS or intervention or joinder. 

15. Costs

The IRP PANEL shall fix costs in its IRP PANEL DECISION.39  Except as otherwise 

provided in Article IV, Section 4.3(e)(ii) of ICANN’s Bylaws, each party to an IRP 

36 2016 ICANN Bylaws, Article IV, Sections (s), (t).  The 2016 ICANN Bylaws require the IRP Panel to “issu[e] an 
early scheduling order and its written decision no later than six months after the filing of the Claim, except as 
otherwise permitted under the Rules of Procedure.”  This is an issue for consideration within the IOT.  This 
provision maintains the status quo until there is a recommendation to change that is agreed upon regarding timing.  

37 2016 ICANN Bylaws, Article IV, Section 4.3 (t). 

38 There is no existing Supplemental Rule.  The following proposed text is for consideration by IoT.  The proposed 
text was drafted based upon the CCWG’s Final Proposal, which provided that an en banc appeal be based on 
subparts (i) and (ii), below.  Suggest using actual text from Annex 7, ¶ 16. 

39 This is an issue for consideration within the IOT.  This provision maintains the status quo until there is a 
recommendation to change that is agreed upon. 
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proceeding shall bear its own legal expenses, except that ICANN shall bear all costs 

associated with a Community IRP, as defined in Article IV, Section 4.3(d) of ICANN’s 

Bylaws, including the costs of all legal counsel and technical experts.  

Except with respect to a Community IRP, the IRP PANEL may shift and provide for the losing 
party to pay administrative costs and/or fees of the prevailing party in the event it identifies the 
losing party’s Claim or defense as frivolous or abusive.40

40 2016 Bylaws, Article IV, Section 4.3(r). 
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BECKY BURR: Thank you very much, and thank you all for participating in the call this 

morning. We have a few people who appear in the room as telephone 

numbers. So if you could just identify yourselves on the list here, and 

then when you participate in the chat, then you appear in the chat with 

your name. That’s excellent. 

Okay, I want to apologize first of all for not giving additional time to 

review the document that we’re going to talk about this morning. We 

wanted to get the proposed revisions in the best possible shape to bring 

them to the group for discussion this morning. Let me just reconfirm, as 

I did on the e-mail list, that we’re not going to make final decisions 

today, but we will be working through this. This is also a new – although 

we talked about it on our last call – this is a reasonably new document 

to many people, so it will take some getting used to. 

The document that you are seeing is a markup that reflects consensus 

between ICANN legal and the CCWG Council with respect to the 

supplementary procedures that would need to be put in place to 

implement – although, obviously, there’s still work for us to do – the 

implement the CCWG recommendations with respect to the 

independent review process as of October 1 on the transition date. 

You will see that there are questions for the group to consider. Many of 

the issues were issues that the CCWG report left to the IRP 

Implementation Oversight Team (that’s us), and not all of them can or 

need to be addressed at this point. But we do need to modify these 

supplementary procedures and have those in place. 

Ex. 227
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I’m just going to skip down, just noting the contextual note that these 

are supplemental to the International Center for Dispute Resolution 

arbitration rules, which are what currently govern the IRP process. In 

general, to the extent that the ICDR rules address an issue consistent 

with the way the IRP is administered, we defer to those rules. This is 

really to get us to close the gap. 

You will see that there – so what you’re seeing is a redline here that 

compares the existing supplemental procedures for the ICANN IRP. 

Deletions are marked with a cross out, and additions are marked with a 

different color change. There are many new definitions here. 

A “claimant” obviously is “any legal or natural person … material 

affected by a dispute.” So we are going to have to define “disputes,” as 

you will see here. This also incorporates the standing requirement, “an 

injury or harm that is directly and causally connected to an alleged 

violation of ICANN’s Articles of Incorporation or Bylaws.” 

Can I just make a note for ICANN and for Sidley? I think that we may 

need to modify this to incorporate the PTI causes of action here. 

“Covered actions” are “any actions or failures to act … that give rise to a 

dispute.” All of these things I think are fairly straightforward. 

The “dispute” definition I think is substantive, and we need to make 

sure that we’ve covered all of the issues in the report. So, as we said in 

the report, any action or inaction that causes ICANN to exceed the 

scope of its mission, any action or inaction that is inconsistent with the 

Articles of Incorporation or Bylaws, results from decisions of process-

specific expert panels that a claimed to be inconsistent with the Articles 
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of Incorporation or Bylaws, result from a response to a document access 

request, and arose from claims involving any rights of the Empowered 

Community. 

Let’s just pause for a moment to look back at the first and second one. I 

have a question for our drafters here as to why we have phrased 2 to be 

limited to violations of the Articles of Incorporation or Bylaws, why we 

have limited that to actions or inactions taken in response to advice 

from an Advisory Committee. What if it’s just a plain old action taken by 

the Board on its own or the staff on its own.  

Ed, I see your hand. Could you answer that question for us? 

EDWARD MCNICHOLAS: Yes, it is. I think the key [bit] there is that “covered action” is any action 

or inaction that violated the Articles or Bylaws, and then it’s including 

but not limited to, so those are particular examples. The example SO/AC 

was there to make sure that there was no ambiguity about that being 

included. But that was not meant to be exclusive. I believe this section 

was picked up directly from the Bylaws. 

SAMANTHA EISNER: I agree with that. I’m just confirming again, but that’s where that 

language came from. 

BECKY BURR: Okay. So this is including but not limited to, and the definition in general 

is violations of the Articles of Incorporation or Bylaws, so that works for 
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me. It looks like from the chat that that is working for other people. 

Other comments on this first definition of “dispute”? 

Okay, B is claims. These are the PTI provisions, so they have not 

enforced the contractual rights with respect to the Naming Function 

Contract or that they’re direct customer disputes that are not resolved 

through mediation. That seems to refer quite closely to what we have 

said in the report. 

Can I just go back? I want to just make sure that we’ve got this. I think in 

the definition of “claimant” we need – oh, I see. So what we’re saying is 

everything under the definition of “dispute” – I guess my question for 

the legal drafter is whether the definition of “claimant” needs to clearly 

pick up the two PTI causes of action. 

EDWARD MCNICHOLAS: I was trying to raise my hand. The definition of “dispute” was pulled 

straight from the Bylaws, and it was intended to pick up the PTI actions 

in B and C. I’m trying to find the definition of “claimant” to see if that 

is… 

BECKY BURR: Yeah, I think that the definition of “claimant” covers A but may not 

cover B and C. I just think that’s something that I’d like to ask you guys 

to go back and look at to make sure we’ve got that covered. 
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EDWARD MCNICHOLAS: Yeah, I see where we would need to alter the definition of “claimant” 

there, “the claimant must suffer an injury.” Yeah, I see you’re drafting 

point there. 

BECKY BURR: Okay, great. So going down to the definition of “Emergency Panelist,” 

just to make sure, this may be a new concept. It “refers to a single 

member of the Standing Panel” that would be “designated to adjudicate 

requests for interim relief or, if a Standing Panel is not in place at the 

time,” somebody “appointed by the ICDR.” 

In a long-term – once the Standing Panel is formed, the concept is that 

there would be an Emergency Panelist who would be designated by the 

Standing Panel itself to respond to emergency requests for an interim 

emergency relief, proactive relief, that kind of thing. We didn’t really 

work through this particular – although we contemplated that there 

would be a mechanism available to request and receive interim relief, 

we hadn’t really talked about the mechanism. So this is the mechanism 

that has been suggested by the drafters. It works for me. Does anybody 

have any questions or concerns about the concept or the approach? 

Okay, then we have definitions for the IRP Panel. One thing to keep in 

mind as we are going through here is the Standing Panel refers to the 

large group of at least seven members, and an IRP Panel is actually what 

is defined here to cover what we have been talking about as a decisional 

panel. So just a note for understanding as we go through here. 

Okay, then we have a Procedures Officer concept. A Procedures Officer 

– this is after the ICDR Rules if anybody is having trouble following me
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here – a Procedures Officer is also a concept that, although we provided 

in the proposal for the consolidation and intervention and joinder, we 

didn’t really specify the mechanisms by which that would take place. 

The drafters have proposed creation of a Procedures Officer who would 

be “a single member of the Standing Panel” that would be “designated 

to” deal with these kinds of “requests for consolidation, intervention, 

and joinder.” And as we said, until the time the Standing Panel is in 

place, there would be should appointed by ICDR while they are the 

provider here. 

Any thoughts on that concept? David is typing. David, do you have 

something to – okay, you have a comment on joinder later. Okay. 

Okay, one definition that is useful just to note – I don’t think it’s 

controversial, but it helps make the document more understandable as 

we go through this – is the “purposes” of the IRP as a defined term. The 

purposes “are to hear and resolved disputes (also a defined term) for 

the reasons specified in the ICANN Bylaws.” You’ll see that shorthand 

used throughout the document. 

And then the Standing Panel is our omnibus panel of at least seven 

members. 

Going down to “scope,” this really is sort of an internal note talking 

about how the supplemental rules interact with the ICDR Rules for so 

long as ICDR is our provider. Here we specify an order of precedence, 

which is to say that these updated supplementary procedures take 

precedence over the ICDR Rules at any particular time. 

David has two comments on scope, so now is your opportunity. 
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DAVID MCAULEY: Thank you, Becky. On scope, I thought two things. One is I think we 

should take care to address items like appeals and consolidated cases to 

make sure that in case there’s a pleading or something that comes 

before the rules change, we know what happens if there’s another bit 

that comes after the rules change so that if there’s a conflict between 

timing and what rules might apply, we can sort that out. 

Then on the second point, I thought it might be a good idea to add the 

Bylaws to the inconsistency provision so that at any time the Bylaws 

would take precedence over either the rules or the supplemental rules, 

and the Bylaws should be the final point of reference. 

Those are my two comments, and I’ll add them in the chat too. Thank 

you. 

BECKY BURR: Thank you, David. I’m very glad to have you back with us. It sounds like 

you’re still in the mending process. 

This is an interesting and I think potentially important point that 

deserves some discussion, particularly references to the Bylaws. Sam, 

do you have a response? 

SAMANTHA EISNER: I do. I think we would fully agree with that idea that the Bylaws need to 

take preference, but that’s why it’s so important that we do this 

exercise very carefully and make sure that we have the things from the 
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Bylaws that we think we need in here or they’re already covered in the 

ICDR Rules themselves. Because from what we understand, the 

panelists through the ICDR, they have to follow their rules. We can’t tell 

them in their rules that they have to go follow the Bylaws. We have the 

obligation in bringing forth supplementary procedures to make sure 

that the supplementary procedures have everything we expect to have 

in there. 

That’s the sense that I’ve gotten in some conversation about how we 

can make sure that the providers can accept these rules and concerns 

about consistency of the Bylaws. That is really becomes our obligation 

to make sure that things are included within the procedures themselves 

because typically within providers, and maybe a different provider 

would handle this differently, but at least with ICDR our understanding 

is they can’t require their panelists to then go and follow the Bylaws as 

well. That’s why they have a set of procedures and rules. 

BECKY BURR: Okay, so just summarizing this, I think we all agree that the Bylaws from 

our perspective that the ultimate source and authority with respect to 

the IRP proceedings is the Bylaws. Having said that, I think Samantha is 

requesting a point based on interactions with the ICDR provider saying 

that they need a fully fleshed out document that is essentially self-

contained and incorporated into the supplemental rules to the extent 

the rules are inconsistent with the Bylaws. 
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I think David is agreeing or is saying that in that case we really 

absolutely need to have very carefully assured ourselves that we have 

really reflected the Bylaws in here, and I think we’ll agree on that. 

I just want to go back to David’s other point, which is talking about what 

would happen where there are appeals and consolidated cases or 

whatever and somehow in between the time a dispute was originally 

filed and then there was an appeal of that, if there was an amendment 

of the supplemental procedures, what would happen? 

I think that’s an interesting and hard substantive question because 

there’s a due process question about the fact that rules or the 

supplemental procedures themselves can be amended during the 

pendency of a dispute. 

It’s also an interesting question that I don’t think we’ve talked about but 

we should definitely put in the hopper for discussion is a process by 

which the supplemental procedures could be modified. Because, of 

course, the supplemental procedures are not governed, they’re not 

Bylaws essentially. 

David is proposing that we could apply the later rules, so the most 

recent rule would apply. But give the party an opportunity to show that 

it’s being harmed or prejudiced by the application of the revised rules 

and, therefore, on the basis of equity have the previous rules apply. 

That seems like a reasonable manner to proceed. Any views on that? If 

not, could I ask the lawyers – okay, Sam? 
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SAMANTHA EISNER: I just wanted to confirm. So we’re talking about applying these rules 

based on this form of the IRP to existing IRPs? 

BECKY BURR: I think that what David is saying is these rules can change, and they can 

change while an IRP is pending. So you file under one set of rules, and 

then suddenly the rules have been revised. What does that mean? What 

is the panel supposed to do? I think David’s suggestion was that we say 

the later rules, the later supplemental procedures apply unless the 

claimant makes the case that it is harmed by the application of the most 

recent rules. That’s what the suggestion is. Ed? 

SAMANTHA EISNER: Can I follow up on that before Ed goes? 

BECKY BURR: Yes, sure. 

SAMANTHA EISNER: I think from our perspective, there needs to be a bit of a delineation 

here. Right now we’re in the process of a major overhaul of the rules to 

a new form of IRP with a different standing requirement and different 

things, right? This update is a very big breakpoint because people are 

actually operating under a different form of the IRP come October 1. So 

I think we have two questions on the table. 
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 First, we need to make sure that we’re not doing anything that alters 

the course of the IRPs that are currently underway that were under [a 

form]. 

Then there’s the separate question of once we have these updated 

rules, we understand and I think that we’re all in agreement on this call 

that we’re going to likely need to do some iterations to the updated 

rules as we continue to go through this process. We have a goal that we 

really need to get a set of supplemental rules in place very quickly that 

address the Bylaws and then if the IOT has some further innovation on 

those points, we can get the rules updated. 

So there’s the question of the [iterative] updates on the updated rules 

to reflect what we can call our 2016 IRP. But I don’t think we should put 

any statements in here that would impact and require that the 2016 IRP 

rules become applicable to cases filed under the 2013 IRP and are 

already proceeding under that. So I think we need to consider these 

things separately. 

 

BECKY BURR:  Okay, so Sam is proposing that we need to have – and I take it that 

you’re okay with David’s suggestion for cases filed under the new 

supplementary procedures as we iterate along that. And then what we 

need to have is separate discussion about what, if anything, happens to 

IRPs that have already been filed. Is that correct, Sam? 
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SAMANTHA EISNER: For the most part, yes. I think that we do have from our understanding 

the general case in arbitration is that the rules that apply to any case so 

the rules that were in place at the time of the filing of the claim. And so I 

don’t know if that is just a simpler way to go as we proceed and try to 

make different rules around that.  

BECKY BURR: I don’t think we need to decide that right now. I think that we need to 

make it as a discussion point and we can come back on that. I just want 

to make sure that, in terms of proceeding going forward, for cases filed 

under these supplemental procedures once they’re adopted the 

question is, do we stick with the rules that apply or the rules that 

applied when you filed or do we say the new supplemental procedures 

apply unless you show prejudice?  

So that’s just one point. I’ve got Ed, and then Amy, and then Holly in the 

queue.  

EDWARD MCNICHOLAS: I just wanted to say that I think it’s fine. The idea that we would need to 

have the continuation of the old rules for pending IRPs that are pending 

today makes a lot of sense. Going forward, oftentimes procedural 

changes are applied, and the way that David suggested where if 

procedures change in the mid-course and an operator changes from 

allowing 25 page briefs to 20 or 30 page briefs then going forward, all 

the briefs in the action are governed by the new page limit because no 

one should be prejudiced by the page limit. But there is an out if the 

rules change would affect your substantive rights, then it doesn’t apply 
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to you because your substantive entitlements are frozen at the time of 

the filing. And so I like David’s suggestion of having it be the rules which 

should be procedural in nature would apply going forward which would 

alter that last sentence in scope, but that if someone thought that it was 

somehow affecting their substantive rights and was not merely 

procedural then they would make that case to the panelists under that 

particular circumstance. 

BECKY BURR: Thanks, Ed. Amy? 

AMY STATHOS: Yes, thank you. I do think we need to look at this because I definitely 

agree that if there’s a substantive issue addressed in the rules or the 

procedures that the ones that are pending when you file are what need 

to apply, because you need to really create certainty and predictability 

so that you can understand under what rules you’re operating the 

minute you file which I think is pretty standard. I think the possibility of 

whether there are some procedural rules such as what Ed was saying 

about page limits and such may be an option, but I think we need to 

figure out how to draw that line because I do think it’s an important line 

to draw.  

BECKY BURR: Okay. Holly? 
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HOLLY GREGORY: Greetings all. I apologize, I’m unable to chat and the comment I just 

would have made in the chat, I was going to make the substance versus 

procedure point that I think both Ed and Amy have made and so I fully 

support that. Thanks.  

BECKY BURR: Okay, so if I could just ask the legal drafters to have an offline discussion 

and come back to us with a proposal on that. It sounds like the way 

forward. And then I just want to note that I personally want to have a 

conversation about the substantive standard given through the changes 

and I want to understand that. And I think that’s the conversation we 

don’t need to have right now for existing IRPs. It’s a conversation we 

don’t need to have right now, but I do want to have that conversation 

so that we all understand what that means.  

Okay, so I’ve still got Amy. Amy, do you have a new hand? 

AMY STATHOS: Sorry, no. Let me take it down. 

BECKY BURR: Alright, so we’re going to put that on as a to-do for the drafters. We 

then go down to the composition of the Independent Review Panel, and 

just recalling from the definition, the IRP panel is the three member 

decisional panel and this provides that the claimant and ICANN each 

select one panelist from the Standing Panel and the two panelists select 

the third panel. It does provide that if a Standing Panel is not in place or 

if resource constraints on the Standing Panel are such that there is no 
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availability, then ICANN and the claimant can select panelists from 

outside the Standing Panel. And I think that’s something we do need to 

provide for in periods where there’s a lot of call on the IRP process. 

This provides that if the two party’s selected panelists can’t agree on 

the third panelist there will – which I assume are the ICDR rules – apply 

to the selection of a third party, and if a panelist resigns or is incapable 

of performing its duties or removed, then a substitute arbitrator shall be 

appointed pursuant to the provisions of these updated procedures. 

Can I ask one of the drafters to explain the last couple of sentences in 

this section? Because there’s reference out the rules and then there’s 

an internal reference to the updated supplementary procedures, and I 

guess my question is, if the two panelists selected by the parties can’t 

agree what happens? And if a panelist becomes unavailable mid-

proceeding, what happens?  

Ed or Amy or Holly? Can you help us on this? 

EDWARD MCNICHOLAS: To jump into the fray here – the issue here is that there’s going to be a 

reference out to the ICDR rules. The question is whether we want to 

proceed with the [fault] rule or not. I don’t know that this has ever 

come up. Maybe perhaps Sam could – 

BECKY BURR: Well it has, I think. It did come up, didn’t it, in the dot connect Africa? 
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EDWARD MCNICHOLAS: Maybe Sam would be better to speak to this [for] experience. 

BECKY BURR: Amy? 

AMY STATHOS: Yes, well it came up in the sense that we actually had a panelist pass 

away, and so the party that appointed that panelist picked another 

panelist. 

BECKY BURR: And is that essentially what’s provided for in the ICDR rules? 

AMY STATHOS: Frankly, I really can’t say. I think it’s currently in IRPs we agree on a 

process for selecting panelists which generally is each party will select a 

panelist and then there is various ways that we go about selecting the 

Chair. But generally, if either one of the two party selected panelists 

have to leave or resign or what have you, then the party who selected 

that panelist gets to pick the replacement.  

BECKY BURR: And if the third panelist becomes unavailable then presumably the two 

existing panelists would do it. So essentially you just repeat the process 

for [inaudible]? 
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AMY STATHOS: Yes, I would say that that’s probably the case. It’s never happened with 

the Chair, but in that case it would probably be the manner in which this 

Chair was originally selected would be the same manner in which you 

would select that person’s replacement.  

 

BECKY BURR: Yes. Okay. That makes sense. 

 

EDWARD MCNICHOLAS: That does follow through in the supplemental procedures where there’s 

a particular article on replacement of an arbitrator. And that essentially 

forces a cross reference back to the initial procedures for appointment. 

The only catch there is that if there is a three person panel and one 

panelist disappears, the two panelists do have the ability to continue 

under their rules by themselves unless they determine they need a third 

panelist. And if they need a third panelist then they go back to the 

original procedure.  

 

BECKY BURR: Okay, although I think that’s a totally interesting way to proceed, and at 

this point we probably should look to the procedure that’s already 

specified and in place here as opposed to introducing a new element of 

change which we may want to do at some later point.  

 So going down to the time for filing, we have, “A claimant shall file a 

written statement of a dispute with the ICDR no more than X days after 

a claimant becomes aware or reasonably should have been aware of the 

action or inaction.” 
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I take it we did not have a specific time period recommendation in the 

report, David?  

DAVID MCAULEY: Thank you, Becky. To be honest, I don’t remember if we had a specific 

one in the report. I was just going to make two comments. One is, I’m 

glad that this talks about days as opposed to business days because 

business days vary around the world. To me, it seems like 30, 45, or 60 

would be the right number, so I would go for 45. But I particularly 

wanted to note my support for Footnote 14 which basically says, 

“Timeliness of a claim is dependent upon the payment of fees.” I think 

that’s extraordinarily important. And I’ll put these comments in the chat 

as well. Thank you.  

BECKY BURR: Okay, thank you. Okay, so the time period was not mentioned in the 

proposal. David has put 45 days on the table. What’s the current 

requirement, Amy or Sam?  

SAMANTHA EISNER: Amy, is it 30 or 60 days past the release of the minutes in the briefing 

material? 

AMY STATHOS: Yes, it’s 30 days following the posting of the Board briefing materials, 

which includes the resolution and rationale of the decision.  
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BECKY BURR: Okay, and that must take into account all of the reconsideration and all 

of that stuff, is that the notion? 

AMY STATHOS: It depends on what the basis for the claim is, right? So if the challenge 

is, let’s say, a BGC decision on reconsideration it would be when the 

minutes of the BGC meeting are posted, because typically actually the 

full determination of the BGC is posted long before the minutes are. 

That’s what encompasses the rationale. So we do wait for the minutes, 

although from a BGC decision on reconsideration it’s generally posted 

within a few days after the decision. 

BECKY BURR: Okay. So David has said 45 or 60 days. Other views on that and, Robin, 

I’m thinking maybe you can help refresh us on the timing discussions 

with respect to reconsideration, because I know that was part of the 

work that you did in terms of the timing issues.  

Robin’s going to type her answer. 

Okay, shall we [try] a straw man of 45 days in here, so Sam was recalling 

30 days increased from 15. So there was a concern about shortness 

going of 45 days up from 30 would be consistent with that. Okay. 

Obviously, we’re not making any final decisions but we suggest 45 days 

straw man in here. Okay.  
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 Next we go to the conduct of the Independent Review. And this actually 

has some substantive issues that we need to discuss.  

 “The panel would conduct its meetings by electronic or telephonic 

means unless the IRP panel its discretion determine that other means 

would in unusual circumstances further the purposes of the IRP.” 

 So this somewhat softens the language of the existing supplemental 

rules which refers to the hearing from extraordinary. This provides a 

greater degree of deference to the panelists in seeking to further the 

purposes of the IRP, so it goes back to fundamental principles.  

 But it still says basically, we want this to be as efficient as possible, and 

so electronic or telephonic proceedings are really what we would like to 

look for. 

 And then it goes on to say, “In the unusual circumstances that an in-

person hearing is deemed by the panelists to further the purposes of 

the IRP, all witness statements would be submitted in writing in 

advance and telephonic hearings would be subject to the same 

limitations which is to say that witness statements would be provided in 

advance and the panel may deem that in-person or electronic testimony 

is necessary to further the purposes of the IRP.” 

 This reflects what I thought was the sense of the group when we talked 

about this the other day. David, you’re asking is there any way to put a 

high hurdle on a panel calling for live testimony. I think that the 

language has in here been a fairly high hurdle, referring to it as an 

extraordinary event. But in some cases the panel themselves have said 
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essentially, we need to be able to determine what kind of testimony is 

necessary to do this.  

I agree if it’s being abused that’s a problem here, but let me just say 

there’s a clear debate to be had on this point which is, do we as a group 

want to say, no – live hearings should have to pass a very, very high 

hurdle, or do we want to say – the panelists, that while we prefer 

electronic or telephonic means of conducting this, if the IRP panel 

determined that in-person hearings, for example, would serve the 

purposes of the IRP they should do so. I think that’s a real question that 

if we haven’t – and I thought we had settled on a more deferential 

approach – but we may not have. Sam?  

SAMANTHA EISNER: As Becky would know, in the back and forth between the firms as we 

were looking at this language, ICANN had language that was that you 

can see was struck out and then other language was recommended by 

Sidley on this.  

This is one of those areas that, clearly this is an item that the IOT can 

further discuss and should further discuss the scope of discovery and 

the limitations that we would wish to have put on the panels relating to 

discovery is really one of the most important aspects I think that this 

group can face. Because if you look at the purposes of the IRP, it 

includes items of efficiency which go not only to time but also to cost. 

And so within ICANN we have experience with panels even when they 

have a clear prohibition against live witness testimony and in-person 

hearings, have proceeded in that manner. And we also know from 
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experience that when IRPs are taken to an in-person hearing that the 

costs involved in those are exponential.  

So there are many different factors that I think we need to consider and 

maybe provide more guidance to the panels if we were to include some 

other deferential language. So if we look at this as an iterative 

document, we would propose from the ICANN side that we start off 

with more restrictive language that better reflects the status quo of 

how these proceed so that we can get to a point where we have some 

clearer guidance of when we expect that deference to be exercised and 

the types of situations that the panel should consider, including things 

like cost, time, and those sorts of things that would further the other 

purposes of the IRP.  

 

BECKY BURR: Okay. Ed?  

 

EDWARD MCNICHOLAS: Just to speak about the proposed draft here. The mechanisms here 

would be to default to having the very efficient hearings that we have 

today, but then to provide latitude for the panelists and their discretion 

to, if they think in a particular case that the purposes of the IRP require 

further in-person or live testimony, to allow them that flexibility there. 

Obviously, the whole process depends upon the reasonable exercise of 

discretion by the IRP panelists, and we could alter that over time if there 

were abuse or it was becoming too expensive.  
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There is an inherent restriction in this draft with regard to the purposes 

of the IRP which speak to the way in which the community, through the 

proposal and then in the Bylaws, through that whole process articulated 

what they wanted the IRP to do. And so those constitutional terms 

about what the purpose of the IRP would do would be something that 

the panelists would have to consider their discretion to be guided by 

and one would hope over time that there would be a development of a 

common law of when circumstances were sufficiently exceptional as to 

allow for in-person or live testimony. One would think that would only 

be in circumstances where the panelists thought it was important to 

judge the credibility of witnesses or felt that a interactive form would be 

more conducive to understanding the dispute.  

BECKY BURR: Amy? 

AMY STATHOS: I just wanted to come in and again talk about the fact that I think we do 

need to discuss this more, and changing it now without that further 

discussion could be difficult. As Sam had said, in terms of the 

efficiencies and the accessibility, one of the issues that we face is with 

cost it’s been almost an order of magnitude more when we’ve had live 

testimony at the hearings where we’ve had that in two circumstances. 

One, Becky, that you’ll recall in the ICM Registry matter and then with 

the DCA matter. And I just think that that’s something that we need to 

consider quite strongly.  
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 I’m not sure that even if we have some language in here that allows for 

the discretion of the panel it’s sufficiently restrictive just having the 

words “unusual circumstances” may not cover it. And if we do need to 

reflect what the community was talking about, I think we would need to 

add more language in here so that the panel does actually consider 

what the community was talking about in terms of accessibility and 

affordability of the process. Because I don’t think that would be 

sufficiently covered in what we have now for the panel to actually 

consider that.  

 

BECKY BURR: I just want to clarify this. Does the current language include, “In the 

extraordinary event that an in-person hearing is deemed necessary by 

the panel presiding over the IRP, then the in-person hearing shall be 

limited to argument only.” Is that the current language?  

 

AMY STATHOS: Yes.  

 

BECKY BURR: Okay, so the current language does provide latitude for the panel to 

require an in-person hearing as an extraordinary event. 

 

AMY STATHOS: Right. But with no witness testimony.  
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BECKY BURR: Oh, to argument only. But in fact, in those two cases that you’re 

referring to the panel basically said, “We want a witness here. We want 

witness.” 

AMY STATHOS: No. 

BECKY BURR: One thing that I’m trying to – 

AMY STATHOS: Let me clarify. So when the ICM matter was on, that limitation was not 

in here. That limitation was placed. That limitation meaning no witness 

testimony at hearing. That was added by the experts in 2013 when the 

expert group looked at the procedures and made some changes to the 

Bylaws relating to IRP. And so it was only the DCA panel that heard 

witness testimony that did so contrary to the Bylaws. 

BECKY BURR: Okay. So the DCA panel basically said, “We believe that in order to do 

this, notwithstanding the prohibition on witnesses, we’re going to hear 

witnesses.” 

So we’re going to come back and we’re going to talk about this again 

next week. I think that this is something that we should all sort of reflect 

on and maybe have some discussion on the list over the course of the 

week on it and then come back to this so that makes sense for people. 
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 Okay. So this is still very much a discussion point and we hear the 

concerns about sort of what the status quo and what changing it does 

with respect to accessibility and cost on the one hand and also then just 

the interests of making sure that the purposes of the IRP are fully served 

by those rules. So that’s on our list for further discussion both over the 

course of the week and at our next call. 

 Written statements is pretty straightforward. I’m just trying to look at a 

bunch of provisions. Going down to Section 7, consolidation, 

intervention and joinder. There’s no existing supplemental rule for 

consolidation, intervention and joinder. But we did in the CCWG 

proposal talk about making sure that this would be available. 

So if I could ask one of the drafters. I see David. I’m sorry, your hand’s 

up. 

 

DAVID MCAULEY: Thanks Becky. I was just going to say about this paragraph that I think 

it’s a good idea to give the panel some discretion in this area. But I also 

think we might want to look for an objective cutoff time because once 

evidence starts coming in, it may be unfair, it might be confusing to 

have people joining in after a certain position. And also on 

consolidation, I wanted to add that there ought to be a cumulative page 

total so that if there’s one party on one side and a number of parties on 

the other, the one can’t be sort of overcome by briefs from the multiple 

side party. But I’ll put these comments in chat. Thank you. 
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BECKY BURR: Okay. Thank you. So if I could just ask one of the drafters to sort of walk 

us through it. I mean, as I read it, it’s basically saying that a procedures 

officer would be appointed from the standing panel – so that’s from the 

larger panel – to consider requests for consolidation, intervention and 

joinder. 

And that consolidation, intervention and joinder would be allowed at 

the discretion of the procedures officer and that consolidation would be 

appropriate when the procedures officer concludes that there’s 

sufficient common nucleus of operative facts that the joint resolutions 

of the dispute would foster justice and an efficient resolution and any 

person or if they qualified to be a claimant. So anybody who would be 

materially affected by the action or inaction of ICANN would be 

permitted to intervene with the permission of the procedures officer. 

And I think that this is something that ICANN has had some experience 

on as well. So Amy, do you want to offer any thoughts on this section? 

AMY STATHOS: Hi. Yeah, sorry. In terms of the consolidation and joinder issues, the 

experience that we’ve had relate a couple different matters. And both 

of these relate to the New gTLD Program issues. One is where one party 

wanted to file an IRP on a couple of different strings and so while the 

decisions were not the same, they just filed on the same string so it was 

on both strings. So it was on different issues but the same party. 

And then in another matter, we had a situation where it happened to be 

the same lawyer that represented a couple of different parties and they 

wanted to consolidate the cases and we had no objection nor did the 
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panel. So those are the nature of the experiences we’ve had where 

there’s been a consolidation, if you will, of different issues versus 

different parties. 

BECKY BURR: That’s interesting. And what about interveners? Because I think that 

was something that we had talked about as it was important to make 

sure that all of the relevant parties were at the table. 

AMY STATHOS: Right. So we have had a situation where particularly with the New gTLD 

Program, in some instances, while we are limited to the standard of 

whether the Board did something that violates its Bylaws or Articles of 

Incorporation, many of the arguments have related to actually other 

conduct or something along those lines. And when you’re at this issue, 

at least with the new G, generally it’s because there was contention or 

an objection and somebody won and somebody lost. And neither of 

those parties was ICANN. Or somebody is being put on hold because the 

IRP is moving forward. 

So we have had some instances where the parties who are either on 

hold or whose application is being challenged through the IRP have 

wanted to even present briefing or something along those lines and 

participate. And I think the one instance where the actual request was 

given up to the panel, the panel declined to allow that party to 

participate. 
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BECKY BURR: And did the party decline for equity purposes or because they didn’t 

have a mechanism for doing it that we would provide by this? 

 

AMY STATHOS: I think in that instance, it was the panel who had said what we’re really 

talking about Board conduct, so your input would not necessarily be 

relevant. But there might have been a flavor of all of those things that 

you mentioned. I can’t off the top of my head remember what the 

procedural order said about it. I can certainly go back and look though. 

 

BECKY BURR: But it would be helpful, I take it, to affirmatively contemplate a situation 

where sort of one party is making a claim about actions and violations 

of the Bylaws but another party is directly affected as well even if on the 

other side. 

 

AMY STATHOS: Is that a question to me? I’m sorry. 

 

BECKY BURR: Yeah, that was sort of a question but I think it was sort of a reiteration f 

what I heard you say. You said also that it might be helpful to 

contemplate on this situation. 

 So going to David’s point, I think what he’s talking about in terms of 

consolidation and joinder and intervention and the like, that courts 

commonly have rules particularly if it’s not an intervener on the side, 
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but where sort of the parties are coming together with somewhat 

similar claims, that it doesn’t announce a sort of doubling the page 

limits, that a choice to come in does have effects on limiting and 

allocating page limits across the group of claimants so that it’s not a 

mechanism for just doubling the page limits and permitting greater 

argumentation for the sake of that. And that, I definitely understand 

how that works. 

We have some page limits here, but I think for this one, if we could ask 

the drafters to sort of put their heads together and think about what 

would be appropriate here and come back with a proposal, that would 

probably be the best way to proceed. 

Okay. Going down to eight, discovery methods. I think that there’s no 

existing supplemental rule on discovery. And this is a really complicated 

and important issue because it really does go to efficiency, accessibility, 

cost on the one hand and due process on the other. And it’s critical that 

we really draw a balance here with respect to what we come up with. 

I think, Sam, your hand’s up if you would like to talk to this issue, speak 

to this issue. 

 

SAMANTHA EISNER: Thanks. Becky, along those lines, I think that the discovery issue and this 

is a place where there’s a large change from the status quo in the 

existing IRP procedure and this is, again, a place where I think we all 

agree that the IOT has a lot of work ahead of it in terms of what the 

ultimate discovery procedures around the six month IRP process is 

supposed to look like and would best meet the needs of the IRP and 
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also, again, measured against that request for the six month timeframe 

and the efficiency and the burden on the parties who are participating. 

So this is another place where in the drafting, there was probably a 

fairly, this is one of the places where, like the hearing issue, there were 

the most apparent differences the ICANN Team working on this and the 

Sidley Team that we still have continuing concerns about suggestions of 

[inaudible] which is depositions, interrogatories and requests for 

production or admission will generally not be permitted unless the IRP 

panel determines that discovery is necessary to further the purposes of 

the IRP. 

The granting of discretion, again here, without a focus on, as David 

suggested, the existence of documents that were already available 

through the [inaudible] and as that process is being developed through 

the CCWG, the idea of depositions which can be very expensive, 

including a lot of attorney time and witness prep time and everything 

you need to get to there. And there’s also no sort of limitation on 

depositions or interrogatories or requests for production here. 

And so we do have a concern about starting off with a baseline that we 

haven’t really discussed fully in terms of the types of guidance or limits 

that we might wish to put on the panel so I think that this is another 

place where we expect that there would be robust conversation within 

the IOT but for the initial set of supplementary procedures that we’re 

hoping to get in place so that we can move forward and not have a time 

issue with the transition, is this really the right baseline to set in right 

now without further discussion? 
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BECKY BURR:   Okay. Thank you, Sam. Ed? 

 

EDWARD MCNICHOLAS: Yes. I just wanted to agree that there certainly, this is a time for 

discussion of this. The question about whether discovery would be 

allowed was put off during the proposal process in favor of discussing it 

now and it seems to be the appropriate time. The issue does come to 

where most discretion will be afforded to the panelist to adjust 

procedures in light of particular circumstances. 

And so I would say that yes, the panelist would take account of all of the 

relevant facts and circumstances including whether documents were 

otherwise available, including the nature of the dispute, whether they 

thought… And the issue is here, the due process concern, is that if 

ICANN is in possession of documents that have not been turned over or 

otherwise made available, whether due process would require that the 

panelist have some ability to force those documents to be made 

available. Or likewise, if the claimant has documents that ICANN needs, 

there is no process otherwise by which ICANN can force the claimant to 

produce documents, documents which may well undercut their claim. 

And so the suggestion here would be to have some sort of discretion. 

 Now that you could be by having a requirement that each party produce 

documents that they have that are material so there’s not a discovery 

process in which there’s a request for the sun, the moon, the stars, 

people say I give you nothing, and there’s a fight, something in the 

middle which would make the American process so expensive. It could 
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be simply a requirement on each side that they produce to be policed 

by the panelist that there’s abuse on either side. And so we see a little 

bit of that on the U.S. rules on disclosure requirements. 

The other one would be to have something that would give the panelist 

discretion to order whatever level of discovery the parties wanted in 

light of the dispute. That would be significant because I don’t think it 

will affect accessibility at all because if you are a small party who does 

not have resources, you’re not going to be the one asking for discovery 

but if it’s a large commercial party in a complex dispute that they have 

with ICANN, this would free the panelist up to have that procedure 

available to them so that they could have the ICANN, the IRP 

procedures, expand or contract as necessary in light of those particular 

facts and circumstances. 

So that’s, I think, the range of debate and I certainly agree with Sam 

that there’s a lot of debate to be had here. 

BECKY BURR: Okay. I think, again, I completely agree. This is a critically important 

discussion and it has significant implications on all sides. I propose that 

we have discussions about this on the e-mail list over the course of the 

week, that people consider these issues and that we talk about and I 

think a significant amount of time on our next call will need to be 

devoted to the questions that we’ve identified regarding the conduct of 

the proceeding hearings and discovery. So we’re going to, just in the 

interest of getting this issue on the table but then moving us forward for 
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a more thoughtful discussion over the course of the week and then 

following up next week. 

Okay. Going to summary dismissal, this is consistent with the current 

state of affairs and also the recommendations that there must be a 

process for quickly dismissing claims that are abusive and here we say 

that don’t demonstrate that they’ve been materially affected by the 

dispute which is the standing requirement that we put in or that the 

claim lacks substance or is frivolous or vexatious. 

So that, I think, is consistent with the IRP, with the recommendations in 

the proposal, although I think that there was some discussion about the 

term “vexatious.” Robin, do you recall that coming up in the context of 

reconsideration requests? David McAuley finds vexatious to be vexing. I 

agree.  

Robin? Okay. I think that Robin is correct, that it was lacks substance or 

is frivolous. I think let’s make sure we go back and check that for next 

time. 

We’re in the sort of nine minutes to the top of the hour and I know this 

has been a long call so I want to just make sure that we end on time. 

So let me just take a look at the interim measures of protection which is 

the next one. I believe that this language is quite closely modeled on the 

ICANN Bylaws. Amy or Sam or Holly or Ed, correct me if I’m wrong, but 

please review those so we can go over them. And that the standard that 

has been put in here is consistent with the language in the Bylaws and 

the recommendation. 
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So the next item is the standard of review, and again, I believe this 

language is taken directly from the ICANN Bylaws. But please, do read 

this carefully for our next call. 

The IRP panel decisions language is likewise consistent with our 

[inaudible] Bylaws. The form and effect of an IRP is either essentially 

just documentation but then reflects the language in the language that’s 

in the Bylaws themselves. 

A new item that we need to discuss at greater length next week is the 

appeal of an IRP panel decision although I believe that this is drafted 

based on the final proposal and needs some careful consideration. 

So just in order to permit us to get through and then costs we need to 

look at. So we haven’t gotten quite all the way through this document, 

but I hope that what we have done has helped people to sort of 

understand what it is and to lay out what I think are definitely the issues 

that are going to require careful thought on the part of the IRT. 

So over the course of the next week, I’ll try to kick off discussions on 

both the conduct of the proceeding and the discovery issues. I hope 

everybody will take the opportunity to carefully read this document and 

then we’ll get together next week for another in-depth discussion of 

this. 

And I just want to close by thanking all of the attorneys, Amy and Sam 

and Holly and Ed and their team, who really worked hard to get us a 

document that was substantive and that we could really work through 

in a detailed way. 
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So with that, I do plan a call next week and I’m hoping that we will be in 

a kind of weekly call rhythm now that we’ve gotten some 

documentation here. And is there any other business, any other 

comments? 

Okay. Yes, so David mentions we are in a running up to August 12th kind 

of deadline here so we know that that’s a day on which ICANN needs to 

report back to the commerce department so we want to make sure that 

we are not holding up that progress report. 

So thanks to everybody and thanks to hanging in there with us while we 

worked out a good mechanism for getting this in front of people and I 

will speak with you on the list and next week in-person. Thanks, 

everybody. 

UNIDENTIFIED MALE: Thanks. 

UNIDENTIFIED FEMALE: Thank you. 

[END OF TRANSCRIPTION] 
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These updated procedures supplement the International Centre for Dispute Resolution's 

International Arbitration Rules Resolution’s international arbitration rules in accordance with

the independent review proceduresprocess set forth in Article IV, Section 3 of the ICANN 

Bylaws.4.32 of ICANN’s Bylaws.  These procedures apply to all independent review process

proceedings filed after [insert effective date of the Bylaws]. 

1. 1. Definitions

In these Supplementary Procedures: 

DECLARATION refers to the decisions/opinions of the IRP PANEL.

A CLAIMANT is any legal or natural person, group, or entity including, but not limited 

to the Empowered Community, a Supporting Organization, or an Advisory Committee, 

that has been materially affected by a Dispute.3  To be materially affected by a Dispute, 

the Claimant must suffer an injury or harm that is directly and causally connected to the 

alleged violation.COVERED ACTIONS are any actions or failures to act by or within 

ICANN committed by the Board, individual Directors, Officers, or Staff members that 

give rise to a DISPUTE.4 

DISPUTES5 are defined as: 

(A) Claims that COVERED ACTIONS constituted an action or inaction that

violated ICANN’s Articles of Incorporation or Bylaws, including, but not limited 

to, any action or inaction that:  

1) exceeded the scope of the Mission;

2) resulted from action taken in response to advice or input from any

Advisory Committee or Supporting Organization that are claimed to

be inconsistent with the Articles of Incorporation or Bylaws;

3) resulted from decisions of process-specific expert panels that are

claimed to be inconsistent with the Articles of Incorporation or

Bylaws;

2 Formatting updated to conform with 2016 ICANN Bylaws. 

3 2016 ICANN Bylaws Article IV, Section 4.3(b)(i). 

4 2016 ICANN Bylaws Article IV, Section 4.3 (b)(ii). 

5 Consideration should be given to whether the definitions of COVERED ACTIONS and DISPUTES are 

coterminous and/or circular. 
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4) resulted from a response to a DIDP (as defined in Section 22.7(d))

request that is claimed to be inconsistent with the Articles of

Incorporation or Bylaws; or

5) arose from claims involving rights of the EC as set forth in the Articles

of Incorporation or Bylaws;

(B) Claims that ICANN, the Board, individual Directors, Officers or Staff

members have not enforced ICANN’s contractual rights with respect to the 

IANA Naming Function Contract; and 

(C) Claims regarding the Post-Transition IANA entity service complaints by

direct customers of the IANA naming functions that are not resolved through 

mediation.6 

EMERGENCY PANELIST refers to a single member of the STANDING PANEL 

designated to adjudicate requests for interim relief7 or, if a STANDING PANEL is not in 

place at the time the relevant IRP is initiated, it shall refer to the panelist appointed by the 

ICDR pursuant to ICDR RULES relating to appointment of panelists for interim relief. 

ICANNIANA refers to the Internet Corporation for Assigned Names and Numbers

Authority.  

ICDR refers to the International Centre for Dispute Resolution, which has been 

designated and approved by ICANN'sICANN’s Board of Directors as the Independent

Review Panel Provider (IRPP) under Article IV, Section 3 of ICANN's4.3 of ICANN’s

Bylaws.  

ICANN refers to the Internet Corporation for Assigned Names and Numbers. 

INDEPENDENT REVIEW PROCESS or IRP refers to the procedure that takes place 

upon the filing of a request to review ICANN Board actions or inactions alleged to be 

inconsistent with ICANN's Bylaws or Articles of IncorporationClaimant’s filing of a

written statement of a DISPUTE with the ICDR.8 

6 2016 ICANN Bylaws, Article IV, Section 4.3 (b)(iii). 

7 2016 ICANN Bylaws, Article IV, Section 4.3 (p). 

8 2016 ICANN Bylaws, Article IV, Section 4.3 (d).   
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INTERNATIONAL DISPUTE RESOLUTION PROCEDURES OR RULES refer to the ICDR's 

International Arbitration Rules that will govern the process in combination with these 

Supplementary Procedures.

IRP PANEL refers to the neutral(s) appointed to decide the issue(s) presented. The IRP will be 

comprised of members of a standing panel identified in coordination with the ICDR. Certain 

decisions of the IRP are subject to review or input of the Chair of the standing panel.In the 

event that an omnibus standing panel: (i) is not in place when an IRP PANEL must be 

convened for a given proceeding, the IRP proceeding will be considered by a one- or three-

member panel comprised in accordance with the rules of the ICDR; or (ii) is in place but 

does not have the requisite diversity of skill and experience needed for a particular 

proceeding, the ICDR shall identify and appoint one or more panelists, as required, from 

outside the omnibus standing panel to augment the panel members for that proceeding.

IRP PANEL refers to the panel of three neutral members appointed to decide the 

relevant DISPUTE.9  

IRP PANEL DECISION refers to the final written decision of the IRP PANEL that 

reflects the reasoned analysis of how the DISPUTE was resolved in compliance with 

ICANN’s Articles and Bylaws.10 

ICDR RULES refers to the ICDR’s rules in effect at the time the relevant request for 

independent review is submitted.11 

PROCEDURES OFFICER refers to a single member of the STANDING PANEL 

designated to adjudicate requests for consolidation, intervention, and joinder, or, if a 

STANDING PANEL is not in place at the time the relevant IRP is initiated, it shall refer 

to the panelist appointed by the ICDR pursuant to its International Arbitration Rules 

relating to appointment of panelists for interim relief. 

PURPOSES OF THE IRP are to hear and resolve Disputes for the reasons specified in 

the ICANN Bylaws, Article IV, Section 4.3(a). 

STANDING PANEL refers to an omnibus standing panel of at least seven members 

from which three-member IRP PANELS are selected to hear and resolve DISPUTES 

consistent with the purposes of the IRP.12  

9 2016 ICANN Bylaws, Article IV, Section 4.3 (k)(i) 

10 The 2016 ICANN Bylaws refer to an “IRP Panel decision” rather than a “declaration” (although the 2016 ICANN 

Bylaws state that an IRP Panel will “declare” certain findings).  See 2016 ICANN Bylaws, Article IV, Section 4.3 

(k)(v) & 2016 ICANN Bylaws, Article IV, Section 4.3(o)(iii). 

11 Recommended inclusion to clarify what happens to already pending IRPs when an updated version of the 

Supplemental Procedures goes into force, with an ongoing IRP filed under different standards and processes. 
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2. 2. Scope

The ICDR will apply these Updated Supplementary Procedures, in addition to the 

INTERNATIONAL DISPUTE RESOLUTION PROCEDURESICDR RULES, in all cases

submitted to the ICDR in connection with the Article IV, Section 34.3(4i)13 of the

ICANN Bylaws after the date these Supplementary Procedures go into effect.  In the 

event there is any inconsistency between these Updated Supplementary Procedures and 

the RULES, these Updated Supplementary Procedures will govern.  These Updated 

Supplementary Procedures and any amendment of them shall apply in the form in effect 

at the time the request for an INDEPENDENT REVIEW is received by the ICDR.  IRPs 

commenced prior to the adoption of these Updated Supplementary Procedures shall be 

governed by the Supplementary Procedures in effect at the time such IRPs were 

commenced.  In the event that these Updated Supplementary Procedures are further 

amended to provide for modified procedural rules, such procedural amendments will 

apply to any IRPs pending at the time of such amendments.  Any party to a then-pending 

IRP may challenge the application of an amendment to these Updated Supplementary 

Procedures if that party contends that the amendment would affect the party’s substantive 

rights in the IRP.  Such challenges are to be resolved by the IRP Panel in the exercise of 

its discretion.14 

3. 3. NumberComposition of Independent Review PanelistsPanel

The IRP PANEL will comprise three panelists selected from the STANDING PANEL, 

unless a STANDING PANEL is not in place when the IRP is initiated.15  The 

CLAIMANT and ICANN shall each select one panelist from the STANDING PANEL, 

and the two panelists selected by the parties will select the third panelist from the 

STANDING PANEL.  In the event that a STANDING PANEL is not in place when the 

relevant IRP is initiated or is in place but does not have capacity due to other IRP 

commitments or the requisite diversity of skill and experience needed for a particular 

12 2016 ICANN Bylaws, Article IV, Section 4.3 (j)(i). 

13 2016 ICANN Bylaws, Article IV, Section 4.3 (m). 

14 We need to determine the impact of this language with respect to how amendments to substantive and procedural 

rules are applied to then-pending IRPs. 

15 2016 ICANN Bylaws, Article IV, Section 4.3 (k)(i).  There has been discussion in the IOT re: whether it makes 

sense to require a disclosure form to be signed (1) when a person is appointed to the standing panel; AND (2) when 

that person is selected for a particular IRP.  For the IOT’s consideration is the following proposed language:  "A 
STANDING PANEL member's appointment will not take effect unless and until the STANDING PANEL member 

signs a Notice of STANDING PANEL Appointment affirming that the member is available to serve and is 

independent and impartial.  An IRP PANEL member's appointment will not take effect unless and until the IRP 

PANEL member signs a Notice of IRP PANEL Appointment affirming that the member is available to serve and is 

independent and impartial."  
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IRP proceeding, the CLAIMANT and ICANN shall each select a qualified panelist from 

outside the STANDING PANEL, and the two panelists selected by the parties shall 

select the third panelist.  In the event that the two party-selected panelists cannot agree 

on the third panelist, the RULES shall apply to selection of the third panelist.16  In the 

event that a panelist resigns, is incapable of performing the duties of a panelist, or is 

removed and the position becomes vacant, a substitute arbitrator shall be appointed 

pursuant to the provisions of this Section [3] of these Updated Supplementary 

Procedures. 

4. Time for Filing

A CLAIMANT shall file a written statement of a DISPUTE with the ICDR no more than 

[45]17 days after a CLAIMANT becomes aware or reasonably should have been aware

of the action or inaction giving rise to the DISPUTE.18 

Either party may elect that the request for INDEPENDENT REVIEW be considered by a three-
member panel: the parties’ election will be taken into consideration by the Chair of the standing 
panel convened for the IRP, who will make a final determination whether the matter is better 
suited for a one- or three-member panel.

5. 4. Conduct of the Independent Review

The IRP PanelPANEL should conduct its proceedings by electronic means to the extent 

feasible. Where necessary, the IRP Panel may conduct telephone conferences.or

telephonic means unless the IRP PANEL in its discretion determines other means would, 

in unusual circumstances, further the PURPOSES OF THE IRP.19  

In the extraordinary event that unusual circumstance that the IRP PANEL deems an in-

person hearing is deemed necessary by the panel presiding over the IRP proceeding (in 

coordination with the Chair of the standing panel convened for the IRP, or the ICDR in 

the event the standing panel is not yet convened), the in-person hearing shall be limited 

16 2016 ICANN Bylaws, Article IV, Section 4.3 (k)(ii). 

17 We note that the February 2016 Bylaws provide for a 30-day period in which to file a request for independent 

review.  See ICANN Bylaws, Art. IV § 3 ¶ 3 (as amended 11 February 2016).  

18 As an item for consideration by the IOT, would be to include language such as: “In order for an IRP to be deemed 

to have been filed timely, all fees must be paid to the ICDR within three business days (as measured by the ICDR) 

of the filing of the request with the ICDR.”  The IRP process has previously been silent on the issue of the 

relationship between filing a notice and completing the fee payment, and including this could result in more 
predictability of the timing. 

19 ICANN NOTE: the language proposed by CCWG Counsel would modify the status quo and does not appear to be 

contemplated in the Bylaws or CCWG Proposal.  The IOT could consider further guidance on this for further 

updates to the Supplementary Procedures, but the suggested text (proposed for deletion) is a significant variation 

from current practice.   
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to argument only;to further the PURPOSES OF THE IRP, it is  generally expected that

all evidence, including witness statements, must be submitted in writing in advance 

without any live witness testimony.  Telephonic hearings are subject to the same 

limitation. as to live witnesses.20  The IRP Panel may deem in-person or electronic

testimony to be necessary to further the PURPOSES OF THE IRP.  

The IRP PANEL retains responsibility for determining the timetable for the IRP 

proceeding.21 Any violation of the IRP PANEL’s timetable may result in the assessment 

of costs pursuant to Section 10 of these Updated Supplementary Procedures.22 

6. 5. Written Statements

The initial written submissions of the parties shall not exceed 25 pages each in argument, 

double-spaced and in 12-point font.23  All necessary  evidence to demonstrate the 

requestor’s claims that ICANN violated its Bylaws or Articles of Incorporationand

available evidence in support of the Claimant’s Claim(s) should be part of the 

submission.24  Evidence will not be included when calculating the page limit.  The parties 

may submit expert evidence in writing, and there shall be one right of reply to that expert 

evidence.25  The IRP PANEL may request additional written submissions from the party 

seeking review, the Board, the Supporting Organizations, or from other parties.26  

7. Consolidation, Intervention, and Joinder27

 [At the request of a party, a PROCEDURES OFFICER may be appointed from the 

STANDING PANEL to consider requests for consolidation, intervention, and joinder. 

Requests for consolidation, intervention, and joinder are committed to the reasonable 

20 This is an issue for consideration within the IOT.  This provision maintains the status quo until there is an agreed 

recommendation to change. 

21 2016 ICANN Bylaws, Section 4.3(o)(vi). 

22 This is an issue for consideration within the IOT.  This provision maintains the status quo until there is an agreed 

recommendation to change. 

23 This is an issue for consideration within the IOT.  This provision maintains the status quo until there is a 

recommendation to change that is agreed upon. 

24 Language modified to reflect broadened scope of IRPs.  See 2016 ICANN Bylaws, Article IV, Section 4.3 (i). 

25 This is an issue for consideration within the IOT.  This provision maintains the status quo until there is a 

recommendation to change that is agreed upon. 

26 2016 ICANN Bylaws, Article IV, Section 4.3 (o)(ii). 

27 There is no existing Supplemental Rule.  The CCWG Final Proposal and 2016 ICANN Bylaws recommend that 

these issue be considered by IOT.   
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discretion of the PROCEDURES OFFICER.  In the event that no STANDING PANEL 

is in place when a PROCEDURES OFFICER must be selected, a panelist may be 

appointed by the ICDR pursuant to its INTERNATIONAL ARBITRATION RULES 

relating to appointment of panelists for interim relief. 

Consolidation of DISPUTES may be appropriate when the PROCEDURES OFFICER 

concludes that there is a sufficient common nucleus of operative fact such that the joint 

resolution of the DISPUTES would foster a more just and efficient resolution of the 

DISPUTES than addressing each DISPUTE individually.  Any person or entity qualified 

to be a CLAIMANT may intervene in an IRP with the permission of the PROCEDURES 

OFFICER.  A CLAIMANT may join in a single written statement of a DISPUTE, as 

independent or alternative claims, as many claims as it has that give rise to a 

DISPUTE.]28 

In the event that requests for consolidation, intervention, and joinder are granted, the 

restrictions on Written Statements set forth in Section 6 shall apply to all CLAIMANTS 

collectively (for a total of 25 pages exclusive of evidence) and not individually unless 

otherwise modified by the IRP Panel in its discretion.  

  

8. Discovery Methods29 

The IRP PANEL may allow a Party’s request for discovery if it deems such discovery to 

be necessary to further the PURPOSES OF THE IRP.  

 Depositions, interrogatories, and requests for production or admission will generally not 

be permitted unless the IRP PANEL determines that discovery is necessary to further the 

PURPOSES OF THE IRP.30 

In the event that a party submits what the IRP PANEL deems to be an expert opinion, 

such opinion must be provided in writing and the other party must have a right of reply 

to such an opinion with an expert opinion of its own.31] 

                                                
28 Pursuant to the 2016 ICANN Bylaws, Article IV, Section 4.3(n) (Rules of Procedure), these Supplementary Rules 

will govern the format of proceedings.  This is an issue for consideration within the IOT.  2016 ICANN Bylaws, 

Article IV, Section 4.3(n)(iv)(B). 

29 There is no existing Supplemental Rule.  The CCWG Final Proposal and 2016 ICANN Bylaws recommend that 
discovery methods be considered by IOT. For example, consideration should be given to whether to require each 

party to provide the other party with all reasonably available documents in its possession, custody, or control that 

relate materially to the Dispute.  Such mandatory disclosure obligations can further procedural fairness without the 

economic burdens of full discovery.  

30 The independent discretion of the panel to require discovery is consistent with the Purposes of the IRP. 
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9. 6. Summary Dismissal

An IRP PANEL may summarily dismiss any request for INDEPENDENT REVIEW 

where the requestorClaimant32 has not demonstrated that it meets the standing 

requirements for initiating the INDEPENDENT REVIEW.has been materially affected by

a DISPUTE.  To be materially affected by a DISPUTE, a Claimant must suffer an injury 

or harm that is directly and casually connected to the alleged violation.33 

Summary dismissal of a request for INDEPENDENT REVIEW is also appropriate where a prior 

IRP on the same issue has concluded through DECLARATION.  

An IRP PANEL may also summarily dismiss a querulous, frivolous or vexatious request

for INDEPENDENT REVIEW. that lacks substance or is frivolous or vexatious.34

10. 7. Interim Measures of Protection

An IRP PANEL may recommend that the Board stay any action or decision, or that the Board 

take any interim action, until such time as the Board reviews and acts upon the IRP declaration. 

Where the IRP PANEL is not yet comprised, the Chair of the standing panel may provide a 

recommendation on the stay of any action or decision.  

A Claimant may request interim relief from the IRP PANEL, or if an IRP PANEL is not 

yet in place, from the STANDING PANEL.  Interim relief may include prospective 

relief, interlocutory relief, or declaratory or injunctive relief, and specifically may include 

a stay of the challenged ICANN action or decision in order to maintain the status quo 

until such time as the opinion of the IRP PANEL is considered by ICANN as described in 

ICANN Bylaws, Article IV, Section 4.3(o)(iv).35  

An EMERGENCY PANELIST shall be selected from the STANDING PANEL to 

adjudicate requests for interim relief.  In the event that no STANDING PANEL is in 

place when an EMERGENCY PANELIST must be selected, a panelist may be appointed 

by the ICDR pursuant to ICDR RULES relating to appointment of panelists for interim 

31 Pursuant to the 2016 ICANN Bylaws, Article IV, Section 4.3(n) (Rules of Procedure), these Supplementary Rules 

will govern the format of proceedings.  This is an issue for consideration within the IOT.  2016 ICANN Bylaws, 

Article IV, Section 4.3(n)(iv)(D). 

32 2016 ICANN Bylaws, Article IV, Section 4.3(b)(i).  Note that the term “requestor” be replaced with “Claimant” 

for consistency with IRP terminology. 

33 2016 ICANN Bylaws, Article IV, Section 4.3 (o)(i). 

34 2016 ICANN Bylaws, Article IV, Section 4.3 (o)(i). 

35 2016 ICANN Bylaws, Article IV, Section 4.3(p). 
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relief.  Interim relief may only be provided if the EMERGENCY PANELIST determines 

that the Claimant has established all of the following factors: 

(i) A harm for which there will be no adequate remedy in the absence of such

relief; 

(ii) Either: (A) likelihood of success on the merits; or (B) sufficiently serious

questions related to the merits; and 

(iii) A balance of hardships tipping decidedly toward the party seeking relief.36

11. 8. Standard of Review

The IRP is subject to the following standard of review: (i) did the ICANN Board act without 

conflict of interest in taking its decision; (ii) did the ICANN Board exercise due diligence and 

care in having sufficient facts in front of them; (iii) did the ICANN Board members exercise 

independent judgment in taking the decision, believed to be in the best interests of the 

company?  

If a requestor demonstrates that the ICANN Board did not make a reasonable inquiry to 

determine it had sufficient facts available, ICANN Board members had a conflict of interest in 

participating in the decision, or the decision was not an exercise in independent judgment, 

believed by the ICANN Board to be in the best interests of the company, after taking account of 

the Internet community and the global public interest, the requestor will have established proper 

grounds for review.  

Each IRP PANEL shall conduct an objective, de novo examination of the DISPUTE. 

a. With respect to COVERED ACTIONS, the IRP PANEL shall make

findings of fact to determine whether the COVERED ACTION

constituted an action or inaction that violated ICANN’S Articles or

Bylaws.

b. All DISPUTES shall be decided in compliance with ICANN’s

Articles and Bylaws, as understood in the context of the norms of

applicable law and prior relevant IRP decisions.

c. For Claims arising out of the Board’s exercise of its fiduciary duties,

the IRP PANEL shall not replace the Board’s reasonable judgment

with its own so long as the Board’s action or inaction is within the

realm of reasonable business judgment.

36 2016 ICANN Bylaws, Article IV, Section 4.3(p). 
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d. With respect to claims that ICANN has not enforced its contractual

rights with respect to the IANA Naming Function Contract, the

standard of review shall be whether there was a material breach of

ICANN’s obligations under the IANA Naming Function Contract,

where the alleged breach has resulted in material harm to the

Claimant.

e. IRPs initiated through the mechanism contemplated at Article IV,

Section 4.3(a)(iv) of ICANN’s Bylaws shall be subject to a separate

standard of review as defined in the IANA Naming Function

Contract.37

12. IRP Panel Decisions38

9. Declarations
Where there is a three-member IRP PANEL, any DECLARATION of the IRP PANEL

shall byDECISIONS shall be made by a simple majority of the IRP PANEL members39.

If any IRP PANEL member fails to sign the DECLARATION, it shall be accompanied by 

aIRP PANEL DECISION, the IRP PANEL member shall endeavor to provide a written

statement of the reason for the absence of such signature.40 

13. 10. Form and Effect of an IRP DeclarationPANEL DECISION

a. DECLARATIONSIRP PANEL DECISIONS shall be made in

writing, promptly by the IRP PANEL, based on the documentation,

supporting materials and arguments submitted by the parties.41

b. The  DECLARATIONIRP PANEL DECISION shall specifically

designate the prevailing party. as to each Claim.42

c. A DECLARATION may be made public only with the consent of all parties or as required

by law. Subject to the redaction of Confidential information, or unforeseen

37 2016 ICANN Bylaws, Article IV, Section 4.3 (i). 

38 The 2016 ICANN Bylaws refer to an “IRP Panel decision” rather than a “declaration” (although, to be sure, the 

2016 ICANN Bylaws state that an IRP Panel will “declare” certain findings.)  See 2016 ICANN Bylaws, Article IV, 

Section 4.3 (k)(v) & 2016 ICANN Bylaws, Article IV, Section 4.3(o)(iii). 

39 2016 ICANN Bylaws, Article IV, Section 4.3(k)(v). 

40 This is an issue for consideration within the IOT.  This provision maintains the status quo until there is a 

recommendation to change that is agreed upon. 

41 2016 ICANN Bylaws, Article IV, Sections (s), (t).  The 2016 ICANN Bylaws require the IRP Panel to “issu[e] an 

early scheduling order and its written decision no later than six months after the filing of the Claim, except as 

otherwise permitted under the Rules of Procedure.”  This is an issue for consideration within the IOT.  This 

provision maintains the status quo until there is a recommendation to change that is agreed upon regarding timing.  

42 2016 ICANN Bylaws, Article IV, Section 4.3 (t). 
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circumstances, ICANN will consent to publication of a DECLARATION if the other party 

so request. 

d. Copies of the DECLARATION shall be communicated to the parties by the ICDR.

c. Subject to Article IV, Section 4.3 of ICANN’s Bylaws, all IRP

PANEL DECISIONS shall be made public, and shall reflect a well-

reasoned application of how the DISPUTE was resolved in

compliance with ICANN’s Articles and Bylaws, as understood in

light of prior IRP PANEL DECISIONS decided under the same (or

an equivalent prior) version of the provision of the Articles and

Bylaws at issue, and norms of applicable law.

14. Appeal of IRP Panel Decisions43

An IRP PANEL DECISION may be appealed to the full STANDING PANEL sitting en 

banc within 60 days of the issuance of such decision (excluding those members issuing 

the IRP PANEL DECISION).  The en banc STANDING PANEL will review such 

appealed IRP PANEL DECISION based on a clear error of judgment or the application 

of an incorrect legal standard.  The en banc STANDING PANEL may also resolve any 

disputes between panelists on an IRP PANEL or the PROCEDURES OFFICER with 

respect to consolidation of CLAIMS or intervention or joinder. 

15. 11. Costs

The IRP PANEL shall fix costs in its DECLARATION. The party not prevailing in an IRP 

shall ordinarily be responsible for bearing all costs of the proceedings, but under 

extraordinary circumstances the IRP PANEL may allocate up to half of the costs to the 

prevailing party, taking into account the circumstances of the case, including the 

reasonableness of the parties' positions and their contribution to the public interest.IRP

PANEL DECISION.44  Except as otherwise provided in Article IV, Section 4.3(e)(ii) of 

ICANN’s Bylaws, each party to an IRP proceeding shall bear its own legal expenses, 

except that ICANN shall bear all costs associated with a Community IRP, as defined in 

Article IV, Section 4.3(d) of ICANN’s Bylaws, including the costs of all legal counsel 

and technical experts.   

43 There is no existing Supplemental Rule.  The following proposed text is for consideration by IoT.  The proposed 

text was drafted based upon the CCWG’s Final Proposal, which provided that an en banc appeal be based on 

subparts (i) and (ii), below.  Suggest using actual text from Annex 7, ¶ 16. 

44 This is an issue for consideration within the IOT.  This provision maintains the status quo until there is a 

recommendation to change that is agreed upon. 
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Except with respect to a Community IRP, the IRP PANEL may shift and provide for the losing 

party to pay administrative costs and/or fees of the prevailing party in the event it identifies the 

losing party’s Claim or defense as frivolous or abusive.45 
In the event the Requestor has not availed itself, in good faith, of the cooperative engagement 

or conciliation process, and the requestor is not successful in the Independent Review, the 

IRPPANEL must award ICANN all reasonable fees and costs incurred by ICANN in the IRP, 

including legal fees.  

12. Emergency Measures of Protection

Article 37 of the RULES will not apply.

©2011 American Arbitration Association, Inc. All rights reserved. These rules are the copyrighted property of the 
American Arbitration Association (AAA) and are intended to be used in conjunction with the AAA's administrative 
services. Any unauthorized use or modification of these rules may violate copyright laws and other applicable laws. 
Please contact 800.778.7879 or websitemail@adr.org for additional information.  

45 2016 Bylaws, Article IV, Section 4.3(r). 
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These updated procedures supplement the International Centre for Dispute Resolution’s 

international arbitration rules in accordance with the independent review process set forth in 

Article IV, Section 4.32 of ICANN’s Bylaws.  These procedures apply to all independent 

review process proceedings filed after [insert effective date of the Bylaws]. 

1 CONTEXTUAL NOTE: These Supplemental Procedures are intended to supplement the ICDR RULES.  
Therefore, when the ICDR RULES appropriately address an item, there is no need to re-state that Rule within the 
Supplemental Procedures.  The IOT, through its work, may identify additional places where variance from the ICDR 
RULES is recommended, and that would result in addition or modification to the Supplemental Procedures. 

2 Formatting has been updated to conform with the Bylaws approved by the ICANN Board of Directors on 27 May 
2016 (hereafter the May 2016 ICANN Bylaws).  
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1. Definitions

In these Updated Supplementary Procedures: 

A CLAIMANT is any legal or natural person, group, or entity including, but not limited 

to the Empowered Community, a Supporting Organization, or an Advisory Committee, 

that has been materially affected by a Dispute.3  To be materially affected by a Dispute, 

the Claimant must suffer an injury or harm that is directly and causally connected to the 

alleged violation. 

COVERED ACTIONS are any actions or failures to act by or within ICANN committed 

by the Board, individual Directors, Officers, or Staff members that give rise to a 

DISPUTE.4

DISPUTES are defined as: 

(A) Claims that COVERED ACTIONS violated ICANN’s Articles of

Incorporation or Bylaws, including, but not limited to, any action or inaction

that:

1) exceeded the scope of the Mission;

2) resulted from action taken in response to advice or input from any

Advisory Committee or Supporting Organization that are claimed to

be inconsistent with the Articles of Incorporation or Bylaws;

3) resulted from decisions of process-specific expert panels that are

claimed to be inconsistent with the Articles of Incorporation or

Bylaws;

4) resulted from a response to a DIDP (as defined in Section 22.7(d))

request that is claimed to be inconsistent with the Articles of

Incorporation or Bylaws; or

5) arose from claims involving rights of the EC as set forth in the Articles

of Incorporation or Bylaws;

3 May 2016 ICANN Bylaws Article IV, Section 4.3(b)(i). 

4 May 2016 ICANN Bylaws Article IV, Section 4.3 (b)(ii).  
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(B) Claims that ICANN, the Board, individual Directors, Officers or Staff

members have not enforced ICANN’s contractual rights with respect to the

IANA Naming Function Contract; and

(C) Claims regarding the Post-Transition IANA entity service complaints by

direct customers of the IANA naming functions that are not resolved through

mediation.5

EMERGENCY PANELIST refers to a single member of the STANDING PANEL 

designated to adjudicate requests for interim relief6 or, if a STANDING PANEL is not in 

place at the time the relevant IRP is initiated, it shall refer to the panelist appointed by the 

ICDR pursuant to ICDR RULES relating to appointment of panelists for interim relief. 

IANA refers to the Internet Assigned Numbers Authority. 

ICDR refers to the International Centre for Dispute Resolution, which has been 

designated and approved by ICANN’s Board of Directors as the Independent Review 

Panel Provider (IRPP) under Article IV, Section 4.3 of ICANN’s Bylaws.  

ICANN refers to the Internet Corporation for Assigned Names and Numbers. 

INDEPENDENT REVIEW PROCESS or IRP refers to the procedure that takes place 

upon the Claimant’s filing of a written statement of a DISPUTE with the ICDR.7

IRP PANEL refers to the panel of three neutral members appointed to decide the 

relevant DISPUTE.8

IRP PANEL DECISION refers to the final written decision of the IRP PANEL that 

reflects the reasoned analysis of how the DISPUTE was resolved in compliance with 

ICANN’s Articles and Bylaws.9

5 May 2016 ICANN Bylaws, Article IV, Section 4.3 (b)(iii). 

6 May 2016 ICANN Bylaws, Article IV, Section 4.3 (p). 

7 May 2016 ICANN Bylaws, Article IV, Section 4.3 (d).  

8 May 2016 ICANN Bylaws, Article IV, Section 4.3 (k)(i)  

9 Change recommended for consistency with May 2016 ICANN Bylaws, which refer to an “IRP PANEL decision” 
rather than a “declaration” (although the same Bylaws state that an IRP PANEL will “declare” certain findings).  See 
May 2016 ICANN Bylaws, Article IV, Section 4.3 (k)(v) & Section 4.3(o)(iii). 



BB DRAFT as of 2218 August 2016 – Updates to ICDR Supplementary Procedures 

4 

ACTIVE 216409544v 20

ICDR RULES refers to the ICDR’s rules in effect at the time the relevant request for 

independent review is submitted.10

PROCEDURES OFFICER refers to a single member of the STANDING PANEL 

designated to adjudicate requests for consolidation, intervention, and joinder, or, if a 

STANDING PANEL is not in place at the time the relevant IRP is initiated, it shall refer 

to the panelist appointed by the ICDR pursuant to its International Arbitration Rules 

relating to appointment of panelists for interim relief. 

PURPOSES OF THE IRP are to hear and resolve Disputes for the reasons specified in 

the ICANN Bylaws, Article IV, Section 4.3(a). 

STANDING PANEL refers to an omnibus standing panel of at least seven members 

from which three-member IRP PANELS are selected to hear and resolve DISPUTES 

consistent with the purposes of the IRP.11

2. Scope 

The ICDR12 will apply these Updated Supplementary Procedures, in addition to the 

ICDR RULES, in all cases submitted to the ICDR in connection with Article IV, 

Section 4.3 of the ICANN Bylaws after the date these Updated Supplementary 

Procedures go into effect.  In the event there is any inconsistency between these Updated 

Supplementary Procedures and the ICDR RULES, these Updated Supplementary 

Procedures will govern.  These Updated Supplementary Procedures and any amendment 

of them shall apply in the form in effect at the time the request for an INDEPENDENT 

REVIEW is commenced.  

IRPs commenced prior to the adoption of these Updated Supplementary Procedures shall 

be governed by the Supplementary Procedures in effect at the time such IRPs were 

commenced. [unless the IRP Panel determines that the party requesting application of 

the Updated Supplementary has demontrated that application of the former 

Supplementary Procedures would be unjust and impracticable to the requesting party and 

application of the Updated Supplementary Rules would not materially disadvantage any 

other party’s substantive rights.  Any party to a then-pending IRP may oppose the request 

for application of the Updated Supplementary Procedures.  Requests to apply the 

10 Inclusion recommended to clarify what happens to already pending IRPs when an updated version of the 
Supplemental Procedures goes into force, with an ongoing IRP filed under different standards and processes. 

11 May 2016 ICANN Bylaws, Article IV, Section 4.3 (j)(i). 

12 May 2016 ICANN Bylaws, Article IV, Section 4.3 (m). 
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PANEL may request additional written submissions from the party seeking review, the 

Board, the Supporting Organizations, or from other parties.23

7. Consolidation, Intervention, and Joinder24

At the request of a party, a PROCEDURES OFFICER may be appointed from the 

STANDING PANEL to consider requests for consolidation, intervention, and joinder.  

Requests for consolidation, intervention, and joinder are committed to the reasonable 

discretion of the PROCEDURES OFFICER.  In the event that no STANDING PANEL 

is in place when a PROCEDURES OFFICER must be selected, a panelist may be 

appointed by the ICDR pursuant to its INTERNATIONAL ARBITRATION RULES 

relating to appointment of panelists for interim relief. 

Consolidation of DISPUTES may be appropriate when the PROCEDURES OFFICER 

concludes that there is a sufficient common nucleus of operative fact such that the joint 

resolution of the DISPUTES would foster a more just and efficient resolution of the 

DISPUTES than addressing each DISPUTE individually.  Any person or entity qualified 

to be a CLAIMANT may intervene in an IRP with the permission of the PROCEDURES 

OFFICER.  CLAIMANT’S written statement of a DISPUTE shall include all claims that 

give rise to a particular DISPUTE, but such claims may be asserted as independent or 

alternative claims.25

In the event that requests for consolidation, intervention, and joinder are granted, the 

restrictions on Written Statements set forth in Section 6 shall apply to all CLAIMANTS 

collectively (for a total of 25 pages exclusive of evidence) and not individually unless 

otherwise modified by the IRP PANEL in its discretion.   

8. Discovery Methods26

The IRP PANEL shall be guided by considerations of accessibility, fairness, and 

efficiency (both as to time and cost) in its consideration of discovery requests.  

23 May 2016 ICANN Bylaws, Article IV, Section 4.3 (o)(ii).  

24 There is no existing Supplemental Rule.  The CCWG Final Proposal and May 2016 ICANN Bylaws recommend 
that these issue be considered by IOT.  See May 2016 ICANN Bylaws, Article IV, Section 4 3(n)(iv)(B); CCWG-
Accountability Supplemental Final Proposal on Work Stream 1 Recommendations, 23 February 2016, Annex 07 – 
Recommendation #7, at § 20. 

25 See May 2016 ICANN Bylaws, Article IV, Section 4.3(n)(iv)(B).

26 There is no existing Supplemental Rule.  The [CCWG Final Proposal and] May 2016 ICANN Bylaws recommend 
that discovery methods be considered by IOT. See May 2016 ICANN Bylaws, Article IV, Section 4.3(n)(iv)(D). 
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In the event that a Party submits what the IRP PANEL deems to be an expert opinion, 

such opinion must be provided in writing and the other Party must have a right of reply 

to such an opinion with an expert opinion of its own.30]

9. Summary Dismissal

An IRP PANEL may summarily dismiss any request for INDEPENDENT REVIEW 

where the Claimant31 has not demonstrated that it has been materially affected by a 

DISPUTE.  To be materially affected by a DISPUTE, a Claimant must suffer an injury or 

harm that is directly and causally connected to the alleged violation.32

An IRP PANEL may also summarily dismiss a request for INDEPENDENT REVIEW 

that lacks substance or is frivolous or vexatious.33

30(b)(6) depositions under the Federal Rules of Civil Procedure)?  For ICANN staff, could claimants 
require the deposition of all staff they wished to question?  What if the questions are not limited to the 
specific claim at issue? 

• Are third party depositions permitted?  If so, note that under the Federal Rules of Civil Procedure, the 
ability to subpoena a third party witness for deposition is limited based on geography.  Are any similar 
limitations contemplated here?  What about former ICANN employees/board members? 

• Gi en that depositions, if permitted, would take place after the filing of the Claimant's claim, what 
supplemental briefing is contemplated based on any testimony obtained at deposition? 

Interrogatories & Requests for Admission

• How may interrogatories/requests for admission will each party be permitted to ser e?  The 
presumption under the Federal Rules of Civil Procedure is 25, but 25 is A LOT in the context of an IRP 
aimed at reducing costs and ensuring an accessible process.
• How much time will each side have to respond?  The presumption under the Federal Rules of 
Ci il Procedure is 30 days, plus 3 for mail ser ice.
• Do responses ha e to be erified?
• What objections would be permitted?
• Given that interrogatories and requests for admission, if permitted, would take place after the 
filing of the Claimant's claim, what supplemental briefing is contemplated based on any disco ery 
responses?

30 Pursuant to the May 2016 ICANN Bylaws, Article IV, Section 4.3(n) (Rules of Procedure), these Supplementary 
Rules will govern the format of proceedings.  This is an issue for future consideration within the IOT.  May 2016 
ICANN Bylaws, Article IV, Section 4.3(n)(iv)(D). 

31 May 2016 ICANN Bylaws, Article IV, Section 4.3(b)(i).  Note that the term “requestor” has been replaced with 
“Claimant” for consistency with IRP terminology. 

32 May 2016 ICANN Bylaws, Article IV, Section 4.3(o)(i). 

33 May 2016 ICANN Bylaws, Article IV, Section 4.3(o)(i). 
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constituted an action or inaction that violated ICANN’S Articles or 
Bylaws. 

b. All DISPUTES shall be decided in compliance with ICANN’s 
Articles and Bylaws, as understood in the context of the norms of 
applicable law and prior relevant IRP decisions. 

c. For Claims arising out of the Board’s exercise of its fiduciary duties, 
the IRP PANEL shall not replace the Board’s reasonable judgment 
with its own so long as the Board’s action or inaction is within the 
realm of reasonable business judgment. 

d. With respect to claims that ICANN has not enforced its contractual 
rights with respect to the IANA Naming Function Contract, the 
standard of review shall be whether there was a material breach of 
ICANN’s obligations under the IANA Naming Function Contract, 
where the alleged breach has resulted in material harm to the 
Claimant. 

e. IRPs initiated through the mechanism contemplated at Article IV, 
Section 4.3(a)(iv) of ICANN’s Bylaws shall be subject to a separate 
standard of review as defined in the IANA Naming Function 
Contract.36

12. IRP PANEL Decisions37

IRP PANEL DECISIONS shall be made by a simple majority of the IRP PANEL38. If 

any IRP PANEL member fails to sign the IRP PANEL DECISION, the IRP PANEL 

member shall endeavor to provide a written statement of the reason for the absence of 

such signature.39

36 May 2016 ICANN Bylaws, Article IV, Section 4.3 (i). 

37 The May 2016 ICANN Bylaws, Article IV, Section 4.3 (k)(v), refer to an “IRP PANEL decision” (although they 
also state that an IRP PANEL will “declare” certain findings in Article IV, Section 4.3(o)(iii)). 

38 May 2016 ICANN Bylaws, Article IV, Section 4.3(k)(v).  

39 This is an issue for future consideration within the IOT.  This provision maintains the status quo until there is a 
recommendation to change that is agreed upon. 
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13. Form and Effect of an IRP PANEL DECISION

a. IRP PANEL DECISIONS shall be made in writing, promptly by the
IRP PANEL, based on the documentation, supporting materials and
arguments submitted by the parties.40

b. The IRP PANEL DECISION shall specifically designate the
prevailing party as to each Claim.41

c. Subject to Article IV, Section 4.3 of ICANN’s Bylaws, all IRP
PANEL DECISIONS shall be made public, and shall reflect a well-
reasoned application of how the DISPUTE was resolved in
compliance with ICANN’s Articles and Bylaws, as understood in
light of prior IRP PANEL DECISIONS decided under the same (or
an equivalent prior) version of the provision of the Articles and
Bylaws at issue, and norms of applicable law.

14. Appeal of IRP PANEL Decisions42

An IRP PANEL DECISION may be appealed to the full STANDING PANEL sitting en 

banc within 60 days of the issuance of such decision.43  The en banc STANDING 

PANEL will review such appealed IRP PANEL DECISION based on a clear error of 

judgment or the application of an incorrect legal standard.  The en banc STANDING 

PANEL may also resolve any disputes between panelists on an IRP PANEL or the 

PROCEDURES OFFICER with respect to consolidation of CLAIMS or intervention or 

joinder. 

15. Costs

The IRP PANEL shall fix costs in its IRP PANEL DECISION.44  Except as otherwise 

provided in Article IV, Section 4.3(e)(ii) of ICANN’s Bylaws, each party to an IRP 

40 May 2016 ICANN Bylaws, Article IV, Sections (s), (t).  The May 2016 ICANN Bylaws require the IRP PANEL 
to “issu[e] an early scheduling order and its written decision no later than six months after the filing of the Claim, 
except as otherwise permitted under the Rules of Procedure.”  While the current language maintains the status quo, 
consideration should be given to whether maintaining the status quo is sufficient given the clear directive in, and the 
need to comply with, the May 2016 ICANN Bylaws.  

41 May 2016 ICANN Bylaws, Article IV, Section 4.3 (t). 

42 There is no existing Supplemental Rule.  The proposed text is based upon the CCWG Final Proposal, Annex 7, ¶ 
16,  which provides for en banc appeal “based on a clear error of judgment or the application of an incorrect legal 
standard.”  

43 To discuss with ICDR.

44 This is an  issue for future consideration within the IOT.  This provision maintains the status quo until there is a 
recommendation to change that is agreed upon. 
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proceeding shall bear its own legal expenses, except that ICANN shall bear all costs 

associated with a Community IRP, as defined in Article IV, Section 4.3(d) of ICANN’s 

Bylaws, including the costs of all legal counsel and technical experts.   

Except with respect to a Community IRP, the IRP PANEL may shift and provide for the losing 
party to pay administrative costs and/or fees of the prevailing party in the event it identifies the 
losing party’s Claim or defense as frivolous or abusive.45

45 May 2016 Bylaws, Article IV, Section 4.3(r). 
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Effect on Existing IRPs

• ALT 1:  IRPs commenced prior to the adoption of these Updated
Supplementary Procedures shall be governed by the Supplementary
Procedures in effect at the time such IRPs were commenced.

• ALT 2:  IRPs commenced prior to the adoption of these Updated
Supplementary Procedures shall be governed by the Supplementary
Procedures in effect at the time such IRPs were commenced unless the IRP
Panel determines that a requesting party has demonstrated that application
of the former Supplementary Procedures would materially and unjustly
affect judgment on the case as presented by the requesting party and would
not materially disadvantage any other party’s substantive rights.

Any party to a then-pending IRP may oppose the request for application of the
Updated Supplementary Procedures.  Requests to apply the Updated
Supplementary Procedures will be resolved by the IRP PANEL in its discretion.

[Page 2]



Deadline to File

An Independent Review is commenced when Claimant files a written statement 

of a Dispute.  A Claimant shall file a written statement of a Dispute with the 

ICDR no more than 45 days after a Claimant 

• ALT 1:  becomes aware or reasonably should have been aware of the action

or inaction giving rise to the Dispute.

• ALT 2:  becomes aware, or reasonably should have been aware of the

material affect of the action or inaction giving rise to the Dispute.

• ALT 3:  becomes aware of the material affect of the action or inaction giving

rise to the Dispute; provided, however, that a statement of a Dispute may

not be filed more than twenty-four months from the date of such action or

inaction.

[Page 3]



Cross Examination at Hearings

• Alt 1: All hearings shall be limited to argument only.

• Alt 2:  All hearings shall be limited to argument only unless the IRP Panel
determines that a the party seeking cross examination of [a] witness[es] has
demonstrated that such cross examination is: (1) necessary for a fair
resolution of the claim; (2) necessary to further the PURPOSES OF THE
IRP; and (3) considerations of fairness and furtherance of the PURPOSES
OF THE IRP outweigh the time and financial expense of witness cross
examination.

• Alt 3: The IRP Panel shall determine, in its discretion, whether or not to
permit cross examination of witnesses at any hearing.

• Alt 4:  In-person hearings, Alt 3 above; telephonic/video hearings, another
standard TBD

[Page 4]
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and Numbers (ICANN) Independent Review Process1
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These updated procedures supplement the International Centre for Dispute Resolution’s 

international arbitration rules in accordance with the independent review process set forth in 

Article IV, Section 4.32 of ICANN’s Bylaws.  These procedures apply to all independent 

review process proceedings filed after [insert effective date of the Bylaws]. 

1 CONTEXTUAL NOTE: These Supplemental Procedures are intended to supplement the ICDR RULES.  
Therefore, when the ICDR RULES appropriately address an item, there is no need to re-state that Rule within the 
Supplemental Procedures.  The IOT, through its work, may identify additional places where variance from the ICDR 
RULES is recommended, and that would result in addition or modification to the Supplemental Procedures. 

2 Formatting has been updated to conform with the Bylaws approved by the ICANN Board of Directors on 27 May 
2016 (hereafter the May 2016 ICANN Bylaws).  
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1. Definitions

In these Updated Supplementary Procedures: 

A CLAIMANT is any legal or natural person, group, or entity including, but not limited 

to the Empowered Community, a Supporting Organization, or an Advisory Committee, 

that has been materially affected by a Dispute.3  To be materially affected by a Dispute, 

the Claimant must suffer an injury or harm that is directly and causally connected to the 

alleged violation. 

COVERED ACTIONS are any actions or failures to act by or within ICANN committed 

by the Board, individual Directors, Officers, or Staff members that give rise to a 

DISPUTE.4

DISPUTES are defined as:  

(A) Claims that COVERED ACTIONS violated ICANN’s Articles of

Incorporation or Bylaws, including, but not limited to, any action or inaction

that:

1) exceeded the scope of the Mission;

2) resulted from action taken in response to advice or input from any

Advisory Committee or Supporting Organization that are claimed to

be inconsistent with the Articles of Incorporation or Bylaws;

3) resulted from decisions of process-specific expert panels that are

claimed to be inconsistent with the Articles of Incorporation or

Bylaws;

4) resulted from a response to a DIDP (as defined in Section 22.7(d))

request that is claimed to be inconsistent with the Articles of

Incorporation or Bylaws; or

5) arose from claims involving rights of the EC as set forth in the Articles

of Incorporation or Bylaws;

3 May 2016 ICANN Bylaws Article IV, Section 4.3(b)(i). 

4 May 2016 ICANN Bylaws Article IV, Section 4.3 (b)(ii). 
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(B) Claims that ICANN, the Board, individual Directors, Officers or Staff

members have not enforced ICANN’s contractual rights with respect to the

IANA Naming Function Contract; and

(C) Claims regarding the Post-Transition IANA entity service complaints by

direct customers of the IANA naming functions that are not resolved through

mediation.5

EMERGENCY PANELIST refers to a single member of the STANDING PANEL 

designated to adjudicate requests for interim relief6 or, if a STANDING PANEL is not in 

place at the time the relevant IRP is initiated, it shall refer to the panelist appointed by the 

ICDR pursuant to ICDR RULES relating to appointment of panelists for interim relief. 

IANA refers to the Internet Assigned Numbers Authority. 

ICDR refers to the International Centre for Dispute Resolution, which has been 

designated and approved by ICANN’s Board of Directors as the Independent Review 

Panel Provider (IRPP) under Article IV, Section 4.3 of ICANN’s Bylaws.  

ICANN refers to the Internet Corporation for Assigned Names and Numbers. 

INDEPENDENT REVIEW PROCESS or IRP refers to the procedure that takes place 

upon the Claimant’s filing of a written statement of a DISPUTE with the ICDR.7

IRP PANEL refers to the panel of three neutral members appointed to decide the 

relevant DISPUTE.8

IRP PANEL DECISION refers to the final written decision of the IRP PANEL that 

reflects the reasoned analysis of how the DISPUTE was resolved in compliance with 

ICANN’s Articles and Bylaws.9

5 May 2016 ICANN Bylaws, Article IV, Section 4.3 (b)(iii). 

6 May 2016 ICANN Bylaws, Article IV, Section 4.3 (p). 

7 May 2016 ICANN Bylaws, Article IV, Section 4.3 (d). 

8 May 2016 ICANN Bylaws, Article IV, Section 4.3 (k)(i) 

9 Change recommended for consistency with May 2016 ICANN Bylaws, which refer to an “IRP PANEL decision” 
rather than a “declaration” (although the same Bylaws state that an IRP PANEL will “declare” certain findings).  See 
May 2016 ICANN Bylaws, Article IV, Section 4.3 (k)(v) & Section 4.3(o)(iii). 
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ICDR RULES refers to the ICDR’s rules in effect at the time the relevant request for 

independent review is submitted. 

PROCEDURES OFFICER refers to a single member of the STANDING PANEL 

designated to adjudicate requests for consolidation, intervention, and joinder, or, if a 

STANDING PANEL is not in place at the time the relevant IRP is initiated, it shall refer 

to the panelist appointed by the ICDR pursuant to its International Arbitration Rules 

relating to appointment of panelists for interim relief. 

PURPOSES OF THE IRP are to hear and resolve Disputes for the reasons specified in 

the ICANN Bylaws, Article IV, Section 4.3(a). 

STANDING PANEL refers to an omnibus standing panel of at least seven members 

from which three-member IRP PANELS are selected to hear and resolve DISPUTES 

consistent with the purposes of the IRP.10

2. Scope

The ICDR11 will apply these Updated Supplementary Procedures, in addition to the 

ICDR RULES, in all cases submitted to the ICDR in connection with Article IV, 

Section 4.3 of the ICANN Bylaws after the date these Updated Supplementary 

Procedures go into effect.  In the event there is any inconsistency between these Updated 

Supplementary Procedures and the ICDR RULES, these Updated Supplementary 

Procedures will govern.  These Updated Supplementary Procedures and any amendment 

of them shall apply in the form in effect at the time the request for an INDEPENDENT 

REVIEW is commenced.  

ALT 1:  IRPs commenced prior to the adoption of these Updated Supplementary 

Procedures shall be governed by the Supplementary Procedures in effect at the time such 

IRPs were commenced.

ALT 2:  IRPs commenced prior to the adoption of these Updated Supplementary 

Procedures shall be governed by the Supplementary Procedures in effect at the time such 

IRPs were commenced unless the IRP Panel determines that a requesting party has 

demonstrated that application of the former Supplementary Procedures would materially 

10 May 2016 ICANN Bylaws, Article IV, Section 4.3 (j)(i). 

11 May 2016 ICANN Bylaws, Article IV, Section 4.3 (m). 
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and unjustly affect judgment on the case as presented by the requesting party and would 

not materially disadvantage any other party’s substantive rights.  

Any party to a then-pending IRP may oppose the request for application of the Updated 

Supplementary Procedures.  Requests to apply the Updated Supplementary Procedures 

will be resolved by the IRP PANEL in its discretion.]12

In the event that any of these Updated Supplementary Procedures are subsequently 

amended, such amendments will not apply to any IRPs pending at the time such 

amendments come into force unless a party successfully demonstrates that application of 

the former Supplementary Procedures would be unjust and impracticable to the 

requesting party and application of the amendments would not materially disadvantage 

any other party’s substantive rights.  Any party to a then-pending IRP may oppose the 

request for application of the amended Supplementary Procedures.  Requests to apply 

updated amended supplementary procedures will be resolved by the IRP PANEL in the 

exercise of its discretion. 

3. Composition of Independent Review Panel

The IRP PANEL will comprise three panelists selected from the STANDING PANEL, 

unless a STANDING PANEL is not in place when the IRP is initiated.13  The 

CLAIMANT and ICANN shall each select one panelist from the STANDING PANEL, 

and the two panelists selected by the parties will select the third panelist from the 

STANDING PANEL.  A STANDING PANEL member's appointment will not take 

effect unless and until the STANDING PANEL member signs a Notice of STANDING 

PANEL Appointment affirming that the member is available to serve and is independent 

and impartial.  An IRP PANEL member's appointment will not take effect unless and 

until the IRP PANEL member signs a Notice of IRP PANEL Appointment affirming 

that the member is available to serve and is independent and impartial.  In the event that 

12 The issue requires further discussion.  Most importantly, we need to understand and address the impact that this 
change would have on IRPs that are ongoing as of October 1 2016.  Would a claimant be entitled to essentially re-
start the process to take advantage of a changed page limitation or the updated standard of review, even if a hearing 
has taken place and the only remaining step is for the Panel to issue a declaration?  Could this be limited in some 
way?   ICANN thinks that needs to be a bright line between IRPs filed under the old Bylaws/old procedures, and the 
IRPs filed under the new Bylaws/new procedures. If there is not, the impact raised above could be heavy.  What 
would it mean to those who didn’t have a standard to request a hearing, and had substantial motion practice.  What 
about those who are close to the end who want to make a demonstration now for a hearing?  ICANN also argues that 
this is not within the IOT’s scope of authority. (See Footnote 37) 

13 May 2016 ICANN Bylaws, Article IV, Section 4.3 (k)(i). 
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a STANDING PANEL is not in place when the relevant IRP is initiated or is in place but 

does not have capacity due to other IRP commitments, the CLAIMANT and ICANN 

shall each select a qualified panelist from outside the STANDING PANEL, and the two 

panelists selected by the parties shall select the third panelist.  In the event that the two 

party-selected panelists cannot agree on the third panelist, the RULES shall apply to 

selection of the third panelist.14  In the event that a panelist resigns, is incapable of 

performing the duties of a panelist, or is removed and the position becomes vacant, a 

substitute arbitrator shall be appointed pursuant to the provisions of this Section [3] of 

these Updated Supplementary Procedures. 

4. Time for Filing

An INDEPENDENT REVIEW is commenced when CLAIMANT files a written 

statement of a DISPUTE.  A CLAIMANT shall file a written statement of a DISPUTE 

with the ICDR no more than 45 days after a CLAIMANT15

ALT 1:  becomes aware or reasonably should have been aware of the action or inaction 

giving rise to the DISPUTE.  

ALT 2:  becomes aware, or reasonably should have been aware of the material affect of 

the action or inaction giving rise to the DISPUTE.   

ALT 3:  becomes aware of the material affect of the action or inaction giving rise to the 

DISPUTE; provided, however, that a statement of a DISPUTE may not be filed more 

than twenty-four months from the date of such action or inaction.   

In order for an IRP to be deemed to have been timely filed, all fees must be paid to the 

ICDR within three business days (as measured by the ICDR) of the filing of the request 

with the ICDR.16

5. Conduct of the Independent Review

It is in the best interests of ICANN and of the ICANN community for IRP matters to be 

resolved expeditiously and at a reasonably low cost while ensuring fundamental fairness 

and due process consistent with the PURPOSES OF THE IRP. The IRP PANEL shall 

14 May 2016 ICANN Bylaws, Article IV, Section 4.3 (k)(ii). 

15 This issue remains under discussion within the IOT 

16 Currently there are no rules on the timely payment of fees.  Inclusion of this language is designed to provide 
firmer guidance and to ensure that a Claimant is committed to the process.
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consider accessibility, fairness, and efficiency (both as to time and cost) in its conduct of 

the IRP. 

The IRP PANEL should conduct its proceedings by electronic means to the extent 

feasible. [Where necessary,]17 the IRP Panel may conduct live telephonic or video 

conferences. 

The IRP PANEL should conduct its proceedings with the presumption that in-person 

hearings shall not be permitted.  The presumption against in-person hearings may be 

rebutted only under extraordinary circumstances, where, upon motion by a Party, the 

IRP PANEL determines that the party seeking an in-person hearing has clearly 

demonstrated that: (1) an in-person hearing is necessary for a fair resolution of the 

claim; (2) an in-person hearing is necessary to further the PURPOSES OF THE IRP; 

and (3) considerations of fairness and furtherance of the PURPOSES OF THE IRP 

outweigh the time and financial expense of an in-person hearing.18  In no circumstances 

shall in-person hearings be permitted for the purpose of introducing new arguments or 

evidence that could have been previously presented, but were not previously presented, 

to the IRP PANEL.  

Alt 1: All hearings shall be limited to argument only. 

Alt 2:  All hearings shall be limited to argument only unless the IRP Panel determines 

that a the party seeking cross examination of [a] witness[es] has demonstrated that such 

cross examination is: (1) necessary for a fair resolution of the claim; (2) necessary to 

further the PURPOSES OF THE IRP; and (3) considerations of fairness and furtherance 

of the PURPOSES OF THE IRP outweigh the time and financial expense of witness 

cross examination.]19

Alt 3:  [The IRP Panel shall determine, in its discretion, whether or not to permit cross 

examination of witnesses at any hearing.] 

17 Some members of the IOT would prefer to remove the phrase, “where necessary.”

18 ICANN continues to have serious concerns about the impact of in-person hearings on cost and time to resolution, 
and prefers to specify that the requisite demonstration must be made by clear and convincing evidence.

19 There appear to be a number of views among the IOT.  Several members think that cross-examination of 
witnesses should be permitted as a matter of course, assuming in the case of F2F hearings, that the extraordinary 
circumstances standard has been met.  Others think that cross-examination should be permitted on a case-by-case 
basis and only where the requesting party demonstrates that the requested cross-examination would meet the 3 part 
test for “extraordinary circumstances.”  ICANN continues to have serious concerns about the cost and delay 
associated with cross examination of witnesses. 
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All evidence, including witness statements, must be submitted in writing [X] days in 

advance of any hearing. 

With due regard to Bylaw Section 4.3(s), the IRP PANEL retains responsibility for 

determining the timetable for the IRP proceeding.20 Any violation of the IRP PANEL’s 

timetable may result in the assessment of costs pursuant to Section 10 of these Updated 

Supplementary Procedures.21

6. Written Statements

The initial written submissions of the parties shall not exceed 25 pages each in argument, 

double-spaced and in 12-point font.22  All necessary and available evidence in support of 

the Claimant’s Claim(s) should be part of the initial written submission.23  Evidence will 

not be included when calculating the page limit.  The parties may submit expert evidence 

in writing, and there shall be one right of reply to that expert evidence.24  The IRP 

PANEL may request additional written submissions from the party seeking review, the 

Board, the Supporting Organizations, or from other parties.25

7. Consolidation, Intervention, and Joinder26

At the request of a party, a PROCEDURES OFFICER may be appointed from the 

STANDING PANEL to consider requests for consolidation, intervention, and joinder.  

Requests for consolidation, intervention, and joinder are committed to the reasonable 

discretion of the PROCEDURES OFFICER.  In the event that no STANDING PANEL 

is in place when a PROCEDURES OFFICER must be selected, a panelist may be 

20 May 2016 ICANN Bylaws, Section 4.3(o)(vi). 

21 This is an issue for future consideration within the IOT.  This provision maintains the status quo until there is an 
agreed recommendation to change. 

22 This is an issue for future consideration within the IOT.  This provision maintains the status quo until there is a 
recommendation to change that is agreed upon. 

23 Language modified to reflect broadened scope of IRPs.  See May 2016 ICANN Bylaws, Article IV, Section 4.3 
(i). 

24 This is an issue for future consideration within the IOT.  This provision maintains the status quo until there is a 
recommendation to change that is agreed upon. 

25 May 2016 ICANN Bylaws, Article IV, Section 4.3 (o)(ii). 

26 There is no existing Supplemental Rule.  The CCWG Final Proposal and May 2016 ICANN Bylaws recommend 
that these issue be considered by IOT.  See May 2016 ICANN Bylaws, Article IV, Section 4.3(n)(iv)(B); CCWG-
Accountability Supplemental Final Proposal on Work Stream 1 Recommendations, 23 February 2016, Annex 07 – 
Recommendation #7, at § 20. 
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appointed by the ICDR pursuant to its INTERNATIONAL ARBITRATION RULES 

relating to appointment of panelists for interim relief. 

Consolidation of DISPUTES may be appropriate when the PROCEDURES OFFICER 

concludes that there is a sufficient common nucleus of operative fact such that the joint 

resolution of the DISPUTES would foster a more just and efficient resolution of the 

DISPUTES than addressing each DISPUTE individually.  Any person or entity qualified 

to be a CLAIMANT may intervene in an IRP with the permission of the PROCEDURES 

OFFICER.  CLAIMANT’S written statement of a DISPUTE shall include all claims that 

give rise to a particular DISPUTE, but such claims may be asserted as independent or 

alternative claims.27

In the event that requests for consolidation, intervention, and joinder are granted, the 

restrictions on Written Statements set forth in Section 6 shall apply to all CLAIMANTS 

collectively (for a total of 25 pages exclusive of evidence) and not individually unless 

otherwise modified by the IRP PANEL in its discretion.   

8. Discovery Methods28

The IRP PANEL shall be guided by considerations of accessibility, fairness, and 

efficiency (both as to time and cost) in its consideration of discovery requests.  

On the motion of either Party and upon finding by the IRP PANEL that such discovery is 

necessary to further the PURPOSES OF THE IRP, the IRP PANEL may order a Party to 

produce to the other Party, and to the IRP PANEL if the moving Party requests, 

documents or electronically stored information in the other Party’s possession, custody, 

or control that the Panel determines are reasonably likely to be relevant and material29 to 

the resolution of the CLAIMS and/or defenses in the DISPUTE and are not subject to the 

attorney-client privilege, the work product doctrine or otherwise protected from 

disclosure by applicable law.  In the extraordinary circumstances Wwhere such 

discovery method(s) are allowed,30 all Parties shall be granted the equivalent discovery 

rights. 

27 See May 2016 ICANN Bylaws, Article IV, Section 4.3(n)(iv)(B).

28 There is no existing Supplemental Rule.  The [CCWG Final Proposal and] May 2016 ICANN Bylaws recommend 
that discovery methods be considered by IOT. See May 2016 ICANN Bylaws, Article IV, Section 4.3(n)(iv)(D). 

29 ICANN NOTE: Materiality requirement aligns with the ICDR Rules. 

30 ICANN prefers to retain “in the extraordinary circumstances.”
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A motion for document discovery shall contain a description of the specific documents, 

classes of documents or other information sought that relate to the subject matter of the 

Dispute along with an explanation of why such documents or other information are 

likely to be relevant and material to resolution of the Dispute.  

Depositions, interrogatories, and requests for admission will not be permitted. 

In the event that a Party submits what the IRP PANEL deems to be an expert opinion, 

such opinion must be provided in writing and the other Party must have a right of reply 

to such an opinion with an expert opinion of its own.31

9. Summary Dismissal

An IRP PANEL may summarily dismiss any request for INDEPENDENT REVIEW 

where the Claimant32 has not demonstrated that it has been materially affected by a 

DISPUTE.  To be materially affected by a DISPUTE, a Claimant must suffer an injury or 

harm that is directly and causally connected to the alleged violation.33

An IRP PANEL may also summarily dismiss a request for INDEPENDENT REVIEW 

that lacks substance or is frivolous or vexatious.34

10. Interim Measures of Protection

A Claimant may request interim relief from the IRP PANEL, or if an IRP PANEL is not 

yet in place, from the STANDING PANEL.  Interim relief may include prospective 

relief, interlocutory relief, or declaratory or injunctive relief, and specifically may include 

a stay of the challenged ICANN action or decision in order to maintain the status quo 

until such time as the opinion of the IRP PANEL is considered by ICANN as described in 

ICANN Bylaws, Article IV, Section 4.3(o)(iv).35

31 Pursuant to the May 2016 ICANN Bylaws, Article IV, Section 4.3(n) (Rules of Procedure), these Supplementary 
Rules will govern the format of proceedings.  This is an issue for future consideration within the IOT.  May 2016 
ICANN Bylaws, Article IV, Section 4.3(n)(iv)(D). 

32 May 2016 ICANN Bylaws, Article IV, Section 4.3(b)(i).  Note that the term “requestor” has been replaced with 
“Claimant” for consistency with IRP terminology. 

33 May 2016 ICANN Bylaws, Article IV, Section 4.3(o)(i). 

34 May 2016 ICANN Bylaws, Article IV, Section 4.3(o)(i). 

35 May 2016 ICANN Bylaws, Article IV, Section 4.3(p). 
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An EMERGENCY PANELIST shall be selected from the STANDING PANEL to 

adjudicate requests for interim relief.  In the event that no STANDING PANEL is in 

place when an EMERGENCY PANELIST must be selected, a panelist may be appointed 

by the ICDR pursuant to ICDR RULES relating to appointment of panelists for interim 

relief.  Interim relief may only be provided if the EMERGENCY PANELIST determines 

that the Claimant has established all of the following factors: 

(i) A harm for which there will be no adequate remedy in the absence of such 

relief;  

(ii) Either: (A) likelihood of success on the merits; or (B) sufficiently serious 

questions related to the merits; and  

(iii) A balance of hardships tipping decidedly toward the party seeking relief.36

Interim relief may be granted on an ex parte basis in circumstances that the 

EMERGENCY PANELIST deems exigent, but any Party whose arguments were not 

considered prior to the granting of such interim relief may submit any opposition to such 

interim relief, and the EMERGENCY PANELIST must consider such arguments, as soon 

as reasonably possible.  The EMERGENCY PANELIST may modify or terminate the 

interim relief if the EMERGENCY PANELIST deems it appropriate to do so in light of 

such further arguments.   

11. Standard of Review 

Each IRP PANEL shall conduct an objective, de novo examination of the DISPUTE.37

36 May 2016 ICANN Bylaws, Article IV, Section 4.3(p).  

37 NOTE RELEVANT TO DISCUSSION REGARDING APPLICATION OF UPDATED SUPPLEMENTARY 
RULES TO IRPS PENDING ON 1 October 2016:  The Standard of Review in these Updated Supplementary 
Procedures is materially different from the standard in the existing Supplementary Procedures, which read as 
follows: 

The IRP is subject to the following standard of review: (i) did the ICANN Board act without conflict of interest in 
taking its decision; (ii) did the ICANN Board exercise due diligence and care in having sufficient facts in front of 
them; (iii) did the ICANN Board members exercise independent judgment in taking the decision, believed to be in 
the best interests of the company?  

To the extent the IOT believes that a claimant should be permitted to avail itself of the Updated Supplemental 
Procedures, it must consider how this would impact ongoing proceedings.  ICANN further notes that modifications 
to the existing standard in place for already-filed IRPs are not specified in the New ICANN Bylaws.  Any 
reach into the ongoing IRPs would require modifications of the supplementary procedures and Bylaws under 
which those were filed.  That is not within the implementation purview of the IOT.
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a. With respect to COVERED ACTIONS, the IRP PANEL shall make
findings of fact to determine whether the COVERED ACTION
constituted an action or inaction that violated ICANN’S Articles or
Bylaws.

b. All DISPUTES shall be decided in compliance with ICANN’s
Articles and Bylaws, as understood in the context of the norms of
applicable law and prior relevant IRP decisions.

c. For Claims arising out of the Board’s exercise of its fiduciary duties,
the IRP PANEL shall not replace the Board’s reasonable judgment
with its own so long as the Board’s action or inaction is within the
realm of reasonable business judgment.

d. With respect to claims that ICANN has not enforced its contractual
rights with respect to the IANA Naming Function Contract, the
standard of review shall be whether there was a material breach of
ICANN’s obligations under the IANA Naming Function Contract,
where the alleged breach has resulted in material harm to the
Claimant.

e. IRPs initiated through the mechanism contemplated at Article IV,
Section 4.3(a)(iv) of ICANN’s Bylaws shall be subject to a separate
standard of review as defined in the IANA Naming Function
Contract.38

12. IRP PANEL Decisions39

IRP PANEL DECISIONS shall be made by a simple majority of the IRP PANEL40. If 

any IRP PANEL member fails to sign the IRP PANEL DECISION, the IRP PANEL 

member shall endeavor to provide a written statement of the reason for the absence of 

such signature.41

38 May 2016 ICANN Bylaws, Article IV, Section 4.3 (i). 

39 The May 2016 ICANN Bylaws, Article IV, Section 4.3 (k)(v), refer to an “IRP PANEL decision” (although they 
also state that an IRP PANEL will “declare” certain findings in Article IV, Section 4.3(o)(iii)). 

40 May 2016 ICANN Bylaws, Article IV, Section 4.3(k)(v).  

41 This is an issue for future consideration within the IOT.  This provision maintains the status quo until there is a 
recommendation to change that is agreed upon. 
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13. Form and Effect of an IRP PANEL DECISION  

a. IRP PANEL DECISIONS shall be made in writing, promptly by the 
IRP PANEL, based on the documentation, supporting materials and 
arguments submitted by the parties.42

b. The IRP PANEL DECISION shall specifically designate the 
prevailing party as to each Claim.43

c. Subject to Article IV, Section 4.3 of ICANN’s Bylaws, all IRP 
PANEL DECISIONS shall be made public, and shall reflect a well-
reasoned application of how the DISPUTE was resolved in 
compliance with ICANN’s Articles and Bylaws, as understood in 
light of prior IRP PANEL DECISIONS decided under the same (or 
an equivalent prior) version of the provision of the Articles and 
Bylaws at issue, and norms of applicable law. 

14. Appeal of IRP PANEL Decisions44

An IRP PANEL DECISION may be appealed to the full STANDING PANEL sitting en 

banc within 60 days of the issuance of such decision.45  The en banc STANDING 

PANEL will review such appealed IRP PANEL DECISION based on a clear error of 

judgment or the application of an incorrect legal standard.  The en banc STANDING 

PANEL may also resolve any disputes between panelists on an IRP PANEL or the 

PROCEDURES OFFICER with respect to consolidation of CLAIMS or intervention or 

joinder. 

15. Costs 

The IRP PANEL shall fix costs in its IRP PANEL DECISION.46  Except as otherwise 

provided in Article IV, Section 4.3(e)(ii) of ICANN’s Bylaws, each party to an IRP 

42 May 2016 ICANN Bylaws, Article IV, Sections (s), (t).  The May 2016 ICANN Bylaws require the IRP PANEL 
to “issu[e] an early scheduling order and its written decision no later than six months after the filing of the Claim, 
except as otherwise permitted under the Rules of Procedure.”  While the current language maintains the status quo, 
consideration should be given to whether maintaining the status quo is sufficient given the clear directive in, and the 
need to comply with, the May 2016 ICANN Bylaws.  

43 May 2016 ICANN Bylaws, Article IV, Section 4.3 (t). 

44 There is no existing Supplemental Rule.  The proposed text is based upon the CCWG Final Proposal, Annex 7, ¶ 
16,  which provides for en banc appeal “based on a clear error of judgment or the application of an incorrect legal 
standard.”  

45 To discuss with ICDR.

46 This is an  issue for future consideration within the IOT.  This provision maintains the status quo until there is a 
recommendation to change that is agreed upon. 
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proceeding shall bear its own legal expenses, except that ICANN shall bear all costs 

associated with a Community IRP, as defined in Article IV, Section 4.3(d) of ICANN’s 

Bylaws, including the costs of all legal counsel and technical experts.   

Except with respect to a Community IRP, the IRP PANEL may shift and provide for the losing 
party to pay administrative costs and/or fees of the prevailing party in the event it identifies the 
losing party’s Claim or defense as frivolous or abusive.47

47 May 2016 Bylaws, Article IV, Section 4.3(r). 
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Based on somewhat limited input to date, and limited attendance at our recent calls, I have revised the current 
draft Updated Supplementary Rules.  I have also created a very short (3 page) deck focused on the open issues.  
Finally, I have created and attached the form of report I would propose to submit to the CCWG-Accountability to 
reflect our conclusions (once we get there).  You will see that this is a skeleton report only  until we reach 
closure on the open and contested issues.  All of these documents are attached.  (I apologize in advance if I have 
misinterpreted or failed to implement your input properly.) 

At this point we do not have a call scheduled until September 7.  That is unfortunate, as we really need to move 
these forward to the CCWG and for comment as soon as possible in light of the 1 October transition date.  I would 
very much appreciate your views on the open issues between now and then. 

J. Beckwith Burr
Neustar, Inc. / Deputy General Counsel & Chief Privacy Officer
1775 Pennsylvania Avenue NW, Washington D.C. 20006
Office   Mobile:  neustar.biz<http://www.neustar.biz>
-------------- next part --------------
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URL: <http://mm.icann.org/pipermail/iot/attachments/20160829/b60fbc24/attachment-0001.html>
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Desc: Draft IRP Updated Supplemental Procedures v.23  29 Aug 2016.docx
URL:
<http://mm.icann.org/pipermail/iot/attachments/20160829/b60fbc24/DraftIRPUpdatedSupplementalProceduresv.2329Aug2016-
0001.docx>
-------------- next part --------------
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Name: Draft IRP Updated Supplementary Procedures Report.docx
Type: application/vnd.openxmlformats-officedocument.wordprocessingml.document
Size: 139693 bytes
Desc: Draft IRP Updated Supplementary Procedures Report.docx
URL: <http://mm.icann.org/pipermail/iot/attachments/20160829/b60fbc24/DraftIRPUpdatedSupplementaryProceduresReport-
0001.docx>
-------------- next part --------------
A non-text attachment was scrubbed...
Name: IRP IOT Open Issues 29 Aug 2016.pptx
Type: application/vnd.openxmlformats-officedocument.presentationml.presentation
Size: 46979 bytes
Desc: IRP IOT Open Issues 29 Aug 2016.pptx
URL: <http://mm.icann.org/pipermail/iot/attachments/20160829/b60fbc24/IRPIOTOpenIssues29Aug2016-0001.pptx>
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and Numbers (ICANN) Independent Review Process1 
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These updated procedures supplement the International Centre for Dispute Resolution’s 

international arbitration rules in accordance with the independent review process set forth in 

Article IV, Section 4.32 of ICANN’s Bylaws.  These procedures apply to all independent 

review process proceedings filed after [insert effective date of the Bylaws]. 

1 CONTEXTUAL NOTE: These Supplemental Procedures are intended to supplement the ICDR RULES.  

Therefore, when the ICDR RULES appropriately address an item, there is no need to re-state that Rule within the 

Supplemental Procedures.  The IOT, through its work, may identify additional places where variance from the ICDR 

RULES is recommended, and that would result in addition or modification to the Supplemental Procedures. 

2 Formatting has been updated to conform with the Bylaws approved by the ICANN Board of Directors on 27 May 

2016 (hereafter the May 2016 ICANN Bylaws).  
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1. Definitions 

In these Updated Supplementary Procedures: 

A CLAIMANT is any legal or natural person, group, or entity including, but not limited 

to the Empowered Community, a Supporting Organization, or an Advisory Committee, 

that has been materially affected by a Dispute.3  To be materially affected by a Dispute, 

the Claimant must suffer an injury or harm that is directly and causally connected to the 

alleged violation. 

COVERED ACTIONS are any actions or failures to act by or within ICANN committed 

by the Board, individual Directors, Officers, or Staff members that give rise to a 

DISPUTE.4 

DISPUTES are defined as:  

(A) Claims that COVERED ACTIONS violated ICANN’s Articles of 

Incorporation or Bylaws, including, but not limited to, any action or inaction 

that:  

1) exceeded the scope of the Mission;  

2) resulted from action taken in response to advice or input from any 

Advisory Committee or Supporting Organization that are claimed to 

be inconsistent with the Articles of Incorporation or Bylaws;  

3) resulted from decisions of process-specific expert panels that are 

claimed to be inconsistent with the Articles of Incorporation or 

Bylaws;  

4) resulted from a response to a DIDP (as defined in Section 22.7(d)) 

request that is claimed to be inconsistent with the Articles of 

Incorporation or Bylaws; or  

5) arose from claims involving rights of the EC as set forth in the Articles 

of Incorporation or Bylaws;  

                                                 
3 May 2016 ICANN Bylaws Article IV, Section 4.3(b)(i). 

4 May 2016 ICANN Bylaws Article IV, Section 4.3 (b)(ii).    
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(B) Claims that ICANN, the Board, individual Directors, Officers or Staff

members have not enforced ICANN’s contractual rights with respect to the 

IANA Naming Function Contract; and 

(C) Claims regarding the Post-Transition IANA entity service complaints by

direct customers of the IANA naming functions that are not resolved through 

mediation.5 

EMERGENCY PANELIST refers to a single member of the STANDING PANEL 

designated to adjudicate requests for interim relief6 or, if a STANDING PANEL is not in 

place at the time the relevant IRP is initiated, it shall refer to the panelist appointed by the 

ICDR pursuant to ICDR RULES relating to appointment of panelists for interim relief. 

IANA refers to the Internet Assigned Numbers Authority. 

ICDR refers to the International Centre for Dispute Resolution, which has been 

designated and approved by ICANN’s Board of Directors as the Independent Review 

Panel Provider (IRPP) under Article IV, Section 4.3 of ICANN’s Bylaws.  

ICANN refers to the Internet Corporation for Assigned Names and Numbers. 

INDEPENDENT REVIEW PROCESS or IRP refers to the procedure that takes place 

upon the Claimant’s filing of a written statement of a DISPUTE with the ICDR.7 

IRP PANEL refers to the panel of three neutral members appointed to decide the 

relevant DISPUTE.8  

IRP PANEL DECISION refers to the final written decision of the IRP PANEL that 

reflects the reasoned analysis of how the DISPUTE was resolved in compliance with 

ICANN’s Articles and Bylaws.9 

5 May 2016 ICANN Bylaws, Article IV, Section 4.3 (b)(iii). 

6 May 2016 ICANN Bylaws, Article IV, Section 4.3 (p). 

7 May 2016 ICANN Bylaws, Article IV, Section 4.3 (d). 

8 May 2016 ICANN Bylaws, Article IV, Section 4.3 (k)(i) 

9 Change recommended for consistency with May 2016 ICANN Bylaws, which refer to an “IRP PANEL decision” 

rather than a “declaration” (although the same Bylaws state that an IRP PANEL will “declare” certain findings).  See 

May 2016 ICANN Bylaws, Article IV, Section 4.3 (k)(v) & Section 4.3(o)(iii). 
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ICDR RULES refers to the ICDR’s rules in effect at the time the relevant request for 

independent review is submitted. 

PROCEDURES OFFICER refers to a single member of the STANDING PANEL 

designated to adjudicate requests for consolidation, intervention, and joinder, or, if a 

STANDING PANEL is not in place at the time the relevant IRP is initiated, it shall refer 

to the panelist appointed by the ICDR pursuant to its International Arbitration Rules 

relating to appointment of panelists for interim relief. 

PURPOSES OF THE IRP are to hear and resolve Disputes for the reasons specified in 

the ICANN Bylaws, Article IV, Section 4.3(a). 

STANDING PANEL refers to an omnibus standing panel of at least seven members 

from which three-member IRP PANELS are selected to hear and resolve DISPUTES 

consistent with the purposes of the IRP.10  

2. Scope 

The ICDR11 will apply these Updated Supplementary Procedures, in addition to the 

ICDR RULES, in all cases submitted to the ICDR in connection with Article IV, 

Section 4.3 of the ICANN Bylaws after the date these Updated Supplementary 

Procedures go into effect.  In the event there is any inconsistency between these Updated 

Supplementary Procedures and the ICDR RULES, these Updated Supplementary 

Procedures will govern.  These Updated Supplementary Procedures and any amendment 

of them shall apply in the form in effect at the time the request for an INDEPENDENT 

REVIEW is commenced.  

IRPs commenced prior to the adoption of these Updated Supplementary Procedures shall 

be governed by the Supplementary Procedures in effect at the time such IRPs were 

commenced. 

 

 

In the event that any of these Updated Supplementary Procedures are subsequently 

amended, such amendments will not apply to any IRPs pending at the time such 

                                                 
10 May 2016 ICANN Bylaws, Article IV, Section 4.3 (j)(i). 

11 May 2016 ICANN Bylaws, Article IV, Section 4.3 (m). 
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amendments come into force unless a party successfully demonstrates that application of 

the former Supplementary Procedures would be unjust and impracticable to the 

requesting party and application of the amendments would not materially disadvantage 

any other party’s substantive rights.  Any party to a then-pending IRP may oppose the 

request for application of the amended Supplementary Procedures.  Requests to apply 

updated amended supplementary procedures will be resolved by the IRP PANEL in the 

exercise of its discretion. 

3. Composition of Independent Review Panel

The IRP PANEL will comprise three panelists selected from the STANDING PANEL, 

unless a STANDING PANEL is not in place when the IRP is initiated.12  The 

CLAIMANT and ICANN shall each select one panelist from the STANDING PANEL, 

and the two panelists selected by the parties will select the third panelist from the 

STANDING PANEL.  A STANDING PANEL member's appointment will not take 

effect unless and until the STANDING PANEL member signs a Notice of STANDING 

PANEL Appointment affirming that the member is available to serve and is independent 

and impartial.  An IRP PANEL member's appointment will not take effect unless and 

until the IRP PANEL member signs a Notice of IRP PANEL Appointment affirming 

that the member is available to serve and is independent and impartial.  In the event that 

a STANDING PANEL is not in place when the relevant IRP is initiated or is in place but 

does not have capacity due to other IRP commitments, the CLAIMANT and ICANN 

shall each select a qualified panelist from outside the STANDING PANEL, and the two 

panelists selected by the parties shall select the third panelist.  In the event that the two 

party-selected panelists cannot agree on the third panelist, the RULES shall apply to 

selection of the third panelist.13  In the event that a panelist resigns, is incapable of 

performing the duties of a panelist, or is removed and the position becomes vacant, a 

substitute arbitrator shall be appointed pursuant to the provisions of this Section [3] of 

these Updated Supplementary Procedures. 

12 May 2016 ICANN Bylaws, Article IV, Section 4.3 (k)(i).  

13 May 2016 ICANN Bylaws, Article IV, Section 4.3 (k)(ii). 
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4. Time for Filing 

An INDEPENDENT REVIEW is commenced when CLAIMANT files a written 

statement of a DISPUTE.  A CLAIMANT shall file a written statement of a DISPUTE 

with the ICDR no more than 45 days after a CLAIMANT14  

becomes aware of the material affect of the action or inaction giving rise to the 

DISPUTE; provided, however, that a statement of a DISPUTE may not be filed more 

than twelve (12) months from the date of such action or inaction.   

In order for an IRP to be deemed to have been timely filed, all fees must be paid to the 

ICDR within three business days (as measured by the ICDR) of the filing of the request 

with the ICDR.15  

5. Conduct of the Independent Review 

It is in the best interests of ICANN and of the ICANN community for IRP matters to be 

resolved expeditiously and at a reasonably low cost while ensuring fundamental fairness 

and due process consistent with the PURPOSES OF THE IRP. The IRP PANEL shall 

consider accessibility, fairness, and efficiency (both as to time and cost) in its conduct of 

the IRP. 

The IRP PANEL should conduct its proceedings by electronic means to the extent 

feasible. Where necessary,16 the IRP Panel may conduct live telephonic or video 

conferences. 

The IRP PANEL should conduct its proceedings with the presumption that in-person 

hearings shall not be permitted.  The presumption against in-person hearings may be 

rebutted only under extraordinary circumstances, where, upon motion by a Party, the 

IRP PANEL determines that the party seeking an in-person hearing has demonstrated 

that: (1) an in-person hearing is necessary for a fair resolution of the claim; (2) an in-

person hearing is necessary to further the PURPOSES OF THE IRP; and (3) 

considerations of fairness and furtherance of the PURPOSES OF THE IRP outweigh the 

                                                 
14 This issue remains under discussion within the IOT 

15 Currently there are no rules on the timely payment of fees.  Inclusion of this language is designed to provide 

firmer guidance and to ensure that a Claimant is committed to the process. 

16 Some members of the IOT would prefer to remove the phrase, “where necessary.” 
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time and financial expense of an in-person hearing.17  In no circumstances shall in-

person hearings be permitted for the purpose of introducing new arguments or evidence 

that could have been previously presented, but were not previously presented, to the IRP 

PANEL. 

All hearings shall be limited to argument only unless the IRP Panel determines that a the 

party seeking to present witness testimony has demonstrated that such testimony is: (1) 

necessary for a fair resolution of the claim; (2) necessary to further the PURPOSES OF 

THE IRP; and (3) considerations of fairness and furtherance of the PURPOSES OF THE 

IRP outweigh the time and financial expense of witness testimony and cross 

examination.  

All evidence, including witness statements, must be submitted in writing [X] days in 

advance of any hearing. 

With due regard to Bylaw Section 4.3(s), the IRP PANEL retains responsibility for 

determining the timetable for the IRP proceeding.18 Any violation of the IRP PANEL’s 

timetable may result in the assessment of costs pursuant to Section 10 of these Updated 

Supplementary Procedures.19 

6. Written Statements

The initial written submissions of the parties shall not exceed 25 pages each in argument, 

double-spaced and in 12-point font.20  All necessary and available evidence in support of 

the Claimant’s Claim(s) should be part of the initial written submission.21  Evidence will 

not be included when calculating the page limit.  The parties may submit expert evidence 

in writing, and there shall be one right of reply to that expert evidence.22  The IRP 

17 ICANN continues to have serious concerns about the impact of in-person hearings on cost and time to resolution, 

and prefers to specify that the requisite demonstration must be made by clear and convincing evidence.  

18 May 2016 ICANN Bylaws, Section 4.3(o)(vi). 

19 This is an issue for future consideration within the IOT.  This provision maintains the status quo until there is an 

agreed recommendation to change. 

20 This is an issue for future consideration within the IOT.  This provision maintains the status quo until there is a 

recommendation to change that is agreed upon. 

21 Language modified to reflect broadened scope of IRPs.  See May 2016 ICANN Bylaws, Article IV, Section 4.3 

(i). 

22 This is an issue for future consideration within the IOT.  This provision maintains the status quo until there is a 

recommendation to change that is agreed upon. 
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PANEL may request additional written submissions from the party seeking review, the 

Board, the Supporting Organizations, or from other parties.23  

7. Consolidation, Intervention, and Joinder24 

At the request of a party, a PROCEDURES OFFICER may be appointed from the 

STANDING PANEL to consider requests for consolidation, intervention, and joinder.  

Requests for consolidation, intervention, and joinder are committed to the reasonable 

discretion of the PROCEDURES OFFICER.  In the event that no STANDING PANEL 

is in place when a PROCEDURES OFFICER must be selected, a panelist may be 

appointed by the ICDR pursuant to its INTERNATIONAL ARBITRATION RULES 

relating to appointment of panelists for interim relief. 

Consolidation of DISPUTES may be appropriate when the PROCEDURES OFFICER 

concludes that there is a sufficient common nucleus of operative fact such that the joint 

resolution of the DISPUTES would foster a more just and efficient resolution of the 

DISPUTES than addressing each DISPUTE individually.  Any person or entity qualified 

to be a CLAIMANT may intervene in an IRP with the permission of the PROCEDURES 

OFFICER.  CLAIMANT’S written statement of a DISPUTE shall include all claims that 

give rise to a particular DISPUTE, but such claims may be asserted as independent or 

alternative claims.25  

In the event that requests for consolidation, intervention, and joinder are granted, the 

restrictions on Written Statements set forth in Section 6 shall apply to all CLAIMANTS 

collectively (for a total of 25 pages exclusive of evidence) and not individually unless 

otherwise modified by the IRP PANEL in its discretion.   

8. Discovery Methods26 

The IRP PANEL shall be guided by considerations of accessibility, fairness, and 

efficiency (both as to time and cost) in its consideration of discovery requests.  

                                                 
23 May 2016 ICANN Bylaws, Article IV, Section 4.3 (o)(ii).  

24 There is no existing Supplemental Rule.  The CCWG Final Proposal and May 2016 ICANN Bylaws recommend 

that these issue be considered by IOT.  See May 2016 ICANN Bylaws, Article IV, Section 4.3(n)(iv)(B); CCWG-

Accountability Supplemental Final Proposal on Work Stream 1 Recommendations, 23 February 2016, Annex 07 – 

Recommendation #7, at § 20. 

25 See May 2016 ICANN Bylaws, Article IV, Section 4.3(n)(iv)(B). 

26 There is no existing Supplemental Rule.  The [CCWG Final Proposal and] May 2016 ICANN Bylaws recommend 

that discovery methods be considered by IOT. See May 2016 ICANN Bylaws, Article IV, Section 4.3(n)(iv)(D). 
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On the motion of either Party and upon finding by the IRP PANEL that such discovery is 

necessary to further the PURPOSES OF THE IRP, the IRP PANEL may order a Party to 

produce to the other Party, and to the IRP PANEL if the moving Party requests, 

documents or electronically stored information in the other Party’s possession, custody, 

or control that the Panel determines are reasonably likely to be relevant and material27 to 

the resolution of the CLAIMS and/or defenses in the DISPUTE and are not subject to the 

attorney-client privilege, the work product doctrine or otherwise protected from 

disclosure by applicable law. Where such discovery method(s) are allowed,28 all Parties 

shall be granted the equivalent discovery rights. 

A motion for document discovery shall contain a description of the specific documents, 

classes of documents or other information sought that relate to the subject matter of the 

Dispute along with an explanation of why such documents or other information are 

likely to be relevant and material to resolution of the Dispute.  

Depositions, interrogatories, and requests for admission will not be permitted. 

In the event that a Party submits what the IRP PANEL deems to be an expert opinion, 

such opinion must be provided in writing and the other Party must have a right of reply 

to such an opinion with an expert opinion of its own.29 

9. Summary Dismissal

An IRP PANEL may summarily dismiss any request for INDEPENDENT REVIEW 

where the Claimant30 has not demonstrated that it has been materially affected by a 

DISPUTE.  To be materially affected by a DISPUTE, a Claimant must suffer an injury or 

harm that is directly and causally connected to the alleged violation.31 

27 ICANN NOTE: Materiality requirement aligns with the ICDR Rules. 

28 ICANN prefers to retain “in the extraordinary circumstances.” 

29 Pursuant to the May 2016 ICANN Bylaws, Article IV, Section 4.3(n) (Rules of Procedure), these Supplementary 

Rules will govern the format of proceedings.  This is an issue for future consideration within the IOT.  May 2016 

ICANN Bylaws, Article IV, Section 4.3(n)(iv)(D). 

30 May 2016 ICANN Bylaws, Article IV, Section 4.3(b)(i).  Note that the term “requestor” has been replaced with 

“Claimant” for consistency with IRP terminology. 

31 May 2016 ICANN Bylaws, Article IV, Section 4.3(o)(i). 
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An IRP PANEL may also summarily dismiss a request for INDEPENDENT REVIEW 

that lacks substance or is frivolous or vexatious.32 

10. Interim Measures of Protection 

A Claimant may request interim relief from the IRP PANEL, or if an IRP PANEL is not 

yet in place, from the STANDING PANEL.  Interim relief may include prospective 

relief, interlocutory relief, or declaratory or injunctive relief, and specifically may include 

a stay of the challenged ICANN action or decision in order to maintain the status quo 

until such time as the opinion of the IRP PANEL is considered by ICANN as described in 

ICANN Bylaws, Article IV, Section 4.3(o)(iv).33  

An EMERGENCY PANELIST shall be selected from the STANDING PANEL to 

adjudicate requests for interim relief.  In the event that no STANDING PANEL is in 

place when an EMERGENCY PANELIST must be selected, a panelist may be appointed 

by the ICDR pursuant to ICDR RULES relating to appointment of panelists for interim 

relief.  Interim relief may only be provided if the EMERGENCY PANELIST determines 

that the Claimant has established all of the following factors: 

(i) A harm for which there will be no adequate remedy in the absence of such 

relief;  

(ii) Either: (A) likelihood of success on the merits; or (B) sufficiently serious 

questions related to the merits; and  

(iii) A balance of hardships tipping decidedly toward the party seeking relief.34 

Interim relief may be granted on an ex parte basis in circumstances that the 

EMERGENCY PANELIST deems exigent, but any Party whose arguments were not 

considered prior to the granting of such interim relief may submit any opposition to such 

interim relief, and the EMERGENCY PANELIST must consider such arguments, as soon 

as reasonably possible.  The EMERGENCY PANELIST may modify or terminate the 

interim relief if the EMERGENCY PANELIST deems it appropriate to do so in light of 

such further arguments.   

                                                 
32 May 2016 ICANN Bylaws, Article IV, Section 4.3(o)(i). 

33 May 2016 ICANN Bylaws, Article IV, Section 4.3(p). 

34 May 2016 ICANN Bylaws, Article IV, Section 4.3(p).  
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11. Standard of Review35

Each IRP PANEL shall conduct an objective, de novo examination of the DISPUTE. 

a. With respect to COVERED ACTIONS, the IRP PANEL shall make

findings of fact to determine whether the COVERED ACTION

constituted an action or inaction that violated ICANN’S Articles or

Bylaws.

b. All DISPUTES shall be decided in compliance with ICANN’s

Articles and Bylaws, as understood in the context of the norms of

applicable law and prior relevant IRP decisions.

c. For Claims arising out of the Board’s exercise of its fiduciary duties,

the IRP PANEL shall not replace the Board’s reasonable judgment

with its own so long as the Board’s action or inaction is within the

realm of reasonable business judgment.

d. With respect to claims that ICANN has not enforced its contractual

rights with respect to the IANA Naming Function Contract, the

standard of review shall be whether there was a material breach of

ICANN’s obligations under the IANA Naming Function Contract,

where the alleged breach has resulted in material harm to the

Claimant.

e. IRPs initiated through the mechanism contemplated at Article IV,

Section 4.3(a)(iv) of ICANN’s Bylaws shall be subject to a separate

standard of review as defined in the IANA Naming Function

Contract.36

12. IRP PANEL Decisions37

IRP PANEL DECISIONS shall be made by a simple majority of the IRP PANEL38. If 

any IRP PANEL member fails to sign the IRP PANEL DECISION, the IRP PANEL 

35 The standard of review is dictated by ICANN’s Bylaws and cannot be modified or updated without a 

corresponding Bylaws amendment. 

36 May 2016 ICANN Bylaws, Article IV, Section 4.3 (i). 

37 The May 2016 ICANN Bylaws, Article IV, Section 4.3 (k)(v), refer to an “IRP PANEL decision” (although they 

also state that an IRP PANEL will “declare” certain findings in Article IV, Section 4.3(o)(iii)). 

38 May 2016 ICANN Bylaws, Article IV, Section 4.3(k)(v). 
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member shall endeavor to provide a written statement of the reason for the absence of 

such signature.39 

13. Form and Effect of an IRP PANEL DECISION  

a. IRP PANEL DECISIONS shall be made in writing, promptly by the 

IRP PANEL, based on the documentation, supporting materials and 

arguments submitted by the parties.40 

b. The IRP PANEL DECISION shall specifically designate the 

prevailing party as to each Claim.41 

c. Subject to Article IV, Section 4.3 of ICANN’s Bylaws, all IRP 

PANEL DECISIONS shall be made public, and shall reflect a well-

reasoned application of how the DISPUTE was resolved in 

compliance with ICANN’s Articles and Bylaws, as understood in 

light of prior IRP PANEL DECISIONS decided under the same (or 

an equivalent prior) version of the provision of the Articles and 

Bylaws at issue, and norms of applicable law. 

14. Appeal of IRP PANEL Decisions42 

An IRP PANEL DECISION may be appealed to the full STANDING PANEL sitting en 

banc within 60 days of the issuance of such decision. The en banc STANDING PANEL 

will review such appealed IRP PANEL DECISION based on a clear error of judgment 

or the application of an incorrect legal standard.  The en banc STANDING PANEL may 

also resolve any disputes between panelists on an IRP PANEL or the PROCEDURES 

OFFICER with respect to consolidation of CLAIMS or intervention or joinder. 

                                                 
39 This is an issue for future consideration within the IOT.  This provision maintains the status quo until there is a 

recommendation to change that is agreed upon. 

40 May 2016 ICANN Bylaws, Article IV, Sections (s), (t).  The May 2016 ICANN Bylaws require the IRP PANEL 

to “issu[e] an early scheduling order and its written decision no later than six months after the filing of the Claim, 

except as otherwise permitted under the Rules of Procedure.”  While the current language maintains the status quo, 

consideration should be given to whether maintaining the status quo is sufficient given the clear directive in, and the 

need to comply with, the May 2016 ICANN Bylaws.  

41 May 2016 ICANN Bylaws, Article IV, Section 4.3 (t). 

42 There is no existing Supplemental Rule.  The proposed text is based upon the CCWG Final Proposal, Annex 7, ¶ 

16,  which provides for en banc appeal “based on a clear error of judgment or the application of an incorrect legal 

standard.”  
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15. Costs

The IRP PANEL shall fix costs in its IRP PANEL DECISION.43  Except as otherwise 

provided in Article IV, Section 4.3(e)(ii) of ICANN’s Bylaws, each party to an IRP 

proceeding shall bear its own legal expenses, except that ICANN shall bear all costs 

associated with a Community IRP, as defined in Article IV, Section 4.3(d) of ICANN’s 

Bylaws, including the costs of all legal counsel and technical experts.   

Except with respect to a Community IRP, the IRP PANEL may shift and provide for the losing 

party to pay administrative costs and/or fees of the prevailing party in the event it identifies the 

losing party’s Claim or defense as frivolous or abusive.44 

43 This is an  issue for future consideration within the IOT.  This provision maintains the status quo until there is a 

recommendation to change that is agreed upon. 

44 May 2016 Bylaws, Article IV, Section 4.3(r). 
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<<< Chronological Index >>>    <<< Thread Index >>> 

AFNIC comment on the updated Supplementary Procedures for IRP 

 To: comments-irp-supp-procedures-28nov16@xxxxxxxxx
 Subject: AFNIC comment on the updated Supplementary Procedures for IRP
 From: Marianne Georgelin <marianne.georgelin@xxxxxxxx>
 Date: Mon, 23 Jan 2017 15:07:10 +0100 (CET)

Afnic is a registry operator for top-level domains corresponding to the  
national territory of France (.fr, .re, .pm, .yt, .wf, .tf). and is also the 
backend registry operator for 15 new generic Top Level Domains. Afnic is a  
member of CCNSO, Centr, and APTLD.  

We welcome this opportunity to share our views on the Supplementary 
Procedures  
for IRP through this public comment and to acknowledge the efforts being 
undertaken by the IRP IOT in updating those rules.  

We support the comments made by Spain and Swistzerland (through their GAC  
Representatives) on the necessity to enhance diversity and to warrant a  
level-playing field in the process (with reference to Section 4.3 (l) and  
Section 4.3 (j) (iv) of the Bylaws). We agree with their proposal to add to 
the  
Supplementary Procedures the appropriate measures to ensure translation and 
interpretation at no charge during the hearings when requested by the 
claimant.  

The procedures should also ensure that parties with less structured legal  
ressources have enough time to introduce their claims within the time limit 
set  
forth for the procedure. We believe that the proposed 45 days time limit is 
too  
short to achieve this goal and we therefore agree with the comments 
supporting  
its extension to a 6 month period.  

Thank you. 
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   EN 
 AL-ALAC-ST-0117-01-00-EN 
 ORIGINAL: English 
 DATE: 10 January 2017 
 STATUS: Final  

AT-LARGE ADVISORY COMMITTEE 
ALAC Statement on the Updated Supplementary Procedures for Independent 

Review Process (IRP) 

Introduction 
Leon Sanchez, ALAC Member of the Latin American and Caribbean Islands Regional At-Large Organization 
(LACRALO) and ALAC Vice Chair, developed an initial draft of the ALAC Statement on behalf of the ALAC.  

On 20 December 2016, the first draft of the Statement was posted on the At-Large Updated Supplementary 
Procedures for Independent Review Process (IRP) Workspace.  

On that same date, Alan Greenberg, Chair of the ALAC, asked ICANN Policy Staff in support of the At-Large 
Community to send a Call for Comments on the Statement to the At-Large Community via the ALAC Announce 
Mailing List.   

On 05 January 2017, a version incorporating the comments received was posted on the aforementioned 
workspace and the Chair requested that Staff open an ALAC ratification vote.  

On 10 January 2017, Staff confirmed that the online vote resulted in the ALAC endorsing the Statement with 12 
votes in favor, 0 vote against, and 0 abstention. You may view the result independently under: 
https://www.bigpulse.com/pollresults?code=6481UiQPPIN59kGiqvkBFxAG.  
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ALAC Statement on the Updated Supplementary Procedures for Independent 
Review Process (IRP) 

The ALAC welcomes the opportunity to comment on the “Draft IRP Updated Supplementary Procedures” and 
hereby submits the following as a formal statement to the Board of Directors: 

1. The ALAC recognizes the continued effort to maintain an up-to-date set of rules and procedures
applicable to the ICANN’s day to day operations in a bottom-up, multi-stakeholder, consensus driven
process.

2. The ALAC appreciates that details have been carefully addressed to avoid any clashing situations
between the IRP Supplementary Procedures being updated and those proposed as new IRP
Supplementary Procedures.

3. The ALAC specifically recognizes the effort put in drafting an updated set of IRP Supplementary
Procedures that address the delicate balance between due process and expedited resolution times that
will help provide, both, certainty and celerity to applicants in IRP processes.

4. The ALAC recommends that as we gain experience with these new procedures, there is ongoing
monitoring to ensure continued improvement.

The ALAC is confident that this updated IRP Supplementary Procedures, when enacted, will indirectly benefit 
end users and continue to provide certainty to the DNS. 
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CENTRE FOR COMMUNICATION 

GOVERNANCE AT NATIONAL LAW 

UNIVERSITY, DELHI

Comments on the draft Updated Supplementary Procedures for ICANN’s 

Independent Review Process

The Centre for Communication Governance at National Law University, Delhi (CCG) 

thanks ICANN for the opportunity to submit this comment.  

In examining the Updated Supplementary Procedures (USP) in the context of CCWG-

Accountability Final Report and the ICANN Bylaws, our comment identifies areas where 

the IRP falls short of the Bylaws and the CCWG-Accountability Recommendations. We 

also make recommendations on improving the USP to comply with the mandate of 

CCWG-Accountability.  

We first provide a brief background to the IRP and then discuss the three areas where 

the USP needs to be amended. This relates to the provisions on 1) time limit for filing 

claims, 2) independence and impartiality of independent review panelists and 3) the 

accessibility of the IRP to claimants from developing countries. 

Background 

The Independent Review Process (IRP) is very important since it holds ICANN to its 

mission, preventing overreach.1 It also attempts to ensure compliance with the Bylaws 

1 Section 1.1 (c) of the ICANN Bylaws clearly limit ICANN’s mission by stating that it shall not regulate 
the content of “services that use the Internet’s unique identifiers”. Available at 
<https://www.icann.org/resources/pages/governance/bylaws-en> (last accessed 25/01/17). Also see 
CCWG-Accountability Final Report for WS1, available at 
<https://www.icann.org/en/system/files/files/ccwg-accountability-supp-proposal-work-stream-1-recs-
23feb16-en.pdf> at p 33, para 174  (last accessed 17/01/17). 
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and Articles of Incorporation.2 With this in mind, the Cross Community Working Group 

on Accountability (CCWG-Accountability) focused on strengthening the IRP in Work 

Stream 1 (WS1).3  These were incorporated into the ICANN bylaws as a fundamental 

bylaw.4 The Supplementary Procedures have been updated to comply with the amended 

bylaws.  The USP however, falls short of many of the recommendations in the CCWG-

Accountability Report and the Bylaws as discussed below. 

1. Time-limit to file claims

The current supplementary procedure does not stipulate a time limit for filing an IRP. 

However, Section 4.3 (n) (iv) (A) of the Bylaws5 tasks the IRP Implementation Oversight 

Team (IOT) with developing rules of procedure that include the time within which a 

claim needs to be filed. Accordingly, the Section 4 of the USP proposes that a claim 

should be filed with the ICDR (International Centre for Dispute Resolution) “no more 

than 45 days after a CLAIMANT becomes aware of the material [e]ffect of the action or 

inaction giving rise to the DISPUTE; provided, however, that a statement of a 

DISPUTE may not be filed more than twelve (12) months from the date of such action 

or inaction.”6 

We understand the need to prescribe time limits for the speedy completion of arbitration 

proceedings. However, barring all claims after one year of the action or inaction is 

extremely problematic. ICANN policy processes take place over a long time. It is highly 

likely that a policy would be implemented more than a year after the Board has approved 

it. It must be remembered that the IRP is a check on abuse of ICANN’s power, and its 

protection must be safeguarded.7  

2  Id, CCWG-Accountability. 
3 For a full list of CCWG-Accountability recommendations on the IRP, see id, pp. 33-36.
4 Section 4.3, ICANN Bylaws, available at <https://www.icann.org/en/system/files/files/adopted-
bylaws-27may16-en.pdf> (last accessed 24/01/17).   
5 Section 4.3 is a fundamental bylaw. 
6 Section 4, Updated Supplementary Procedures for ICANN’s Independent Review Procedure, available at 
<https://www.icann.org/en/system/files/files/draft-irp-supp-procedures-31oct16-en.pdf>(last accessed 
17/01/17).    
7 Milton Mueller, Putting Your Rights On The Clock: The IRP Supplementary Rules (7th January 2017), available at 
<http://www.internetgovernance.org/2017/01/07/putting-your-rights-on-the-clock-the-irp-
supplementary-rules/> (last accessed 17/01/17).   
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CCWG-Accountability’s external counsel noted that [emphasis added] “Applying a strict 

12-month limit to any IRP claim that commences at the time of the ICANN action or

inaction and without regard to when the invalidity and material impact became 

known to the claimant, is inconsistent with the Bylaws (and is inconsistent with the 

terms of Annex 7 of the CCWG Report).”8 The counsel also noted that alignment with 

Section 4.3 (n) (iv) (A) of the Bylaws 9  would require the provision of a clause for 

‘reasonably should have known’,10 as well as omission of the strict 12-month limitation 

period.  

It should also be noted that arbitral institutions do not usually impose time limits on the 

submission of a claim. A survey of leading arbitral institutions such as the International 

Chamber of Commerce, 11  the London Court of International Arbitration 12  and the 

Stockholm Chamber of Commerce13 suggests that this is not a common practice. They 

do however, impose time limits during the arbitral proceedings. This includes time limits 

on the appointment of arbitrators14 and making the final award.15 The ICDR Rules which 

govern the IRP also does not impose a time limit on filing claims.16 In keeping with 

international practice, we recommend that the USP not contain a time limit on filing 

claims. 

Further, as Professor Mueller notes, since a claimant is time-barred from challenging the 

policy, a successful challenge to an implementing action does nothing to prevent similar 

8 Legal Memorandum from Sidley Austin LLP (4th January 2017), available at 
<https://mm.icann.org/pipermail/iot/attachments/20170106/9dcc4fb4/Sidley-
ResponsetoCertifiedQuestionofCCWGIRPIoT-January42017-0001.pdf> at p 4 (last accessed 17/01/17). 
9 ICANN Bylaws, supra, n. 1.   
10 Section 4.3 (n)(iv)(A) of the bylaws states that the Rule of procedure should include “The time within 
which a Claim must be filed after a Claimant becomes aware or reasonably should have become aware of 
the action or inaction giving rise to the Dispute”. Supra, n. 8, at p 4. 
11 ICC Rules of Arbitration (2012), available at <http://www.iccwbo.org/products-and-
services/arbitration-and-adr/arbitration/icc-rules-of-arbitration/> (last accessed 24/01/17). 
12 LCIA Arbitration Rules (2014), available at <http://www.lcia.org/Dispute Resolution Services/lcia-
arbitration-rules-2014.aspx#Article 1> (last accessed 24/01/17). 
13 SCC Arbitration Rules (2017), available at 
<http://www.sccinstitute.com/media/169838/arbitration_rules_eng_17_web.pdf> (last accessed 
24/01/17). 
14 See for instance, Article 12 of the ICC Rules; Article 5 of the LCIA Rules; Article 17 of the SCC Rules. 
15 See for instance, Article 30 of the ICC Rules; Article 43 of the SCC Rules. 
16 Similar to other institutions, ICDR does not impose time limits on filing a claim, but imposes limits on 
filing counter claims and in the appointment of arbitrators. See, ICDR Rules of Arbitration, available at 
<https://www.icdr.org/icdr/ShowProperty?nodeId=/UCM/ADRSTAGE2020868&revision=latestreleas
ed> (last accessed 24/02/17) 
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future actions.17 This is of concern, as the IRP enhancements envisioned by the CCWG-

Accountability were meant to “produce consistent and coherent results that will serve as 

a guide for future actions”,18 which Section 4 of the USP fails to do. CCG appreciates 

that the IOT has already taken note of this concern and will be discussing it once the 

public comment period has ended.19  

2. Independence and Impartiality of Independent Review Panelists

The independence of IRP panelists is essential to the completion of an IRP in a just 

and transparent manner. Section 4.3 (q)(i) of the ICANN Bylaws requires that 

Independent Review Panelists be independent of ICANN, its Supporting 

Organizations and Advisory Committees. Section 4.3(q)(i)(A) requires panelists to 

disclose any material relationships to the parties and Section 4.3(q)(i)(B) calls on the 

IOT to develop further independence requirements. Similarly, the CCWG-

Accountability proposal recommends that panelists be term limited.20  

The USP in Section 3 addresses the issue of independence.21 But it merely echoes 

Section 4.3(q)(i)(A) of the ICANN by laws in requiring the disclosure of material 

relationships. It does not address the issue of term limits raised in the CCWG-

Accountability proposal. The USP also does not contain any new independence

requirements as per the mandate of the ICANN Bylaws. In the absence of such 

recommendations, it is useful to look at internationally accepted standards on the 

independence of arbitrators.

The independence and impartiality of arbitrators is an important facet of international 

arbitration. The standards for independence vary based on the circumstance of the case.22 

The International Bar Association (IBA) Guidelines on Conflicts of Interest in 

International Arbitration is a useful, internationally accepted standard that can be applied 

17 Milton Mueller, supra, n. 7.   
18 Annex 07, CCWG-Accountability Final Report for WS1, supra, n. 1, at p 1.   
19 IOT Meeting #13 (13th January 2017), Notes, recordings and transcripts available at 
<https://community.icann.org/pages/viewpage.action?pageId=63149880> (last accessed 17/01/17).   
20 Annex 07, CCWG-Accountability Final Report for WS1, supra, n. 1, at p 9, para 41. 
21 Section 3, Updated Supplementary Procedures for ICANN’s Independent Review Procedure, supra, n. 
6. 
22 For a discussion on independence of arbitrators, see Michael Tupman, “Challenge and Disqualification 
of Arbitrators in International Commercial Arbitration”, The International and Comparative Law 
Quarterly, Vol. 38, No. 1 (Jan., 1989), pp. 26-52. 
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to the IRP. 23  Rather than a list of criteria, the Guidelines list general and practical 

standards that can be applied to different situations of conflict. 24  The standards are 

classified across three lists (red, orange and green) based on the extent of the conflict 

involved.25  

Instead of sending the USP back to the IOT on this issue, we recommend that the USP 

make a reference to the IBA Guidelines so it may be applied on a case to case basis. 

 

3. Accessibility to Claimants from Developing Countries 

Both the ICANN by laws26 and the CCWG-Accountability report27 call for the IRP to be 

an accessible process. The latter calls on ICANN to establish processes to facilitate 

access to pro bono representation for community, non-profit other complainants who 

would not normally be able to use the IRP process. 28  However, the USP does not 

contain any specific rules that enable access to such claimants.29 

To make the IRP more accessible, it might be instructive to follow the practices of other 

international organizations. The World Trade Organization (WTO) for instance makes 

special provisions to enable Least Developed Countries (LDCs) to access the Dispute 

Settlement System.30 According to Van den Bossche and Gathii there are three kinds of 

strategies that can make the WTO dispute settlement system more accessible.31 These are 

                                                 
23 International Bar Association, Guidelines on Conflicts of Interest in International 
Arbitration, (2014), available at 
<http://www.ibanet.org/Document/Default.aspx?DocumentUid=e2fe5e72-eb14-4bba-b10d-
d33dafee8918.> (last accessed 23/01/17). 
24 Khaled Moyeed et al, “A Guide to the IBA’s Revised Guidelines on Conflicts of Interest”, Kluwer 
Arbitration Blog, 29th January 2015, available at < http://kluwerarbitrationblog.com/2015/01/29/a-guide-
to-the-ibas-revised-guidelines-on-conflicts-of-interest/> (last accessed 23/01/17). 
25 Id. 
26 Section 4.3 (a) (viii) states that the IRP should “secure the accessible, transparent, efficient, consistent, 
coherent and just resolution of disputes”. 
27 Annex 07, CCWG-Accountability Final Report for WS1, supra, n. 1, at p. 11, paras 60-61. 
28 Id, para 60. 
29 Article 5 (Conduct of Independent Review) and Article 8 (Discovery Methods) of the USP require the 
IRP Panel to be guided by considerations of accessibility. However, they do not contain any 
recommendations on enabling access to the IRP as mentioned in the CCWG-Accountability report. 
30 Peter Van den Bossche and James Gathii, “Use of WTO Dispute Settlement by LDCs and LICs”, 
Trapca 2013, available at < http://new.trapca.org/wp-content/uploads/2016/04/TWP1304-Use-of-the-
WTO-Dispute-Settlement-System-by-LDCs-and-LICs.pdf> at pp. 51-52 (last accessed 23/01/17). 
31 Id, at pp. 45-53 (last accessed 23/01/17). 
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experience based, resource based and rules based strategies.32 Since this comment looks 

at revising the IRP procedures, rules based strategies within WTO are relevant to this 

context. 

The WTO Dispute Settlement Understanding (DSU) (analogous to the supplementary 

procedures in ICANN) contains rules that apply specifically to disputes involving 

developing countries. Article 24 requires that WTO members exercise restraint while 

bringing disputes against LDC members. 33 It also requires that the Chairman of the 

Dispute Settlement body help mediate disputes before they go to a WTO panel.34 The 

Cooperative Engagement Process in Section 4.3 (e) suggests that ICANN like the WTO 

encourages community members to attempt to settle disputes through mediation before 

using the IRP. In this context, a special allowance for developing countries could be 

made in similar terms to Article 24 of the WTO DSU. The USP can be amended to 

include a similar provision. 

Article 27 of the DSU requires that the WTO Secretariat provide support through legal 

and technical expertise when requested by a developing country member.35 Similarly, the 

ICANN secretariat can provide for legal and technical support to developing country 

claimants. .36 This can be achieved by a provision in the USP that requires the ICANN 

secretariat to provide or make provisions to provide legal and technical support where 

necessary. 

In addition to the CCWG-Accountability recommendation on pro bono access, we 

recommend that ICANN enact rules in the USP to enable better access to the IRP to 

developing country claimants.

32 Id. 
33 Article 24, WTO Dispute Settlement Understanding, available at 
<https://www.wto.org/english/tratop_e/dispu_e/dsu_e.htm#24> (last accessed 23/01/17). 
34 Id. 
35 Article 27, WTO Dispute Settlement Understanding. 
36 Id. 
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January 30, 2017 

Re: DotMusic Public Comments concerning the Updated Supplementary Procedures for 

Independent Review Process (IRP)  

Dear ICANN and IRP-IOT: 

DotMusic appreciates the opportunity to submit public comments concerning the Updated 
Procedures for the Independent Review Process1 under the new ICANN Bylaws. Relevantly, 
DotMusic submitted public comments to ICANN on May 21, 2016 that was also pertinent to the 
IRP component of the New ICANN Bylaws.2  

DotMusic urges that both ICANN and the IRP-IOT strongly consider amending the USP because of 
significant issues that compromise the credibility, impartiality and independence of the new IRP 
procedures to hold ICANN truly accountable in light of the Dot Registry IRP Determination,3 the 
Council of Europe (COE) report Applications to ICANN for Community-based New Generic Top

Level Domains (gTLDs): Opportunities and challenges from a human rights perspective by Eve 
Salomon and Kinanya Pijl,4 and the ICANN Community gTLD Applications and Human Rights 
webinar findings and recommendations.5 Namely: 

New Rule 3. Composition of the Independent Review Panel 

The current rule calls into question the Standing Panel’s impartiality.  According to ICANN’s May 
2016 Bylaws, Article IV, Section 4.3(j), the Standing Panel members are nominated by ICANN’s 
Supporting Organizations and Advisory Committees, and confirmed by the ICANN Board. This is 

1 ICANN, Public Comments - Updated Procedures for the Independent Review Process, https://www.icann.org/public-
comments/irp-supp-procedures-2016-11-28-en; See https://www.icann.org/en/system/files/files/draft-irp-supp-
procedures-31oct16-en.pdf 
2 DotMusic public comments to ICANN, DotMusic public comments on the Draft New ICANN Bylaws, May 21, 2016, 
https://forum.icann.org/lists/comments-draft-new-bylaws-21apr16/pdfrrv4Mi1dlr.pdf  
3 Dot Registry, LLC v. ICANN (.INC/.LLC/.LLP), Independent Review Proceeding Final Declaration, July 29, 2016, 
https://www.icann.org/en/system/files/files/irp-dot-registry-final-declaration-redacted-29jul16-en.pdf  
4 Eve Salomon and Kinanya Pijl, Council of Europe report DGI (2016) 17, Applications to ICANN for Community-

based New Generic Top Level Domains (gTLDs): Opportunities and challenges from a human rights perspective, 
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=09000016806be175 
5 ICANN Webinar, Community gTLD Applications and Human Rights, January 18, 2017, 
https://community.icann.org/display/gnsononcomstake/Meeting+Notes; Presentation: 
https://community.icann.org/download/attachments/53772757/Powerpoint%20presentation%20webinar%20Eve%20%2
6%20Kinanya.pdf?version=1&modificationDate=1484753564000&api=v2; Transcript: 
https://community.icann.org/download/attachments/53772757/transcript ccwphrwebinar 180117.doc?version=1&modi
ficationDate=1484926687000&api=v2  
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problematic because ICANN —the organization that confirmed the IRP Panelists— will be a party 
before the same Panelists.  

The appearance of impartiality implicates due process principles highlighted in the Council of 
Europe’s Report. ICANN’s May 2016 Bylaws commits ICANN to respect internationally 
recognized human rights. With such right, due process provides for “a competent, independent and 
impartial tribunal.” Furthermore, the Council of Europe Report stresses that “ICANN needs to 
guarantee there is no appearance of conflict of interest:”  

It is the independence of judgement, transparency, and accountability, which ensure 
fairness and which lay the basic foundation of ICANN’s vast regulatory authority. 
For that reason, ICANN needs to guarantee there is no appearance of conflict of 
interest.6 

ICANN will not meet this standard through use of the Standing Panel. To ensure impartiality, 
eliminate any appearance of conflict of interest and mitigate ICANN’s legal and reputational risk, it 
is recommended that an independent 3rd-party provider with experience in dispute resolution, such 
as the International Centre for Dispute Resolution (ICDR), administrate the IRP with neutral, 
independent Panelists that have no ties with ICANN or the ICANN community. 

New Rule 4. Time for Filing

It is recommended that the statute of limitations be extended. Given that ICANN has created a 
system where it demands that all necessary evidence be filed with the initial written submissions, 
more than 45 days is necessary to ensure that Claimants are given a full and fair opportunity to 
present their case. It is interesting to note that the timeframe for filing an appeal of an IRP decision 
under the proposed rules (60 days) is longer than the existing timeframe for filing an IRP (45 days).  

Furthermore, there should be no statue of repose. The 12-month limitation on commencing an IRP, 
regardless of when Claimants become aware of the relevant action or inaction unnecessarily limits 
Claimants’ ability to seek redress for ICANN’s actions or inactions. Both the May 2016 ICANN 
Bylaws and the Council of Europe affirm ICANN’s commitment to transparency. The imposition of 
a statute of repose encourages non-transparent behavior. If ICANN can prevent Claimants from 
learning about its actions or inactions for 12 months then Claimants cannot commence an IRP 
against ICANN.   

New Rule 5. Conduct of the Independent Review Panel 

The phrase “[w]here necessary” should be removed from the sentence “[w]here necessary, the IRP 
Panel may conduct live telephonic or video conferences.” Some members of the IOT also suggested 
to remove the phrase “where necessary.” 

6 COE Report, Independent, transparent and accountable decision-making, p.44 
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The parties should be also permitted to engage in an in-person hearing for all IRPs, instead of only 
under “extraordinary circumstances.” Claimants should have the opportunity to present their 
arguments directly before the Panel and not have to meet such a high threshold.  

Moreover, the parties should be able to present evidence, such as witness statements and expert 
opinions, at the hearing. The New Rules restrict hearings to legal arguments except under specific 
circumstances. As stated in the Council of Europe, due process requires a “fair and public hearing” 
as stipulated by the International Covenant on Civil and Political Rights (ICCPR),7 a multilateral 
treaty adopted by the United Nations that commits its parties to respect the civil and political rights 
of individuals, including the right to life, freedom of religion, freedom of speech, freedom of 
assembly, electoral rights and rights to due process and a fair trial: 

Due process rights are traditionally known among human right experts to centre on 
the right to a fair trial and the right to an effective remedy. The right to a fair and 
public hearing by a competent, independent and impartial tribunal established by law 
is encompassed within Article 14(1) of the ICCPR and is applicable to both criminal 
and non-criminal proceedings.8 

This rule prevents the parties from engaging in a “fair” hearing, as required by due process rights, 
because the Panel will be unable to personally assess the witnesses and experts, and therefore 
determine their reliability.   

New Rule 6. Written Statements: The requirement to file “all necessary and available evidence” 
should be removed from the Supplementary Procedures entirely in light of the short deadline to 
initiate IRP proceedings as well as the reality that both parties should be entitled to file at least one 
additional set of responsive pleading with such factual and legal support as they deem appropriate.  

Furthermore, this requirement contradicts with the new requirement in New Rule 5, which requires 
that all evidence must be submitted in writing “[X] days” in advance of any hearing. Such a 
requirement indicates that additional “necessary and available evidence” can be submitted after the 
initial written submissions and before the hearing.  

 Further, the Rules must provide for a right of reply that is not limited only to expert evidence. As 
currently drafted, the Requestor is entitled to only a single, 25-page submission filed simultaneously 
with its Notice of IRP and one right of reply to expert evidence.  

New Rule 7. Consolidation, Intervention and Joinder:  The appointment of a Procedures Officer 
from within the Standing Panel to consider issues of joinder, intervention, and consolidation is 

7 United Nations, International Covenant on Civil and Political Rights, No. 14668, March 23, 1976, 
https://treaties.un.org/doc/publication/unts/volume%20999/volume-999-i-14668-english.pdf    
8 COE Report, Due Process, p.26; See also Article 13 and 15 ICCPR. 
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unfair and liable to generate unnecessary costs. These issues should be decided by the duly 
constituted IRP Panel already hearing a claim, which will be best placed to gauge whether there is 
sufficient common ground for joinder or intervention.  

New Rule 8. Discovery Methods: The request for discovery is a basic facet of requiring equality of 
arms between the parties in international arbitration and should not be consigned to the discretion of 
the of the IRP Panel as a matter of principle but instead the IRP Panel should be required to rule on 
both parties individual requests for discovery and whether such requests are relevant and material to 
the claims advanced in the arbitration. In accordance with this, there should not be a complete bar 
on all depositions, interrogatories, and requests for admission.  

Additionally, consider whether it would be appropriate to make reference to the International Bar 
Association (IBA) Rules on the Taking of Evidence in International Arbitration given the reference 
in the May 2016 Bylaws to developing “clear published rules for IRP . . . that conform with 
international arbitration norms . . . .” Alternatively, discovery rules could also be drawn from the 
IBA Rules on the Taking of Evidence.9 

Respectfully Submitted, 

Constantine Roussos 
DotMusic 
Founder 

Website: http://www.music.us  
Supporting Organizations: http://www.music.us/supporters 
Governance Board: http://www.music.us/board  

9 International Bar Association, Practice Rules and Guidelines - Rules on the Taking of Evidence in International

Arbitration (2010), http://www.ibanet.org/Publications/publications IBA guides and free materials.aspx and 
http://www.ibanet.org/Document/Default.aspx?DocumentUid=68336C49-4106-46BF-A1C6-A8F0880444DC  
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SUBMITTED VIA PUBLIC COMMENT FORUM AT: 

January 31, 2017 

Internet Corporation for Assigned Names and Numbers (“ICANN”) 
12025 Waterfront Drive, Suite 300 
Los Angeles, CA 90094-2536 
Email: didp@icann.org 

Re:   PUBLIC COMMENTS FOR UPDATED SUPPLEMENTARY PROCEDURES FOR 
INDEPENDENT REVIEW PROCESS (IRP) (https://www.icann.org/public-comments/irp-supp-
procedures-2016-11-28-en) 

Dear ICANN: 

As the CEO of Dot Registry, LLC (“Dot Registry”), I submit the following public comments. 

Dot Registry previously provided written submission of its public comments relating to the 2016 Draft 
New ICANN Bylaws1.  Dot Registry remains opposed to any process by which anyone, other than a 
neutral third party, can review an IRP Declaration.  Constructing a “Standing Panel” of ICANN insiders 
or having an “Ombudsman” perform an IRP review when the Ombudsman is reviewed and compensated 
by the ICANN Board, will only lead to bias, impartiality, conflicts of interest, corruption, and/or 
discrimination.  To date, there is no viable outside independent check on the ICANN Board, including 
IRP Declarations due to the litigation waiver contained in the Application and Applicant Guidebook.   

Accountability Mechanisms, contained in ICANN’s Bylaws, are the only means for an aggrieved party to 
seek recourse for ICANN Board and ICANN staff actions and/or inactions.  The ICANN Board has a 
99% success rate at rejecting Reconsideration Requests and enjoys a greater than 75% success rate at 
prevailing in an IRP.  Additionally, an IRP will cost over $1 million USD.  ICANN has managed to stack 
the odds against an aggrieved party before this issue(s) are even brought to light. 

Therefore, there must be a viable mechanism in place for an independent review of IRP Declarations so 
that the review is applied neutrally and objectively and with fairness and integrity.  Dot Registry’s 
position is that any challenge or review related to an IRP Declaration should only be made in a court of 
competent jurisdiction.     

DOT REGISTRY, LLC 
Sincerely, 

Shaul Jolles, 
Chief Executive Officer 

1 See Draft New ICANN Bylaws, Report of Public Comments, at:  https://www.icann.org/public-comments/draft-
new-bylaws-2016-04-21-en  
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Comments on IRP suplementary procedures 

 To: "comments-irp-supp-procedures-28nov16@xxxxxxxxx" <comments-irp-
supp-procedures-28nov16@xxxxxxxxx>

 Subject: Comments on IRP suplementary procedures
 From: "Perez Galindo, Rafael" <RPEREZGA@xxxxxxxxxx>
 Date: Wed, 30 Nov 2016 11:03:48 +0000

Thanks for the opportunity to comment on the draft IRP supplementary 
procedures  
as foreseen in  
https://www.icann.org/public-comments/irp-supp-procedures-2016-11-28-en. 

The selection of English as primary working language may hamper the  
implementation of the diversity principle that drives the IRP (Bylaws Section 
4.3(j)(iv): Reasonable efforts shall be taken to achieve cultural, 
linguistic,  
gender, and legal tradition diversity, and diversity by Geographic Region of  
the standing panel). 
Hence, appropriate measures should be put in place with regards to provision 
of  
translation services for Claimants, in order to warrant a level playing field 
in the process. The following aspects could be added to the supplementary  
procedures: 

a) Interpretation services should be granted and provided at no charge if
requested by the Claimant.
b) Any documents submitted in English should be accompanied by a translation
in
whole or in part into the language requested by the Claimant.
c) For the purpose of calculating a period of time under these Rules, such
period shall begin to run on the day following the day when a notice or other
communication is received, only if the translated documents referred to in
the
above letter have been sent to the Claimant. Otherwise, the period shall only
begin to run when the aforementioned documents have been received.
I kindly ask that these comments be taken into account by the drafting team.

Best regards 

Rafael Pérez Galindo 
Spanish GAC Rep. 
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comments on IRP regarding diversity in language of proceedings 

 To: <comments-irp-supp-procedures-28nov16@xxxxxxxxx>
 Subject: comments on IRP regarding diversity in language of proceedings
 From: <Jorge.Cancio@xxxxxxxxxxxxxx>
 Date: Tue, 29 Nov 2016 13:26:24 +0000

Dear ICANN Staff 

Thanks for this opportunity to comment on the draft IRP supplementary 
procedures. 

The Bylaws provide that "All IRP proceedings shall be administered in English 
as the primary working language, with provision of translation services for  
Claimants if needed." 

My suggestion to the drafting team would be that they develop this rule in a 
fashion that enhances diversity. 

For instance, the supplementary procedures could provide, inter alia, the 
following concretizations of the above rule: 

- That translation also means interpretation during hearings.

- That, when translation services are required, they are granted per
default (and rejection is ruled out generally).

- Also that the translated documents are provided at the same time
as
the original English documents or, at least, that the corresponding deadlines
only count whenever the translated document has also reached the interested
party, etc.

Hope this may be taken on board by the drafting team. 

Best regards 

Jorge Cancio 
Swiss GAC Rep. 
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This	document	is	the	response	of	the	ICANN	Business	Constituency	(BC),	from	the	perspective	of	
business	users	and	registrants,	as	defined	in	our	Charter.	The	mission	of	the	Business	Constituency	is	to	
ensure	that	ICANN	policy	positions	are	consistent	with	the	development	of	an	Internet	that:	 

1. Promotes	end-user	confidence	because	it	is	a	safe	place	to	conduct	business
2. Is	competitive	in	the	supply	of	registry	and	registrar	and	related	services
3. Is	technically	stable,	secure,	and	reliable.

The	BC	welcomes	to	opportunity	to	comment	on	the	Updated	Supplementary	Procedures	for	
Independent	Review	Process	(USP)1.		We	applaud	the	work	of	the	IRP	Implementation	Oversight	Team	
(IRP-IOT)	to	develop	these	supplementary	procedures.				

We	note	that	the	community	was	unable	to	reach	consensus	on	three	issues	–	the	retroactive	
application	of	updated	supplementary	procedures	for	existing	IRPs,	statute	of	limitations	for	filling	an	
IRP,	and	the	permissibility	of	witness	testimony	/	cross	examinations	during	IRP	hearings.		We	will	
comment	on	each	of	these	issues.			

Retroactive	Application	of	Supplementary	Procedures	

We	support	the	current	draft	of	the	USP,	which	does	not	permit	the	retroactive	application	of	
supplementary	procedures.		Retroactive	application	of	the	new	USP	to	existing	IRPs	would	be	inherently	
unfair	to	both	of	the	parties	involved	in	the	IRP,	causing	additional	legal	expenses	and	delaying	
proceedings	already	underway.			

However,	one	issue	that	should	be	explicitly	clarified	in	the	scope	section	of	the	USP	is	what	vintage	of	
ICANN	Bylaws	will	control	for	any	IRP	disputes	pending	at	the	time	of	adoption	of	the	post-IANA	
transition	bylaws.		The	BC	strongly	believes	that	the	new	Bylaws	should	control,	as	these	provide	a	
claimant	with	substantially	improved	rights.		In	particular,	the	decision	of	the	IRP	panel	is	now	binding	
upon	ICANN,	whereas	in	the	past	the	ICANN	Board	could	choose	to	reject	the	findings	of	the	IRP	panel.	
ICANN	must	be	willing	to	apply	this	same	standard	to	pending	IRP	cases,	or	else	the	credibility	of	its	
claim	to	embrace	the	new	accountability	mechanisms	developed	by	the	community	could	be	suspect.		

Statute	of	Limitations	for	filing	an	IRP	

The	BC	has	very	serious	concerns	about	the	currently	proposed	limitations	on	the	time	to	file	an	IRP,	
which	consists	of	a	two-part	test.		The	first	part	of	the	test	is	that	the	IRP	must	be	filed	within	12	months	
of	the	date	of	action	or	inaction.		Moreover,	a	claimant	must	file	their	IRP	within	45	days	of	“becoming	
aware	of	the	material	effect	of	the	action	or	inaction.”		ICANN’s	Bylaws	indicate	that	the	Rules	of	
Procedure	“are	intended	to	ensure	fundamental	fairness	and	due	process”	and	that	the	rules	“shall	be	
informed	by	international	arbitration	norms.”		In	our	view	the	proposed	time	limits	for	filing	an	IRP	are	
not	fair,	do	not	reflect	the	reality	of	the	speed	at	which	ICANN	moves	as	an	organization,	and	are	not	
convincingly	informed	by	international	arbitration	norms.			

1	ICANN	public	comment	page	at	https://www.icann.org/public-comments/irp-supp-procedures-2016-11-28-en	
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With	regard	to	the	proposed	time	limits,	it	is	important	to	note	that	the	current	Rules	of	Procedure	for	
the	IRP	process	do	not	have	a	time	limit	at	all.		Moving	to	a	deadline	of	45	days	from	the	date	of	
awareness	of	an	action	or	inaction	that	gives	rise	to	a	dispute	is	inherently	problematic	and	unfair	–	
particularly	at	a	time	when	ICANN	should	be	increasing	its	accountability	pursuant	to	binding	
commitments	to	the	community.			

Additionally,	the	proposed	filing	deadlines	make	little	practical	sense,	particularly	in	the	context	of	
ICANN’s	slow	moving	systems	and	processes,	whereby	it	can	take	years	for	a	policy	to	be	developed,	
approved	by	the	Board,	and	then	actually	implemented.		And	even	then,	it	is	possible	for	the	actual	
implementation	of	the	policy	to	change	at	a	later	date.		This	very	situation	is	implicitly	acknowledged	in	
the	Bylaws.		Section	4.3(c)	(i)	states	that	EC	challenges	to	the	results	of	a	PDP	are	excluded	from	the	IRP	
process,	unless	the	Supporting	Organizations	that	approved	the	PDP	supports	the	EC	bringing	a	
challenge.		This	exception	to	an	exception	is	in	the	Bylaws	because	the	SOs	and	ACs	involved	in	the	
CCWG	were	concerned	that	ICANN’s	implementation	of	a	policy	would	be	outside	of	the	scope	of	
ICANN’s	mission	or	in	violation	of	its	Bylaws.			

The	development	of	these	Updated	Supplementary	Procedures	is	a	classic	example	of	how	slowly	ICANN	
moves,	and	why	ICANN	must	have	more	generous	timeframes	for	a	claimant	to	bring	forth	an	IRP.			It	is	
now	9	months	since	the	ICANN	board	adopted	the	revised	Bylaws.		The	updated	procedures	are	still	
being	drafted,	and	consensus	has	yet	to	be	reached	on	three	important	aspects	of	the	procedures.		The	
USP	should	reflect	these	realities	and	allow	potentially	harmed	parties	to	file	an	IRP	throughout	the	
entire	lifetime	of	a	policy.	

It	is	critical	to	note	that	ICANN’s	use	of	arbitration	within	its	Bylaws	is	novel.	Generally	speaking,	
arbitration	is	an	alternative	dispute	resolution	mechanism	that	is	explicitly	agreed	upon	by	two	parties,	
via	contract.		There	are	also	some	instances	of	binding	arbitration	clauses	being	incorporated	into	the	
bylaws	of	for-profit	entities,	which	limited	the	forum	and	remedies	available	to	shareholders	of	those	
organizations.	ICANN’s	usage	of	arbitration,	via	its	Bylaws,	to	impose	an	arbitration	regime	onto	
individuals	and	organizations	with	no	shareholder	interest	or	direct	contractual	relationship	with	ICANN	
is	unusual.		Due	to	this	unusual	application	of	arbitration,	it	is	highly	improbable	that	ICANN	can	truly	
adopt	rules	of	procedure	that	are	consistent	with	international	arbitration	norms.		Arbitration	is	not	
widely	used	in	this	manner,	so	we	cannot	know	what	is	normative	from	a	statute	of	limitations	
perspective.		Therefore,	the	IRP-IOT	should	err	on	the	side	of	protecting	the	rights	and	remedies	of	the	
aggrieved	party,	and	not	impose	arbitrary	and	unjustifiable	deadlines.	

Even	more	troubling	is	that	the	courts	have	relied	upon	ICANN’s	consensus	based,	multi-stakeholder	
model	to	reject	attempts	at	overturning	arguably	onerous	language	in	ICANN’s	agreements	with	
contracted	parties.	We	actually	applaud	the	courts	for	giving	such	weight	to	bottom	up,	community	
generated	policy.	2		But	at	the	same	time,	if	courts	give	the	same	weight	to	these	Updated	
Supplementary	Procedures,	the	likelihood	of	a	successful	legal	challenge	to	the	USP	seems	dim.			

																																																																				
2	https://www.icann.org/en/system/files/files/litigation-ruby-glen-court-order-motion-dismiss-first-amended-
complaint-28nov16-en.pdf	(Page	7)	
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Apart	from	our	other	arguments	related	to	the	statute	of	limitations	to	file	an	IRP,	the	current	proposed	
language	creates	a	transitional	situation	that	could	result	in	the	inability	of	a	currently	harmed	party	to	
file	an	IRP.		Consider	a	scenario	where	a	party	is	materially	impacted	by	action	or	inaction	by	ICANN	
taken	more	than	45	days	prior	to	the	adoption	of	the	Updated	Supplementary	Procedures.		For	
whatever	reason,	the	harmed	party	has	not	yet	filed	an	IRP.		After	the	new	Rules	of	Procedure	are	
adopted	and	become	applicable	to	this	dispute,	ICANN	could	very	easily	challenge	that	the	statute	of	
limitations	to	file	an	IRP,	under	the	updated	rules,	has	expired.		We	suggest	that	the	USP	be	updated	to	
add	language	that	specifically	addresses	this	transition	scenario.		It	is	critical	for	the	IRP-IOT	to	err	on	the	
side	of	preserving	the	rights	of	a	potentially	harmed	party	in	the	drafting	and	implementation	of	these	
Updated	Supplementary	Procedures.		

In	light	of	these	concerns,	the	BC	recommends	that	the	IRP-IOT	impose	a	moratorium	on	imposing	any	
time	limits	related	to	bringing	forth	an	IRP	until	further	studies	can	be	conducted	by	the	ICANN	
community	to	assess	the	potential	impacts	of	such	time	limits.			

Such	a	moratorium	would	make	it	clear	to	the	ICANN	community	that	ICANN	is	taking	its	accountability	
enhancements	seriously.		ICANN	should	support	the	further	study	of	these	issues	by	ensuring	sufficient	
budgetary	resources	are	in	place	to	engage	with	third	party	experts	and	consultants.			

It	is	imperative	that	ICANN	recognize	and	act	upon	our	strenuous	objection	to	the	proposed	statues	of	
limitations	in	the	Updated	Supplementary	Procedures	prior	to	their	adoption.	The	proposed	limits	are	
unfair,	inconsistent	with	international	arbitration	norms,	and	may	create	substantial	concerns	around	
the	legitimacy	of	ICANN	as	a	standalone,	multi-stakeholder	model	organization.			

However,	if	there	is	not	sufficient	support	from	the	ICANN	community	for	such	a	moratorium,	then	the	
BC	suggests	some	revisions	to	the	time	lines	proposed	by	the	IRP-IOT,	as	described	below.		

A	4-Jan-2017	legal	memorandum	was	provided	to	the	ICANN	CCWG-Accountability	IRP	Implementation	
Oversight	Team	by	its	Counsel,	Sidley	Austin	LLP.		That	memorandum	addressed	whether	the	draft	USP	
timing	language	is	consistent	with	the	“agreement	in	principle”	on	timing	of	claims	asserting	a	facial	
challenge,	with	this	conclusion:	

As	currently	drafted,	Section	4	of	the	Draft	Supplemental	Rules	does	not	capture	the	Agreement	
in	Principle	described	above.	The	current	draft	language	is	more	limited	than	the	Agreement	in	
Principle	in	that	it	allows	only	for	challenges	that	are	brought	within	45	days	of	the	date	the	
claimant	becomes	aware	of	material	harm	by	an	invalid	action	or	inaction	and	in	any	event	
within	12	months	of	the	action	or	inaction	giving	rise	to	the	claim.	Therefore,	as	currently	
drafted,	a	facially	invalid	action	or	inaction	could	not	be	challenged	by	a	claimant	if	the	material	
impact	to	the	claimant	(harm	or	injury)	arose	at	a	time	such	that	the	claim	could	not	be	filed	
within	12	months	from	the	ICANN	decision	that	created	the	facial	invalidity.	

ICANN’s	Amended	Bylaws2	(“Bylaws”)	control	the	drafting	of	the	Supplemental	Rules.	The	
CCWG-Accountability	Final	Report3	(“CCWG	Report”)	also	provides	helpful	guidance.	We	note	
that	while	neither	the	Bylaws	nor	the	CCWG	Report	distinguish	between	IRP	challenges	on	
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grounds	of	facial	invalidity	versus	other	grounds,	the	Agreement	in	Principle	described	above	
does	not	appear	to	be	facially	inconsistent	in	significant	respects	with	the	Bylaws.	However,	we	
also	note	that	the	Bylaws	do	not	specifically	contemplate	a	12-month	limit	on	any	claims	and	
appear	to	require	that	any	time	limit	run	from	the	time	at	which	the	claimant	became	aware	of	
or	reasonably	should	have	become	aware	of	the	material	impact,	which	the	Agreement	in	
Principle	does	not	address.	(The	CCWG	Report	also	contemplated	that	the	time	limit	would	run	
from	the	time	at	which	the	claimant	became	aware	of	the	alleged	violation	and	how	it	affected	
them.)	

The	CCWG’s	legal	Counsel	also	proposed	this	substitute	language	to	make	the	proposed	Rules	consistent	
with	the	Bylaws	and	final	CCWG	Report:	

A	CLAIMANT	shall	file	a	written	statement	of	a	DISPUTE	with	the	ICDR	no	more	than	45	days	
after	a	CLAIMANT	becomes	aware	of	or	reasonably	should	have	become	aware	of	the	material	
effect	of	the	action	or	inaction	giving	rise	to	the	DISPUTE;	provided,	however,	that	a	statement	
of	a	DISPUTE	may	not	be	filed	more	than	twelve	(12)	months	from	the	date	of	such	action	or	
inaction.	

Challenges	which	allege	that	a	COVERED	ACTION	is	invalid	for	all	applications	(“facially	invalid”)	
may	be	brought	at	any	time	within	45	days	after	CLAIMANT	becomes	aware	of	or	reasonably	
should	have	become	aware	of	the	material	effect	of	the	COVERED	ACTION	giving	rise	to	the	
DISPUTE	without	regard	to	the	12-month	limitation.	

At	a	minimum,	the	BC	believes	that	the	proposed	substitute	language	must	be	adopted,	since	without	it	
challenges	to	facially	invalid	covered	actions	could	no	longer	be	brought	more	than	one	year	after	their	
adoption,	even	if	their	application	was	in	violation	of	the	Bylaws	or	otherwise	gave	rise	to	an	IRP	claim.	
Facially	invalid	actions	should	never	be	time-limited.	

However,	adoption	of	the	proposed	substitute	language	would	still	leave	the	possibility	that	an	action	
that	was	invalid	as-applied	could	be	time-barred	if	the	affected	party	did	not	become	aware,	or	could	
not	reasonably	have	become	aware,	of	its	material	effect	until	more	than	twelve	months	after	its	
adoption.	Given	the	slow	pace	of	actual	implementation	of	ICANN	decisions,	twelve	months	is	far	too	
short	for	such	a	time	limitation.		

As	neither	the	Bylaws	nor	the	CCWG	Report	contemplate	distinct	timing	rules	for	various	types	of	
Disputes	our	preference	would	be	to	remove	the	twelve	month	limitation	for	“as	applied”	disputes	as	
well	and	simply	require	that	challenges	be	brought	within	a	set	time	period	after	the	affected	party	
became,	or	should	reasonably	have	become,	aware	of	its	material	effect.	Given	the	time	necessary	to	
analyze	material	effect,	consult	with	counsel,	and	file	an	action	we	believe	that	the	minimum	time	for	
filing	should	be	increased	to	at	least	one	year;	noting	that	such	an	extended	filing	limit	will	also	create	a	
space	in	which	the	aggrieved	party	and	ICANN	may	reach	a	mutually	satisfactory	settlement	without	
resort	to	legal	challenge.		
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If	an	overall	time	limit	for	“as	applied”	disputes	is	retained	it	should	be	substantially	longer	than	twelve	
months	–	we	would	suggest	a	minimum	of	three	years	to	assure	that	where	there	is	material	harm	and	a	
resulting	right	to	challenge,	there	is	a	practical	remedy	to	provide	redress.	

Permissibility	of	Witness	Testimony	/	Cross	Examinations	during	IRP	hearings	

The	BC	appreciates	that	the	IRP	Bylaws	and	Updated	Supplementary	Procedures	are	designed	with	
expediency	and	cost	effectiveness	in	mind.		However,	the	proposed	threshold	for	witness	testimony	and	
cross	examination	should	be	less	stringent.		In	particular,	we	feel	that	the	IRP	panel	should	consider	the	
following	factors:	

• Is	a	witness	necessary	for	a	fair	resolution	of	the	claim?

• Is	a	witness	necessary	to	further	the	purposes	of	the	IRP?

The	panel	should	only	consider	the	time	and	expense	of	witness	testimony	after	first	considering	the	
fairness	and	furtherance	of	the	IRP	and	the	gravity	of	actual	or	potential	harm	to	the	claimant.			

Further,	the	panel	should	only	consider	the	time	and	expense	related	to	witness	testimony	and	cross	
examinations	if	one	party	to	the	claim	can	provide	proof	that	such	a	delay	or	expense	would	create	a	
legitimate	and	unjustifiable	financial	hardship.		A	claimant	should	not	be	precluded	from	offering	
witness	testimony	or	conducting	cross	examinations	simply	because	it	might	increase	expenses	or	
slightly	delay	the	resolution	of	the	dispute.			

---	

This	comment	was	drafted	by	Jay	Sudowski,	with	edits	by	Phil	Corwin,	Chris	Wilson,	Marie	Pattullo,	and	
Steve	DelBianco.	

It	was	approved	in	accord	with	our	charter.	
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Comments of the Intellectual Property Constituency Comments on the Draft 
Independent Review Process Updated Supplementary Procedures 

February 1, 2017 

The Intellectual Property Constituency (IPC) of the GNSO appreciates this opportunity to 
comment on the draft Updated Supplementary Procedures for the ICANN Independent 
Review Process (IRP Supplementary Procedures) developed per the requirements 
contained in the final report of the Cross-Community Working Group on Enhancing ICANN 
Accountability (CCWG-Accountability, Work Stream 1) (see https://www.icann.org/public-
comments/irp-supp-procedures-2016-11-28-en).  

We commend the IRP Implementation Oversight Team (IOT) for its efforts in drafting 
updated procedural rules for the IRP to reflect the enhancements provided for in the revised 
ICANN Bylaws of 1 October 2016.  We also appreciate the helpful explanatory Report of the 
IRP IOT, and note that there were three issues in particular on which the IOT was unable to 
reach full consensus.  We provide our comments on these three issues: application of the 
updated rules to existing but unresolved IRPs, time limits for filing, and in-person hearings 
and cross examination.  We also provide our comments on the following additional points, 
which the IPC considers to be of importance: consolidation, intervention and joinder, appeals 
to the Standing Panel, and costs. 

Summary 

For the reasons set out more fully in the sections below, the IPC makes the following 
recommendations for changes to the Draft IRP Updated Supplemental Procedures: 

Existing but Unresolved IRPs: 
1. Amendments governed by the Bylaws should apply to all IRPs arising from events

which post-date the adoption of the revised Bylaws, save to the extent that an issue
has already been dealt with under the existing rules.

2. Amendments on which the IOT has discretion should apply to any IRP arising from
events post-dating the adoption of the IRP Supplementary Procedures, but not to
IRPs which are already underway at adoption.

Timing of the Claim: 
1. The adoption of a constructive knowledge element as required under the Bylaws.
2. The 45-day time limit be amended to allow an initial filing window of 90 days from

actual or constructive knowledge.
3. Alternatively, whilst not our preferred option, the 45-day deadline could remain in

place with the caveat that only a de minimis IRP complaint would need to be filed
within that window in order to merely provide notice to ICANN and the broader
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community, with the ability to file a substantive complaint in a longer period (such as 
an additional 45 days from the original filing). 

4. The 12-month time limit be dispensed with for all Claims, since this is inconsistent 
with the constructive knowledge element.  If not removed for all Claims, this should in 
any event be removed for Claims of “facial” invalidity, as advised by Sidley and 
addressed in their revised text. 

5. The interplay between the IRP and various other community accountability 
mechanisms be identified and addressed, and specifically that timing ambiguity and 
inconsistency be rectified. 

6. Payment of the IRP fees should be by reference to the receipt of the invoice from 
ICDR, rather than on filing the IRP.   

Consolidation, Intervention and Joinder: 
1. Any third party directly involved in the underlying action which is the subject of the 

IRP should have the ability to petition the IRP Panel or Dispute Resolution Provider 
(if no Panel has yet been appointed in the matter) to join or otherwise intervene in the 
proceeding as either an additional Claimant or in opposition to the Claimant(s). 

2. Multiple Claimants should not be limited collectively to the 25-page limit for Written 
Statements but shall be entitled to their own individual page limits.  Unnecessary and 
unreasonable costs generated as a result can be addressed by the Panel when 
making costs awards. 

3. Requests should be determined by the IRP Panel and not by a Procedures Officer. 

Appeals: 
1. Appeals be made to an Appeals Panel, being a subset of the Standing Panel, 

between 5 and 7 members, who did not hear the original IRP and who have no other 
conflict of interest.  The Standing Panel should number sufficient members to allow 
for this. 

2. Costs of the appeal should be in the discretion of the Appeals Panel, but there should 
be a presumption that a losing appellant will bear the other party’s reasonable costs 
of the appeal. 

Costs: 
1.  Include language within § 15 to the effect that “Nothing in these IRP Supplementary 

Procedures is intended to supersede ICDR Rules, Article 20(7) and Article 21(8), 
including the right to request an interim order allocating costs arising from a party's 
failure to avoid unnecessary delay and expense in the arbitration”. 

Application of the updated rules to existing but unresolved IRPs

The Report of the IRP IOT explains that the IOT was unable to reach full consensus on the 
applicability of the updated rules to existing but unresolved IRPs.  This issue was therefore 
referred to the full CCWG-Accountability, which decided not to provide for such retroactivity 
due to concerns as to unintended consequences, including increased complexity and 
potential Bylaws violations resulting from doing so.  
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In considering this issue in particular, and the draft IRP Supplementary Procedures in 
general, it is important to bear in mind the intended purpose behind developing an amended 
IRP, namely to enhance ICANN’s accountability to those impacted by its actions and 
inactions and specifically “to ensure that ICANN does not exceed the scope of its limited 
technical Mission and complies with its Articles of Incorporation and Bylaws” (see Para 174 
CCWG-Accountability Supplemental Final Proposal on Work Stream 1 Recommendations) 
and that ICANN should be “held to a substantive standard of behaviour rather than just an 
evaluation of whether or not its action was taken in good faith”( Para 175 ibid.).  
Consequently, the CCWG-Accountability proposed several enhancements to the IRP “to 
ensure that the process is: 

● Transparent, efficient and accessible (both financially and from a standing
perspective).

● Designed to produce consistent and coherent results that will serve as a guide for
future actions.” (Para 176 ibid.).

It is the IPC’s view, therefore, that in considering the question of whether the amended rules 
should have retroactive effect we ought to bear these aims in mind and deliver this increased 
accountability where possible, without re-opening matters which have already been dealt 
with.  In doing so, the IPC considers that it is necessary to take account of the nature of the 
amendment, and specifically to consider whether the amendment is one which is governed 
by the Bylaws, or whether the Bylaws merely grant discretion to the IOT to determine the 
relevant standards and rules.   

Amendments governed by the Bylaws 
In the former case – for example the amendment to the standard of review – the relevant 
provisions were adopted in October 2016 with the amended Bylaws.  The implementing 
rules contained within the IRP Supplementary Procedures should therefore apply to any IRP 
arising from events which post-date the adoption of the revised Bylaws since that is the point 
at which all parties became bound.  We understand that this is the intention, since the IRP 
Supplementary Procedures state that “These procedures apply to all independent review 
process proceedings filed after [insert effective date] of the Bylaws.” To the extent, however, 
that matters have already been dealt with under the old rules in an ongoing IRP we would 
suggest that they should not be reopened, unless it would be unjust and unreasonable to 
one of the parties not to do so. 

Amendments for which the IOT had discretion 
For matters covered by the IRP Supplementary Procedures which were left in the revised 
Bylaws to the discretion of the IOT, including matters relating to the timing to make a claim, 
conduct of hearings, and the availability of appeals, these new rules should apply to any IRP 
arising from events post-dating the adoption of the IRP Supplementary Procedures, but not 
to IRPs which are already underway at adoption.  To provide otherwise could lead to 
unfairness, since the parties to an IRP could be expected to have taken the existing rules 
into account when reaching their decision whether or not to proceed, and would not have 
had the opportunity to consider rules which were not then in existence.  
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Time limits for filing

Time to bring Claims is too short and has no constructive knowledge element 
Although the IPC appreciates the need for finality and closure with respect to the 
community’s ability to bring IRP proceedings, the IPC is concerned by the brevity of the 
proposed deadlines for filing IRPs – within 45 days of when the complainant becomes aware 
of the harm and no more than 12 months from the ICANN action or inaction causing the 
harm.  See Draft IRP Updated Supplementary Procedures at 6. 

First, this standard limits the filing period based on a potential claimant’s actual knowledge of 
the harm, and does not include a constructive knowledge element, as envisaged in the 
ICANN Bylaws.  See ICANN, Bylaws Section 4.3(n)(iv)(A) (“The time within which a Claim 
must be filed after a Claimant becomes aware or reasonably should have become aware
of the action or inaction giving rise to the Dispute.”) (emphasis added).  Although this 
formulation is likely an intentional omission by the IOT, imposing too short a time frame 
based on actual knowledge of a harm caused by ICANN action or inaction could be unduly 
prohibitive for potential claimants, and could invite “gaming” to extend the limitations period.  

Indeed, while certain harms might be readily apparent within 45 days, others, and 
particularly those that might impact only discrete portions of the community, might 
reasonably take longer, even potentially longer than the 12-month final limitation on bringing 
claims following the ICANN action or inaction. 

In this regard, we note and agree with the advice of Sidley Austin LLP in their Memorandum 
dated 4 January 2017.  Sidley comments that the 12-month cut off for commencing a claim 
may have been selected by the IOT as designating the maximum time limit within which the 
claimant “reasonably should have become aware,” and that if so “such a determination 
would be subject to criticism and it could result in claims being foreclosed before an injury, 
and hence any knowledge of any injury, had even arisen”.  Sidley advises that “Applying a 
strict 12-month limit to any IRP claim that commences at the time of the ICANN action or 
inaction and without regard to when the invalidity and material impact became known to the 
Claimant, is inconsistent with the Bylaws (and is inconsistent with the terms of Annex 7 of 
the CCWG Report)”. 

Further, even where a harm may become apparent with these windows, it may be very 
difficult for Claimants to prepare and file an IRP complaint within 45 days of actual notice of 
the actionable event, particularly in the cases where multiple stakeholders are involved.  If a 
situation arose where the IPC was considering filing an IRP, for example, this is not a 
decision which could be made by the Constituency’s leadership without obtaining the 
approval of its membership which could, potentially, even require a vote.  Since the IPC’s 
membership itself includes a number of organisational members this process of consultation 
and approval must, inevitably, take a little time.  We imagine that other Constituencies and 
Stakeholder Groups may be in a similar position, as would the full GNSO.  A 45-day time 
limit risks denying ICANN’s constituent member groups access to the IRP. 

Without prejudice to the further comments made below, therefore, the IPC recommends that: 
1) The adoption of a constructive knowledge element as required under the Bylaws; 
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2) The 45-day time limit be amended to allow an initial filing window of 90 days from 
actual or constructive knowledge; 

3) Alternatively, whilst not our preferred option, the 45-day deadline could remain in 
place with the caveat that only a de minimis IRP complaint would need to be filed 
within that window in order to merely provide notice to ICANN and the broader 
community, with the ability to file a substantive complaint in a longer period (such as 
an additional 45 days from the original filing); 

4) The 12-month time limit be dispensed with for all Claims, since this is inconsistent 
with the constructive knowledge element.  If not removed for all Claims, this should in 
any event be removed for Claims of “facial” invalidity, as advised by Sidley and 
addressed in their revised text. 

Interplay with other accountability mechanisms is unclear 
1. Cooperative Engagement Process 
Prior to the filing of a Claim, parties are strongly encouraged to participate in a non-binding 
Cooperative Engagement Process (CEP).  It is not clear how long a CEP would take, but 
would likely run up against the 45-day filing period (even if revised).  Based on information 
contained in the schedule of pending CEPs and IRPs published by ICANN, some CEPs take 
months or even years to complete.  Thus, both the 45 day and any 12-month time limit are 
potentially impossible to meet if there is a CEP.  This is an unsatisfactory ambiguity which 
ought to be directly addressed, either by the CEP stopping the clock, or by the IRP being 
formally commenced and then stayed pending the CEP.  The latter option is not entirely 
satisfactory, however, since the work in preparing the IRP Claim would need to be done, and 
the fees paid to ICDR which may prove to have been wasted if the CEP resolves matters.  
Therefore, the IPC recommends that any CEP that precedes the filing of an IRP Claim toll 
any filing limitations period associated with the matter. 

2. Request for Reconsideration 
Similarly, in many cases community members would first file a Request for Reconsideration 
(RFR) before resorting to the IRP.  For reasons similar to those referred to above in relation 
to the CEP, the filing of a RFR on the issue should also toll the deadline, and the IPC 
recommends that the IRP Supplementary Procedures should specifically identify and 
address this interplay between the RFR and the IRP.  As with the CEP, the RFR could 
resolve the matter before the need to file an IRP, but in the event it does not, the deadline for 
filing the IRP should remain intact.  

3. Community Engagement and Escalation 
Further, the CCWG-ACCT Report for Work Stream 1 states that “All of these community 
powers can only be exercised after extensive community discussions and debates through 
processes of engagement and escalation. The process of escalation provides many 
opportunities for the resolution of disagreements between parties before formal action is 
required.”  Such “community powers” must presumably include the Community IRP.  This 
escalation and engagement process could not possibly be completed and still allow the 45-
day limit to be met (or possibly even a 12-month limitation), thereby potentially denying 
access to the Community IRP altogether. 
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The IPC recommends that the interplay between the Community Engagement and 
Escalation process and any subsequent Community IRP be identified and addressed, and 
that the deadline for commencement of the Community IRP be tolled.   

The IPC believes that it is necessary to amend the filing limitations periods in these ways in 
order to best serve the underlying goal of providing adequate due process and properly 
effectuate the enhanced accountability mechanisms. Cf. Logan v. Zimmerman Brush Co., 
455 U.S. 422, 437 (1982) (discussing discretion of States in erecting reasonable procedural 
requirements for triggering or foreclosing the right to an adjudication).

Time for Payment of Fees 
The requirement to pay the filing fee within 3 business days of filing the request may be 
impractical.  Many entities and organisations require an invoice in order to make such a 
payment and experience of some IPC members is that ICDR does not issue invoices within 
such a short timeframe.  A more practical solution would be to require payment within a set 
time of receipt of the invoice from ICDR, and we would suggest that 5 business days is the 
minimum appropriate time. 

In-person hearings and cross-examination

The IPC supports the proposed language which seeks to limit the holding of in-person 
hearings and calling of live witnesses to only those exceptional circumstances where the 
requesting party can demonstrate that this is necessary for the fair resolution of the Claim 
and the furtherance of the purposes of the IRP, and where appropriate balancing 
consideration has been given to the additional time and costs which would be incurred by all 
parties. See IRP Supplementary Procedures § 5. 

Consolidation, intervention and joinder

Under the existing IRP Supplementary Procedures, the only way for a third party to 
“intervene” in an IRP proceeding would be for that party to submit a statement at the request 
of the IRP Panel.  See IRP Supplementary Procedures § 5 (“The IRP PANEL may request 
additional written submissions from the party seeking review, the Board, the Supporting 
Organizations, or from other parties.”) (emphasis added).  The draft Updated 
Supplementary Rules do not fully resolve IPC concerns about the ability of interested third 
parties being able to intervene or join an IRP proceeding.  First, the draft merely permits an 
existing party to request the appointment of a Procedures Officer to determine whether 
other parties should be permitted to intervene or join the proceeding.  The draft then states 
that any person or entity qualified to be a Claimant may intervene in an IRP with the 
permission of the Procedures Officer, but it is not clear what would happen if a party does 
not request the appointment of a Procedures Officer in the first place.  In our view it is not 
appropriate for such important decisions to be made a Procedures Officer or by the Dispute 
Resolution Provider; decisions on whether to allow consolidation, joinder or intervention 
should always be made by the IRP Panel. 

In addition, although the IPC understands that IRPs are directed against ICANN, there may 
be third parties who wish to intervene in support of ICANN’s position or to safeguard their 
own position. This possibility does not appear to be accounted for in the draft which states 
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only that “Any person or entity qualified to be a CLAIMANT may intervene in an IRP with the 
permission of the PROCEDURES OFFICER”.  In particular, where the IRP is being brought 
effectively to challenge the decision of an ICANN-appointed panel, such as in the case of a 
Legal Rights Objection (LRO), the IRP would be brought by the losing party.  The LRO itself, 
however, would have been an action between two or more parties and the winning party or 
parties have a direct interest in the outcome of the IRP and it is inequitable to deny them the 
opportunity to request permission to intervene.   

To rectify these concerns, the IPC suggests that any third party directly involved in the 
underlying action which is the subject of the IRP should have the ability to petition the IRP 
Panel or Dispute Resolution Provider (if no Panel has yet been appointed in the matter) to 
join or otherwise intervene in the proceeding as either an additional Claimant or in opposition 
to the Claimant(s).  Otherwise, the IRP may not afford appropriate due process for all 
interested parties (not just those who may be aligned with the claimant or claimants on the 
issue(s) under review). 

We see no reason for restricting all Claimants collectively to the 25-page limit for Written 
Statements.  Even where a third party is participating as an additional Claimant it is not 
inconceivable that the multiple Claimants will have slightly different arguments and positions 
they wish to advance.  It would appear to be a denial of access to justice to impose this limit 
collectively.  We consider that to the extent that there is some increased cost as a result of 
the parties submitting their own Written Statements, this can be addressed in any costs 
award made by the Panel as necessary and appropriate.   

Again, these rights of intervention and joinder are necessary to serve the due process goals 
of the enhanced IRP.  Cf., e.g., Martin v. Wilks, 490 U.S. 755 (1989) (discussing a four-part 
test for determining whether a lawsuit can proceed in satisfaction of due process in the 
absence of a necessary party, including (1) whether “a judgment rendered in the person’s 
absence might be prejudicial to him or those already parties"; (2) whether the court can 
reduce or eliminate prejudice by “the shaping of relief or other measures”; (3) whether the 
judgment rendered without the outsider will be “adequate”; and (4) the costs on the plaintiff 
of a dismissal for non-joinder.). 

Appeals to the Standing Panel (Section 14)

Composition of the Appeals Panel 
The Standing Panel is defined as an “omnibus standing panel of at least seven members”.  It 
is thus envisaged that the Standing Panel may consist of more than seven members, even, 
theoretically, an unlimited number.  It may not be practical, therefore, to have the entire 
Standing Panel hear an appeal en banc for the following reasons: 

1) the number of members may make such a panel unnecessarily unwieldy;
2) a Standing Panel which consisted of an even number of members could result in no

majority decision being reached (i.e., a tied decision);
3) some members of the Standing Panel may be subject to a conflict of interest;
4) three members of the Standing Panel will have been the original deciding panellists.

This might itself be considered a conflict of interest since it must be extremely difficult
for one of the deciding panellists to impartially determine that they made a “clear
error of judgment” or applied “an incorrect legal standard”.  Certainly there would be
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a risk of the appearance or perception of bias which would undermine the appeal 
process.  We also contend that it is contrary to principles of natural justice that those 
who reached the original decision should participate in the determination of the 
appeal.   

If there is to be an appeal process, the IPC recommends that the appeal be to an Appeals 
Panel consisting of: 

1) an odd number of Standing Panel members, being a minimum of 5 and a maximum
of 7 members to be selected at random;

2) such 5 members to exclude any Standing Panel member who participated in the
original decision and any panellists who have a conflict of interest;

3) to the extent that the number of available Standing Panellists is fewer than 5,
additional Standing Panellists shall be appointed.

Such a solution would not be inconsistent with the Bylaws, which state that “Subject to any 
limitations established through the Rules of Procedure, an IRP Panel decision may be 
appealed to the full Standing Panel sitting en banc…” (ICANN Bylaws Section 4.3 (w)).  

Costs of Appeal 
Although matters of costs should be left to the ultimate discretion of the Appeals Panel, it 
seems reasonable, in the interests of justice, that there should be a presumption that an 
unsuccessful appellant will bear their opponents reasonable costs of the appeal.  Such a 
provision ought to discourage frivolous appeals with little or no prospects of success. 

Costs (Section 15)

It is common in such proceedings to seek to ensure the good conduct of parties by means of 
the threat of costs and other sanctions.  The ICDR Rules do so at Article 20(7) and Article 
21(8).  Since the IRP Supplementary Procedures state that in case of conflict between the 
two sets of rules, the IRP Supplementary Procedures will apply (See IRP Supplementary 
Procedures § 2), and since the IRP Supplementary Procedures § 15 includes language 
regarding the treatment of the costs of the IRP, as provided for under ICANN Bylaws Section 
4.3(r), the IPC believes it would be beneficial to clarify that no conflict exists in this regard.  
The addition of language within § 15 to the effect that “Nothing in these IRP Supplementary 
Procedures is intended to supersede ICDR Rules, Article 20(7) and Article 21(8), including 
the right to request an interim order allocating costs arising from a party's failure to avoid 
unnecessary delay and expense in the arbitration” would be beneficial in removing any 
possible doubt.   

Respectfully Submitted, 

Intellectual Property Constituency 
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Comments of the Noncommercial Stakeholders Group (NCSG) 
on the  

Updated Supplementary Procedures for Independent Review Process (IRP) 

January 24, 2017 

The NCSG appreciates the opportunity to comment on the ​proposed supplementary rules​ that 
have been released by the Implementation Oversight Team.  

The IRP is a very important part of ICANN’s accountability arrangements. As NCSG, one of our 
main concerns is that IRP challenges can be used to prevent ICANN from taking actions that 
exceed its mission. In particular, we want strong protections against ICANN moving into content 
regulation and other more extensive forms of regulating Internet users and uses that are not 
required to coordinate the domain name system. 

With that in mind, we have several major objections to the proposed rules: statute of limitations, 
notice, rights of intervention and remedies. 

1. Statute of Limitations. The current Supplementary Procedures for IRP provides a  very
limited time for a user  to challenge an ICANN policy as violating the mission. The challenge
must be made within 45 days of the time the person becomes aware of the harm caused but —
far more important — after one year from its passage, a decision or policy becomes ​completely
exempt​  from any IRP challenge.  The proposed supplementary rules time-limit IRP challenges
to a maximum of one year after ICANN’s action, thereby immunizing it from any subsequent
challenges. This is an extraordinary loophole.

It could easily take 2-3 years after a policy is adopted for it to be actually implemented by 
ICANN and cause harm. Under these proposed supplementary rules, no one could challenge 
the rule if the harms were caused a year after it was passed. 

Making matters worse, these problems were pointed out on the email list of the working group 
during the ICANN CCWG process. Indeed, there was general agreement that the time limit was 
a problem and should be changed. But through a series of unfortunate coincidences and bad 
decisions, those objections were ignored and the Implementation Oversight Team (IOT) 
pressed ahead with the originally proposed text.  

Time limits make sense when one is dealing with commercial contractual disputes, such as 
disputes between ICANN and a new top level domain applicant or a registrar. Those disputes 
pertain to specific decisions of ICANN, not to its overall mission and not to consensus policies 
that might violate the mission or core commitments. Clearly, we don’t want commercial actors to 
be able to hold ICANN in a state of perpetual uncertainty regarding decisions or actions in the 
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narrow domain that it regulates. But the time limits make no sense at all when applied to 
disputes over consensus policies that are alleged to transgress mission limitations. The mission 
limitations are meant to protect fundamental individual rights, and to permanently constrain 
ICANN’s mission. They are not matters of expediency and are not time-dependent. If a policy 
allows ICANN to expand its mission beyond its intended remit, the actions it takes under that 
policy should be subject to challenge at any time. 

In attempt to downplay the significance of this problem, some have argued that after a policy 
becomes immune to IRP challenge, if ICANN takes an action ​implementing​  an ICANN policy 
that is itself a violation of the mission limitations or bylaws, that is a separate event. Hence the 
clock would start again, and we would have another year to challenge the implementing action. 

There are many flaws in this interpretation. One obvious one is that such an IRP challenge 
would not be against the ​policy itself​ , it would only challenge the implementing action. This 
means that a successful challenge would not prevent any future implementations of the policy 
that might transgress mission limitations. Furthermore, the immunity of the policy itself from 
challenge would stack the deck against challengers. 

But there is an ever more serious problem with relying on implementation actions to challenge 
policies. Only ICANN actions can be challenged under the IRP. So if the implementing action is 
by a Registry, it cannot be challenged under the IRP. This takes us back to the pre-transition 
position where only Registries are protected by the IRP, and any other “materially affected 
parties” are not. Registries, who are acted on by ICANN, would always be able to challenge an 
implementing action by ICANN. But  Registrants, who are acted on indirectly through Registries 
and Registrars, would quickly run out of time to challenge the policy behind the Registry action 
and cannot challenge the Registry’s implementation. As representatives of registrants 
(non-contracted parties), NCSG finds this unacceptable.  Thus, we respectfully but firmly submit 
that the 12-month hard time limit on IRP challenges to Board policy decisions must be removed 
from Section 4. 

Our second part of this objection is the brevity of the arbitrary 45-day time limit within which a 
claimant must act after having become aware of a material harm.  Here our objection is not 
philosophical in nature -- we readily acknowledge that some time limit on action is appropriate, 
as claimants should not be permitted to “sleep on their rights” once aware of their injury. 
However, from a practical standpoint 45 days is simply too short a time period for claimants. 
This is particularly true if the potential claimant is a collective body (like the NCSG) where 
significant public actions need to be coordinated with numerous members and other 
stakeholders.  Add to this the necessity of finding and retaining counsel (not to mention the 
mechanics of funding the endeavor) and our view is that 45 days is far too short a time frame 
within which to reasonably expect action. To be candid we would think that 180 days is an 
appropriate time frame -- after all most judicial systems world-wide have limitations periods that 
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are measured in years, rather than days or months.  In the spirit of constructive compromise, 
however, we would be satisfied if the limitations period were increased to 90 days. 

The NCSG notes that the legal team from Sidley and Austin that is working with the IOT 
essentially agrees with the criticism of the IRP supplementary rules we have advanced here. 
The implementation team had an “agreement in principle” that ​“​An action/inaction by ICANN that 
is facially invalid (i.e. it could not be implemented in a way that did not violate the Articles or 
Bylaws) could be challenged anytime.” The Sidley-Austin analysis concludes,  

As currently drafted, Section 4 of the Draft Supplemental Rules does not capture the 
Agreement in Principle described above. ...[A]s currently drafted, a facially invalid action 
or inaction could not be challenged by a claimant if the material impact to the claimant 
(harm or injury) arose at a time such that the claim could not be filed within 12 months 
from the ICANN decision that created the facial invalidity. 

The Sidley-Austin report goes on to state that: 

It may be that the IRP Subgroup has determined that 12 months is the period in which a 
claimant reasonably should have known of the action or inaction giving rise to the 
Dispute in all circumstances (or in all circumstances other than where the challenge is on 
facial invalidity grounds); however, we think such a determination would be subject to 
criticism and it could result in claims being foreclosed before an injury, and hence 
knowledge of any injury, had ever arisen. 

We believe that the legal advice provided confirms our concerns; moreover, the legal experts 
concluded that “Exempting facial challenges from the 12-month rule would not create limitless 
jurisdiction.”  

2. Notice

In the real-world, an Appellant seeking to overturn a decision he/she/it lost or a regulation 
he/she/it does not like must provide notice to the Appellee. It’s a fundamental part of due 
process to allow everyone directly-involved in an underlying proceeding to come together to 
participate in its appeal. 

But those who lose arbitration decisions, e.g., Community Objections at the International 
Chamber of Commerce (created as part of the New gTLD procedures) have no such obligation. 
The losers of such Objections can (and do) file CEP and IRP actions without ever telling the 
winners that these actions have been filed. Further, it may be weeks before ICANN published 
the notice telling the world that such challenges have been filed.  
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It made be further weeks before the filings and pleadings of the IRP proceeding are published 
by ICANN on its webpage, and such a website is quite obscure and followed by only a handful 
of parties to begin with. It is likely to be well into the process before Communities (and other 
directly-impacted parties) have any idea that filings against their claims, winning decisions and 
interests have even been filed.  

The same injustice will arise when a Consensus Policy is challenged (which it may be under the 
ICANN Bylaws). There is currently no requirement that the Claimant filing an IRP must give 
notice to the Supporting Organization which created and passed the Consensus Policy. Such 
lack of notice is a violation of due process - the Supporting Organization and its Stakeholder 
Groups the right to know that a challenge has been raised -- they have the right to timely and 
“actual notice.”  

As discussed above, in a commercial arbitration there are traditionally only two parties, so 
notice is not an issue. But with the expansion of access to the IRP proceeding - for a range of 
new types of disputes- actual notice now not only makes sense, it is critical to protection of the 
fundamental rights of all the parties.  

It makes no sense when there are directly-involved additional parties -- such as noncommercial 
Communities who have fought the high barriers of a Community Objection and prevailed - to be 
left out of a challenge to their decision when the losing party (the applicant in this case) files an 
IRP proceeding with ICANN.  

It further makes no sense when the IRP is acting as a “Constitutional Court” to review a 
Consensus Policy that the whole of the Supporting Organization that negotiated that Consensus 
Policy is left out. ICANN Counsel is outstanding, but it is the Supporting Organization and the 
ICANN Community that negotiated, wrote and passed the Consensus Policy and they, too, must 
know when a challenge to that policy is filed.  

Actual notice - requiring the Claimant to file copies of its Request for an IRP together with all 
pleadings, exhibits, appendices, etc, is a standard part of due process in litigation and dispute 
forums around the world - and as easy as adding appropriate “cc’s” to the email filing the claim 
with ICANN.  

3. Right of Intervention 

Currently, the IRP ​Updated Supplementary Procedures ​ only have the disgruntled party and 
ICANN as the parties to the proceedings. All others have to apply to accepted -- and the first 
argument the Claimant’s Counsel makes is “No!”  That’s not the procedure in any other litigation 
forum which practices due process. Everywhere else, all parties to the underlying proceeding 
have the ​right to intervene -- the right to be heard in the challenge to their proceeding. 
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Here too, such a Right of Intervention (a material change to Section 7 of these Procedures) 
must be added.  

It only makes sense as ICANN was not a party to the underlying proceeding and does not know 
the arguments made. Working with ICANN, a winning party or Community must have the right to 
represent its own interests. 

Should the winning party not have the time and resources to fully engage in the IRP, they 
should at least be able to file proceedings analogous to ​Amicus Briefs​  to inform the IRP Panel 
of information that is materially-relevant to the proceeding and of which the winning party may 
be in sole possession. 

Similarly, for a challenge to a Consensus Policy, the Supporting Organization and its 
Stakeholder Group must be in a position to defend their work. The negotiation of the PDP in a 
Working Group takes months and even years. The research done, the negotiations made, the 
public comment received, and the compromises sought are all part of the record which the 
Stakeholder Groups will know. No single party, perhaps a company upset with the compromise, 
should be allowed to unilaterally challenge or seek to renegotiate a Consensus Policy without all 
other equally-engaged parties being allowed on an equal basis into the “IRP Room.” 

3. Emergency Panels and Interim Measures of Protection Must be Openly Heard with All 
Relevant Parties Present 

It is very easy to believe something is an emergency when you only hear one side. IRP Panels 
and Emergency IRP Panelists are being asked to make major decisions without hearing from all 
sides who are directly-impacted by a decision. 

So an IRP Panel may hear that a Winning Party is seeking to stop the implementation of a 
Consensus Policy (pending an IRP Proceeding that may take months or longer). What would be 
the impact of such a delayed implementation -- or implementation actually stopped after having 
commenced?!  ​Clearly, all of those directly impacted by delay of a Consensus Policy 
(including registries, registrars, and registrants) must be allowed to comment on the 
impact of that delay. If the Emergency Request impacts contracts already passed, EU 
Privacy Shields already in place, etc., it is the party directly impacted by the delay or 
cessation of the policy that will be in the best position to comment on the directly 
harm of its even temporary cessation.  

The IRP Panel or Emergency Panelist has the right and obligation to hear about the harms from 
all sides or it cannot properly evaluate “[t]he balance of hardships” as required by the ​IRP 
Supplementary Procedures ​ in Section 10.  
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4. Returning a Consensus Policy to the ICANN Board and the Supporting
Organization Which Wrote It to be Rewritten

After many months or even years of work, Supporting Organizations produce Consensus 
Policies. If on review through this new IRP “Constitutional Court” proceeding, the IRP Panel 
finds that some portion of the Consensus Policy does not comply with ICANN Bylaws or process 
and needs to be rewritten, who should do that? 

In the real word, appellate courts remand such laws and regulations back to the experts who 
created them -- back to the legislators and regulators. Then, those groups review those portions 
of the rules that need be reviewed and rewritten and do so pursuant to their rules -- and with full 
notice to their Communities. 

We’ve stepped into the IRP as a Constitutional Court without adequate consideration of the 
limitation of their powers. Like appellate courts in countries, the IRP should only be judging what 
and what is not consistent with ICANN Bylaws. The hard work of rewriting those sections of the 
Consensus Policy that were invalidated below to the communities that created the rules in the 
first place.  

Accordingly, the IRP Panels should send invalidated portions of Consensus Policies back to the 
ICANN Board which should send it back to the Supporting Organization that created them. Such 
must be the rules written into the ​IRP Supplementary Procedures ​ “Standard of Review” 
(Section 11). 

--- 

In summary, NCSG expects the supplementary rules to be modified to meet the following 
criteria: 

● The IRP has to protect registrants, not just contracted parties.
● There should be no fixed time limit on the rights of Internet users to challenge a policy

that is alleged to take ICANN beyond its mission or otherwise violate the fundamental
bylaws.

● IRP challenges need to be able to challenge policies, not just implementations,
otherwise registrants are unprotected against registries and registrars.

● While it is reasonable to set a limit on the period in which a registrant is harmed by a
policy and files an IRP challenge to the policy, 45 days is too short. Three months is
more appropriate given the need for ordinary registrants to consult with lawyers and
assess the damage caused by a policy.
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We further look forward to the supplementary rules being evaluated and wisely updated to 
resolve critical due process issues pointed out above and ensure to directly-impacted, 
materially-affected parties: 

● Actual notice,  
● Rights of intervention,  
● Rights to be heard in emergency proceedings evaluating “interim measures of 

protection” and “balance of hardships,” and especially 
● Remedies of the IRP Panel when a portion of a Consensus Policy is set aside. Clearly 

the Community must be called upon to rewrite this Consensus Policy together and 
through its well-established procedures.  

 
We greatly appreciate your upcoming work in these areas.  
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655 Third Avenue, 10th Floor, New York, NY 10017-5646, USA

t: | f: +1-212-768-7796

inta.org | 

Submitted to: comments-irp-supp-procedures-28nov16@icann.org 

January 27, 2017 

Karen Mulberry 
Director, Strategic Initiatives 
ICANN 
12025 Waterfront Drive, Suite 300 
Los Angeles, CA 90094-2536  

Re:  Updated Supplementary Procedures (USP) for Independent Review Process (IRP) 

Dear Ms. Mulberry: 

The International Trademark Association (INTA) appreciates this opportunity to comment on the 
on the draft Independent Review Process (IRP) Updated Supplementary Procedures (USP) 
prepared by the IRP Implementation Oversight Team (IOT).  INTA generally supports the 
changes that have been proposed in the USP.  Nonetheless, we do have some concerns 
around four issues; the definition of standing, the time for filing a written statement, the scope 
and application of the USP to pending independent review proceedings (IRP), and the 
limitations on discovery.  We are pleased to contribute our thoughts and recommendations 
below. 

1. Standing to File an IRP Should Include Actual or Imminent Injury or Harm.

The Updated Supplemental Rules build the legal concept of standing into the definition of 
CLAIMANT.  In particular, a CLAIMANT is defined as being limited to a party “materially affected 
by a Dispute” and to be “material affected” a claimant “must suffer an injury or harm that is 
directly and causally connected to the alleged violation.”  This is a fairly restrictive view of 
standing because it fails to offer a remedy for imminent injury or harm.  For instance, the United 
States, which has conservative standing requirements, allows for standing where a complainant 
can show “actual or imminent invasion of a legally protected interest.”  Lujan v. Defenders of 
Wildlife, 504 U.S. 555, 112 S. Ct. 2130, 119 L. Ed. 2d (1992).  This standard enables a 
CLAIMANT to avoid harm which may allow for a more just outcome rather than to wait until 
injury or harm in inflicted by an action or inaction.  As such, INTA recommends that the 
definition of CLAIMANT is revised as follows: 
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A CLAIMANT is any legal or natural person, group, or entity including, but not 
limited to the Empowered Community, a Supporting Organization, or an Advisory 
Committee, that has been materially affected by a Dispute.  To be materially 
affected by a Dispute, the Claimant must suffer an actual or imminent injury or 
harm that is directly and causally connected to the conduct complained of. 

Please note that this same definition is repeated in the USP at Section 9 which allows for a 
summary dismissal for such lack of standing.  INTA suggests that Section 9 be clarified as 
allowing summary dismissal based upon a lack of standing and that the revised definition, as 
proposed above, is implemented.  The standard of actual or imminent injury or harm should 
also be inserted into the USP at Section 11.d. which governs the standard of review for claims 
that ICANN has not enforced its contractual rights with respect to the IANA Naming Function 
Contract.     

2. The USP Should Be Applied Retroactively to All Pending IRPs 

The USP provision regarding Scope (USP 2) states that the USP shall apply in all cases 
submitted to the ICDR after the date the USP goes into effect.  We submit that the effective date 
of the USP should be October 1, 2016 which corresponds to the completion of the IANA 
Transition and the adoption of ICANN’s new Bylaws.  If the USP does not apply retroactively to 
the date the Bylaws took effect, there will be inconsistency between the Bylaws and the rules of 
procedure governing IRPs commenced prior to the USP effective date. Furthermore, to the 
extent that the USP may be said to represent ICANN’s present policy regarding fairness and 
due process, this could undermine confidence in proceedings governed by the old procedural 
rules. INTA recommends that for any IRP commenced after the date the new bylaws became 
effective and before the date the USP becomes effective, there be a mechanism whereby one 
or more parties to the proceeding may ask for the USP to govern the proceeding, provided there 
is no material disadvantage to any party’s substantive rights.  The text of Rule 2 of the USP 
contains language that could be used to define the process and articulate the relevant tests.  

3. Time for Filling a Written Statement is Inadequate  

USP Rule 4 states that “a CLAIMANT shall file a written statement of a DISPUTE with the 
International Centre for Dispute Resolution (ICDR) no more than 45 days after a CLAIMANT 
becomes aware of the material effect of an action or inaction giving rise to the DISPUTE; 
provided, however, that a statement of a DISPUTE may not be filed more than twelve (12) 
months from the date of such action or inaction.”  

INTA believes that the 45 day period for filing a written statement with the ICDR is insufficient 
for a claimant to adequately analyze and develop a bona fide claim and prepare a written 
submission. Given the likely complexity of any such claim and issues such as geographic 
distance among relevant parties, INTA is concerned that 45 days will almost never be an 
adequate amount of time for gathering, collating and analyzing all the necessary information for 
mounting an IRP.  The result is likely to be a chilling effect on claims of this sort because the 
costs and benefits of filing a written statement will be outweighed by the low likelihood of 
success due to the lack of sufficient time to obtain and organize the relevant facts, consider the 
issues and prepare appropriate submissions.  INTA recommends adopting a 90 day deadline. 
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In addition, INTA has concerns that the ultimate deadline for commencing an IRP, namely 12 
months from the date of the action or inaction giving rise to the claim, is also insufficient. INTA 
suggests that the IOT consider increasing this time period from 12 to 24 months, as it is 
plausible that the effect of an ICANN Board or ICANN staff action or inaction may not be known 
to a party within 12 months of the action or inaction.  

4. Certain Discovery Methods Should be Allowed based on a Good Faith Need for
Information

USP Rule 8 provides that “depositions, interrogatories, and requests for admission will not be 
permitted.” INTA is concerned that a blanket prohibition on depositions, interrogatories and 
requests for admission will prevent a claimant from discovering facts that are necessary to its 
case. INTA believes that witness testimony and interrogatories are important methods of 
discovery that should not be peremptorily ruled out.  Claimants preparing claims of this nature 
are unlikely to have all the necessary facts in their possession, and in some cases the facts will 
be difficult to acquire through the documentary discovery outlined in USP Rule 8. To ensure 
fairness and allow for adequate discovery, INTA recommends that a claimant be given an 
opportunity to demonstrate a good faith need for either a deposition or interrogatories based on 
the standard used to determine whether a witness is necessary at the hearing, namely, that the 
deposition or interrogatory requests (1) are necessary for a fair resolution of the claim; (2) are 
necessary to further the purposes of the IRP; and (3) considerations of fairness and furtherance 
of the purposes of the IRP outweigh the time and financial expense of the deposition and/or 
interrogatory requests. INTA would support that a limited number of requests for admissions be 
allowed. Moreover, the Updated Supplemental Rules permit relevant and material documents to 
be withheld on the nebulous grounds that the documents are “otherwise protected from 
disclosure by applicable law.”   

INTA believes that the reference to other “applicable law” is too vague and could encompass, 
for instance documents that are subject to a confidentiality agreement.   In addition, this 
standard allows parties to forum shop and re-locate documents to jurisdictions that have laws 
protecting disclosure of documents outside of international legal norms.  INTA recommends 
that, to the extent documents are subject to confidentiality restrictions, that the parties should be 
able to produce documents subject to a protective order.  Moreover, INTA suggest striking 
“otherwise protected from disclosure by applicable law” and replacing it with “otherwise 
protected from disclosure by a valid order of a court with competent jurisdiction.”    

5. About INTA

INTA is a 137 year-old global not for profit association with more than 6,400 member 
organizations from over 190 countries.  One of INTA’s goals is the promotion and protection of 
trademarks as a primary means for consumers to make informed choices regarding the 
products and services they purchase.  INTA has also been the leading voice of trademark 
owners within the Internet Community, serving as a founding member of the Intellectual 
Property Constituency of ICANN.  INTA’s Internet Committee is a group of over 200 trademark 
owners and professionals from around the world charged with evaluating treaties, laws, 
regulations and procedures relating to domain name assignment, use of trademarks on the 
Internet, and unfair competition on the Internet, whose mission is to advance the balanced 
protection of trademarks on the Internet.  
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Should you have any questions about our comments, I invite you to contact Lori Schulman, 
INTA’s Senior Director of Internet Policy at 

Sincerely, 

Etienne Sanz de Acedo 
Chief Executive Officer 
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ISPCP 
The Internet Service Provider and Connectivity Provider Constituency 

ICANN 
30 January 2017 

ISPCPComments on ICANN Updated Supplementary Procedures for 
Independent Review Process 

The Internet Service Provider and Connectivity Providers Constituency (ISPCP) welcomes 
the opportunity to submit comments on the ICANN Updated Supplementary Procedures for 
Independent Review Process (IRP). See: https://www.icann.org/public-comments/irp-supp-
procedures-2016-11-28-en.  

The ISPCP’s comment on the Updated Supplementary Procedures for Independent Review 
Process, a.) expresses concern about the proposal of a 45-day clock, b.) recommends an 
explicit definition that the Standing Panel is comprised of at least seven members, and c.) 
recommends including sections relevant to the language accommodations for dispute 
resolution, as recommended by the International Center for Dispute Resolution. 

ICSPCP Concern About Timing and Time Tables 

The ISPCP is concerned that the time limit of 45 days is impractical given the ICANN 
process and nature of such rules of procedure. Specifically, the ICANN bylaws indicate the 
rules of procedure “are intended to ensure fundamental fairness and due process” and “shall 
be informed by international arbitration norms”. As there are currently no time limits to bring 

forth an IRP, moving to a system that now has a 45-day clock would not be acceptable 
especially as current precedent demonstrates there being no time limit for any such 
matters. The proposed time limits are both unreasonable and novel, so could reduce ICANN’s 
accountability to the community. 

The proposed times do not reflect the reality of how slowly ICANN’s processes move. Policy 
development, board adoption and actual implementation can take years. How can someone be 
expected to determine if they will be harmed by a policy within the suggested 45 days, when 
such harm could take years to fully appreciate? This novel approach seeks to impose an 
arbitration system on largely non-contracted parties, who have not consented in contractual 
form to these rules of procedure. This is vastly different from a situation where two parties 
explicitly consent to dispute resolution terms via a contract.  Due to this, ICANN should and 
must err on the side of caution when allowing a party to bring an action. 

Therefore, the ISPCP encourages ICANN to reconsider those time limits and revert to 
timelines that are more practical for stakeholders engaged in the Independent Review 
Process. This would include, if necessary, a moratorium on the adoption of any time limits in 
the Updated Supplemental Procedures, until some further studies can be done to analyze the 
potential impacts of such time limits. 

Other Matters of Support, Clarification, or Concern 
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The ISPCP supports the efforts of the IRP Implementation Oversight Team, the ICANN legal 
team, and the external counsel of the CCWG-Accountability in reviewing, updating, and 
providing these Supplementary Procedures for comment. The need for review procedures that 
adhere to international standards is an admirable goal for an organization such as ICANN 
given its depth and breadth of global activity and impact. 

Thus, the ISPCP supports the use of the International Centre for Dispute Resolution’s (ICDR) 
procedures to amend the current Review Process:  

1. The ISPCP supports the explicit statement that the Standing Panel is comprised of at
least seven members, and recommends retaining this language in the final draft
submitted to the ICANN Board. However, while the number of members is indeed
mentioned in a prior section of the ICANN Bylaws, the ISPCP believes it would be
useful to clarify and emphasize the size of the Standing Panel for the benefit of those
claimants bringing a dispute.

2. The ISPCP is concerned about the lack of mention of language accommodations. The
ICDR, in its guidance documents for drafting dispute resolution documents,
recommends including a description of the language of the arbitration immediately
following the definition of the place(s) of arbitration. While the draft text adequately
describes the importance of location and region by allowing virtual hearings, the
question of language or accommodation is not addressed. The ISPCP asks that
appropriate text regarding language be included. Again, even if the expectations for
language and ICANN’s are defined elsewhere in the Bylaws, it is beneficial to restate
them here in the IRP section.

The ISPCP thanks members, volunteers and the IRP Implementation Oversight Team, the 
ICANN legal team, and the external counsel of the CCWG-Accountability for their work on 
this process and stands ready to assist. 

This comment was drafted by the ISPCP’s Public Comment Drafting team. It was approved for 
submission through the regular January 2017 ISPCP mailing list approval process.  

Submitted on behalf of the ISPCP Constituency. 

Mark McFadden 
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The standing requirement ("materially affected") is too restrictive 

 To: comments-irp-supp-procedures-28nov16@xxxxxxxxx
 Subject: The standing requirement ("materially affected") is too restrictive
 From: Karl Auerbach <karl@xxxxxxxxxxxx>
 Date: Fri, 2 Dec 2016 07:43:00 -0800

The standing requirement that one be " materially affected" is excessively 
legalistic and narrow.

ICANN exists to serve the community of internet users. Many ICANN policies 
affect huge numbers of people - the number is measured in the millions if we 
encompass only domain name registrants and exclude those who are merely 
affected less directly.

The "materially affected" limitation adopted from United States 
court practices. The rational for those court practices does not apply to 
ICANN.

The "materially affected" standard ought not to apply to questions raised by 
a member of the public about an act of ICANN, an entity whose very existence 
is premised on benefiting the public interest.

The proposed "materially affected" standing limit will further empower those 
who have financial interests in matters regulated by ICANN 
and correspondingly disempower those who merely suffer, en masse, a 
shared harm that is difficult to measure on an individual basis.

The foundation for standing should be broadened to recognize several factors. 
At a minimum it should encompass any person who uses a domain name, IP 
address, or IANA protocol parameter. At a minimum it should encompass any 
person or entity listed in any "whois" entry. It ought to encompass any 
person or entity that constitutes the "public" as construed by the California 
law of "public benefit" corporations under which ICANN has obtained its legal 
existence. Ideally, as has been said "the internet is for everyone", and thus 
"everyone" ought to have standing to complain when ICANN goes awry.

--karl-- 
Karl Auerbach 

(Former publicly elected member of the ICANN Board of Directors for North 
America) 

The 45 day/12 months time limits seem unreasonably short 

 To: comments-irp-supp-procedures-28nov16@xxxxxxxxx
 Subject: The 45 day/12 months time limits seem unreasonably short
 From: Karl Auerbach <karl@xxxxxxxxxxxx>
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 Date: Fri, 2 Dec 2016 07:19:00 -0800 

 
The proposed limits on filing - 45 days after becoming aware (and within a 12 
month limitation window) are significantly too short. 
 
Given the significant and evolving complexity of ICANN's structure and its 
layers of organic documents and procedures, only the most affluent of people 
or organizations could comprehend, research, and write a proper submission in 
a mere 45 days. As a consequence these time periods effectively shut out most 
members of the internet community - and, correspondingly, will increase the 
relative authority of those interests that have enough money to hire services 
- usually in the form of a large and expensive law firm - to react within the 
small time window. 
 
By-the-way, are those 45 days calendar days or business days? 
 
The twelve month limit will act as a kind of concrete that locks-in decisions 
in which the ill aspects take a long time to emerge and be understood. 
Moreover, many aspects may not emerge until put into actual practice; and we 
know from experience that in ICANN, it often takes years to transform a 
decision into practice so that its effects may be perceived. In addition, if 
an action of ICANN violates its principles then the door to correction ought 
to never be closed. 
 
The 45 day period ought to be changed to be least six months (180 days) after 
awareness; and the 12 month limit ought to be at least doubled, or better, 
removed entirely. 
 
        --karl-- 
        Karl Auerbach 
(Former publicly elected member of the ICANN Board of Directors for North 
America) 

[Page 46]



{01013489-1 }

Fletcher, Heald & Hildreth, P.L.C. Comments in Response to the New Draft of the “Updated 

Supplementary Procedures” for ICANN’s Independent Review Process 

Thank you to the IOT Team for its hard work on the Draft Updated Supplementary Procedures. We have 
analyzed them closely and respectfully submit there is a long way to go until they are complete. To 
ensure “fundamental fairness and due process” (guaranteed by Draft Updated Supplementary 
Procedures, Section 5, Conduct of the Independent Review), we share the following critically necessary 
changes to the provisions addressing Notice, Intervention by Right, Opportunity to heard in review of 
Emergency Petitions, and the scope of remedies IRP Panels may provide in certain types of hearings. 

We are particularly concerned about the effect of the proposed Updated Supplementary Procedures in 
two specific circumstances: 

- Challenges to decisions from Another Arbitration Tribunal; and
- Challenges to a Supporting Organization’s Consensus Policy.

These are the IRP actions that may be taken pursuant to “decisions of process-specific expert panels” 
and resulting “from action taken in response to advice or input from any Advisory Committee or 
Supporting Organization” under ICANN Bylaws, Sections 4.3(b)(iii)(2) and (3). 

------------------------------------------------------------------------------------------------------------------------------------------ 

I. Review of All Arbitration Tribunals

(e.g., “Decisions of Process-Specific Expert Panels”)  
------------------------------------------------------------------------------------------------------------------------------------------

In the ICANN Applicant Guidebook for New gTLDs, the Community and the Board created 3 forums for 
disputes to be handled by well-regarded, international Dispute Resolution Providers. They are:   

a. The World Intellectual Property Organization (WIPO) for New gTLD Legal Rights
Objections;

b. The International Chamber of Commerce (ICC) for Community Objections; and
c. The International Center for Dispute Resolution (ICDR) for String Confusion

Objections.

The Applicant Guidebook expressly rejected any avenue of appeal from the decisions of these 
arbitration tribunals. Upon losing the dispute, the rules required an applicant to withdraw their New 
gTLD Applications. A few applicants nonetheless were permitted to use the IRP to challenge the 
decisions – but without the Winning Parties’ who had prevailed in the original dispute being present!  As 
a matter of fundamental fairness and due process, winning parties must be given notice of, and be 
allowed to participate in, such challenges.1  

1 It is easy for a losing applicant to file a Request for an IRP based on the argument that another 
arbitration forum made a decision that is “inconsistent with the Articles of Incorporation or Bylaws.” But 
such a proceeding acts as an appeal of the decision of the underlying arbitration tribunal and is 
grounded in facts and arguments of the underlying proceeding to which ICANN was not a party. The 
winning party is a much-needed part and a rightful voice of this IRP proceeding. 

[Page 47]



 

{01013489-1 } 

To protect and effectuate interested parties’ fundamental right to participate effectively in an IRP 
review of an arbitration tribunal’s decision, we propose three essential procedural safeguards. 

------------------------------------------------------------------------------------------------------------------------------------------ 

A.  PROVIDE ACTUAL NOTICE TO ALL ORIGINAL PARTIES TO  

AN UNDERLYING THIRD PARTY PROCEEDING 
-------------------------------------------------------------------------------------------------------------------------------- 

First, the rules of the Updated Supplementary Procedures should provide actual and timely notice of any 
appeal of or other post-decision challenge of any underlying decision to (a) all parties to the underlying 
arbitration proceeding and (b) plus notice to the underlying tribunal provider (called the “Dispute 
Resolution Provider” in the New gTLD Applicant Guidebook).  

Fair is fair:  all affected entities should know when an appeal or challenge to a dispute has been brought, 
and very few people actually read and follow ICANN’s IRP page. (Further, initial notices, briefs and other 
filings in IRP actions are often posted weeks after they were filed – creating a disadvantage for other 
materially affected parties from the start.) 

Such actual notice is fully consistent with the rules governing the original dispute. For example, all 
Dispute Resolution Providers for New gTLD Objections (e.g., WIPO, ICC, and ICDR) require that ALL 
Notices, Filings, Pleadings, and Communications of the Parties to the DRP – from the very start of the 
Community, String and Legal Rights Objections – be copied in realtime and, at the time of filing be sent 
to all other parties in the proceeding. Fundamental fairness and due process in the IRP require nothing 
less. 

Accordingly, the Updated Supplementary Procedures must include a new Notice Provision, to include:  

1. “Where the filing invokes New ICANN Bylaws Section 4.3(b)(iii)(A)(3) – i.e., the Covered Action 
‘resulted from decisions of process-specific expert panels that are claimed to be inconsistent 
with the Articles of Incorporation or Bylaws’ – the Claimant must:  

a. Send a copy of its Notice of Independent Review Process and its Request for 
Independent Review Process together with all statements, exhibits, attachments, legal 
authorities, witness statements, and other reports or materials to all Parties to the 
original “process-specific expert panel” proceeding and decision; 

b. Use the most recent email addresses available for the Representatives of the Parties:  
i.e., either those email addresses used by the expert panel when that panel provided 
its decision to the Parties or, if the Claimant has actual knowledge of a change of email 
address, to the new email address of a Representative of a Party (e.g., where a law 
firm has merged and changed email addresses) and submit a signed, scanned 
statement attesting to the electronic delivery of all of the materials commencing the 
proceeding to all Parties to the Underlying Decision and to the Dispute Resolution 
Provider and list the names and email addresses of those who were sent these filing 
materials; and  

c. If a Claimant does not comply with the above procedures within 24 hours of 
submitting its Request for IRP, the process shall terminate. 
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2. ICANN Staff shall send a follow-up notice of Commencement of the IRP proceeding to the
Dispute Resolution Provider that administered the “process-specific expert panel” and to all
Parties to that decision.

3. The Claimant, ICANN, and the IRP Panel and Administrators shall send to the Dispute
Resolution Provider and all Parties to the underlying proceeding all correspondence, filings,
and communication with ICANN, the IRP Panel, and the IRP Forum Provider.  No part of an IRP
dispute involving a third-party “process-specific expert panel” shall take place ex parte.  All
Parties to the underlying proceeding shall be copied on all matters in the IRP unless they “opt-
out” by email to ICANN and the IRP Forum and request to be removed from distribution.”

------------------------------------------------------------------------------------------------------------------------------------------ 

B. PROVIDE A MANDATORY RIGHT OF INTERVENTION TO ALL PARTIES TO THE

UNDERLYING ARBITRATION PROCEEDING FOR WHICH REVIEW IS SOUGHT
------------------------------------------------------------------------------------------------------------------------------------------ 
Second, the Updated Supplementary Procedures must permit any party to an arbitration proceeding 
resolving a gTLD dispute to intervene as a matter of right in an appeal of or other post-decision 
challenge to the arbitral decision.  While losing Claimants may dream of enter into a room with ICANN 
alone to privately challenge their losing decision in an underlying tribunal, such private challenges are 
fundamentally unfair and a violation of due process to the winning party and every other party that 
participated earlier. Such challenges also are inconsistent with the legal systems of all developed 
countries. All parties to the underlying proceeding should have an equal opportunity to be heard. 

(Due to the “consolidation” that is recommended in the ICANN rules for third-party proceedings, such as 
the Community Objections, there can be multiple parties in such a proceeding. Each party has a right to 
be heard and participate.) 

Winning parties (and other losing parties) may or may not choose full participation in an IRP proceeding, 
as they may not have the time, inclination, or funding to do so.  To assure that at least cost is no barrier 
for such parties’ voices, concerns, and defenses to be heard, the following critical options should be 
added to the Updated Supplementary Procedures to ensure that all relevant information is made 
available to the IRP Panel:  

To Section 7.  Consolidation, Intervention, and Joinder, add: 

“A. As a matter of right, any Party or Parties to the decision of a “process-specific” expert 
panel shall be entitled to participate in an IRP proceeding challenging that decision as a matter 
of right. In such a case, any Party to the underlying proceeding may:  

1. Submit a “Request to Intervene as a Full Party.” The other Party or Parties may
then participate fully in:

a. The selection of the IRP Panelists;
b. Any pre-hearing motions, including Emergency Petitions, Procedural

Pleadings (e.g., Motions to Dismiss for Lack of Standing or Timeliness), and
Substantive Pleadings (e.g., reasons to reject the pleadings for lack of
merit);

c. Any Discovery that is conducted; and
d. Any Hearings that are held.
e. Parties who chose to intervene in this full manner shall be responsible for

their share of the costs of the IRP Panel, which shall be shared equally
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with the side that they are supporting (e.g., ICANN’s side or Claimant’s 
side). Such a “Request to Intervene as a Full Party” must be reviewed by 
the ICDR to verify the claim of Party status in the underlying proceeding is 
truthful. Upon such verification, intervention will be allowed. No 
argument against such intervention will be allowed by the IRP Forum and, 
if made, will be denied.  

2. Alternatively, any Party or Parties to the decision of a “process-specific” expert
panel shall be entitled individually, collectively,  or in combination thereof, to file
a “Friend of the IRP” Brief in response to:

a. Claimant’s Request for Independent Review Process;
b. Any Pre-Hearing Motions, including Requests for Emergency Relief and

Procedural Pleadings (e.g., Motions to Dismiss for Lack of Standing or
Timeliness); and

c. Any Additional Memoranda, Supplemental Memoranda, Post-Hearing
Briefs and similar substantive material presented to the IRP Panel.

Submissions by the Winning Party or Parties of “Friend of the IRP” Briefs and 
Responses shall be of the same lengths as that allowed to the Claimant’s Briefs and 
Responses with respect to length, with the same right to file exhibits, witness 
statements, evidence, and similar materials under IRP rules.” 

[Note: while ICANN Counsel is excellent, ICANN was not involved in the preparation or presentation of 
the briefs, arguments, hearings or other proceedings of the underlying dispute. It was the Parties, e.g., 
the Community and the Applicant (Community Objections) or another Registry and the Applicant (String 
Confusion) that presented the case below. Their briefs and arguments are not published and are 
generally only partially reflected in the decision of the Underlying Dispute Resolution Panel. As the 
decision of the underlying tribunal may be reversed, the actual arguments, evidence and reasoning 
presented in the underlying dispute are highly relevant to the IRP Panel and best presented by those 
who made the arguments. The Party that won the Underlying Proceeding is in the best position to 
defend its interests and must be allowed to do so.] 

------------------------------------------------------------------------------------------------------------------------------------------ 

C. REQUIRE THE IRP PANEL TO HEAR FROM ALL PARTIES TO THE UNDERLYING PROCEEDING

BEFORE DECIDING UPON ANY REQUEST FOR INTERIM RELIEF OR DEMAND FOR INTERIM

MEASURES OF PROTECTION 
------------------------------------------------------------------------------------------------------------------------------------------ 
Third, IRP Panel should be barred from stopping enforcement of the underlying decision or granting 
other interim relief to a Claimant until the Winning party in the underlying dispute has an opportunity to 
be heard regarding such relief.  While it may be appropriate for losing parties (e.g., the Claimant) to seek 
to stop the underlying decision from going into effect, it is not fair to do so without hearing from the 
Winning Party or Parties about the harm that will take place if the decision is delayed in its 
implementation. As a matter of fairness and due process, no request for Interim Measures of Protection 
(provisions set out in Section 10 of Updated Supplementary Procedures) must be allowed to take place 
without hearing from all other parties to the underlying proceeding; these are the parties who the delay 
will most immediately impact.  
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To implement this principle, the following language must be added to Section 10 of the Updated 
Supplementary Procedures: 

To Section 10. Interim Measures of Protection, add: 

“B. No Request for any of the Interim Measures of Protection sought by the Claimant (including, 
but not limited to, “prospective relief, interlocutory relief, or declaratory or injunctive relief” shall be 
heard by the IRP Panel, Emergency Panelist, or any other appointed party, without giving the Winning 
Party or Parties, and other parties as appropriate, a full, fair, equal, and timely right to be heard.   

1. The Winning Party or Parties from any Underlying Arbitration Tribunal shall be entitled to be
heard on any or all of the following factors, including:

(i) Harm arising from any Interim Request of the Claimant (or Other Parties that
may be added);

(ii) Both: (A) likelihood of success on the merits; or (B) sufficiently serious
questions related to the merits; and

(iii) The balance of hardships and the harm to the Winning Party (Parties) should
the Underlying Decision be further delayed in its implementation.”

[Note: As was true in Part I.B, above, ICANN was not a party to the underlying proceeding, so ICANN 
Counsel would not know the deep, substantial, and real monetary and other harms that may befall the 
Winning Party should implementation of the decision it won be further delayed or suspended – perhaps 
for weeks, months or years.  Further, how can a Panelist weigh the “balance of hardships” (Section 10 
(iii)) without hearing from both sides?] 

------------------------------------------------------------------------------------------------------------------------------------------ 

II. Review, Appeal or Challenge to the Consensus Policy

of a Supporting Organization 
------------------------------------------------------------------------------------------------------------------------------------------ 
The second, key area of concern regarding the Updated Supplementary Procedures centers on the 
provisions for reviewing, challenging, or changing “Consensus Policies created by Supporting 
Organization.” See ICANN Bylaws, Section 4.3(b)(iii)(2). Truly, and with respect, what do senior 
commercial arbitrators know about our ICANN Multistakeholder Process, and why should ICANN 
Counsel alone be required to defend the Community’s Consensus Policy – without the Supporting 
Organization and Stakeholder Groups that negotiated the Consensus Policy in good faith (and great 
effort) – should these groups choose to participate?  

As everyone in our Community knows, and as the revised Bylaws affirm, the Multistakeholder 
Community charters, negotiates, drafts, edits, reviews comments on, and finalizes Consensus Policy 
Recommendations. The Council of the Supporting Organization – e.g., the GNSO Council – accepts them 
(as appropriate), and the ICANN Board approves them (when appropriate and upon review by the 
Advisory Committees).  The ICANN Staff serves as a facilitator of the Supporting Organization’s Policy 
Development Process, but not the negotiators. In the case of a challenge, therefore, should not the 
Community be allowed to defend its Consensus Policy alongside ICANN Counsel?  

To enable a Supporting Organization to defend one of its Consensus Policies, it needs: a) timely notice to 
the Supporting Organization of an IRP filing against such a one of its consensus policies, and b) the full 
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opportunity by the Supporting Organization (and its Stakeholder Groups) to present arguments and 
evidence in defense of the Consensus Policy in the IRP proceeding.  

Further, how far may an IRP Panel go in its ruling on a Consensus Policy dispute? We respectfully submit 
that fundamental principles of fairness and due process require an IRP Panel not revoke a Consensus 
Policy unilaterally, but to send back to the Community those parts of the Consensus Policy that it 
determines need to be revised and reworked. 

By analogy, a court that reviews a challenge to regulation generally is not permitted to substitute its 
own judgment for the expert agency that wrote that regulation. Under the concepts of “judicial 
remand” and “limited review,” judges generally may not rewrite laws and regulations, but must send 
them back to the legislators and agencies that wrote them to be reviewed and reworked with the public. 
For example, In the United States, federal courts regularly find sections of new regulations that they 
determine are contrary to law or arbitrary and capricious. In such cases, those courts generally send 
these sections back to the regulatory agency that wrote them – e.g., the Food & Drug Administration, 
the Federal Trade Commission or the Federal Communications -- to be revised through the public notice 
and comment procedures of the US Administrative Procedure Act. See 5 US Code Section 706, Scope of 
Review. 

For Consensus Policies, it is only fair that the IRP Panel that invalidates a portion of the policy must send 
it back to the ICANN Board for revision. The ICANN Board should, in turn, return the invalidated portion 
of the Consensus Policy to the Supporting Organization for review and revision (with the Community).   

We recommend the following three specific changes below to implement this principle. 

------------------------------------------------------------------------------------------------------------------------------------------ 

A. PROVIDE ACTUAL NOTICE TO THE ICANN SUPPORTING ORGANIZATION,

STAKEHOLDER GROUP, WORKING GROUP CHAIRS AND ICANN COMMUNITY

THAT DEVELOPED THE CONSENSUS POLICY BEING CHALLENGED  
------------------------------------------------------------------------------------------------------------------------------------------ 
The Updated Supplementary Procedures should supplement its new Notice Provision (adding to Section 
I.A above), to include:

“4. Where the filing invokes a challenge to an ICANN Consensus Policy, adopted by a 
Supporting Organization and accepted by the ICANN Board pursuant to the public notice and 
comment processes of the ICANN Process, Actual Notice to the Supporting Organization and 
Stakeholders that adopted the Consensus Policy must be provided, as follows:  

a. The Claimant shall send a copy of the Request for IRP and its Initial Written Statement,
with all evidence, exhibits, and attachments, to the Council Chair of the Supporting
Organization that enacted the Consensus Policy, the heads of each Stakeholder Group
in the Supporting Organization and the Chair(s) of the Working Group that developed
the Consensus Policy;

b. The Claimant shall submit a signed, scanned statement to ICANN and the ICDR
attesting to the electronic delivery of all of the materials commencing this proceeding
to all Parties listed in subsection 1 above, and list the names and email address of
those who were sent these materials, within 24 hours of submitting its Request for
IRP, or this proceeding will terminate; and
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c. Within 3 business days of receiving the Notice of IRP and/or Request for IRP in any
action involving a Consensus Policy, ICANN Counsel shall publish a Notice of the IRP
Action and Details of the Challenge to an Adopted Consensus Policy in the then-
current place where ICANN posts matters open for public comment (currently
https://www.icann.org/public-comments#open-public). (The goal being to provide
notice of a challenge to ICANN policy in the place where the Community is most likely
to read about policy changes.)

5. The Claimant and ICANN shall continue to send electronic copies of all filings, pleadings,
requests, and correspondence of the IRP to the Council Chair of the Supporting
Organization that passed it, the heads of the Stakeholder Groups, and Chair(s) of the
Working Party that created the Consensus Policy unless any party or parties requests to be
removed from the distribution list.

------------------------------------------------------------------------------------------------------------------------------------------ 

B. MANDATORY RIGHT OF INTERVENTION TO THE IRP FOR THOSE WHO PARTICIPATED THE

CREATION OF THE CONSENSUS POLICY AND THOSE WHOSE INTERESTS ARE REPRESENTED IN

OR AFFECTED BY IT. 
------------------------------------------------------------------------------------------------------------------------------------------ 
The Updated Supplementary Procedures also should permit those most closely involved in enacting a 
particular Consensus Policy to participate by right in any proceeding to modify or repeal it.  Allowing a 
single disgruntled stakeholder to challenge and renegotiate a Consensus Policy with ICANN Counsel 
alone in their own corporate or personal interest is unfair and does not serve the interests of the 
Multistakeholder Community. Accordingly, the following changes must be made to the Updated 
Supplementary Procedures to ensure fair and balanced representation of all materially-affected parties 
in the right to participate in an IRP Proceeding:  

To existing Section 7.  Consolidation, Intervention, and Joinder, add: 

“The Council of the Supporting Organization that passed the Consensus Policy, any and all Stakeholder 
Groups that participated in the development of the Consensus Policy, and any and all Chair(s) of the 
PDP WG that wrote or reviewed the Consensus Policy may intervene as of right in this IRP proceeding.  

a. The Council that enacted the Consensus Policy may participate in the choice of
Panelists without cost or any escrow payment requirement;

b. The parties listed above, separately, collectively, or in several groups, shall be entitled
to submit “Friend of the IRP” briefs to respond to any initial submissions by the
Claimant, any supplemental submissions of the Claimant, or other submissions by the
Claimant.

c. The parties listed above, separately, collectively, or in several groups, shall be entitled
to participate in any hearing that is held, whether online, by telephone, in person, or
by other means.

d. The length of the responsive submissions of the parties above shall be the same as the
length allowed the Claimant for the submission with respect to which the responsive
submission is filed.

[Note: Similar to Sections I.B and I.C above, ICANN Counsel is outstanding, but never participated in the 
day-to-day negotiations and compromises of the Policy Development Process. Rather, it was the 
Community members who researched, reviewed, discussed, debated, drafted and edited the Consensus 
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Policy; these Community members will be most familiar with the Consensus Policy’s arguments and 
defense. Since the IRP Emergency Panelist holds the power to “stay” or stop implementation of a 
Consensus Policy and the full IRP Panel holds the power to reverse of overturn an ICANN Consensus 
Policy – the result of years of work – it is critical to due process that the Community that participated in 
the creation of this policy have the right, ability, and opportunity to fully and fairly defend it.] 

------------------------------------------------------------------------------------------------------------------------------------------ 

C. LIMIT WHAT THE IRP PANEL CAN DO WHEN OVERTURNING A

CONSENSUS POLICY – STANDARD OF REVIEW AND REMEDIES
------------------------------------------------------------------------------------------------------------------------------------------ 
Certainly the IRP Panel has the power to set aside a Consensus Policy as a violation of the ICANN Bylaws. 
But how likely is that after months and years of stakeholder input, Community review, Council review 
and Board review?  

More likely is the situation where the IRP Panel finds some aspect of the Consensus Policy to be contrary 
to ICANN Bylaws – some part, but not all or even most of the Consensus Policy. 

Precedent in other areas teaches that when a Community writes a rule that Community should have the 
right to revise the rule – consistent with any direction or guidance that a judge or tribunal might offer. It 
is a principle of judicial restraint that a court that sets aside a portion of a regulation or legislation must 
send it back to the expert agency that created it to revise it – consistent with the Community-based 
proceedings it used originally. To achieve fairness and due process, such must be the case here.  

Consistent with this principle, the Updated Supplementary Procedures should be modified as follows: 

To the end of Section 11, Standard of Review, add: 

“The IRP Panel may not substitute its judgment for that of the Supporting Organization’s Council or 
the ICANN Board by rewriting a Consensus Policy. After hearing from all Materially-Affected Parties of 
the Supporting Organization (including Stakeholder Groups) and Co-Chairs of the Working Group who 
choose to participate, the Panel may determine that all or a portion of a Consensus Policy is contrary 
to ICANN Bylaws.   

If the IRP Panel makes such a determination, it shall provide one or more of the following remedies: 

1. Identify to the ICANN Board the specific portions of the Consensus Policy that it
found to violate the ICANN Bylaw;

2. Indicate what portions of the Consensus Policy (if any) do not violate the ICANN
Bylaws;

3. Remand the Consensus Policy to the ICANN Board for review with the Council that
adopted it in accordance with the IRP Panel’s decision; and

4. Indicate whether the Panel recommends that the Consensus Policy should be
suspended pending Board and Supporting Organization review and rewriting.

Prior to any determination by an IRP Panel that a Consensus Policy should be suspended pending 
Board and Supporting Organization review and revision, the IRP Panel must request input from the 
materially-affected parties and the Supporting Organization and its Stakeholder Groups whether any 
harms or dangers may arise from the Policy’s suspension.  
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The IRP Panel must provide notice to the materially affected groups and an adequate opportunity for 
them to be heard regarding (a) the harms they may suffer from the Policy’s suspension and (b) other 
courses of action that the Panel should consider taking in lieu of such suspension.” 

------------------------------------------------------------------------------------------------------------------------------------------ 

III. Additional Issues for This Proceeding and the Cooperative Engagement

Process (“CEP”) Discussion 

------------------------------------------------------------------------------------------------------------------------------------------ 

A. Fairness and Due Process Require That Equivalent Changes in Notice and Mandatory

Right of Intervention be Made to ICANN’s Cooperative Engagement Process 

------------------------------------------------------------------------------------------------------------------------------------------ 
While not the subject of this comment proceeding, Claimants challenging “decisions of process-specific 
expert panels” or Consensus Policies must not be allowed to negotiate privately with ICANN via the 
Cooperative Engagement Process (CEP). The CEP -- ICANN’s pre-IRP negotiation – empowers its 
participants to resolve their differences prior to bringing an IRP claim. The whole idea is avoid the IRP 
filing. Accordingly, it is consistent with fairness and due process for CEP negotiations to include all 
directly impacted and materially affected parties in the negotiations, should they choose to participate, 
so that they have the power to represent and protect their own interests. 

Therefore, we ask that the IOT share these comments with the CEP Work Stream 2 Subgroup and 
recommend that that subgroup make equivalent changes to the CEP that are equivalent to the proposed 
changes submitted here for the Updated Supplementary Procedures of the IRP.  

------------------------------------------------------------------------------------------------------------------------------------------ 

B. Strongly Urge the IOT Not to Copy Entire Bylaw Sections

into the IRP Updated Supplementary Procedures 
------------------------------------------------------------------------------------------------------------------------------------------ 
We are surprised to see large sections of the Updated Supplementary Procedures copied from the ICANN 
Bylaws. While we can understand references to the Bylaws, wholesale copying can lead to problems, 
particularly if there develop inconsistencies between the two versions. Which one should parties follow? 

To avoid this unnecessary problem, we recommend that the Updated Supplementary Procedures simply 
reference relevant ICANN Bylaw sections. Then the researcher can check the relevant Bylaws section 
and return to the Updated Supplementary Procedures for additional guidance. 

For example, the definitions section might state: 

1. “Definitions

The definitions of Claimant, Covered Actions and Disputes are set out in
Section 4.3(b) of the ICANN Bylaws.”

[Continue with definitions of “Emergency Panelist” and other terms not defined
in the Bylaws.].
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------------------------------------------------------------------------------------------------------------------------------------------ 

C. Review of the International Centre for Dispute Resolution Itself
------------------------------------------------------------------------------------------------------------------------------------------ 
Every institution needs a review process. If the International Centre for Dispute Resolution (“ICDR”) 
institution and IRP process is the review for the ICANN Board and its decision, who acts as the reviewer 
of the ICDR?  What is the review process for the ICDR work and the quality of its Panels’ ability to follow 
the rules as set out in the ICANN Bylaws and the IRP Updated Supplementary Procedures?  

We would urge the IOT to give this important oversight issue some thoughts – and action. 

In conclusion, thank you for your consideration of these comments. 

Respectfully submitted, 

Kathryn A. Kleiman, Esq. 

Robert J. Butler, Esq. 

Fletcher, Heald & Hildreth 

Arlington, Virginia USA 

Tel: 703.812.0444 | Fax: 703.812.0486  

www.fhhlaw.com |www.commlawblog.com 
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Executive Summary 

This	submission	is	addressed	exclusively	to	the	“Time	for	Filing”	section	(the	“timing	rule”)	of	
the	“Draft	Supplemental	Rules	of	Procedure	for	the	Independent	Review	Process”	(the	
“Draft	Rules”),	and	responds	to	the	public	consultation	launched	on	28 	November	2016.	

We	consider	that	the	proposed	timing	rule	is	ill-judged,	and	should	be	withdrawn.	
• The	45	day	limit	for	filing	a	claim	is	too	short,	and	will	prevent	parties	who	did	not

have	advance	notice	of	the	issue	and	extensive	familiarity	with	ICANN,	from	fair
access	to	the	IRP	procedure.

• The	12	month	fixed	limit	from	the	date	of	the	action	is	not	merely	too	short,	but
miscalculated.	The	timing	rule	should	be	based	on	the	date	of	knowledge	of	the
harm	that	ICANN’s	action	gave	rise	to,	rather	than	calculated	from	the	date	of	the
action	itself.	To	do	otherwise	would	unjustly	exclude	important	cases	from	being
heard	by	the	IRP.

Both	these	flaws	are	serious,	but	it	is	the	latter	that	we	consider	catastrophic.	The	effect	of	
the	latter	will	be	to	seriously	undermine,	and	in	many	cases	utterly	negate,	the	
enforceability	of	the	Mission	limitation	that	was	a	key	commitment	by	ICANN	in	the	2016	
transition.	The	seriousness	of	this	commitment	is	shown	by	statements	in	the	bylaws	
promising	ICANN’s	accountability	as	enforced	through	an	accessible,	transparent	and	just	
resolution	of	dispute	by	the	Independent	Review	Process.	

We	submit	detailed,	point-by-point	analysis	of	the	bylaws	to	show	that	the	proposed	timing	
rule	is	inconsistent	with	the	bylaws,	and	that	the	only	timing	rule	acceptable	under	the	
bylaws	would	be	one	based	on	the	aggrieved	party’s	actual	or	imputed	knowledge	of	the	
harm	they	have	suffered.	

As	the	IRP	Implementation	Oversight	Team,	in	presenting	the	Draft	Rules,	did	not	see	fit	to	
offer	a	justification,	we	have	addressed	some	points	that	we	believe	might	have	been	made	
in	their	defense.	We	consider	fears	that	a	more	permissive	timing	rule	would	expose	ICANN	
to	unlimited	uncertainty;	we	find	these	unconvincing.	ICANN	is	protected	very	effectively	by	
the	strictly	limited	nature	of	remedies	available	under	the	IRP.	Nor	do	we	find	plausible	the	
notion	that	greater	access	to	the	IRP	would	expose	ICANN	to	a	broader	legal	risk	in	civil	
courts.	More	generally,	we	do	not	agree	that	it	is	better	to	err	on	the	side	of	an	expeditious	
process:	in	our	view,	too	strict	a	timing	rule	is	as	bad	as	too	lax.	We	examine	the	case	for	
relaxing	the	rule	on	Standing,	but	conclude	it	would	neither	be	appropriate	nor	an	adequate	
substitute	for	correcting	the	flawed	timing	rule.	And	finally	we	explain	why	the	possibility	
that	the	Empowered	Community	might	bring	a	challenge	is	no	substitute	for	ensuring	that	
the	individual	right	to	bring	an	IRP	case	is	genuinely	available	to	a	materially	affected	party,	
as	the	2016	transition	and	the	ICANN	bylaws	promise.	

For	these	reasons	we	recommend	that	the	proposed	timing	rule	in	the	Draft	Rules	be	
withdrawn.	A	replacement	should	be	developed	and	systematically	compared	against	the	
obligations	in	the	bylaws,	before	being	published	for	further	public	comment	together	with	a	
reasoned	justification.	
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About LINX 
The	London	 Internet	Exchange,	LINX,	 is	a	membership	organisation	 for	network	operators.	
LINX	 operates	 Internet	 Exchange	 Points,	 IXPs,	 in	 the	UK	 and	 the	USA,	 and	 represents	 the	
interests	 of	 its	membership	on	 certain	matters	 of	 public	 policy.	We	do	not	 claim	 that	 our	
positions	are	supported	in	every	respect	by	every	one	of	our	740	members,	but	believe	that	
the	positions	we	take	are	substantially	supported	by	our	community,	and	in	the	interests	of	
the	 sector	 as	 a	whole,	 rather	 than	 any	 particular	 company	 or	 business	model.	Over	more	
than	20	years,	policy	makers	 in	government	and	other	 institutions	have	come	to	recognise	
the	value	of	LINX’s	voice	on	behalf	of	the	operator	community.	

Introduction 
This	 submission	 concerns	only	one	element	of	 the	proposed	 “Draft	 Supplemental	Rules	of	
Procedure	for	the	Independent	Review	Process”	(hereinafter,	for	brevity,	the	“Draft	Rules”),	
namely	section	4,	“Time	for	Filing”.	It	responds	to	the	public	consultation	on	the	Draft	Rules	
launched	on	28 	November	2016.	

We	 argue	 that	 this	 section	 is	 defective,	 in	 that	 its	 effect	would	 be	 to	 unduly	 limit	 (and	 in	
some	cases	potentially	entirely	exclude)	a	materially	affected	party	from	being	able	to	bring	
an	 IRP	 case	 in	 respect	 of	 certain	 classes	 of	 alleged	 violations	 of	 the	 bylaws.	 We	 focus	
specifically	cases	based	on	allegations	that	ICANN	had	acted	in	a	manner	that	was	ultra	vires	
the	Mission,	and	so	in	breach	of	Section	1.1(b)	of	the	bylaws,	and	cases	based	on	allegations	
that	 ICANN	had	passed	a	policy	that	aims	to	restrict	 Internet	content,	 in	breach	of	Section	
1.1(c).	

We	note,	and	agree	with	 the	 reasoning	by	Sidley,	 independent	counsel	 to	 the	CCWG,	 that	
this	 defect	 would	 make	 the	 Draft	 Rules	 themselves	 inconsistent	 with	 the	 bylaws.	 In	
particular,	 we	 consider	 the	 Draft	 Rules	 incompatible	with	 Section	 4.1	 (which	 sets	 out	 the	
purpose	 of	 ICANN	 accountability	 and	 review)	 and	 Section	 4.3(a)	 (“Purposes	 of	 the	 IRP”),	
especially	subsections	(i)-(iii)	and	(vii).	
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The proposed timing rule 
The	Draft	Rules	state	
	

“4.	 An	 INDEPENDENT	 REVIEW	 is	 commenced	 when	 CLAIMANT	 files	 a	 written	
statement	 of	 a	 DISPUTE.	 A	 CLAIMANT	 shall	 file	 a	written	 statement	 of	 a	 DISPUTE	
with	 the	 ICDR	 no	 more	 than	 45	 days	 after	 a	 CLAIMANT	  becomes	 aware	 of	 the	
material	 affect	 of	 the	 action	 or	 inaction	 giving	 rise	 to	 the	 DISPUTE;	 provided,	
however,	 that	 a	 statement	 of	 a	 DISPUTE	may	 not	 be	 filed	more	 than	 twelve	 (12)	
months	from	the	date	of	such	action	or	inaction.	 
In	order	for	an	IRP	to	be	deemed	to	have	been	timely	filed,	all	fees	must	be	paid	to	
the	 ICDR	within	 three	business	days	 (as	measured	by	 the	 ICDR)	of	 the	 filing	of	 the	
request	with	the	ICDR.” 

	
We	understand	this	to	mean	that	the	latest	time	a	claimant	may	initiate	an	IRP	dispute	is	the	
earlier	of		

i) 45	days	after	they	become	aware	of	the	material	effect	of	the	action	or	inaction	
giving	rise	to	the	dispute;	and	

ii) 12	months	from	the	date	of	ICANN’s	action	or	inaction	giving	rise	to	the	dispute.		
	
	
It	is	important	to	note	that	time	runs	out	when	either	of	these	conditions	are	met.		
	
It	is	also	important	that	a	dispute	can	only	be	commenced	by	a	“CLAIMANT”,	a	defined	term	
limited	 to	 a	person	 “that	has	been	materially	 affected	by	a	Dispute”.	 The	Draft	Rules	 also	
state	 “To	be	materially	 affected	by	 a	Dispute,	 the	Claimant	must	 suffer	 an	 injury	 or	 harm	
that	is	directly	and	causally	connected	to	the	alleged	violation”.	
	

The proposed timing rule suppresses access to the IRP 

The	“one	year”	fixed	limit	may	prevent	a	materially	affected	party	from	ever	
having	an	opportunity	to	bring	an	IRP	case	
	
Under	the	Draft	Rules,	a	party	does	not	qualify	as	a	CLAIMANT,	and	so	may	not	bring	an	IRP	
case,	unless	they	have	suffered	an	injury	or	harm.		
	
It	 is	 possible	 that	more	 than	12	months	will	 elapse	between	an	action	by	 ICANN	and	 that	
action	actually	causing	harm	to	a	particular	party.	
	
A	 party	 that	 is	 likely	 to	 be	 harmed	 by	 an	 ICANN	 action,	 even	 if	 they	 are	 aware	 of	 the	
likelihood	and	would	wish	to	challenge	the	action	more	promptly,	is	prevented	from	bringing	
an	IRP	case	until	they	have	suffered	harm.	It	is	possible	that,	in	a	given	case,	a	specific	harm	
may	 materialise	 only	 after	 at	 least	 12	 months	 have	 passed	 since	 the	 date	 of	 the	 action	
complained	about.	 In	such	circumstances,	 the	aggrieved	party	would	be	entirely	precluded	
from	 accessing	 the	 IRP:	 for	 at	 least	 the	 first	 twelve	 months,	 because	 they	 had	 not	 yet	
suffered	harm,	and	subsequently	because	the	time	for	filing	had	expired.		
	
A	 party	 that	 suffers	 harm	 from	 an	 ICANN	 action	 that	 materialises	 (at	 least,	 in	 respect	 of	
themselves)	 only	 more	 than	 12	 months	 after	 the	 action	 complained	 about,	 is	 therefore	
deprived	entirely	of	the	opportunity	to	access	the	IRP.	
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Illustrative	example	

To	 illustrate	 the	 problem	 in	 practice,	 we	 turn	 to	 the	 ancient	 dispute	 between	 those	 that	
believe	a	boiled	egg	should	only	be	opened	by	cracking	the	shell	at	the	round	end	(the	“Big-
Endians”)	and	those	that	believe	a	boiled	egg	should	be	opened	by	cracking	the	shell	at	the	
pointy	end	(the	“Little-Endians”) .	

Let	us	suppose	that	ICANN	falls	under	the	influence	of	Big-Endians	and	adopts	the	following	
policy:	

No	 domain	 name	 shall	 be	 used	 to	 advance	 Little-Endian	 beliefs	 or	 practices.	 All	
Registry	Agreements	shall	be	amended	to	require	all	Registries	to	suspend	or	cancel	
domains	that	have	been	used	for	that	purpose.	

Such	a	policy	would	be	a	blatant	violation	of	Section	1.1(c)	of	ICANN’s	bylaws,	which	prohibit	
ICANN	from	seeking	to	restrict	Internet	content.	

We	should	consider,	however,	how	it	is	likely	to	play	out.	Once	such	a	policy	is	passed,	there	
is	likely	to	be	a	lengthy	implementation	phase.	ICANN	will	need	to	decide	whether	to	specify	
the	 precise	 terms	 that	 must	 be	 imposed	 on	 domain	 registrants	 (in	 the	 Registration	
Agreement)	to	carry	out	this	policy,	or	whether	to	leave	it	up	to	the	Registry	to	specify	those	
terms	 itself.	 If	 ICANN	decides	to	the	dictate	the	terms,	 it	must	also	decide	what	they	must	
be.	 This	 is	 likely	 to	 be	 the	 subject	 of	 public	 consultation.	 ICANN	will	 also	 need	 to	 decide	
whether	to	establish	a	global	process	for	hearing	complaints	about	violations	of	this	policy	
and	 issuing	adjudications	 (as	with	 the	Uniform	Dispute	Resolution	Policy	 for	 allegations	of	
trademark	infringement)	or	to	leave	it	up	to	Registries	to	police	and	enforce	the	policy.	If	it	
chooses	to	establish	a	global	process,	this	will	likely	take	a	substantial	period	to	develop	and	
implement;	it	will	doubtless	involve	at	least	one	public	consultation,	but	it	is	easy	to	imagine	
it	requiring	several.	

Once	ICANN	has	decided	how	the	policy	is	to	be	implemented,	Registries	will	need	a	period	
of	grace	to	adjust	their	own	Registrations	Agreements	so	as	to	ensure	that	new	registrations	
are	 covered	by	 these	 terms.	 If	 they	have	been	 left	with	 the	duty	 to	 consider	 an	 act	 upon	
complains	of	violation	of	the	policy,	they	will	need	to	establish	a	process	for	this	too.		

Finally,	it	is	likely	that	Registries	will	only	be	able	to	impose	the	new	terms	on	registrants	of	
existing	domains	as	and	when	those	domains	come	up	for	renewal.	With	gTLD	domains	most	
commonly	being	registered	on	a	two-year	renewal	cycle,	but	very	often	for	periods	of	up	to	
ten	years,	it	is	easy	to	see	that	it	could	take	many	years	before	any	given	domain	is	subject	
to	the	policy.	

Accordingly,	a	particular	party,	being	a	strong	exponent	of	Little-Endian	principles,	might	not	
themselves	be	directly	affected	by	the	policy	for	many	years,	before	finally	themselves	being	
told	that	 their	domain	 is	 forfeit	 for	violation	of	 the	policy.	During	this	 interim,	 they	will	be	
precluded	from	challenging	ICANN’s	blatant	overreach.		

When	 they	do	 finally	 suffer	harm	 themselves,	namely	 the	 loss	of	 their	domain	and	with	 it	
their	preferred	publishing	outlet	 for	Little-Endians	beliefs,	 their	complaint	 is	clearly	against	

1 For further information on the dispute between the Big-Endians and the Little-Endians, see Swift 
(1726). 
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ICANN.	Their	objection	is	not	against	their	Registry	for	having	misapplied	the	policy:	they	do	
not	deny	 that	 they	are	Little-Endians,	nor	 that	 the	main	purpose	of	 the	domain	 they	have	
registered	is	to	support	the	publication	of	Little-Endian	views,	nor	do	they	deny	that	this	is	a	
clear	 violation	of	 the	policy.	 They	do	not	deny	 that	 the	policy	 requires	 the	 cancellation	of	
their	domain,	nor	allege	that	the	Registry	has	acted	unreasonably	or	excessively	in	the	light	
of	the	policy.	Nor	 is	their	complaint	that	ICANN	staff	have	somehow	misapplied	the	policy,	
limiting	a	discretion	 that	 the	Registry	ought	otherwise	 to	have	had	 to	permit	 them	 to	use	
their	 domain	 in	 some	 limited	 way	 to	 support	 Little-Endian	 Practices.	 No:	 the	 aggrieved	
party’s	 complaint	 is	 simple,	 straightforward,	 and	 utterly	 compelling:	 ICANN	 acted	
illegitimately	 in	passing	the	policy	 in	the	first	place,	tainting	all	that	followed.	The	required	
remedy	is	equally	clear:	ICANN	must	withdraw	the	policy,	freeing	Registries	to	accept	Little-
Endian	business	once	more.	
	
The	fact	that	the	Draft	Rules	would	prevent	the	aggrieved	Little-Endians	from	bringing	an	IRP	
case	 as	 soon	 as	 the	policy	 is	 passed	 is	 unfortunate;	 the	 fact	 that	 they	would	 also	prevent	
them	from	doing	so	once	they	lose	their	domain	is	unconscionable.	It	is	also	a	clear	violation	
of	the	intent	of	the	CCWG	Final	Report,	and	of	the	bylaws.	
	
The	example	of	 the	Big-Endian/Little-Endian	dispute	may	 seem	whimsical,	 but	 the	 general	
situation	described	above	is	far	from	fanciful:	on	the	contrary,	we	describe	what	is	very	likely	
to	occur	 if	 ICANN	should	ever	decide	to	seek	to	restrict	a	certain	type	of	 Internet	content.	
This	was	precisely	 the	overreach	Section	1.1(c)	of	 the	Bylaws	sought	 to	prevent.	 Indeed,	 it	
has	 been	 argued	 that	 Section	 1.1(c)	 is	 superfluous:	 any	 action	 that	 violated	 it	 would	 also	
constitute	 a	 violation	 of	 the	more	 general	 restriction	 to	 the	Mission	 contained	 in	 Section	
1.1(b).	But	this	threat	was	considered	so	serious	that	it	was	important	to	make	explicit	and	
highly	visible	that	ICANN	was	precluded	from	such	activity.	How	damning,	then,	would	it	be	
to	adopt	rules	of	procedure	that	prevent	complaints	of	this	most	serious	violation	from	ever	
being	heard?	

 

45	days	is	an	unreasonably	short	limit	for	parties	not	“ICANN	insiders”	
Under	the	Draft	Rules,	an	IRP	dispute	may	only	be	initiated	by	filing	“a	written	statement	of	
a	DISPUTE	with	 the	 ICDR	no	more	 than	45	days	 after	 a	 CLAIMANT becomes	 aware	of	 the	
material	affect	of	the	action	or	inaction	giving	rise	to	the	DISPUTE”.		
	
In	 order	 to	 do	 this,	 after	 becoming	 aware	 of	 the	 harm	 they	 have	 suffered,	 the	 aggrieved	
party	will	need	to	complete	the	following	steps:	
	

i) to	trace	the	cause	of	the	harm,	and	to	identify	ICANN	as	the	root	cause;	
ii) connected	with	the	preceding,	to	discover	ICANN’s	existence,	to	understand	its	

role	and	how	it	relates	to	the	matter	at	issue;	
iii) to	 understand,	 probably	 on	 the	 basis	 of	 legal	 advice,	 that	 an	 ordinary	 legal	

dispute	with	ICANN	is	not	indicated;	
iv) to	discover	that	there	is	an	IRP	process;	
v) to	understand	the	limited	remedies	available	in	an	IRP	case;	
vi) to	 learn	 how	 the	 IRP	 process	 is	 conducted	 and,	 in	 particular,	 the	 means	 to	

initiate	it;	
vii) to	 learn	about	the	permissible	grounds	for	bringing	an	IRP	cases,	and	to	assess	

their	own	case	against	those	criteria;	
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viii) to	discover	and	learn	about	the	likely	costs	of	bringing	an	IRP	case,	including	the
possibility	of	being	 liable	 for	 ICANN’s	costs,	and	to	assess	and	make	a	decision
upon	their	willingness	to	incur	them;

ix) to	draft	a	 statement	of	complaint	 setting	out	 their	 claim,	 in	 terms	based	upon
the	ICANN	bylaws	alleging	violation	of	the	same

x) to	finally	take	the	decision	to	go	ahead	and	to	actually	file	with	the	ICDR

While	 longstanding	 and	 active	 members	 of	 the	 ICANN	 community,	 including	 Registries,	
Registrars	and	other	regular	ICANN	meeting	attendees	(“ICANN	insiders”)	can	reasonably	be	
expected	to	know	all	of	(i)-(v)	and	to	understand	a	fair	portion	of	(vii-viii),	by	virtue	of	that	
participation,	 parties	with	 no	 previous	 engagement	with	 ICANN,	 such	 as	 Registrants	 (who	
might	well	have	cause	to	bring	an	IRP	case)	and	other	non-contracted	stakeholders	often	will	
not.		

45	days	is	a	tight	deadline	even	if	you	are	fully	prepared,	know	the	issue	is	coming,	and	all	
you	have	 to	do	 is	 draft	 and	 submit	 your	 case.	 For	parties	who	have	an	extensive	 learning	
curve	 to	 climb	 before	 reaching	 the	 point	 of	 being	 able	 to	 draft	 a	 submission,	 so	 short	 a	
deadline	would	be	exclusionary.	

The	 45	 day	 limit	 unfairly	 discriminates	 in	 favour	 of	 ICANN	 insiders,	 in	
contravention	of	the	Fundamental	Commitments	

One	of	the	“Fundamental	Commitments”	in	the	ICANN	bylaws	is	that	it	should	
Section	1.2(a)(v)	of	the	bylaws	provides	that	it	is	a	Fundamental	Commitment	to:	

“Make	decisions	by	applying	documented	policies	consistently,	neutrally,	
objectively,	and	fairly,	without	singling	out	any	particular	party	for	discriminatory	
treatment	(i.e.,	making	an	unjustified	prejudicial	distinction	between	or	among	
different	parties)”	 	 	 	 	 (emphasis	added)	

Section	2.3	of	the	Bylaws	further	provides	
“ICANN	shall	not	apply	its	standards,	policies,	procedures,	or	practices	inequitably	or	
single	out	any	particular	party	for	disparate	treatment	unless	justified	by	substantial	
and	reasonable	cause,	such	as	the	promotion	of	effective	competition.”	

For	the	reasons	stated	in	the	previous	section,	the	timing	rule	proposed	in	the	Draft	Rules	
would	make	a	material	difference	on	the	accessibility	of	the	IRP	between	at	least	two	clearly	
identifiable	classes	of	potential	claimants,	namely	contracted	parties	and	other	regularly	
engaged	members	of	the	ICANN	community,	on	the	one	hand,	and	other	stakeholders	on	
the	other.	In	short,	ICANN	insiders	would	have	a	much	more	realistic	prospect	of	being	able	
to	access	the	IRP	to	challenge	ICANN	and	hold	it	accountable,	while	those	without	a	pre-
existing	relationship	would	not	have	a	realistic	opportunity	to	do	so.	

It	is	also	worth	noting	that	most	ICANN	actions	occur	in	consequence	of,	and	indeed	in	
furtherance	of,	the	actions	of	the	community	that	is	less	disadvantaged	by	the	proposed	
timing	rule.	

Given	these	facts,	the	proposed	timing	rule	constitutes	a	prejudicial	distinction	between	
different	parties.	No	justification	for	such	a	distinction	has	been	offered	nor,	it	is	submitted,	
could	one	be	found,	let	alone	one	that	constitutes	a	“substantial	and	reasonable	cause”.	
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The Bylaws require a realistic opportunity to bring an IRP case	
	

The	purposes	of	ICANN	accountability	generally,	and	the	IRP	specifically,	are	
set	out	in	the	bylaws	
Section	4.1	of	the	bylaws	sets	out	the	purpose	of	ICANN’s	various	accountability	and	review	
procedures,	stating:	
	

ARTICLE	4	ACCOUNTABILITY	AND	REVIEW	
Section	4.1.	PURPOSE	
In	 carrying	 out	 its	 Mission,	 ICANN	 shall	 be	 accountable	 to	 the	 community	 for	
operating	 in	 accordance	 with	 the	 Articles	 of	 Incorporation	 and	 these	 Bylaws,	
including	 the	Mission	set	 forth	 in	Article	1	of	 these	Bylaws.	 This	Article	4	 creates	
reconsideration	and	independent	review	processes	for	certain	actions	as	set	forth	in	
these	 Bylaws	 and	 procedures	 for	 periodic	 review	 of	 ICANN's	 structure	 and	
operations,	which	are	intended	to	reinforce	the	various	accountability	mechanisms	
otherwise	set	forth	in	these	Bylaws,	including	the	transparency	provisions	of	Article	
3	and	the	Board	and	other	selection	mechanisms	set	forth	throughout	these	Bylaws.	

	
Section	4.3(a)	of	the	bylaws	defines	the	purpose	of	the	IRP	specifically:	
	

Section	4.3.	INDEPENDENT	REVIEW	PROCESS	FOR	COVERED	ACTIONS	
(a)	 In	addition	to	the	reconsideration	process	described	 in	Section	4.2,	 ICANN	shall	
have	a	separate	process	for	 independent	third-party	review	of	Disputes	(defined	in	
Section	4.3(b)(iii))	alleged	by	a	Claimant	(as	defined	in	Section	4.3(b)(i))	to	be	within	
the	 scope	of	 the	 Independent	Review	Process	 ("IRP").	 The	 IRP	 is	 intended	 to	hear	
and	resolve	Disputes	for	the	following	purposes	("Purposes	of	the	IRP"):	
	
(i)	 Ensure	 that	 ICANN	 does	 not	 exceed	 the	 scope	 of	 its	 Mission	 and	 otherwise	
complies	with	its	Articles	of	Incorporation	and	Bylaws.	
	
(ii)	 Empower	 the	 global	 Internet	 community	 and	 Claimants	 to	 enforce	 compliance	
with	 the	 Articles	 of	 Incorporation	 and	 Bylaws	 through	meaningful,	 affordable	 and	
accessible	expert	review	of	Covered	Actions	(as	defined	in	Section	4.3(b)(i)).	
	
(iii)	 Ensure	 that	 ICANN	 is	 accountable	 to	 the	 global	 Internet	 community	 and	
Claimants.	
	
(iv)	Address	claims	that	ICANN	has	failed	to	enforce	its	rights	under	the	IANA	Naming	
Function	Contract	(as	defined	in	Section	16.3(a)).	
	
(v)	 Provide	 a	mechanism	by	which	direct	 customers	of	 the	 IANA	naming	 functions	
may	seek	 resolution	of	PTI	 (as	defined	 in	Section	16.1)	 service	complaints	 that	are	
not	resolved	through	mediation.	
	
(vi)	Reduce	Disputes	by	creating	precedent	to	guide	and	inform	the	Board,	Officers	
(as	 defined	 in	 Section	 15.1),	 Staff	 members,	 Supporting	 Organizations,	 Advisory	
Committees,	 and	 the	 global	 Internet	 community	 in	 connection	 with	 policy	
development	and	implementation.	
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(vii)	 Secure	 the	 accessible,	 transparent,	 efficient,	 consistent,	 coherent,	 and	 just	
resolution	of	Disputes.	
	
(viii)	 Lead	 to	 binding,	 final	 resolutions	 consistent	 with	 international	 arbitration	
norms	that	are	enforceable	in	any	court	with	proper	jurisdiction.	
	
(ix)	 Provide	 a	mechanism	 for	 the	 resolution	 of	 Disputes,	 as	 an	 alternative	 to	 legal	
action	in	the	civil	courts	of	the	United	States	or	other	jurisdictions.	
	
This	Section	4.3	 shall	be	construed,	 implemented,	and	administered	 in	a	manner	
consistent	with	these	Purposes	of	the	IRP.	

(emphasis	added)	
	

The	purpose	of	the	IRP	Rules	of	Procedure	is	set	out	in	the	bylaws	
	
Section	4.3(n)	of	the	Bylaws	provides	

(n)	Rules	of	Procedure	
	
(i)	An	IRP	Implementation	Oversight	Team	shall	be	established	in	consultation	with	
the	Supporting	Organizations	and	Advisory	Committees	and	comprised	of	members	
of	 the	 global	 Internet	 community.	 The	 IRP	 Implementation	 Oversight	 Team,	 and	
once	 the	 Standing	 Panel	 is	 established	 the	 IRP	 Implementation	Oversight	 Team	 in	
consultation	with	the	Standing	Panel,	shall	develop	clear	published	rules	for	the	IRP	
("Rules	of	Procedure")	 that	conform	with	 international	arbitration	norms	and	are	
streamlined,	easy	to	understand	and	apply	fairly	to	all	parties.	Upon	request,	 the	
IRP	 Implementation	 Oversight	 Team	 shall	 have	 assistance	 of	 counsel	 and	 other	
appropriate	experts.		
	
(ii)	 The	 Rules	 of	 Procedure	 shall	 be	 informed	 by	 international	 arbitration	 norms	
and	consistent	with	the	Purposes	of	the	IRP.	Specialized	Rules	of	Procedure	may	be	
designed	for	reviews	of	PTI	service	complaints	that	are	asserted	by	direct	customers	
of	the	IANA	naming	functions	and	are	not	resolved	through	mediation.	The	Rules	of	
Procedure	 shall	 be	 published	 and	 subject	 to	 a	 period	 of	 public	 comment	 that	
complies	 with	 the	 designated	 practice	 for	 public	 comment	 periods	 within	 ICANN,	
and	take	effect	upon	approval	by	the	Board,	such	approval	not	to	be	unreasonably	
withheld.	
	
(iii)	The	Standing	Panel	may	recommend	amendments	to	such	Rules	of	Procedure	as	
it	 deems	 appropriate	 to	 fulfill	 the	 Purposes	 of	 the	 IRP,	 however	 no	 such	
amendment	shall	be	effective	without	approval	by	the	Board	after	publication	and	a	
period	 of	 public	 comment	 that	 complies	 with	 the	 designated	 practice	 for	 public	
comment	periods	within	ICANN.		
	
(iv)	The	Rules	of	Procedure	are	 intended	to	ensure	fundamental	fairness	and	due	
process	and	shall	at	a	minimum	address	the	following	elements:	
	
(A)	The	time	within	which	a	Claim	must	be	filed	after	a	Claimant	becomes	aware	or	
reasonably	 should	 have	 become	 aware	 of	 the	 action	 or	 inaction	 giving	 rise	 to	 the	
Dispute;	
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[…]	
	
(C)Rules	governing	written	submissions,	including	the	required	elements	of	a	Claim,	
other	 requirements	 or	 limits	 on	 content,	 time	 for	 filing,	 length	 of	 statements,	
number	of	supplemental	statements,	 if	any,	permitted	evidentiary	support	 (factual	
and	expert),	including	its	length,	both	in	support	of	a	Claimant's	Claim	and	in	support	
of	ICANN's	Response;	
	
[…]”	

(emphasis	added)	
	

The	 permitted	 purposes	 of	 the	 Draft	 Rules	 is	 exhaustively	 defined	 in	 the	
bylaws,	and	adherence	to	those	purposes	is	mandatory	
		
The	 framework	 for	 the	 purpose	 of	 the	 IRP	 set	 out	 in	 the	 bylaws	 is	 exhaustive.	 It	 is	
abundantly	 clear	 from	 the	 above-quoted	provisions	of	 the	bylaws	 that	 it	 is	mandatory	 for	
the	Draft	Rules	to	support	the	purposes	set	out	in	those	sections,	and	no	other.	While	these	
purposes	 allow	 for	 considerable	 latitude	 in	 the	 Draft	 Rules	 to	 adopt,	 and	 allow	 a	 broad	
discretion	 as	 to	 whether	 one	 particular	 proposal	 or	 another	 would	 better	 support	 the	
purposes	set	out,	they	do	not	allow	ICANN	the	discretion	to	balance	these	purposes	against	
other	purposes	that	cannot	be	found	in	the	bylaws.	
	

It	is	not	a	permitted	purpose	of	the	Rules	of	Procedure	to	seek	to	secure	certainty	
for	ICANN	
	
Accordingly,	it	is	not	legitimate	for	ICANN	to	adopt	a	timing	rule	that	would	admittedly	limit	
access	to	the	IRP	on	the	basis	of	a	claim	that	it	achieves	a	fair	balance	between	the	purpose	
of	the	IRP	and	ICANN’s	administrative	convenience.	
	
This	does	not	necessarily	prevent	ICANN	from	adopting	Draft	Rules	that	contain	some	form	
of	 time	 bar.	 It	 would	 be	 potentially	 legitimate	 to	 adopt	 a	 time	 bar	 if	 it	 could	 show	 that	
allowing	claims	to	be	filed	any	later	would	reduce	fundamental	fairness	and	undermine	due	
process,	contrary	to	Section	4.3(n)(iv).	By	contrast,	it	would	not	be	not	legitimate	to	adopt	a	
time	 bar	 on	 the	 basis	 that	 the	 purposes	 of	 the	 IRP	 have	 been	 sufficiently	 achieved	 and	 a	
shorter	deadline	would	benefit	ICANN	by	creating	certainty	that	its	actions	will	stand,	not	if	
allowing	claims	to	be	filed	after	the	deadline	date	would	better	advance	the	purposes	of	the	
IRP,	and	not	undermine	any	of	them.	Certainty	for	ICANN	is	not	an	objective	authorised	by	
the	bylaws.	
	

It	 is	 not	a	permitted	purpose	of	 the	Rules	 of	Procedure	 to	 seek	 to	 secure	prompt	
action	by	claimants	for	its	own	sake		
It	 is	 also	 worth	 noting	 that	 the	 bylaws	 do	 not	 contain	 anything	 that	 directly	 imposes	 on	
claimants	a	duty	to	act	promptly.	Accordingly,	ICANN	is	not	authorised	to	adopt	rules	for	the	
purpose	 of	 requiring	 claimants	 to	 act	 promptly	 for	 its	 own	 sake:	 promptness	 may	 be	
required	in	order	to	achieve	one	of	the	specified	purposes,	but	that	must	be	justifiable.	It	is	
not	 legitimate	 to	 say	 that	 “Claimants	 could	 reasonable	 file	within	 (a	 given	 period)	 and	 so	
they	may	not	file	outside	that	period”	without	further	justification.	
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The	Bylaws	require	a	rolling	time	bar		
The	Bylaws	authorise	ICANN	to	adopt	“Rules	governing	written	submission	including	…	time	
for	 filing”,	 Section	 4.3(n)(iv)(C).	 However	 that	 provision	 is	 directed	 toward	 written	
submissions,	rather	than	the	more	platonic	notion	of	the	initiation	of	a	process.	The	Bylaws	
speak	more	specifically	of	limits	on	when	an	IRP	can	be	initiated	in	Section	4.3(n)(iv)(A)	

(iv) The	 Rules	 of	 Procedure	 are	 intended	 to	 ensure	 fundamental	 fairness	 and	 due
process	and	shall	at	a	minimum	address	the	following	elements:

(A) The	time	within	which	a	Claim	must	be	 filed	after	a	Claimant	becomes
aware	or	 reasonably	should	have	become	aware	of	 the	action	or	 inaction
giving	rise	to	the	Dispute;

(emphasis	added)	

This	 clearly	 indicates	 that	 the	 bylaws	 envisage	 that	 the	 deadline	 for	 initiating	 an	 IRP	 case	
should	be	calculated	relative	to	when	the	Claimant	became	aware	or	reasonably	should	have	
become	aware	of	 the	 action	or	 inaction	 giving	 rise	 to	 the	dispute,	 and	not	 relative	 to	 the	
date	on	which	the	action	giving	rise	to	the	dispute	took	place.	

	Accordingly,	the	12-month	fixed	deadline	contained	in	one	leg	of	the	proposed	timing	rule	
in	the	Draft	Rules	is	not	authorised	by	this	clause	of	the	Bylaws.	

Section	4.3(n)(iv)	 is	 non-exhaustive	 as	 to	 the	 “elements”	 that	 the	Rules	 of	 Procedure	may	
address,	 merely	 setting	 out	 a	 minimal	 set	 of	 elements	 that	must	 be	 addressed	 by	 those	
rules.	Nonetheless,	it	is	submitted	that	since	Section	4.3(n)(iv)(C)	describes	how	the	deadline	
for	 the	 initiation	 of	 an	 IRP	 case	 should	 be	 addressed	 (namely,	 relative	 to	 the	 date	 of	 the	
Claimant’s	knowledge	rather	than	relative	to	the	date	of	the	action),	 ICANN	does	not	have	
the	authority	to	adopt	a	rule	that	addresses	that	issue	in	a	contrary	manner.	

In	the	alternative,	even	if	that	clause	is	not	determinative	on	its	own,	it	is	submitted	that	the	
clause	 clearly	 strongly	 indicates	 a	 rolling	 deadline,	 and	 contraindicates	 a	 fixed	 one.	When	
read	 in	combination	with	other	parts	of	the	bylaws,	the	bylaws	as	a	whole	prohibit	a	fixed	
deadline.	

It	is	therefore	submitted	that	the	requirement	proposed	in	the	Draft	Rules	that	an	IRP	claim	
“may	not	be	filed	more	than	twelve	(12)	months	from	the	date	of	such	action	or	 inaction”	
must	be	removed,	and	that	no	limit	may	be	adopted	that	is	calculated	relative	to	the	date	of	
the	action.	

The	Bylaws	prohibit	time-barring	cases	that	should	be	heard	
The	bylaws	are	highly	explicit	on	the	important	purposes	served	by	the	IRP.	

Amongst	other	things,	the	IRP	forms	a	vital	mechanism	for	ensuring	that	ICANN	conforms	to	
its	 Mission	 and	 does	 not	 stray	 beyond	 that	 Mission,	 nor	 engage	 in	 explicitly	 prohibited	
activity2.	 It	 avoids	 the	 need	 for	 recourse	 to	 the	 civil	 courts,	 an	 especially	 important	 goal	
given	that	stakeholders	are	based	in	no	specific	jurisdiction	but	come	from	all	nations	of	the	

2 Section 4.3(a)(i) 
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world3.	 In	 particular,	 the	 IRP	 secures	 the	 transparent	 and	 just	 resolution	 of	 disputes,	 and	
ensures	that	the	mechanism	to	ensure	that	is	accessible	to	all	materially	affected	parties4.	
	
These	purposes	cannot	be	fulfilled	if	cases	are	unnecessarily	barred.	
	
Part	of	this	purpose	requires	that	the	settlement	of	disputes	must	be	just.	It	may	be	that	in	
particular	classes	of	cases,	the	passage	of	time	may	prevent	an	IRP	hearing	from	arriving	at	a	
just	 resolution:	over	 time,	memories	 fade,	witnesses	cease	 to	be	available,	documents	are	
lost.	 This	would	 justify	 a	 time	 bar	 for	 cases	 of	 this	 type.	 But	 these	 concerns	 speak	 to	 the	
effects	 of	 time	 on	 factual	 evidence	 that	may	 be	 required	 in	 a	 particular	 case	 in	 order	 to	
achieve	 a	 just	 resolution.	 No	 such	 consideration	 applies	 to	 cases	 that	 are	 purely	 legal	 in	
nature,	 such	as	a	 claim	 that	a	particular	activity	 is	 in	 its	entirety	ultra	vires	 the	Mission	or	
prohibited	by	Section	1.1(c)	of	the	bylaws	(as	with	the	case	given	in	the	illustrative	example	
described	earlier	in	this	document).	
	
It	may	therefore	be	suggested	that	the	question	should	be	considered	whether	any	time	bar	
at	all	should	be	applied	for	cases	that	do	not	rely	on	factual	evidence,	other	than	to	establish	
standing.	
	
Whatever	the	outcome,	we	submit	that	the	IRP	should	always	retain	the	discretion	to	hear	
a	case	notwithstanding	that	a	time	bar	has	been	exceeded,	if	the	IRP	believes	both	that	it	
is	 necessary	 to	 hear	 the	 case	 to	 achieve	 a	 just	 result,	 and	 that	 the	 passage	 of	 time	 is	
unlikely	to	compromise	the	integrity	of	the	outcome.		
	
	

The IRP IOT acted arbitrarily and without justification in its 
selection of a proposed time bar text 
	
The	Draft	Final	Report	of	the	IRP	Implementation	Oversight	Team	(IOT)	describes	the	timing	
rule	it	proposes	for	the	Draft	Rules,	but	offers	no	justification	for	the	rule	it	proposes.	There	
is	no	reasoning	whatsoever.	
	
There	 is	 no	 evidence	 that	 the	 IOT	 considered	 the	 extensive	 requirements	 set	 out	 in	 the	
bylaws	 for	 the	 rules	 of	 procedure,	 not	 that	 it	 even	 took	 those	 requirements	 into	 account	
when	 developing	 its	 proposal,	 much	 less	 that	 it	 sought	 to	 systematically	 evaluate	 its	
proposal	against	those	requirements.	
	
We	believe	that	the	IOT	should	withdraw	the	current	Draft	Rules,	either	to	proceed	with	a	
version	that	omits	the	timing	rule,	or	to	bring	forward	a	replacement	proposal	with	a	new	
timing	rule.	If	the	IOT	wishes	to	bring	forth	a	timing	rule,	it	should	restart	its	consideration	of	
this	issue,	develop	a	new	proposal	on	a	timing	rule,	and	subject	this	proposal	to	systematic	
analysis	against	the	requirements	in	the	bylaws,	before	presenting	a	reasoned	proposal	for	
new	Draft	Rules	in	relation	to	this	matter	in	a	new	round	of	public	comment.	
	
Because	 the	 IRP	 IOT	 failed	 to	 offer	 reasoning,	 it	 is	 left	 to	 us	 to	 construct,	 as	 well	 as	 to	
analyse,	possible	justifications	for	the	rule.	
	

																																																													
3 Section 4.3(a)(ix) 
4 Section 4.3(a)(vii) 
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Fears of harmful effects of late challenges are unwarranted or 
overblown 
While	we	have	 focussed	on	potential	 IRP	 challenges	 to	 ICANN	policy,	 as	 in	 the	 illustrative	
example,	 we	 are	 aware	 that	 others	 are	 more	 focussed	 on	 potential	 challenges	 to	 ICANN	
administrative	decisions	such	as	new	gTLD	delegations,	as	 in	previous	 IRP	cases	conducted	
under	the	old,	pre-transition	bylaws.	There	may	be	a	fear	that	without	a	strict,	fixed	deadline	
for	 filing	 an	 IRP	 challenge,	 ICANN	 would	 be	 exposed	 to	 the	 risk	 of	 very	 late	 reversals	 of	
decisions	that	others	rely	upon,	such	as	the	delegation	of	top	level	domain	registries.	

We	think	this	concern	is	misplaced.	

Basing	 the	 timing	 on	 the	 knowledge	 of	 being	 affected	 will	 force	 early	
challenge	by	gTLD	applicants	and	others	similarly	situated	
It	would	be	a	mistake	to	confuse	a	timing	rule	that	was	calculated	from	when	the	materially	
affected	party	became	aware	of	the	harm	they	had	suffered,	or	should	have	been	aware	of	
it,	 with	 abolishing	 the	 time	 bar	 altogether.	 A	 time	 bar	 calculated	 based	 on	 the	 party’s	
knowledge	is	still	an	effective	and	significant	limit.	

A	person	who	is	directly	involved	in	an	ICANN	process	will	know	(or	ought	to	know)	how	the	
process	affects	them	immediately,	or	very	soon.	The	clock	may	then	start	on	a	knowledge-
based	timing	rule.	

For	example,	if	an	applicant	to	run	a	gTLD	Registry	believes	they	have	been	mistreated	in	the	
applications	process,	the	time	would	run	from	the	point	when	the	applicant	became	aware	
that	it	was	not	going	to	be	assigned	to	run	the	gTLD.	This	is	not	a	long	delay.	

The	occasion	when	the	date	of	the	action	and	the	date	of	knowledge	of	the	affect	will	differ	
materially	will	be	when	a	party	was	not	affected	for	an	extended	period,	and	so	had	no	right	
to	challenge	earlier.	

The	limited	remedies	available	under	the	IRP	protect	ICANN	
There	are	only	strictly	limited	remedies	available	to	successful	claimants	under	the	IRP.	This	
limits	 ICANN’s	 exposure	 dramatically,	 and	 so	 significant	 undermines	 any	 argument	 that	
ICANN	needs	to	be	protected	from	late	claims.	

Under	the	IRP	the	only	remedy	available	is	a	finding	that	ICANN	has	acted	inconsistently	with	
the	bylaws.		

The	 IRP	 does	 not	 have	 the	 power	 to	 make	 money	 awards	 to	 successful	 claimants	 as	
compensation	for	their	loss.	Permitting	IRP	claims	to	be	filed	late	therefore	does	not	expose	
ICANN	to	a	long-running	potential	for	compensation.	

Nor	does	the	IRP	precisely	have	the	power	to	require	ICANN	to	correct	its	fault.		Admittedly,	
a	 finding	 that	 ICANN	 has	 acted	 inconsistently	 with	 the	 bylaws	 carries	 with	 it	 an	 implicit	
requirement	 that	 ICANN	 cease	 acting	 in	 that	 prohibited	 fashion,	 and	 an	 instruction	 to	
forbear	from	acting	in	such	a	fashion	in	the	future.	However,	it	does	not	necessarily	amount	
to	an	instruction	to	undo	what	has	been	done,	certainly	not	if	undoing	it	is	outside	ICANN’s	
reasonable	 control.	 For	 example,	 if	 ICANN	were	 found	 to	 have	breached	 its	 bylaws	 in	 the	
award	 of	 a	 registry	 contract	 to	 a	 particular	 applicant,	 thereby	 unfairly	 prejudicing	 the	

[Page 70]



	
	

	
Page	15	of	17	
	

	
	

interests	 of	 a	 competing	 applicant,	 we	 would	 expect	 ICANN	 to	 take	 the	 decision	 again	
(possibly,	but	not	necessarily,	awarding	the	registry	to	the	previously	unsuccessful	applicant)	
if	ICANN	had	only	reached	the	stage	of	deciding	to	make	the	award;	by	contrast,	if	the	award	
had	 been	 made	 and	 executed,	 and	 the	 initially	 successful	 applicant	 had	 established	 a	
proprietary	interest	in	the	new	registry,	we	would	not	expect	that	an	IRP	ruling	finding	fault	
in	the	award	process	would	require	ICANN	to	shut	down	or	transfer	that	registry.		
	
We	 therefore	 find	 fears	 that	 late	 claims	would	 compromise	 ICANN’s	 ability	 to	 operate	 its	
essential	functions	effectively	to	be	unconvincing.	

The	Draft	Rules	can	neither	extend	nor	reduce	access	to	the	civil	courts	
It	would	 be	 a	mistake	 to	 think	 that	 adopting	 any	 particular	 timing	 rule	 in	 the	Draft	 Rules	
would	affect	ICANN’s	liability	to	be	sued	in	the	ordinary	civil	courts.	
	
The	civil	courts	have	their	own	rules	on	standing	(which	are	likely	to	be	more	restrictive,	in	
important	respects,	than	the	Draft	Rules)	and	on	time	for	filing.	Their	rules	are	unaffected	by	
the	Draft	Rules.	If	a	person	is	aggrieved	at	an	ICANN	action,	they	may	be	heard	in	civil	courts	
if	 they	 have	 a	 cause	 of	 action,	 they	 have	 standing,	 they	 file	 in	 time,	 and	 the	 court	 has	
jurisdiction,	and	if	they	satisfy	any	other	relevant	requirements.	We	should	not	believe	that	
adopting	a	more	restrictive	timing	rule	for	the	IRP	will	help	to	keep	civil	 litigants	out	of	the	
civil	courts;	it	will	not,	nor	should	it.	Similarly,	adopting	a	timing	rule	in	the	Draft	Rules	that	
gives	more	extensive	access	to	the	IRP	will	not	give	anyone	a	right	to	be	heard	in	civil	court	
that	did	not	already	have	it.	

Other policy considerations 

Too	strict	a	time	limit	is	as	bad	as	too	lax	
It	 would	 be	 a	 mistake	 to	 approach	 the	 question	 of	 the	 time	 for	 filing	 solely	 from	 the	
perspective	 of	 “how	 long	 do	 claimants	 need	 in	 order	 to	 ensure	 a	 fair	 process?”:	 this	 can	
easily	 result	 in	 an	 unduly	 short	 period	 being	 selected	 for	 failure	 to	 foresee	 all	 future	
eventualities.	It	is	better	to	begin	with	the	question	“At	what	point	is	a	claim	so	late	that	the	
lateness	itself	undermines	the	fairness	and	equitability	of	the	process?”.	This	approach	lends	
itself	more	 easily	 to	 a	 proper	 demand	 for	 a	 legitimate	 justification	 for	 debarring	 a	 claim,	
which	is	more	likely	to	lead	to	a	just	result,	not	to	mention	compliance	with	the	purposes	set	
out	in	the	bylaws.	

Relaxing	the	rule	on	standing	is	prohibited	by	the	bylaws	and	would	create	
its	own	problems	
The	 illustrative	 example	 we	 have	 offered	 demonstrates	 that	 for	 important	 classes	 of	
challenge,	under	the	current	limitations	to	standing	in	the	Draft	Rules	it	may	not	be	possible	
to	initiate	an	IRP	challenge	for	many	years,	even	if	it	is	known	in	advance	that	a	challenge	is	
appropriate.	
	
This	begs	the	questions:	would	it	be	better	to	relax	the	rules	on	standing?	
	
Unfortunately,	 in	 our	 view,	 this	 creates	 its	 own	 problems.	 Considering	 the	 example	 of	 a	
challenge	to	an	ICANN	policy	as	being	ultra	vires	(as	in	the	illustrative	example),	if	the	rules	
of	standing	were	relaxed	so	as	to	accept	not	only	those	that	had	experienced	actual	harm,	
but	also	those	that	might	reasonably	expect	to	experience	harm	in	the	future,	then	a	broad	
class	of	potential	claimants	is	created.	At	that	point,	if	there	were	a	flood	of	claimants,	how	
would	 the	 IRP	 decide	 between	 them?	 Would	 the	 IRP	 designate	 someone	 as	 a	 class	
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representative?	 There	 is	 already	 a	 procedure	 for	 collective	 representation	 through	 the	
Empowered	 Community;	 the	 standing	 rules	 are	 intended	 to	 provide	 for	 vindication	 of	
individual	rights,	not	collective	action.	

We	therefore	view	with	caution	the	option	of	relaxing	the	rules	on	standing	so	as	to	enable	
early	 review	 of	 challenges	 to	 ICANN	 actions	 that	might	 otherwise	 be	 subject	 to	 challenge	
only	after	a	protracted	delay.	Nonetheless,	we	accept	 that	 substantial	delay	 in	 review	 is	a	
problem;	we	recommend	that	this	issue	be	subject	to	further	study.	

Community	challenge	is	not	an	adequate	substitute	for	an	individual	right	
The	community	cannot	be	relied	upon	to	challenge	breaches	of	ICANN’s	bylaws	by	using	the	
power	 of	 the	 Empowered	 Community	 to	 initiate	 the	 IRP.	 In	 particular,	 it	 cannot	 be	 relied	
upon	 to	 challenge	 breaches	 of	 the	 Mission	 limitation	 or	 the	 prohibition	 on	 restricting	
Internet	content:	ICANN	generally	acts	at	the	behest	of	its	community,	so	if	ICANN	were	to	
breach	the	Mission	limitation	it	is	quite	plausible	that	it	would	be	doing	so	with	the	consent	
and	support	of	its	community	(at	least	in	the	sense	of	regular	community	“insiders”).	This	is	
especially	true	because	a	considerable	degree	of	community	consensus	is	needed	to	exercise	
Empowered	 Community	 rights;	 even	 significant	 opposition	 to	 an	 ICANN	 action	within	 the	
ICANN	community	may	be	 insufficient	 to	cause	 the	Empowered	Community	 to	 initiate	 the	
IRP.	 Nonetheless	 the	 Mission	 limitation	 exists	 to	 protect	 the	 interest	 of	 a	 broader	
community	of	 stakeholders,	who	might	be	harmed	by	 ICANN	overreach	but	who	do	not	 	
and	should	not	be	obliged	 to	 	 regularly	engage	 in	 ICANN	decision-making	processes.	This	
must	be	capable	of	being	enforced	through	an	 individual	 IRP	case,	even	 if	 the	Empowered	
Community	fails	to	act.	

Moreover,	 the	 bylaws	 seek	 to	 protect	 not	 only	 the	 rights	 of	 the	 community,	 but	 also	 the	
rights	of	the	individual	affected	party:	a	materially	affected	party	who	has	been	harmed	by	
ICANN’s	breach	of	the	bylaws	should	not	be	deprived	of	his	right	to	challenge	ICANN	in	the	
IRP	merely	because	the	community	has	failed	to	act.	
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Conclusion: the proposed timing rule in the Draft Rules is both bad 
policy and fails to conform to the requirements of the bylaws 

The	proposed	timing	rule	in	the	Draft	Rules	unfairly	and	unreasonably	prevents	challenge	to	
ICANN	actions	that	breach	the	bylaws	and	bring	material,	concrete	and	particularised	harm	
to	 affected	 parties	 only	 after	 an	 extended	period	 has	 elapsed.	 In	 so	 doing,	 the	Draft	 Rule	
denies	 such	 parties	 the	 benefit	 of	 the	 protection	 of	 the	 IRP	 promised	 by	 the	 Bylaws	 	 a	
protection	 that	 was	 one	 of	 the	 major	 achievements	 of	 and	 conditions	 for	 the	 2016	
transition.	

If	 these	 Draft	 Rules	 are	 adopted,	 the	whole	 ICANN	 community	will	 suffer,	 because	 it	 will	
largely	negate	 some	of	 the	most	 important	commitments	 in	 the	bylaws	and	 the	 transition	
process,	namely	the	promise	that	ICANN	will	act	only	within	a	limited,	defined	Mission,	and	
that	 it	 would	 not	 exploit	 its	 role	 in	 the	 DNS	 to	 bring	 about	 content	 or	 business	 service	
restrictions	on	the	Internet.	The	timing	rule	proposed	in	these	Draft	Rules	would	make	any	
IRP	challenge	unavailable	in	most	such	cases.	

We	believe	that	it	is	incumbent	on	ICANN	to	honour	its	commitment	to	accountability,	and	
adopt	Draft	Rules	that	enable,	support	and	reinforce	access	to	the	a	fair	and	just	review	of	
its	actions	through	the	IRP.	The	timing	rule	in	these	Draft	Rules	does	not	do	so.	It	should	be	
withdrawn.	

Recommendations 

1. The	current	timing	rule	in	the	Draft	Rules	should	be	withdrawn.
2. Any	future	timing	rule	should	be	calculated	relative	to	the	later	of	the	following	the

dates:
a. The	 date	 that	 the	 claimant	 became	 aware,	 or	 reasonably	 should	 have

become	aware,	that	they	have	suffered	harm
b. The	 date	 that	 the	 claimant	 became	 aware,	 or	 reasonably	 should	 have

become	aware,	of	 ICANN’s	action	or	 inaction	that	 is	said	to	have	given	rise
to	that	harm.

3. Any	 future	 timing	 rule	 should	 cut	 off	 no	 sooner	 than	 necessary	 to	 secure	 the
purposes	of	the	IRP;	this	will	be	much	longer	than	45	days.

4. The	IRP	Panel	should	be	given	the	discretion	to	hear	claims	filed	after	they	are	out	of
time	under	the	timing	rule	adopted,	if	they	believe	that	doing	so	would	advance	the
purposes	of	the	IRP.

5. The	IRP	IOT	should	reconsider	the	timing	rule,	and	bring	forward	a	fresh	proposal.	In
conducting	 that	 reconsideration,	 the	 IRP	 IOT	 should	 systematically	 assess	 the
options	against	the	requirements	set	out	in	the	bylaws.

6. The	IRP	IOT	should	publish	its	new	proposal	for	a	further	round	of	public	comment.
In	doing	so,	it	should	also	publish	the	reasons	justifying	its	recommendation.

[Page 73]



Comments of Paul Rosenzweig and Brett Schaefer 

On the Draft Supplementary Procedures for the Independent Review Process 

On November 28, 2016, ICANN published a draft of the Updated Supplementary Procedures for the 

Independent Review Process (IRP) for public comment.   This comment reflects the observations of Brett 

Schaefer and Paul Rosenzweig of The Heritage Foundation (Heritage) to the Draft Supplemental 

Procedures. Heritage is a research and educational institution—a “think tank”—focused on U.S. 

domestic and international public policy and is a member of the Non‐Commercial Users Constituency of 

the Generic Names Supporting Organization.  

In our view, one particular aspect of the draft (Section 4, relating to the “time of filing” a complaint) 

should not be adopted in its current form because doing so would divest stakeholders of significant 

ability to challenge Board actions that allegedly violate the Bylaws of the Corporation.   

The draft proposal addresses the question of the “time for filing” of a complaint as follows:  Section 4 

establishes that IRP claims must be filed “within 45 days of the date on which a claimant first becomes 

aware of the material affect of the action or inaction giving rise to the dispute, but in any case, no more 

than twelve (12) months from the date” of the alleged Bylaws violation.    In other words, filing of a 

claim of a Bylaw violation may never occur more than 12 months after the date of adoption of the 

Bylaw. 

We believe this proposal improperly limits the ability of claimants to challenge alleged Board Bylaw 

violations and divests the internet community of a valuable tool for restraining Board behavior.  As a 

result, we think the proposal should be modified to a pure discovery rule by striking the last clause 

establishing an outside time limit of 12 months.   In other words, the time for filing a complaint should 

be “within 45 days of the date on which a claimant first became aware” of the ground for his complaint. 

We are well aware of counter arguments.  There is value in statutes of limitation and repose – especially 

in a commercial context where detrimental reliance on decision making will be high.  But the proposal, 

as drafted, leaves open the prospect of an irremediable wrong – a Bylaw violation whose affect 

manifests itself to the public and to potential claimants more than 12 months after adoption of the 

offending Bylaw.   In a Machiavellian world, one can imagine the beneficiary of a Board decision waiting 

13 months before implementing it to purposefully avoid IRP review.  In a more realistic world we can 

imagine many scenarios in which the implementation of a Board decision takes longer than 12 months 

to have an appreciable effect on the internet community.  Under either scenario, the prospect of a 

wrongful Board action that is immune from IRP review simply because of the passage of time should be 

rejected.  As a public non‐profit organization devoted to openness and transparency ICANN should not 

limit the ability of its stakeholders artificially to avoid review of its actions. 

The draft proposal attempts to mitigate this concern by asserting that ICANN board interpretations of 

policy that allegedly violate the Bylaws will still be subject to a separate statute of limitations that runs 

from the date of the offending interpretation.  While a salutary admonition, this effort is insufficient to 

ease our concern for two reasons:  First, as guidance in a report, the interpretation of the “time of filing” 

provision is not binding on subsequent IRPs.  It may be a correct interpretation (and it is certainly one 

we would support) but it may also be one that is rejected by the IRP who may, for example, adopt a 
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“relation back” doctrine as a way of time‐barring some complaints.  Second, the proposed mitigative 

report language does not address the problem of delayed implementation – that is the situation where a 

Board decision that violates the Bylaws is not implemented for more than 12 months, such that its 

adverse effects are not felt before the period of limitations has expired.  When combined with the 

provision limiting the initiation of IRPs to those who are materially affected by a Board decision, the 

draft in its current form is likely to oust many valid claimants from the ability to challenge Board actions. 

Indeed, this seemingly procedural provision may have critical practical consequences.  The IRP process in 

intended to be the principal means of countering the potential for ICANN mission creep.   And the 

constrained mission is seen as the single most significant innovation of the Accountability process. The 

ability of the IRP to act as a check on mission creep is critically weakened by a time‐constrained IRP 

because a Board decision’s impact on the mission may not be become evident until after 

implementation and application in future circumstances. 

Finally, we note that the 12‐month period of limitation has been deemed by outside counsel to be 

inconsistent with the just‐adopted new ICANN Bylaws.  According to Sidley & Austin: “Applying a strict 

12‐month limit to any IRP claim that commences at the time of the ICANN action or inaction and without 

regard to when the invalidity and material impact became known to the claimant, is inconsistent with 

the Bylaws (and is inconsistent with the terms of Annex 7 of the CCWG Report).” For this reason alone, 

Section 4 must be modified. 

In short, and not to put to fine a point on it, in this instance the need for commercial certainty must, in 

our view, yield to the equitable notion that every valid complaint should have access to an independent 

forum for review.  As drafted, with the 12‐month cutoff, we do not support the current text of Section 4 

and strongly urge its modification. 
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Time for filing - revisited 

 To: <comments-irp-supp-procedures-28nov16@xxxxxxxxx> 
 Subject: Time for filing - revisited 
 From: "Richard Hill" <rhill@xxxxxxxxx> 
 Date: Sat, 14 Jan 2017 10:26:31 +0100 

 
Following up on my previous message regarding time bars, I've given more 
thought to the matter and I think that it is important, for legal certainty, 
to set clear time bars that distinguish appeals against a policy per se from 
appeals against a decision based on a policy. 
 
Presumably people who are concerned about ICANN's policies follow the policy 
development process, or are associated with entities that follow the 
process, so they can be presumed to be informed when a new policy is 
adopted. However, for the sake of legal certainty, ICANN should publish a 
clear statement to the effect that a new policy has been approved by the 
Board and is available on its web site.  This would be the equivalent of the 
publication of law or government rule in the official register. 
 
And obviously people who are affected by a specific decision based on a 
policy will be informed of the decision. So in that case the time bar should 
start to run from the time of notification of the decision. 
 
It seems to me that a 30-day time bar would not be too stringent in light of 
common administrative law practices, but, given the diverse nature of people 
affected by ICANN's decisions, I think that a 60-day period should be 
allowed for claims filed against a policy per se. 
 
In the interests of simplicity, I think that the time bar should be the same 
for claims against a specific decision. 
 
On the basis of my previous comments on time bars, and on the above, I would 
propose to replace the current text of article 4, Time for Filing, with the 
new text shown below. 
 
Best, 
Richard 
 
--------------------- 
 
4. Time for Filing 
 
An INDEPENDENT REVIEW is commenced when CLAIMANT files a written statement 
of a DISPUTE. A CLAIMANT shall file a written statement of a DISPUTE with 
the ICDR no more than 60 days after:  
 
a) ICANN has announced that a new policy has been approved by the Board and 
published on its web site, if the claim is directed against the policy per 
se; or 
 
b) the CLAIMANT has been notified of a decision giving rise to the DISPUTE; 
or 

[Page 76]



c) ICANN has failed to take action by a deadline specified in its bylaws or
applicable policies; or

d) if none of the above applies, CLAIMANT becomes aware of the material
effect of an action or inaction giving rise to the DISPUTE; provided,
however, that in this case a statement of a DISPUTE may not be filed more
than twelve (12) months from the date of such action or inaction.

In order for an IRP to be deemed to have been timely filed, all fees must be 
paid to the ICDR within three business days (as measured by the ICDR) of the 
filing of the request with the ICDR. 

An IRP PANEL may exceptionally accept a tardy statement of a DISPUTE if 
CLAIMANT proves that it was unable to act within the time for filing despite 
having exercised due diligence, provided that a motivated request for 
acceptance of a tardy statement of DISPUTE, and the statement of DISPUTE 
itself, are filed within 60 days of the day on which CLAIMANT is able to 
act. 

Specific comments 

 To: <comments-irp-supp-procedures-28nov16@xxxxxxxxx>
 Subject: Specific comments
 From: "Richard Hill" <rhill@xxxxxxxxx>
 Date: Fri, 13 Jan 2017 21:10:59 +0100

I offer the following specific comments: 

Regarding article 5, Conduct, I support the language that restricts 
in-person hearings.  As mentioned in my previous comment, I see the IRP as a 
kind of administrative law proceeding, and, in my experience, in-person 
hearings are not usually required for such proceedings, because the evidence 
is normally found in written documents, and written pleadings on the legal 
issues suffice to inform the arbitrators.  This is particularly the case 
when, as here, the applicable law is relatively concise, consisting in our 
case of the ICANN bylaws and policies. 

Regarding article 6, Written Statements, I do not support page limits on 
briefs.  Pursuant to the fundamental right to be heard, parties should be 
free to submit briefs of whatever length they consider appropriate. (This 
comment also applies to the last paragraph of article 7.) 

Regarding article 14, Appeal, you may wish to consider making the grounds 
for appeal more precise.  You could consider the grounds for appeal of the 
UN labor-dispute process, which are: 
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(a) Exceeded its jurisdiction or competence;
(b) Failed to exercise jurisdiction vested in it;
(c) Erred on a question of law;
(d) Committed an error in procedure, such as to affect the decision of the
case; or
(e) Erred on a question of fact, resulting in a manifestly unreasonable
decision.

The rules for the UN labor dispute appeal process cited above are at: 

 http://www.un.org/en/oaj/appeals/basicdocs.shtml 

Alternatively, you might consider a simpler, but still precise formulation, 
based on the grounds of appeal permitted by the Swiss Federal Tribunal 
(supreme court) namely: 

(a) error of law, including error of procedure;
(b) manifest error on a question of fact, susceptible of affecting the
outcome of the case.

You may wish to specify that, on appeal, the full Standing Panel will be 
bound by the facts found by the first-instance panel, except to the extent 
that the appellant can prove that there was a manifest error on a question 
of fact, susceptible of affecting the outcome of the case, or to the extent 
that the appellant can prove that there was an error of procedure in 
establishing the facts, susceptible of affecting the outcome of the case. 

Regarding article 15, Costs, I would suggest that, on appeal, the appellant 
should bear the costs if it loses, otherwise it is likely that many 
first-instance decisions will be appealed.  You might wish to consider 
adding something like the following: 

"On appeal, the full Standing Panel will normally provide for the losing 
party to pay administrative costs and fees of the prevailing party, unless 
the particular circumstances of the case justify a different allocation of 
costs and fees." 

Best, 
Richard Hill 

Time bars 

 To: <comments-irp-supp-procedures-28nov16@xxxxxxxxx>
 Subject: Time bars
 From: "Richard Hill" <rhill@xxxxxxxxx>
 Date: Thu, 12 Jan 2017 10:04:50 +0100
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Since ICANN is analogous to a government regulatory body for what concerns 
certain aspects of Internet naming and addressing, the IRP is analogous to 
an administrative law review/litigation. 

Most legal systems have special rules for administrative law, even if the 
regular courts handle litigation.  Most distinguish two separate types of 
challenges: a challenge to a rule (or policy) versus a challenge to a 
specific decision taken under some rule (or policy).  In the US, these two 
types of challenges are referred to as a challenge to the rule making versus 
a challenge to an adjudication, see for example: 

  https://en.wikipedia.org/wiki/United States administrative law 

In administrative law, there are time bar for both types of challenges, see 
for example 

https://www.isba.org/sections/adminlaw/newsletter/2010/07/achecklistforjudic 
ialreviewofanadministrativeagencyde  

The fact that there is a time bar for challenges to a policy does not 
prevent subsequent challenges to decisions taken under that policy. 

The reason for the time bar on challenges to a policy per se is to provide 
legal certainty: people are entitled to know what the rules are that they 
have to follow.  If a policy can be challenged at any time, then nobody can 
know what the rules are. 

And, again, the fact that a policy cannot be challenged per se after a 
certain time does not prevent challenges to specific decisions taken under 
the policy. 

Best 
Richard Hill 
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Registries	Stakeholder	Group	Statement		
	

Issue:	Updated	Supplementary	Procedures	for	Independent	Review	Process	(IRP)	
	
Date	statement	submitted:	31	January	2017	
	
Reference	URL:	https://www.icann.org/public-comments/irp-supp-procedures-
2016-11-28-en		
	
	
	
RySG	Comment:	
	
The	Registries	Stakeholder	Group	(RySG)	welcomes	the	opportunity	to	comment	on	the	
Updated	Supplementary	Procedures	for	Independent	Review	Process	(IRP).	
	
	
Timing	of	Claim-Filing:	
	
With	respect	to	the	issue	concerning	the	time	within	which	an	IRP	claimant	must	file	its	
claim	or	lose	the	ability	to	have	IRP	review	the	claim,	the	RySG	is	aware	of	the	concerns	
raised	by	a	number	of	commenters,	including	the	concerns	raised	by	Milton	Mueller	in	
his	blog1	on	this	issue.		
	
The	RySG	thinks	a	claimant	under	the	IRP	process	should	be	given	a	fair	time	within	which	to	
make	their	claim	and	urges	the	IRP	IOT	to	review	the	timing	issue	again	because	the	
proposed	timing	is	not	fair.	The	IRP	IOT	should	ensure	that	the	claims-filing	period	allows	a	
reasonably	fair	window	for	making	claims	so	that	ICANN	can	be	appropriately	held	to	
remaining	within	Mission	by	IRP	proceedings.	The	IOT	might	also	consider	eliminating	the	45	
day	limitation	from	‘discovery’	of	a	claim	in	favor	of	a	single	‘hard’	limitations	period	of	one	
year,	with	up	to	thirty	days	thereafter	to	pay	the	filing	fee.	
	
In	addition,	the	RySG	is	concerned	that	there	is	a	lack	of	clarity	in	the	claims-filing	period	
with	respect	to	the	impact	on	the	period	of	intermediary	proceedings	aimed	at	more	
informally	handling	disputes,	e.g.	the	CEP,	the	filing	of	a	reconsideration	request,	and	the	
like.	We	strongly	believe	that	any	claims	filing	period	must	be	suspended	during	the	
pendency	of	these	intermediary	steps	aimed	at	resolving	disputes.	
	
Also	respecting	timing,	the	RySG	urges	the	IRP	IOT	to	revise	the	limit	with	respect	to	possible	
IRP	claims	by	the	Empowered	Community	to	ensure	that	there	is	sufficient	time	for	the	EC	to	
file	a	complaint,	taking	into	consideration	the	time	required	for	the	EC	to	execute	its	
escalation	process	and	prepare	materials	required	for	filing	of	a	claim.	
	
	
	
	

																																																								
1	http://www.internetgovernance.org/2017/01/07/putting-your-rights-on-the-clock-the-
irp-supplementary-
rules/?utm source=feedburner&utm medium=feed&utm campaign=Feed%3A+internetgovern
ance%2FabwE+%28IGP+Blog%29 	
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Parties	

With	respect	to	Sec.	7	(Consolidation,	Intervention	and	Joinder)	--	The	IRP	panel	should	
consider	whether	it	(as	a	panel)	or	a	"Procedures"	officer	from	within	the	standing	panel	
should	make	these	decisions	in	particular	cases.	The	IRP	panel	will	have	better	judgment	as	a	
panel	what	might	be	the	best	approach	in	any	one	case.			

Discovery	

With	respect	to	Sec.	8	(Discovery	Methods)	--	The	panel	should	have	the	power	to	allow	
other	forms	of	discovery	on	a	limited	basis	if	it	deems	appropriate,	and	also	should	have	
sanctions	power	to	compel	compliance	or	to	provide	consequences	for	non-compliance.	
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Time limits 

 To: comments-irp-supp-procedures-28nov16@xxxxxxxxx 
 Subject: Time limits 
 From: Steven Sullivan <steven.sullivan@xxxxxxxxxx> 
 Date: Tue, 10 Jan 2017 16:21:39 -0500 

 
Time limits for correcting an error in policy does not make sense. There 
should  
be no time limit for correcting an error. So if any problem arises in the  
future and time has elapsed then we all have to live with the problem because  
you implemented a time limit. This is just bad policy. Wrong and bad policy 
is  
not what we want.  
 
Se 
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EXHIBIT 237



TAF_IRP-IOT Meeting #16-23Mar17 EN

Note: The following is the output resulting from transcribing an audio file into a word/text document. Although 
the transcription is largely accurate, in some cases may be incomplete or inaccurate due to inaudible passages 
and grammatical corrections. It is posted as an aid to the original audio file, but should not be treated as an 
authoritative record. 

RECORDED VOICE: This meeting is now being recorded. 

DAVID MCAULEY: Thank you.  Welcome all, this is David McAuley speaking, and we have a 

small group so far, but in the past, a number of people have come in 

several minutes late, which is fine, so I would like to press on.  We're 

close to the five person rule, but I think we're in shape that we can roll 

on right now.  What I'd like to first do is ask if there is anybody on the 

audio bridge who is not in the Adobe room to please identify 

themselves.   

Hearing none, then I ask if there is anybody on the call so far that has 

any changes to announce to their statements of interest.  [AUDIO 

BREAK]  Hearing none, I will assume that is the case.  I just heard 

someone come in on the call, if that's someone that is on the audio 

bridge only, could they please identify themselves?   

REG LEVY: This is Reg Levy.   

DAVID MCAULEY: Hi Reg, David McAuley here, thank you.  That leads in to my 

introduction of Reg.  Reg is acting in the capacity of a chairing skills 

coach to me, and she participated in the last call, and she will 

participate in this call in background, not as a participant in the group. 

And so I appreciate everybody's understanding in that respect.  So, 
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we've covered the administrative matters, and I'd like to get into the 

agenda.   

Again, we're a small group, but we have enough to press on and I would 

like to make a record and press on and get to some of these issues.  So I 

hope that you have seen the agenda that I sent out earlier in the week.  

Once we get past the administrative stuff, we move next to the work 

timeline and the impact on the staff report, and hope you've had a 

chance to look at that.  I'd like to discuss it now.   

The current timeline looks for us to have a staff report done on the 

public comments to the draft rule by March 29th.  Obviously, that is no 

longer going to work.  And so we need to set a new date and we need to 

do it in this meeting, in order to have sufficient time that the changed 

date can be announced prior to the 29th, and that takes a little bit time 

to do that.  In my memo, I suggested that we move it to May 29th.  I'm 

sorry did someone want to say something?  I might’ve hear something. 

 

BERNARD TURCOTTE:   No, it was just me, David, I was just saying correct.   

 

DAVID MCAULEY:   Okay, thanks, Bernie.  What has to happen between here and the new 

day, whatever date we choose – let me just stop for a second and ask if 

the person that just joined us on audio only, would they please 

identify themselves?   
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LIZ LE: Hi, this is Liz Le from ICANN. 

DAVID MCAULEY:  Thank you.  We're just talking about a new date for the staff report.  The 

things that have to happen between here and that staff report are we 

need to complete our work, that is, come to consensus on how we're 

going to handle public comments, and as you okay, there are a number 

of comments, some of them complex and very good, thoughtful 

comments that we need to work through.  In addition, we need to pass 

our thoughts past Sibley, I believe, at least in my opinion we do, to 

make sure that we get a reality check, so that what we're doing, what 

we're suggesting passes legal muster.   

We then need to then hand it over to Staff, so that they can write it up 

with some direction from us as to what we intend, and have all that 

done by May 29th.  If we choose that date, which I'm suggesting, there's 

still a lot of work to do between here and there, and there is no rule 

against us beating that date.  

So I'm now going to open the floor to anybody that would like to have 

any comments on setting a new date, and that being the date of May 

29th.  If anybody that would like to say anything, please feel free.  I'm 

not seeing any hands, so I'm wondering if I could see green ticks or 

expressions of "aye," if that means that people are agreeing to the new 

date of May 29th.    

Okay, is there anybody that wants to put a red tick up and object to that 

date?  You can clear the green ticks now.  I see no objections, and so I'm 

going to assume, the, that we have just the date of May 29th.   And so 
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I'll mention to Bernie and Brenda to please act on that as the new date 

and do what you need in that respect.  I see Kavouss' notes in the chat 

asking me to slow down, and I'll do my best to do that.  Thank you 

Kavouss.  

Next on the agenda is a brief report by me to this group about some 

comments I made during ICANN58 in Copenhagen.  And it's something 

that we've expressed in our letters to SOs and ACs, as well.  And that is 

we have notified SOs and ACs that under the bylaws, specifically 4.3J, 

they have a role coming up now in the near future, to consider people 

who apply to become members of the standing panel and the SOs and 

ACs have the lone role of nominating people to the standing panel, at 

least seven, and the bylaws are perfunctory in this respect.  It really just 

sort of indicates that they will do it.   

What it says in 4.3J is, "The supporting organizations and advisory 

committee shall nominate a slate of proposed panel members from the 

well qualified candidates identified for the process."  And so they're 

going to need help, and I have said that the IOT would be willing to act 

in a helpful capacity, and it's something I think we've discussed before. 

But I just wanted to make sure it's on our radar screen.   

We can discuss it soon, I might instigate a discussion on the list, 

thoughts on how we might do this.  We might create a small team to do 

it, that would be helpful, we might do it as a group. If anybody has any 

thoughts on this topic, I would open the floor to them now to sort of 

help us move this particular bit forward.   
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Okay, I may then instigate a discussion on the list, but if this group, the 

SOs and ACs are going to need help organizing themselves, our role 

would be administrative, not inserting ourselves in their role of 

nominating, but helping them with our understanding of the bylaws, et 

cetera.  

Next we move on to public comments review.  Before we move to the 

timing issue and Malcolm, let me again mention that I need volunteers. 

Before I do that, I want to note that Kavouss' hand is up.  Kavouss, 

please take the floor.  

KAVOUSS ARASTEH: Yes, on SOs and ACs to nominate candidates to the panel, the 

qualifications of those people are those which are referred to in the 

bylaws, is that so?  

DAVID MCAULEY: Yes, that's correct, Kavouss.  The 4.3J and 4.3Q I think are the sections in 

the bylaws that describe the qualifications that someone would have to 

have to become a member of the standing panel.  And so as I 

understand it, ICANN will release an expression of interest, and I'm 

going to ask Sam to comment on that in just a minute, an expression of 

interest document inviting people to apply to become members, and 

from the bucket or the pool of people that do apply, ICANN or the SOs 

and ACs will parse through those applications to sort of put them in two 

separate piles, those who are very well qualified, and those who may be 

qualified, but don't fit into the well-qualified bucket.   
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And then from the well-qualified candidates, the SOs and ACs will 

nominate members to the standing panel.  That nomination, by the 

way, is subject to board approval, not to be unreasonably withheld. 

Does that answer your question, Kavouss?  

KAVOUSS ARASTEH:  Yes, it answered my question, but something you have not covered 

during the Work stream 1 in the bylaw of all the qualifications, and I 

don't want to change anything, to add anything, but something that 

needs to be understood, that the first among the qualifications, must or 

should have been involved in the issue of the IRC during the first work 

stream.  I have heard some people, there have never been any 

discussions and so on, so forth, and they line up other people to support 

them, so the quality person is not only something that people should 

judge, but it comes from the background and experience in the 

preparation in the discussions, knowing all of these things.   

So I don't know how ICANN will take that into account.  I hope that they 

will into account in the first meet, which I call it a short meet or I call 

them the [inaudible] for participants to be designated by the SOs and 

ACs.  So I'm just referring to ICANN to be quite sure that the people 

have all qualifications required, because this is a very, very sensitive and 

very important issue, members of the panel.  Thank you.  

DAVID MCAULEY: Thank you, Kavouss.  Sam, you have your hand raised, so I will invite you 

to take the floor.  
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SAMANTHA EISNER: Thanks, David.  So just on a bit of an admin, on the administrative side, 

where our internal team is working on finalizing a document that will be 

previewing with this group before we would post on ICANN's website. 

We think that it's appropriate to get the view of the IOT on the 

document, to check that we're meeting the spirit of the bylaws and the 

qualifications that we're putting up and the things that we're including 

in there.   

And then, to Kavouss' point, we're drafting to the specifications that are 

in the bylaws, and again, the IOT will have a chance to look at it, and 

then as David was noting, there is a vetting process, so we go through 

and we check out what is well-qualified, and then work with SOs and 

ACs to then make our appointments.   

So if there are other qualifications that aren't necessarily listed in the 

documents, but that the SOs and ACs do apply against that list of other 

well-qualified applicants, that's something that certainly the committee 

could discuss, how they wanted to do that work, to take into account 

the typed of experience we're bringing in.  But from our side, we're 

drafting it to the bylaws and some general standards, and aren't trying 

to insert any additional requirements that weren't vetted earlier.  

DAVID MCAULEY: Thank you, Sam.  Do you have any estimate on timing that you'll give us 

the document to take a look at?  



IRP-IOT_Meeting_23March2017                                                          EN 

 

Page 8 of 32 

 

SAMANTHA EISNER:   Yeah, we're just doing a final pass through it, and we're – I had hoped 

that we had something out last week during Copenhagen, but we 

weren’t able to do that, but we're hoping that we can get something out 

to you guys next week.  

 

DAVID MCAULEY:   Thank you, Sam.  Okay.  So, moving on, I'm going to ask Malcolm to take 

the floor in just a minute.  And the goal here is to follow up on 

Malcolm's discussion last week addressing the issue of the time for filing 

claims, which was the subject of a number of comments, not least 

Malcolm's own.   

I will ask you, Malcolm, as you go through this, to please keep an eye on 

time, and we're going to hope to move along, I would like very much to 

get into the next issue during this call.  And so, Malcolm, I will pay 

attention to the queue, but I may also put my hand up, because if I have 

comments, I'll be commenting as a participant and not as the lead, and 

so I'll be watching the queue for you, but if it's okay, I'll hand you the 

floor now.  

 

MALCOLM HUTTY: Thank you, David.  I apologize to anyone on the call that finds it hard 

understand me, I'm afraid I'm suffering from a bit of a cold at the 

moment.  I hope you can hear me clearly.  Okay, so to run through this 

quickly, firstly, the last meeting we had which was slightly sparsely 

attended, wasn’t really decision making meeting, it was one where we 

provided the analysis of the public comments received and as 
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preparation I had a breakdown of that, which was presented at the 

meeting and we had a discussion, but no decisions were taken.   

In short, though, to summarize very briefly, there were a number of 

comments who objected to the way the timing rule had been 

presented, on the grounds that it was either A, too short, or that the 

basis from which the calculation was done was wrong in their opinion, 

and that it needed to be based on when the harm was done or when 

the harm was known to the claimant, rather than on a fixed date as the 

date of the action, that might prevent the claimant from making a claim 

at all.   

So there was a discussion about that, but no conclusions were reached.  

I did suggest that there was point out in the public comments that was 

the first threshold question that would need to be reached before we 

went to any further issues, which was the proposal from the business 

constituency, that there should simply be a moratorium on the timing 

issue.   

Nobody on that call said that there was any support for that, but if there 

was not support for that, then we need to look at options for moving 

forward, and the structure of the rest of the session that I've got on this 

slide, that shows basically the main focus on that main point of 

contention, as to how the time is calculated, and also how it should be.   

And then a small number of relatively minor and relatively un-

contentious points have also been raised, that should be given 

consideration, but are not likely to be as substantial points of discussion 

as that main issue.   So first off, is there anyone on this call that would 
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now wish to step in and speak in favor of just simply a moratorium and 

just dropping this topic?  If there are none, and I see David.   

DAVID MCAULEY: Malcolm, I did want to say I paid very close attention to the list and 

other than in the comment, I haven't seen support for a moratorium, 

and I personally as a participant would argue against a moratorium.  I 

think we need to move on and get the rules in place.  Thank you.  

MALCOLM HUTTY: Okay, thank you.  I was thinking personally, I would have been content 

with that outcome, but I see no support for it, and so speaking in a sort 

of subdivision chair role, I think we can now say that there is just simply 

no support for this as a proposal, and we can now discard it.  

So if we can now move to the next slide, as to how time is calculated. 

This raises what I think is the main issue that has been raised, and in 

particularly, on this next slide we see the proposal that David brought 

up on the last call, and he and I have worked together for formulating 

into more clear words, the attempt to resolve the main issue that was 

raised by most of the respondents to the public comments.   

And that proposal is this; to say that the rule on timing should be that 

the claimant must file their claim no later than the later of the two 

following dates, that's so many days after the date of harm, or if later, 

so many days after the date that the claimant became aware of the 

harm, or reasonably to have been aware of it.   
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So the effect of that would be, if we pick for example six months, that 

would say that six months after you've been harmed, that's the time 

that you have got for filing, you've got to do it within six months after 

you've been harmed, unless for some reason you weren't aware that 

you had been harmed, and if that were the case, then it would be six 

months after when you aware that you had been harmed, or if it's a 

shorter time than that, when you reasonably had been aware of it.   

And to clarify the second bullet point here, that does mean when you 

ought to have been aware of it, or when you were actually aware of it, if 

you should have been aware of it beforehand, then that's the date that 

counts.  But in practicality, it's likely to mean so many days after the 

harm, unless there is some reason that you don't know, and then when 

it is that you do know, or should have known.   

So that's the proposal that was brought up in the last meeting, and with 

no disagreement in the last meeting, but it was sparsely attended, we 

worked on it together.  We both believe that this would address the 

main of the objections that were raised by the public commenters, so I 

put it to the group.  I see David's hand and Kavouss' hand.  David are 

you first, or is that an old hand?  

 

DAVID MCAULEY:   No, that's a new hand, and thank you Malcolm.  I think you alluded to it, 

but the one thing that I wanted to mention about this slide is I agree 

with you that if we can come up with whatever the number of days is, 

45, 90, 180, whatever goes in as XX, if we can agree on that, then I'm 

fine with this, except to say, just to be a little bit more clear about it, I 
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think you said this, but to be a little bit more clear, the subparagraph 2, 

where it says, "X days after the date claimant became aware of the 

harm, or ought reasonably to have been aware of it,"  to me, that would 

be best qualified by saying whichever of those two dates is earlier.   

And so I agree that it would be the later of the two dates, but with 

respect to this subparagraph alone, I think there are two potential dates 

there, when someone became aware of the harm, or should have been 

aware of the harm, the operative date there in that subparagraph is 

whichever of those two is earlier.  That's my comment.  Thank you.  

MALCOLM HUTTY: Okay. So if we then add the word, "earlier" just on the end of that 

second subclause, so it reads, "X days after the date claimant became 

aware of the harm, or ought reasonably to have been aware of it, -- if 

earlier – would that satisfy?   

DAVID MCAULEY: Yes, I think so. Thank you. 

MALCOLM HUTTY: Yes, Kavouss?   We can't hear you.  I believe Kavouss has been 

disconnected, and we are attempting to recontact him at this point. 

DAVID MCAULEY:  While we're waiting for Kavouss, I'm just wondering if anyone has 

thoughts on what should be the XX?  What's the number of days?  It 
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sounds like 45 was not well received, and there have been some other 

suggestions.  Did you want to address that now, Malcolm?   

 

KAVOUSS ARASTEH:   Yes I am on the call.  What we're doing is later than the latest, this is 

very awkward, not later than the latest...  

 

MALCOLM HUTTY:   Perhaps it would be more elegant to say before the latest following 

date.  

 

KAVOUSS ARASTEH:   The wording, but not later than the latest, is not understandable for 

many people, like me.  Maybe for you it's good, but for me it doesn't 

have any sense.  Thank you.  

 

MALCOLM HUTTY:   Okay, I see people in the chat, Kavouss that they find it hard to hear 

you, but if I may repeat what I understood you to say, you found the 

phrase, "Not later than the latest," to be difficult to understand, and it 

could be rephrased in a way that was easier to be understood, which 

I'm sure can be done.  I think at this stage we're looking for the principle 

here, and I'm sure the lawyers will find a way of phrasing it that works 

best, but we're looking for the principle.  So maybe if "They must file 

before the later of the following two dates" or something like that.  Any 

other phrasing that means the same thing, I'm sure would be 

acceptable.  
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DAVID MCAULEY:   Malcolm, you have a hand up from Sam.  

 

MALCOLM HUTTY:   Sam, please go ahead.  

 

SAMANTHA EISNER:   Hi Malcolm, thanks.  I just wanted to find out if with this phrasing the 

IOT is considering removing a suggestion that there is any outside time 

limit on an IRP, and it's solely based on when someone would find out 

about harm, is that what I should understand?  

 

MALCOLM HUTTY:   It's not only based on when someone finds out about harm, it is based 

on firstly the date that the harm occurs, or later, if they find out about 

this, or ought to have found out about this.  So we'd expect that in most 

cases it would be based on the date that the harm occurs, although 

there is a possibility that if the claimant wasn’t aware of the harm at 

that time, it could be extended, but no more later than when they 

reasonably ought to have been aware of it.   

Sam, if you are alluding to the change from a fixed date, that there is no 

reference to the date of harm, I would refer you in part to the legal 

advice we received from our independent counsel, which said we 

needed to move away from a fixed date to one based on the date of 

knowledge.   And we are in some respects responsive to that.  
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SAMANTHA EISNER: Right, I understand the need based on the timing of a date from when 

harm occurs, that's not what I'm asking about, but for the subsection 2, 

how long after an act could someone bring a claim?  Whether we put in 

180 days in there, or whatever, is it something that a claimant could 

bring five years after?  Is that a reasonable reading of this?  That's what 

I'm trying to get to.  

MALCOLM HUTTY: I think it would be really most unlikely that anyone would say that it 

took five years for them to become aware that they had been harmed 

by it, and to sustain that was reasonable for them not to have been 

aware of it for that long.  So what we are really looking at in that 

subparagraph is yes, if it's based from the date of the harm, and if you 

weren't aware of it immediately, then you can have longer, but only so 

long as is reasonable, such that you ought reasonably to have been 

aware of it.  

DAVID MCAULEY: And while Sam is considering your response, Malcolm, I just wanted to 

note that you have two hands following Sam. Kavouss is next, and then 

after Kavouss is Greg Shatan.  

MALCOLM HUTTY: And I think while Sam is considering that, we'll move to Kavouss. 
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KAVOUSS ARASTEH:   I don't understand the difference between one and two.  Let me 

explain.  A harm occurred.  Someone [inaudible] identify that harm. 

Then what you are saying in one and what you are saying in two, why 

are there two different?  The harm, and as well as the harm?  What is 

the difference?  What are we going to say here?  It's not very clear.  Can 

you kindly explain what you mean by one and two?  Either of them is 

understandable, but both of them, I don't understand.  Thank you. 

 

MALCOLM HUTTY:   Kavouss, I think it is possible it may well be that the second paragraph 

includes the first, but we would expect in most cases that the claimant 

was aware of the harm at the instant that it occurred, and it would only 

be in exceptional cases when the claimant was not aware of it.  So that's 

why it has been described in this fashion.  But I think that we should try 

to get away from the precise wording of this.  What we're looking for is 

an agreement on principle here.  Do we agree on this basic principle, 

and if we do, then we can leave it to the lawyers to find some way of 

phrasing it more elegantly than I have been able.  Does that satisfy, 

Kavouss? 

 

KAVOUSS ARASTEH:   Yes, if we are talking about principle, from the time both the principle 

one and two would there, right?  So both of them you want to keep, 

and then later on at the end, we go with one of them, but not both, 

right?  
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MALCOLM HUTTY: I think, if I understand what you're saying correctly, yes. 

KAVOUSS ARASTEH:  Okay, no problem.  Thank you. 

MALCOLM HUTTY: Greg Shatan, you have the floor. 

GREG SHATAN:  We do need both one and two, and they are not the same, and I don't 

know whether two will be an exceptional case or not.  One covers the 

date on which some harm actually occurred, and two covers the date 

that the claimant found out that the harm occurred, or should have 

found out the harm occurred, if they had been acting reasonably.  Now 

there are a number of different ways, I don’t know if we need to go 

through hypotheticals on these.   

An example that has no relevance to ICANN, but it's an easy one, if you 

have a house in the woods, very far from the nearest neighbors, and it 

burns down on July 1, you don't go there until August 1.  July 1st is the 

date from which one counts from, and August 1st would be the date of 

two.  And if there is some unreasonable amount of time to spend away 

from one's summer home, even if you never go to the summer home 

and never actually find out about it, it should be assumed that you 

would have somebody reasonably looking in on your house at least a 

couple times a year, then that you reasonably ought to have been 

aware of it would be, say, six months after it happened.   
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Now you could argue about the exact point, but the point is that these 

are three different points in time and all of them need to be considered 

as potential end date.  If you go only after the date of the harm, then 

you're basically creating a rule based on the date of occurrence, that 

has nothing to do with particularly circumstances of the plaintiff, and 

that could be very unfair to a plaintiff who does not become aware of 

things.   

Again, we could run through a number of hypotheticals, I'm sure we 

could think of some, where awareness would not become immediate. 

The harm may take a while to occur, the harm may take a while to be 

seen, the harm may take a while to reasonably have been seen.   

Finally, I would say that this kind of two-prong construction here is 

absolutely the standard for these kinds of result end dates, quibble 

about the language here or here, I'm sure that there is some canned 

language we could find that is maybe a little better, but conceptually 

this is spot on, and I don't think we need to do anything to change this. 

There is the point that Sam raised, which is the point of repose, whether 

it will be some date after which the activity occurred, as opposed to a 

harm based date, and that's a question.   

I guess a lot of that is base, so I'm not sure why you have difficulty 

following the logic.  Your house burns down on July 1, you don't know 

about it.  August 1st you go and see that your house burned down, and 

you know about it.  You never go to your house, at some point you 

should have gone to your house, you should have been aware of it. 

Those are three dates are all different.  And all those should be taken 

into account.  
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 Finally, if we're talking about changes to the bylaws, I'm not sure that 

there should ever be repose in challenging a harm that results from a 

change to the bylaws, so I think we need to talk about what activity 

we're talking about, before we make any blanket rules.  Thanks.  

 

MALCOLM HUTTY:   Thank you, Greg.  Sam, you have the floor.  

 

SAMANTHA EISNER:   I think we're converging, the issue of whether one and two make sense, 

I think they do, and we can refine the language a bit, but I think the 

concepts in there, timing it from that, are important.  I do think, as Greg 

was phrasing it, that the issue of ultimate repose, I think we still have an 

obligation to look at the purposes of the IRP, if the purposes of the IRP 

and accountability are to reach some point of certainty of action, and 

that things will stand that were done, that maybe it does make sense to 

have some sort of external time limit on it.   

The repose, if something didn't cause harm, if you didn't find out it 

didn't cause harm within five years, why would we entertain it and 

upset everything that has been relying upon that issue for five years?  

Because someone decided that they were harmed by it earlier.  That's 

an issue to be handled in a different way.  Maybe circumstances have 

changed, so the policy really needs to be changed instead of being 

challenged against the bylaws.  There could be multiple things that need 

to happen.   
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So I think we still need to keep in mind the ultimate purpose of the IRP 

in considering whether or not there is an outside limit on the issue of 

repose while we still maintain the timeframe being from when you 

found out when the harm happened, or when you should have known 

about the harm.  I think that the issues here aren't necessarily 

problematic, it's the question of could you always bring a harm, even if 

it happened 5, 10 years later, that's the issue I think we're concerned 

about.  

 

MALCOLM HUTTY:   Thank you, Sam.  Okay, I think I can summarize then.  At this point there 

appears to be a consensus of support for this approach, although it can 

be handed over to the lawyers to refine the wording of it.  Sam is still 

raising the question of repose, but on the other hand it is noted that all 

the public comments that spoke to this issue, spoke against the 

principle of repose and our independent legal counsel had advised us 

that the potential for repose was not consistent with the bylaws as they 

stand today.  So I would recommend to the group that we agree that 

further repose beyond this is not something that we can do, it's not 

within our power to recommend to do.   

I see Kavouss saying that you oppose such a complicated and complex 

concept.  Kavouss, we are saying that we will refine and clarify how this 

is put, the principle here is that you must file no later than the date of 

harm, or if it's later than that, the date that you should reasonably have 

become aware of the harm, or actually did become aware of it.   
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And if you should reasonably have become aware of it before you 

became aware of it, then it's when you should reasonably become 

aware of it that matters.  And I don't know how to put it more clearly 

than that, but I'm sure the lawyers will help.   I don't know if I can move 

forward or if we should continue this topic.  David, please.  

 

DAVID MCAULEY:   Thank you, I wanted to do two things. One is, as the leader of the call, 

let me just ask, I heard a phone entry, so I wanted to ask if there is 

someone that is now participating who is on audio only and has not 

identified themselves before, and if so, would they please identify 

themselves?   

 

REG LEVY: David, this is Reg again, I got disconnected.  

 

DAVID MCAULEY:   Thanks, Reg.  And then Malcolm, I just wanted to comment too.  I think 

Sam and Greg get to the difficulty here, and I agree that you and I 

worked up what is on the screen, I have no problem with that, and I 

certainly agree with that, but the question has been raised, should there 

be in addition to this, a third paragraph that says in any event there is a 

date of repose.   

And what we're trying to do is balance equities between claimants and 

ICANN, and there is equity on both sides, I think, to be served.  The one 

thing I wanted to note as I was listening to Sam is that in the IRP 

process, it's not the only remedy that someone has.  There's always 
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litigation.  Someone can go to a court somewhere if they have true 

grievance.  

MALCOLM HUTTY: David, I'm not sure that's correct.  In many cases, contracted parties I 

believe give up the right to go to a court and submit to the IRP as their 

only form of possible arbitration.  Is that not correct?  

DAVID MCAULEY: Okay, that's a fair point.  Thank you.  But I guess what I'm getting at, 

too, is the equities on both sides.  So I can see the reasonableness of 

this.  I do want to ask you to move on.  I think you can move on, but my 

hope, and I think the hope of others, is that we can close this issue 

today.   

We might give Sam a chance to come back.  She asked where did this 

comment come from, to maybe look at this a little bit more closely and 

specifically, so I think we're making great progress, I don't have any 

quarrel with that.  But we might have to do some work on list following 

it up.  I would encourage you to move on, if you can.   

MALCOLM HUTTY: Okay, in that case, I'll move on.  We'll note that this is still a topic that 

Sam is raising an objection to.  I would like to read into the record a 

comment Greg makes in chat, to change "no later than" to "on or 

before," which achieves the same effect while avoiding the double use 

of the word "later," which Kavouss, in particular, was objecting to.  But 

before we move on, I'd like to read that into the record.   



IRP-IOT_Meeting_23March2017                                                          EN 

 

Page 23 of 32 

 

 Now if we can move to the next slide, please.  Regardless of how the 

time is calculated, we have the question of how long is allowed, based 

on when it is calculated. 

  

DAVID MCAULEY:   Malcolm, you have one remaining hand from Kavouss.  

 

MALCOLM HUTTY:   Oh, I do?  Kavouss, I beg your pardon, please go ahead.    

 

KAVOUSS ARASTEH:   I would say that we need some sort of preamble for one and two.  If one 

before talking of the date, which will say harm has occurred and 

claimant is aware of the harm on the date of its occurrence, then you 

introduce one.  Two, harm has occurred and the claimant is not aware 

of the harm until later date, then we have to distinguish between the 

two before going to any dates.  Two different cases.  So it will be 

defined to quite clearly mention what are the two cases.  Thank you. 

 

MALCOLM HUTTY:   Thank you, Kavouss.  Moving to the next issue, we [inaudible] what we 

decide on the previous issue, we have the question of how would the XX 

be filled out?  We had previously said 45 days to file and most public 

commenters responded, in fact, I think every public commenter that 

spoke to this issue, said that 45 days was too short.  The most popular 

suggestion was 180 days, or six months, and the second most popular 
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suggestion was 90 days, or three months.  I simply turn to the group and 

ask for your views on what would be an appropriate balance to strike?  

DAVID MCAULEY:  Malcolm, hi, it's David, and I've raised my hand as a participant.  Let me 

do two things.  Let me just read Sam's comment, which is a wrap up on 

the issue we just discussed, and is a prelude, I think, to what she will say 

on the list.  Sam's comment is, "From what we can find on Sibley's 

advice, they noted that a one year bar on claims could stand and they 

provided other advice on the facial invalidity issue that we are no longer 

discussing."   

Now, turning to the number of days, it seems that the most popular was 

180, and the second most popular was 90.  Maybe we could some to 

something in the middle, like 120; 180 seems long to me, but that's just 

my personal view.  I recognize that 45 days may be too quick within 

which to react, but I could go for 90 or 120, I would be supporting 

something like that.  Thank you.  

MALCOLM HUTTY: Okay, I note that links did not actually recommend a particular time, but 

said that the test that we should ask ourselves is how long is so long 

that it would undermine the ability of the IRP to reach a fair decision. 

So perhaps I could ask the group, how long do you thing would be too 

long, such that memories would find, evidence would disappear, and 

then the IRP can reach a fair decision.  Opinions please.  Kavouss your 

hand is raised, go ahead.  
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KAVOUSS ARASTEH:  Yes, my hand is raised because we have discussed at the beginning 

about the 45 days and we proposed that, but the way I understand it is 

most popular, or less popular, I think is based on a few comments, I 

think we should request logical and not propose a longer time, so I'm in 

favor a maximum of 90 days, but not more than that.  Thank you.  

MALCOLM HUTTY: Okay, Kavouss in favor of maximum 90.  I read Greg in the chat saying, 

"120 days, we need to look at the timing of the empowered community 

and give it time to work."   

Okay, so have the most popular suggestions are 180, then 90.  Kavouss 

also saying no more than 90.  And then a compromise being offered and 

seconded at 120.   Is it possible for us to compromise on 120?  It will be 

very useful if we could get this cleared up, if we could agree and 

compromise this now, we will have achieved something.   Do I hear 

anyone objecting us agreeing to compromise on 120?   Okay, David?  

DAVID MCAULEY: Well, I was going to say, I could support Kavouss, too.  I was either 90 or 

120. If there is a hard feeling that more than 90 is too much, I could

easily support 90, or I could support a compromise.  I just want to go

beyond 45, I think that's fair, and if we can stay under 180, I think that is

excessive, myself, it's a personal view, that's all.
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MALCOLM HUTTY:   My personal view, actually, is that we are asking ourselves the wrong 

question as to how long is necessary and instead we should be asking 

how long impairs the operation of the IRP.  I don't think that 180 days 

impairs the operation of the IRP, so I would go for whatever the longest 

compromise we could raise, so I'll add myself to the voices in a personal 

context, for 120.   But David, you seem to be content with either 90 or 

120?  

 

DAVID MCAULEY:   I am, and I would simply ask if there is anyone in the group that would 

object to 120?  I know Kavouss has mentioned a hard cap of 90 days.  Is 

there anyone else that would object to 120?  Kavouss, your hand is up 

again?  

 

KAVOUSS ARASTEH:   Yes, if everybody agrees with 120, I don't want to be only one objecting 

to 120, I'll go with the others.   

 

MALCOLM HUTTY:   Kavouss, your spirit of compromise is greatly appreciated, and I'm 

delighted that we can close out one of the issues on this difficult topic 

on this call.  Thank you.  Please let the record reflect that the group has 

agreed on 120 days.   

 Bernie notes that there are 10 minutes left in the call.  Now there are 

some other issues that were raised.  The issue that we have just dealt 

with is the most complex and difficult topic.  The remaining slides I have 

show what those issues are, and we will have to come to them at some 
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time, but I turn to David to ask, would you like me to proceed through 

those issues, or would you like to the other non-timing related issues in 

this call?  

DAVID MCAULEY: Thank you, Malcolm.  I would like to pursue the timing issues 

henceforth on the list.  If it's okay, I would like to initiate a discussion 

about the joint issue.  But saying that, we've recognized Sam has some 

comments to make on list, and there are some additional issues as you 

point out.  I think we've made great progress, and I thank you Malcolm 

for taking the lead on this.  But let me move to the next issue, if no one 

has any concern with that.  So, Brenda, if you could put the other slides 

up, the ones that I sent.  The slides, by the way, are really just talking 

points.  

What I've put up on the first slide, is as we consider issues revolving 

jointer, let's remember two fundamental bylaw provisions that are sort 

of the backdrop for this discussion and all discussions, and one is that 

the IRP is intended to secure just resolution of disputes and that the 

rules of procedures of the IRP are meant to ensure fundamental fairness 

and due process.  And so in that context, I wanted to note that a 

number of commenters talked at jointer.   

We have jointer issues raised in the context of parties that were 

involved in other panel decisions below.  For instance, we're talking 

here about expert panel decisions, which are now subject to IRP review. 

These are things likes string confusion and legal rights objections, those 

kinds of things.  And so there is a request of people who effectively won 
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their cases below, are not ignored, if a claimant is unsatisfied with that 

panel's decision, goes to IRP, and could have a right to join.  That's one 

of the issues about jointer.   

The second bullet says that there is an issue over should a procedures 

officer from the panel decide questions of jointer, or should the panel 

decide questions of jointer.  And then I think it was the IPC who said 

there should be a an express indication that there isn't a page limitation 

for other parties, so if we can scroll down to the next slide.  

I mentioned two parties that commented.  One is a law firm Fletcher, 

Hale, and Hildreth, I think Robert Baldwin was the author.  But there is 

another author here who is the prime mover in this particular case, and 

that's Cathy Kleiman, who many of us know as a participant in the 

GNSO.   

And then the GNSO's IPC also commented, and I should note that the 

non-commercial stakeholder group, and I failed to put them on a slide, 

that was my inadvertence, the non-commercial stakeholder group has 

made points that largely are similar to those made by the law firm 

Fletcher, Hale, and Hildreth.  Cathy, in Robert Baldwin's note, asked for 

a couple of things to be done in the jointer issue.  I see I have 6 minutes 

left.  So I'm basically setting the table for further discussion.   

One is, they would like actual notice to go to all the original parties in 

the expert panel decision that's being challenged.  Two, they ask for a 

mandatory right of intervention, that is for people to be able to join, to 

people who were parties in the panel.  That doesn't mean they have to 

intervene, that means they have a right to intervene.   
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And then three, there would be a right for parties to be heard prior to 

an IRP panel making an award of some intermediate remedy, like 

putting an action on hold, intermediate relief.  Those are the things that 

motivated them and they thought that these rules address.  The IPC 

said, and by the way, the non-commercial stakeholder group followed 

very much along those lines.   

The IPC did, as well, using the words, "directly involved" in the action 

below, it should have a right to intervene, and I believe it was the IPC 

that said anybody that comes in as a party should have the ability to file 

equally detailed statements, whatever the limit is, I think it's 25 pages.   

 So, there are ways that we can approach this.  I think it's a fair request 

that involved below who won at the expert panel, and now see their 

win being challenged, should be able to be parties, and should have a 

right to be parties, I can see that.  We can also consider whether there 

are ancillary parties that might have a right to file an amicus brief, a 

friend of the court kind of brief. But as I set the table, I shouldn't take up 

all the air time, so let me just open the floor to ask if people want to 

comment on this subject, I mean, we're going to have to do more work 

on it, I'll have to address it in our next call, but are there people that 

would like to make a comment?  And I see Sam Eisner's hand is up, so 

I'm going to ask Sam to comment.  

 

SAMANTHA EISNER:   Thanks David.  So, this is not actually about the substance of the 

recommendations and jointer, and the question of whether or not 

people are appropriate to be part of it, particularly as if it relates to a 
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panel decision that other parties were involved in, et cetera, I think we 

do need to be careful as we consider these, that we recall what the 

definition of disputes are, and that we don't write rules that allow 

people to re-litigate a panel decision through the IRP, but make sure 

that any one that we would allow jointer, or for this instance, using the 

example of the expert panel, that it's tethered to whether or not that 

expert panel decision resulted in a violation of ICANN bylaws or articles, 

and that we make sure that we tailor any jointer to supporting that 

discussion within the IRP.   

Because we're not granting the IRP the ability to re-litigate things, we're 

granting the IRP the ability to make a determination on whether or not 

an action violated ICANN's articles or  bylaws.  So, I think we just need 

to be careful, if we intend to include jointer rules, that we make sure 

that the purpose of them is well described and limited to the purposes 

of the IRP.   

DAVID MCAULEY: Thanks, Sam.  I think that's an excellent comment, and I was basically 

assuming it, but I think I should have said it.  So, I agree.  None of the 

things that we're talking about should enlarge, or can enlarge, in my 

opinion, enlarge on what the bylaws provide.  So, the people that are 

theoretically joining as parties that would be considered under jointer 

here, are going to be sort of on ICANN's side of things.  

In other words, bending the case against the claimant.  And so my 

expectation is that the claimant is going to bound to make the claim 

that the panel decision violated the articles or the bylaws, and it's going 
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to be a high bar to meet.  So, I think you made a very good point.  Thank 

you for that.  

I promise to the group to address this further in our next call.  By the 

way, our next call is next week.  Is that correct, Bernie?  

BERNARD TURCOTTE: Yes, I've posted it in the chat. 

DAVID MCAULEY: Okay, thanks Bernie. 

KAVOUSS ARASTEH:  David, is that 27th?  The 27th of March is Monday, Thursday is not the 

27th.   

DAVID MCAULEY: Oh, I believe the call is on Thursday, a week from today, which would be 

30th, thank you Kavouss.  But in any event, I have to go through this a 

little bit further, but I wanted to set the table and start the juices 

flowing on this issue, because I'm going to be looking for comments 

next week.   

It seems to me that there are some legitimate comments about people 

having a right to join as a party, and I think that if you take a look at the 

slides and maybe some of the comments, those three comments, non-

commercial stakeholder group, ITC, and the law firm, Fletcher, Hale, and 



IRP-IOT_Meeting_23March2017 EN

Page 32 of 32 

Hildreth, you will get a good feel for what the issues are, and I look 

forward to further discussion.   

We have about a minute for any other business, and so I'll ask if 

anybody else has any other business that they would like to raise, and 

then I will simply mention in that, I'm going to come out in the list and 

talk a little bit more about people volunteering, and how we might be 

able to manage the comments and move them forward.  

Anybody want to make any comment?  [AUDIO BREAK]  Seeing none, I 

would like to thank everybody for what I think was a productive call and 

everybody's participation, and look forward to chatting next week and 

seeing you all on the list.  So that will be the end of this call.  Thank you.  

 [END OF TRANSCRIPTION] 
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Suggestions for disparate Joinder comments

1. That all those who participated in the underlying proceeding as a “party” receive
notice from a claimant (in IRPs under Bylaw section 4.3(b)(iii)(A)(3)) of the full Notice
of IRP and Request for IRP (including copies of all related, filed documents)
contemporaneously with the claimant serving those documents on ICANN.

2. That all such parties have a right to intervene in the IRP. How that right shall be
exercised shall be up to the PROCEDURES OFFICER, who may allow such intervention
through granting IRP-party status or by allowing such party(ies) to file amicus brief(s),
as the PROCEDURES OFFICER determines in his/her discretion. No interim relief or
settlement of the IRP can be made without allowing those given amicus status a
chance to file an amicus brief on the requested relief or terms of settlement.
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Suggestions for disparate Joinder comments

3. In reviewing such applications, and without limitation to other obligations under the
bylaws, the PROCEDURES OFFICER shall endeavor to adhere to the provisions of Bylaw section
4.3(s) to the extent possible while maintaining fundamental fairness.

4. Persons/entities participating in IRPs as amici shall each, for purposes on bylaw section
4.3(r) only, be considered “parties” to the IRP.
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Name: IRP disparate joinder comments .pptx 
Type: application/vnd.openxmlformats-officedocument.presentationml.presentation 
Size: 40816 bytes 
Desc: IRP disparate joinder comments .pptx 
URL: 
<http://mm.icann.org/pipermail/iot/attachments/20170503/5c99d640/IRPdisparatejoindercomments-
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(captioner standing by) 

>> Let's wait until two minutes passed the hour or three
minutes passed the hour.  We'll get started soon, I hope.  
Thank you.

(captioner standing by).
>> DAVID McAULEY:  Hello, everyone, it's David McAuley

speaking, and thank you all for joining.  I'm trying to 
determine if we have a quorum present, and so let me count for 
a minute and just take a look.

I see Sam has joined.  Thank you very much.
Let me just take one more look here at some notes.  So, 

let's begin.  Can I ask that the recording get started, please?
>> This meeting is now being recorded.
>> DAVID McAULEY:  Thanks, very much.  Thank you to

those who have joined.  Very happy to see you.  Let's just note 
that number one on the agenda is to discuss administrative 
matters, and let me ask if there is anybody who is 
participating on the phone who is not in the Adobe Room, if 
they would please identify themselves now.

Not hearing any, let me ask of those gathered -- 
(Chime)
(Chime)
Just one moment.  There were just two phone entries that we 

heard.  Could I ask if anybody is on the phone who is not in 
the Adobe if they would please identify themselves? 

Okay.  I just assumed those folks were in Adobe already.  

Ex. 240



If anyone has an update or a change to their statement of 
interest or anything to note about their statement of interest, 
could they please do so now?

Not seeing or hearing anything, let's move on to agenda 
item number two, and before we do that, Kavouss, you were 
expressing a concern about a quorum.  I believe we are at 
quorum now and I think we can proceed.  If you feel otherwise, 
Kavouss, could you comment now? 

Kavouss, your hand is up.  Take the floor, please.
>> KAVOUSS ARASTEH:  I have no problems to start the

meeting.  If we pass the (?) we need the quorum.  I don't think 
that eight people or nine people are sufficient for quorum.  
Unless it is that this is the result of this number, and ask 
them how they want to take it, it is up to them.  But I think 
for the meeting, this is all issues, still there are some 
issues, I hope that people would not push a lot from their own 
view and we agree what we have agreed.  Thank you.

>> DAVID McAULEY:  Okay, thanks, Kavouss.  I think we
have enough to go forward, and the way that we're handling this 
now, in my view, is both with a combination of the List and the 
calls, and so I'm hoping that we can move forward, and thank 
you for that.

So, the second item I put on the agenda was just a 
request for volunteers on issues, and then Greg had the good 
idea of creating a sign-up sheet.  Bernie is taking some steps 
in that respect, so I'm going to ask if Bernie would comment on 
that right now.

>> BERNARD:  Thank you.  Brenda, could we bring up the
sheet.  All right.  Thanks, everyone.  You've seen the email of 
the Google Doc is up and we've got it in the window here.  Let 
me try to make that just a bit bigger.

Nothing too fancy here.  We've got the comment groupings 
on the left-hand side for person analyzing, and everyone has 
editing rights here.  So, if you want to pick up a topic, you 
just need to write your name in there that you'll be having a 
look at that particular topic, and then the staff and David 
will be handling updating the status as we go along.

The only point that we may want to have a look at is if 
we got the comment grouping right, and I'll run through them 
very quickly just to be sure everyone understands them, and I 
do understand that on some screens this may look a little 
small, so let me try to get that a little bigger again.

So, the comment groupings we've got -- and I'll get to 
you in a second, Kavouss.  45 days, Consensus Policy, 
Discovery, Evidence, and Statement, Joinder, Notice, under the 
heading of other -- and these are alphabetically, sort of, and 



not by importance -- On-going Monitoring.  Under other, we have 
Payment of Fees.  Under other, we have WTO Rules for Least 
Developed Countries.  Under Panel we have Renewal.  Under Panel 
we have Conflict of Interest.  We have Repose.  We have 
Retroactivity.  We have Retroactivity Substantive Standards.  
We have Standing, bracket, Materially Affected, and we have 
Translation and Interpretation.

So, after going through everything we've got for comments 
and discussions on the list recently, this is what we thought 
would handle the various comments.  Kavouss, over to you.

>> KAVOUSS ARASTEH:  Thank you.  Just understand, what I
was volunteer, with all of these topics you need to volunteer 
for these topics or that these are the topics you have already 
discussed?  And you just want to put them in the document (?), 
so I don't understand to volunteer to do what?  To talk about 
it again (?). So, what is issue, and maybe I have missed 
something and I apologize if I missed something.  If possible, 
remind us of the issue of volunteers.  Thank you. 

>> DAVID McAULEY:  Thank you, Kavouss.  It's good
request for clarification from you, so thank you very much for 
that.

What we're looking for here is for people to volunteer 
and to take an issue and lead the discussion, and so Bernie has 
just done this.  I've been tied up most of today.  Usually I 
have a little bit more time to get ready before a call starts, 
and I would have filled in some of this information.  But 
obviously, I've taken the lead on a number of these issues, but 
there are other issues -- so person analyzing.  The Person 
Analyzing Column will be filled in, probably tomorrow morning 
by me with my name in certain places.  Malcolm's name will 
appear beside 45 Days and beside Repose, if that's okay with 
Malcolm.  But you'll see my name in some of them, but there 
will be some left.

What we're looking for with the some left, is if people 
would please volunteer to look up the issue and simply lead the 
discussion.  As much as I've done with some of the memos I've 
sent on email on things like consensus policy, et cetera, and 
what I typically do is indicate who has made comments in this 
respect and put a link to their comments what the issue might 
be, what recommendations I make.

There is a template that I've used that's in the email, 
and I'd be happy to send something along those lines if needed. 
But where I don't think we have anyone analyzing yet, and I'll 
start at the bottom and go up just because it's a little bit 
easier.  translation and interpretation.  I don't believe 
that's being handled yet.  Other, WTO Rules for Least Developed 



Countries, I don't think anyone is handling that.  Other, 
Payment of Fee, I don't think that's being handled.  Other, 
On-going Monitoring, I don't think anyone is handling that.  
And Discovery, Evidence, and Statements, I don't think that's 
yet been taken.

Some of these will be a little bit more complex, like 
Discovery, Evidence, and Statements.  Some of these, and I'll 
use the example of on-going monitoring -- I'm sorry, other -- 
on-going monitoring, will be fairly simple.  If I'm not 
mistaken, that came in from the ALAC asking for on-going 
monitoring of IRP, and I believe the bylaws say it will be 
subject to a review similar to the ATRT review every five years 
or so, and so that's what we're looking for.

And then the Status Column would simply show, you know, 
Under Review, or Being Prepared for First Reading, et cetera.  
That's what we're looking for here, Kavouss.  Does that answer 
your question?

If you're speaking Kavouss, we can't hear you.
   >> KAVOUSS ARASTEH:  Do we need somebody to lead the 

discussion because the reason, some of the issues you just 
mentioned and what do you need?  What I heard was the WTO Rules 
for the Least Developed Countries, and I wonder what is that 
issue?  And the other issue may be more of an accepting 
substantive standards, so which activities, the WTO (?) 
material I got and what the issue is, but I don't think we need 
to regroup or day to day, but it was from the day that you had 
the first -- where are you supposed to reopen the discussion? 
Thank you.

   >> DAVID McAULEY:  Thank you, Kavouss.  What I'm looking 
for, this is sort of a personal initiative of mine and I'm 
modeling on what Greg has done in the Jurisdiction Group.  I'm 
looking for two things.  You're right, I mean, I can raise the 
issues as the lead of the group and I've done that in a number 
of instances, but I worry sometimes that it's not fair to the 
group that I take the lead on everything, in case people get 
worried that we're getting one point of view sort of making 
recommendations and things of that nature.

And the other is, I could use the help, to be honest with 
you.  Today is a good example.  Normally, I would put a couple 
hours of preparation into a call, and today I put none into 
this call just because things have -- you know, I'm just tied 
up here in my office, a little bit unexpectedly, all day, so 
that's just the way that happens.  So, it's in the nature of 
help, too.  So that's where it's coming from.

I'd like to ask Bernie if he was finished with his 
comments on this sign-up sheet?  



>> BERNIE:  I am indeed.
>> DAVID McAULEY:  Thank you Bernie.  What I'm going to

ask him to do, is if after the call, if he could put out to the 
List the link to the document, and I'm just asking if people 
will take a look.  And if they can, take an issue -- I'm sorry. 
Maybe not after this call.  Bernie, wait until you and I 
coordinate tomorrow.  

Malcolm, I hope you don't mind if we put your name in on 45 
Days and Repose, but then once we fill in the blank -- once we 
fill in that column on the person analyzing, then I'll ask 
Bernie to put this out on the list with a link to the sign-up 
sheet so people might take a look and see if they had could 
help out taking the lead.

Malcolm, if that's not okay with you --
>> MALCOLM:  That's fine with me.
>> DAVID McAULEY:  Okay.  Thank you.  And Bernie is that

okay with you?
(silence).
>> BERNIE:  Maybe not given I've already sent the link

to this List --
>> DAVID McAULEY:  That's okay.  I missed that then,

that's fine.  People, just be aware that we're going to fill in 
some of the things we're already discussing and I'll try to 
have that done by tomorrow.  Thanks, Bernie, no problem.

I think we can move to agenda item number three, which is 
to come to a final discussion, is my hope, of the timing issue. 
This is not a request that people comment on every facet of the 
argument, but in the last couple of weeks, both Malcolm, as 
Lead and with a certain point of view, and Liz, with a 
different point of view, have made some entries on the email 
list.  I'd like to sort of give each of them a chance to 
restate them briefly, and then if Malcolm as Lead to try to 
help us figure out where we are on the timing issue.  It's 
possible we can close it now, or maybe we have to close it on 
the List.  But in any event, I'll first you turn it to Malcolm, 
if that would be okay with Malcolm? 

>> MALCOLM:  Thank you.  I think we've had a very full
discussion of this subject.  We've arrived at a consensus on 
120 days after the person had become -- or was aware or ought 
to reasonably to have been aware of the harm that they've 
suffered, then ICANN Legal asked for time to present 
consideration of any specific problems that that might have and 
that was the time that was allocated for Liz to come up with an 
email on the subject.  But from my reading of that, I don't see 
any -- that that discloses any concrete problems, just a 
difference in perspective.



From my perspective, the essential thing is that the IRP 
purpose which purposes that all material effects (?) are able 
to challenge ICANN's challenge system for compatibility with 
bylaws is fulfilled, and that cannot be achieved if a party is 
not able to file a challenge, even if they act immediately that 
they have been harmed.

So, I accept the advice from our Independent Legal 
Counsel, that is said that the knowledge of the claimants must 
be the starting date for the -- for the timing issue.  And, I 
certainly do not believe that it can be moved before the person 
even became affected and therefore had the rights to bring a 
challenge, so that's my perspective.

   >> DAVID McAULEY:  Thank you, Malcolm.  Liz, would you 
like to comment in addition to your mail?

   >> LIZ:  Yes, David.  Thank you so much, and thank you 
Malcolm.  I think from an ICANN standpoint, we are -- we 
believe that we've relayed our position and objections on this 
issue in our half meetings and also through email.

We, at this point, we think that it's, you know, we think 
that the removal of an outside bar creates a material change to 
what was put out for public comment.  But at this point, we 
also think if the IOT wishes to proceed with putting this out 
there, ICANN will not stand in the way of the IOT putting it 
forward and putting the proposal to the community for input.

We definitely think that this is something that should be 
provided to the community for input, and it's beyond just a 
Malcolm, Sam, and Liz issue.  So that -- having said that, what 
the next step would be and how this would get updated?  I don't 
know if there is going to be any direction, or if you intend to 
have direction specifically about updating this rule, and I 
think, we'd like a little bit more information on that part.

   >> DAVID McAULEY:  Thanks, Liz.  This is David speaking.  
And I will answer the latter part first, and I'll ask Bernie to 
come in and comment afterwards if I misstate anything here with 
respect to the rules or how we're supposed to proceed.  But 
it's my understanding that what Malcolm would do as the Lead in 
this issue is come to the List and say, you know, this has been 
a discussion.  Here is the request for first reading on the 
timing issue, and he would state what it is.  You know, I think 
120 days from the date a person is materially harmed or should 
have been recently aware of being materially harmed, and we 
would wrap up what we discussed from that perspective and put 
it out for first reading.  

And then, we would as a group, come to consensus which List 
or in the call to your point, and we would go to (Sivoli) for a 
change. Once we come to what we believe is consensus, we would 



go to (Sivoli) for a rewrite on the rules to take into account 
what we agree on this phase of the implementation oversight 
team and put that rewrite of the rules out with some commentary 
from us as to what we've done, you know, sort of a final report 
from our group.  That's what I understand.  Bernie, if I 
misstated any of that or gotten any of that wrong, please 
correct me or comment if you wish.

>> BERNARD:  Thank you, David.  I don't think it's a
question of being wrong.  It's a question of there is always an 
option for another public comment if the group so feels it 
necessary.  Thank you.

>> DAVID McAULEY:  Thanks.  So, I would assume then that
we would decide that, not based on the timing thing, but once 
we've come to a closure on all of the issues that we have in 
front of us -- not all the issues, but all the issues with 
respect to rules, I don't think that would prevent us from 
going to Sivoli for the rewrite.  We can even do that in steps 
if we wish, but prior to wrapping up our roles treatment, then 
I take it or we should discuss among ourselves need for another 
public comment.  I take it, Liz, that's what you're looking 
for; is that correct?

>> SAM:  This is Sam.  I'm here with Liz, and I think
that that is -- we'd want to evaluate the rules across to see 
where the substantial changes have been and if they're so 
substantial that another public comment is warranted and that's 
a typical process from ICANN.  And from looking at it now, from 
an ICANN internal position, is that the removal of our Period 
of Repose that was previously put out for public comment would 
be something that would be so significant that would require a 
further public comment, and there might be other things that we 
see within the rules changes, too.  And then hopefully, we as 
the IOT would go through and identify some of the areas that we 
wish to highlight in a communication to help focus the public 
comments that we would receive on those areas of changes.

>> DAVID McAULEY:  Thanks, Sam.
So, I appreciate your point of view.  I think we're at a 

point where we can move forward.  In the debate on timing, I 
had suggested some possible workarounds, but I think that I 
better not mention them now and just do it on List as we move 
forward maybe and when we get to the discussion or second round 
of comments.

So why don't we -- unless anyone else has a comment on 
this issue, I think we can move to the next agenda item.

And hearing or seeing none, why don't we move to item 
number four, which is an update of what's available, the what 
ICANN Legal and Policy Teams are doing with respect to the SO 



and ACs, and also Sam made a good comment about charting up the 
process timeframe.

So, if there is anything else -- or anything new, rather, 
Sam, that you wanted to say, this would be your chance.

   >> SAM:  Thanks, David.  So just to confirm, we're 
working on the charting right now.  We've started coordinating 
with our policy colleagues, letting them know that we're 
working on the charting and trying to time out, and drafting 
some specific questions to ask in our outreach to the SOs and 
ACs.  We're working with them on those items, so we'll hopeful 
of more updates, but it's all in process of based on what we 
were talking about last week.

   >> DAVID McAULEY:  Okay.  Thank you, Sam.  Is there any 
comment or question about that?

Hearing none and seeing none, we'll move to agenda item 
number five, which is titled on the agenda, first reading on a 
certain number of issues.  The first of which is joinder.  Let 
me just pull up my document here.

And, on the joinder issue, you've seen the slides that I 
sent before, and basically where we have come down on joinder 
is that anybody that participated in an underlying expert panel 
proceeding as a party would receive notice from an IRP 
claimant, and they would receive a copy of the notice and a 
request for an IRP, two separate things, but together they 
constitute the body of the request for IRP.

And, they would be to get the documents, that they would 
have such people that participated below would have a right to 
intervene in the IRP, but the procedure's officer of the panel 
would have the final say on how that is executed, whether as a 
party or as an amicus brief, and the procedure's officer would 
be exhorted to do their best to stick within the timeframes 
that the bylaws call for in handling IRPs.

And we have agreed to eliminate something I raised, and 
that is that people participating amici would be considered 
parties for the limited purpose of costs on frivolous claims or 
frivolous argument, so that would be -- that last bit is no 
longer part of it, and so we agreed to strike that.  I think 
we've agreed on this joinder approach, and I think this could 
constitute a first reading, but I'm open to comments, questions 
right now, so the floor is open.

Okay.  Seeing none and hearing none -- I'm sorry.
   >> SAM:  I'm sorry.  This is Sam.  Do you -- can you 

recall the date where the final joint approach was sent?
   >> DAVID McAULEY:  No, but I can do it after the call or 

tomorrow morning I could try and do it.  I'll send something to 
the List about where this all came from.



   >> SAM:  Okay.  Sounds good.
   >> DAVID McAULEY:  I need to just take a moment to write 

a note.  Okay.  Just make a note.  Almost done.  Thank you.
So, moving on, Panel Conflict of Interest.  Now, as 

Bernie's sign-up sheet indicated, this is probably turned into 
more than one issue, and the first point in the slides is one 
where I -- one where it appears that we're no longer of one 
mind, and it has to do with the panel's term.

And so, I think it's fair to say that this is still under 
discussion, so what I have sent forward as the suggested 
treatment on this is that there be a term limit of five years 
as is stated in the bylaw for panelists, but that my original 
suggestion, that an additional term be available, was no longer 
part of our recommendation.  

There would be no renewal, but on the List, it's 
happened -- and I believe that Malcolm and Aubry -- Malcolm 
primarily and Aubry in support were supporting that position, 
and that position being that there be one term with no chance 
for renewal.  And, I was of the view that there could be two 
terms, but I didn't feel that strongly about it and backed away 
and said that's fine, we'll take your approach.  Because on 
that particular call, that's really the only points of view 
that were being expressed, and that's how we went.

But, then on the List, Greg came in and thought 
differently.  Aubry has been reconsidering her position, and so 
I mentioned recently on the List, that I'm still of the view 
that another term would be good just because of the bylaw, 
interest in having people who are experienced with ICANN, 
knowledgeable, et cetera.  And Sam, I think had pointed out in 
one of the chats, that it's not ICANN that makes the decisions 
anyway.  The SOs and AC are the ones that nominate the 
panelist, while the board has to approve them, that approval 
can't be unreasonably withheld.

So, I invite people to comment on this now if they would 
like to, and I'm thinking of people that might be likely would 
be -- well I'll call you first in a minute, Kavouss -- would be 
Greg, Aubry and Malcolm.  Kavouss, you have your hand up first, 
so why don't you take the floor.

   >> KAVOUSS ARASTEH:  Yes.  You said that talked about 
one term of five years; is that right? 

   >> DAVID McAULEY:  My point is the bylaws say a term of 
five years.  The bylaws did not pick up the language that there 
should be a renewal.  I think it's silent in that respect.  I 
can actually read it -- I'm sorry?

   >> KAVOUSS ARASTEH:  No.  No.  Sorry.  I do not want to 
bother you to read it.  Is it possibly instead of one term of 



five years you have two terms each of two years and in order to 
have continuity of the situation and (?), half of the people 
that renew within in the second term will have already 
experienced in the panel.  I think it's an issue we'll discuss 
many times, (?) and essentially where the problem has to have 
some sort of continuity with whatever you do (?) would be from 
the quorum and from some coming and the situation so you have 
all sorts of continuity of somebody that has sufficient 
experience of why it has been brought.  Thank you.

>> DAVID McAULEY:  Thanks.  Excuse me.  Thank you,
Kavouss.  David here.  I think we are trying to get continuity 
in this.  I appreciate your point.  You're making a good point, 
that continuity is important.  With respect to two terms of two 
years each, the bylaws do speak of five years.  

We have in the background, a separate discussion going on 
about staggering terms and having some panelists begin with 
three years, but we think that maybe giving them an option for 
a full term after that may solve that particular bylaw's issue. 
I think you're right, Kavouss, but we have to have a five-year 
term as I read it.

So, I'm next going to turn to Greg -- oh, I thought 
Malcolm -- never mind.  Greg's hand is up and he's next in the 
cue.

>> GREG:  Thank you, David.  I'm working from a tablet
which doesn't put people's hands in order, but so in any case, 
I'll go next.  I believe that there should be more than one 
term.  I think we stick with the five-year term that's called 
for in the bylaws, you know, so we don't necessarily want to 
get into changing the bylaws.  I would suggest, as I have 
before, that a single renewal would be allowed.  We can even 
have more than one be allowed.

My view is the integrity and independence are kind of 
essential parts of the job description, and I'm perhaps 
somewhat less cynical than some, and I would not believe that 
the panelists would expressly or underhandedly try to shade 
their opinions and findings in order to, quote unquote, keep 
their jobs as panelists if a renewal came along.

It's true, perhaps, that a lame duck who has no chance of 
being renewed in their job is going to be more somehow free, 
but I think there is -- if the freedom was inherent in the job 
description and in the understanding, and if people who we are 
hiring have a sense of personal integrity, and frankly, if we 
were to be bringing in panelists for a single term, and we 
believe these panelists but for the ability to have a second 
term, there is -- if, in fact, they have the ability to have a 
second term, that these same panelists will go from being an 



independent persons of integrity to pandering to keep their 
job, we probably shouldn't have those panelists in there even 
for an hour or a week because we're clearly so dubious about 
their moral and ethical compass.  I frankly am just not that 
dubious, and frankly there are lots of ways in the world to 
turn a term like this as a panelist into other positions and 
that there is always a chance that after the term or that there 
is something that could be made of it.  But I think, more than 
anything else, the way people advance their careers is by doing 
the best job they can and by being persons of integrity and by 
exhibiting independence when that is called for, and exhibiting 
proper -- proper judgment.

Furthermore, since everything here, I think, is going to 
be a three-person panel, the chance that any one panelist 
could, essentially, throw the game, to use a U.S. term, I 
believe, which I apologize for, but that really is another 
check and balance against a panelist wanting to see a 
particular outcome rather than letting the fact take them where 
they go.

So, long story short, or maybe long story long, I'm 
confident enough in our panelists and in human nature that I 
believe that a renewal term would be appropriate and would not 
result in judgments being made that were not high integrity and 
independence, but instead were of evidence of pandering and 
trying to impress those who would renew their position.

Lastly, I think it's important to have continuity and 
experience.  I don't know how many IRPs any panelists were here 
in two years, three years, four years, but I think we'll be 
better off with panelists who have been around.  They may 
decide they don't want to do it and they've had enough, but for 
those that want more and are getting in the groove, so to 
speak, those are the panelists that we want continue.

The (?) RP panelists go on essentially forever, so there 
is really no -- I just don't share the concerns that others do 
that somehow, we're going to, you know, prejudice the system by 
having the renewal system that we have.  Thank you.

   >> DAVID McAULEY:  Greg, thank you.  I'm going to go to 
Malcolm in a second, but before I do, I would like to just 
mention to Aubry that I would be interested if you would like 
to speak because you were on the fence, but before that, 
Malcolm, the floor is yours.

Malcolm, if you're speaking, we can't hear you.
   >> MALCOLM:  I'm sorry.  Is that better?
   >> DAVID McAULEY:  Yeah.  That's better.
   >> MALCOLM:  Thank you.  Sorry.  I was on mute.  

Clearly, one of the most important features of the IRP is that 



it be truly independent.
Now, I must say that I agree with Greg that I would hope 

that the selection process would weed out anybody who had the 
low moral fiber that they would deliberately defer a case that 
they had no faith in or judgment, but nonetheless in bad faith 
deliberately the decision such as to carry favor with ICANN, 
such a person really doesn't belong in the position for five 
minutes, just as Greg says, and I hope that we would manage to 
avoid that.  You cannot be sure, but I would hope so.

But, I don't see anything like black and white terms as 
Greg does.  Independent to say -- to be honest, in compliance 
fields, the independence area is a highly-studied area of 
corporal governance that has many long-standing good practice 
recommendations in it.  And whether or not the person who is 
supposed to be independent is beholding to another important 
for a renewal of their position, is one of the key markers 
there of lack of independence.  This is not just me saying 
this.  This is a widely-recognized marker.

And there is no specific (?) thing.  I know I was being 
maybe slightly rye when I was pointing out from the List to 
Mike, I think it was, that for the -- probably the best 
explanation of this could be found in paper number 78 which 
spoke about how the most important protector of the 
independence of the supreme judges of the newly to be 
created -- the newly to be created U.S. Supreme Court would be 
their permanence in office, so that's making the same point.

Nonetheless, I do recognize the arguments that are being 
made on the List about the importance of -- of having people in 
place for long enough that they build up a good understanding 
of the system and a good level of expertise.

And personally, I would have been happy if the -- if the 
five-year cap had been seven years, for example.  
Unfortunately, that's not allowed.  So I wonder, and I don't 
know, David, if you saw my email on the list this afternoon, 
this afternoon in UK time, this morning your time, in which I 
looked -- I wondered if there was some alternative mechanism 
that could be got at for -- for preserving that sense of -- or 
that characteristics of there being the panelist not being 
beholding to anyone for renewal while ensuring that they're 
satisfying this concern about ensuring that they're in a post 
longer than five years.  If five years is longest allowed by 
the bylaws, but thought by this group to be too short of a time 
to be adequate -- to build up an adequate level of expertise.

So, I wonder if, actually, rather than going for no 
renewal, we might say that renewal is automatic.  If we can 
deny a discretion in renewal.  If we stop both ICANN and the 



SOs from arbitrarily removing someone at the time, saying oh, 
we think it's time for fresh blood, or anything that's not an 
overt retaliation for a decision, but nonetheless, a purely 
arbitrary exercise of discretion.

If instead we said the renewal would be automatic or 
renewal would be automatic unless there was there was removal 
for cause of the panelist, then that would satisfy the 
arguments that I've been making about the value of no renewal 
for independence.

By another route, I'm at a route that would also seem to 
satisfy the concerns about allowing people to be longer in 
office to build up a greater level of expertise, so I offer 
that as a possible alternative approach to it.

   >> DAVID McAULEY:  Thank you, Malcolm.  David here.  To 
answer an immediate question though, I have been tied up all 
day and have not really seen the mail from this morning, so my 
apologies.  But hearing you now, I think that has promise, and 
I'm going to ask you a question about it, but first, Kavouss 
had his hand up.

   >> MALCOLM:  I think in the chat as well.
   >> DAVID McAULEY:  Right.  But I'd like to go back to 

the cue.
   >> KAVOUSS ARASTEH:  Yes.  Sorry.  I apologize maybe not 

so clear.  (?).  During the absolute independence, I don't know 
anyone.  I have been working with many people during (?), I 
don't think you could put absolute independence.  Independence 
is a relative issue.  It's that (?).  So, we should not push 
too much for independence, but understand of continuity.

In my view, if it can work from the concept of not in (?) 
having all parties renew, then it would work out how it would 
without touching this issue of independence -- can we -- (?) 
that all members of the panel should be new person.  How could 
we could work it out, how we could divide the terms or at least 
half of them or two-thirds or some of them have a fraction of 
them to be always different, and (?) in order people maintain 
this continuity.  Is that an experience (?), the issues of the 
panel and the (?) of the panel, in my view, is almost a null 
issue.  It's different from what we do today because there is a 
lot of important (?).  Why not work it out this to have to 
avoid to have any panelist on (?) -- How we could work it out?  
Thank you. 

   >> DAVID McAULEY:  Thank you, Kavouss.  Aubry is next in 
the queue.

   >> AUBRY:  Thanks.  This is Aubry speaking.  I wrote 
most of what I was going to say on the issue in the chat.  I 
still sort of remain on the fence though.  I still tend to the 



single term.
I think there is a fine line.  When Greg speaks of it, he 

draws a short boundary between pandering and remaining 
independent.  There is a whole middle ground of having accepted 
the mindset and become sympathetic or antipathetic to it over 
the course of five years, and so why one might not be pandering 
in any conscious way, they have -- they have joined the tribe 
and have drunk the Kool-Aid, so I worry about that aspect of 
things.

I worry -- I don't really have a problem with that if 
it's all the SOs and ACs that are evaluating and deciding, but 
as long as there is a choke point that is in the board's hand 
that says, yae or nay to a choice and that can be for a stated 
reason that may be similar to or different than a reason that, 
gee, this one is always, you know, this one is always the 
primary author or always the one that questions us hard, is 
always the one, is something that can be used as a reason to 
not renew one, so I really still very much tend toward, with no 
intention or prophesy on anyone just human behavior, I tend to 
be very much still in the stable, long enough term.  So, five 
years is great.  Even ten years is fine in my mind, but not 
anything where they have to appeal to a power group that can 
say yes or no.  Thanks.

>> DAVID McAULEY:  Thank you, Aubry.  Greg is next in
the queue, then after Greg I'll make some comments and we'll 
move on.  We have 12 minutes left in this call.

>> GREG:  Hi, this is Greg.  I recognize there is a
spectrum, but there is also a spectrum of harm, if you will, 
from losing talent, and I think that -- I'm not sure that they 
kind of will have drunk the Kool-Aid since as independent 
panelists, and I think we have the requirement that the 
panelists not be active in ICANN in a number of stated 
different ways.

So for instance, if I wanted to be a panelist, I would 
have to resign from all working groups and from leadership of 
the IPC and possibly from the IPC as well, so we're actually 
talking about people kind of undrinking the Kool-Aid in a 
sense, which is I think yet another check and balance on 
independence, is that we're looking for people that are kind of 
able to cope with ICANN based on, you know, prior knowledge or 
the like, but not part of the Kool-Aid drinking club or any of 
the several Kool-Aid drinking clubs that exist, each with their 
own antipathy or propathy, whatever the opposite of that is.

Again, I like Malcolm's approach.  I think it kind of 
comes committal on the issues.  You can have a -- and if we 
don't want to change the bylaws and recognizing it adds an 



additional hurdle.  Having the five-year renewal, essentially 
the mechanical -- basically, taking any kind of kind of broad 
discretion or ability to change for any reason or no reason, 
which ICANN, and possibly the SO and ACs may also have that 
issue if there is someone they want to get rid of because 
they're too favorable to ICANN.

I think if we have this for clause concept, but other 
than for something stated and for a fairly significant reason, 
they'll continue to their second five-year term without having 
to pander at anyone or with any pandering, probably would be 
counter-productive and certainly not productive.  And I think 
that's a way to solve the issue of keeping people around long 
enough that is really useful and yet removing any incentives or 
any significant amount of incentive for them to shade their 
opinions or their behavior in order to curry favor.

So, long story long, I think Malcolm's is coming to a 
middle, and I think when Malcolm is in the middle, I think 
that's a good place to be.

   >> DAVID McAULEY:  Okay.  Thank you, Greg.  I see that 
both Kavouss -- Malcolm, I thought your hand was up, but 
Kavouss you want to make another comment, so I'm going to give 
you the floor, but please try to keep it brief.  I realize this 
is not yet ready for a first reading, but go ahead, Kavouss.  
Kavouss, if you're speaking we can't hear you.

   >> KAVOUSS ARASTEH:  (?) where coming from, right by, I 
have not problems with renewals of terms, but why two tims 
five?  Why not two times three, and why not two times four?  
And maybe too long, two times five and I don't know, maybe you 
take (?) from some countries, but where does five come from?  
It's too long.  

And also, I'm sorry to say that I don't agree with 
everything, there is no problem with one term for ten years, 
and ten years it is too long.  Really, it is.  (?) maybe there 
are some conditions, but ten years is too long so I suggest you 
could have renewable but not two time five, maybe two times 
three or two times four.  Thank you.  

   >> DAVID McAULEY:  Thank you, Kavouss.  The original -- 
the term of five years for a panelist is in the bylaws and I 
think that's what we have to work with right now, but I also 
note to this group, even though this issue is not ready for 
first reading, Kavouss raised a good point about we have to 
take steps and we're considering steps, but not all of the 
panelists, except at the beginning, not all of the panelists 
renew and that's the ICANN -- Sam originally gave us the idea 
for staggered panels, and I think that's something we have to 
pursue somehow.  It's a very good point.



So, let me just say this about the whole issue of panel 
conflict of interest.  It actually is a couple of issues.  I 
think I need to recast this and I'll do it on list and try to 
break out the term thing into one separate bucket and deal with 
the rest of that slide separately.  And I'm going to try to get 
us to close fairly quickly.

But the idea that Malcolm suggested, automatic renewal, I 
think has some promise in it, except the fact that we're 
dealing with five-year terms, so with automatic renewal, I 
think we need to put some procedures in there such as the SOs 
or ACs, you know, have the right to bless it.

I think ICANN should have a chance to request SOs or ACs 
not to -- I mean, there should be some kind of a process that 
there is a -- that even if the renewal is, quote, automatic 
except for some circumstances, that it's clear that how that 
circumstance works and who has a say in it.  Aubry had a good 
point too.  So, it's a difficult issue.  I need to rethink and 
rework for the list.

And it's taken up a good portion of this call, which I 
think is fair.  Fair enough.   In fact, I really appreciate the 
input from everybody, especially Greg and Malcolm on this.  And 
in future when this issue comes up, I think I'll point people 
that are not on this call to this call, the transcript or the 
recording and say listen to this, this is a pretty crisp 
discussion of what is going on here, so thank you for that.  

On agenda number five, we still have retroactivity and 
standing, which are fairly -- fairly straightforward, but we 
have five minutes left, and so before I go to those and 
challenges to consensus policy, I just wanted to ask that 
Bernie and I comment about -- I'm moving to Item number seven 
now, just have a brief discussion on List that we're moving to 
a point where -- where we're not going to be able to meet the 
deadline that we have, which is disappointing.

Our deadline, which includes, you know, staff putting their 
work on top of ours, I believe, is May 29th.  So, we're going 
to have to figure out what we're going to do with this respect.  
I'm starting to think that we will be -- we would be fortunate 
to have this wrapped up in time for ICANN 59, but I'm 
interested in what people think about that.  Greg, your hand is 
up, so why don't you take the floor.

   >> GREG:  I was actually going back on the last point 
that you made on the previous subject, just to say that --

   >> DAVID McAULEY:  That's okay that's okay.
>> I put 4.3J into the chat which says that removal can be 

for expected cause in the nature of corruption, misuse of 
position, fraud or criminal activity, and I would suggest that 



those can also be the standards for non-renewal at the end of 
the first five-year term.  And I think that could be just in 
the rules.  That doesn't need to have evidence of change in the 
bylaws any more than having a single term would as opposed to 
renewing terms would need a change in the bylaws.

So, I think we have in the bylaws the answer to the 
question that you raised, which is how do we deal with having 
an all but automatic renewal, but yet somehow have some ability 
to deal with folks that have gone off the rails completely.  
And so, I think corruption, misuse of position, fraud, or 
criminal activity are all pretty heavy-weight problems, and I 
think would be a good -- good standard for nonrenewal, and then 
anything other than that would essentially lead to the second 
five-year term.  Thanks.

>> DAVID McAULEY:  Thanks, Greg.  David here.  I also
note that 4.3 -- you're right.  That's a good quote from 4.3J.  
That provision also says goes on to say that it's up to this 
team to come up with rules on how to apply that standard which 
is something we'll do -- that's not part of the rules of 
procedure, at least not in my mind critical for getting the IRP 
up and standing, but it is something we need to do as a group, 
so thank you for that.

Back to the -- back to the -- our work and our deadline 
and how we're proceeding.  I personal am encouraged.  I think, 
that we're actually hitting good issues, we're having good 
discussions on List and in this group, and I want to continue 
that.  That's why I'm looking for volunteers to pick up issues. 

I'm going to try to recast this panel, conflict of interest 
in the coming week.  I'm going to re-T-up retroactivity, 
standing, and materially affected and also the challenge to 
consensus policy.  But in the meantime, I'll be talking with 
Bernie about our deadline and how we're going to handle this.  
And I'll come to the List with thoughts on it, but we need to 
handle it probably by the next call, just decide what are we 
going to do with this.  It's not good to keep setting deadlines 
that we might miss.

And I'll also note, I think Malcolm asked me, I saw a 
glimpse of an email this morning where someone was asking about 
what other things we must do beyond the rules, and so it would 
be good for us to talk stalk of that.  That's one reason I sent 
along a mail that I had sent to the CC and SO, but we have some 
possible role with cooperative engagement process.  I know that 
group has asked us once in a while about some input.

We might want to consider whether we want to say anything 
about conciliation discussions or think more about rules for 
appeals, things of that nature.  So, there is plenty to talk 



about there, but we're at the end of this call.
So, these are the things in our future, our immediate 

future.  Kavouss, your hand is up.  I'm going to give you a 
chance to make a final comment.

>> KAVOUSS ARASTEH:  Yes, kind of on the deadline, does
it hurt if you extend that deadline by 10 to 15 days.  Thank 
you.

>> DAVID McAULEY:  Thanks, Kavouss.  I think we could,
but I'm not sure that's sufficient.  I think it will help us 
get to a good position to discuss this next week if that 
sign-up sheet is filled in, if we know that there is people 
handling issues, so thank you for that.  

I think 10 to 15 days wouldn't -- wouldn't do it right now, 
but I think this is a discussion we have to have next week we 
should talk about it, and so I'm trying to create that -- 
create that idea.

So, I think we're done.  Kavouss, I see your hand, is 
that a new hand?  Nope.  It's not.

So, unless anyone has a final comment, I actually think 
we've made a lot of progress.  I'm very grateful for everybody 
that weighed in on the panel term.  That's an important thing 
for us, and I think we had some very good discussions about it 
today.  And so, I'm also grateful for Malcolm and Liz and Sam 
commenting on timing, so off we go.  We'll see you next week.  
I'll be out there on the email List and I'll talk with Bernie 
in the meantime for ideas about deadline and things like that, 
but please do take a look at the sign-up sheet.  I'll try to 
populate it as to where it currently stands by the end of the 
day tomorrow, so that's the end of this call and I'd like to 
thank everybody for attending.  Thank you.  

Services provided by:
Caption First, Inc.
P.O. Box 3066
Monument, CO  80132
800-825-5234
www.captionfirst.com

***
This text is being provided in a realtime format.  

Communication Access Realtime Translation (CART) or captioning 
are provided in order to facilitate communication accessibility 
and may not be a totally verbatim record of the proceedings.

***
(Completed at 2:55 pm cst) 
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[IOT] Second reading June 12 on 'Joinder' issues

McAuley, David
Mon Jun 5 13:40:17 UTC 2017

• Previous message: [IOT] Second reading June 12 on retroactivity issues
• Next message: [IOT] First reading complete on timing issue
• Messages sorted by: [ date ] [ thread ] [ subject ] [ author ]

Dear members of the IRP IOT,

The purpose of this mail is to inform you, particularly those who do not regularly attend the
teleconference calls, that at a recent meeting we gave a first reading to an outcome on
"Joinder" issues, and to notify you that we have a second reading scheduled for June 12th
(conference call at 19:00 UTC).

Our agreed approach at first reading deals with joinder issues concerning entities that
participated in in an underlying proceeding (process-specific expert panel) as contemplated in
Bylaw Section 4.3(b)(iii)(A)(3).

Our approach was agreed at first reading following consideration of various public comments
received from the first draft public comment period.

Here is what we agreed at first reading:

1. That all those who participated in the underlying proceeding as a "party" receive
notice from a claimant (in IRPs under Bylaw section 4.3(b)(iii)(A)(3)) of the full Notice of
IRP and Request for IRP (including copies of all related, filed documents) contemporaneously
with the claimant serving those documents on ICANN.

2. That all such parties have a right to intervene in the IRP. How that right shall be
exercised shall be up to the PROCEDURES OFFICER, who may allow such intervention through
granting IRP-party status or by allowing such party(ies) to file amicus brief(s), as the
PROCEDURES OFFICER determines in his/her discretion. No interim relief or settlement of the
IRP can be made without allowing those given amicus status as a matter of right as described
herein a chance to file an amicus brief on the requested relief or terms of settlement.

3. In reviewing such applications, and without limitation to other obligations under the
bylaws, the PROCEDURES OFFICER shall endeavor to adhere to the provisions of Bylaw section 4.3
(s) to the extent possible while maintaining fundamental fairness.

If you wish to object to second reading being given please speak up now on list, and/or at the
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IRP-IOT Meeting #28 (7 Sep. 2017), Audio Recording, 
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[IOT] Joinder issues toward FIRST READING 
[renamed subject line]

Samantha Eisner Samantha.Eisner at icann.org 
Thu Sep 7 20:03:59 UTC 2017

• Previous message: [IOT] IRP IOT call Thursday Sept. 7 - 19:00UTC - Agenda 
• Next message: [IOT] Recordings, DAIRs, Raw Caption Notes for IRP-IOT Meeting #32 - 7 September 2017 
• Messages sorted by: [ date ] [ thread ] [ subject ] [ author ]

Hi David - 

As discussed during the call, here is some proposed language to address the concern raised 
about making sure that only those who satisfy the definition of “claimant” and would otherwise 
have standing under the IRP are given “party” status.  Otherwise, allowing persons or entities 
to achieve “party” status could risk the expansion of the IRP to issues not tethered to 
violations of ICANN’s articles or bylaws. This still allows the person or entity to come in and 
protect/assert their position, but would also further the efficiency of the process by limiting 
the focus of the IRP to whether ICANN violated its Articles or Bylaws, and not risk that the 
IRP would be used to reach issues that are between the non-ICANN participants in the IRP. 

Insert language to the effect of:   "A person or entity seeking to intervene in an IRP can only 
be granted party status if that person or entity demonstrates that it meets the standing 
requirement to be a Claimant under the IRP at Section 4.3(b) of the ICANN Bylaws and as Defined 
within these Supplemental Procedures.” 

Sam 
— 
Samantha Eisner 
Deputy General Counsel, ICANN 
12025 Waterfront Drive, Suite 300 
Los Angeles, California 90094 
USA 
Direct Dial: +1 310 578 8631 

From: <iot-bounces at icann.org<mailto:iot-bounces at icann.org>> on behalf of "McAuley, David 
via IOT" <iot at icann.org<mailto:iot at icann.org>> 
Reply-To: David McAuley <mailto: >> 
Date: Friday, August 25, 2017 at 12:10 PM 
To: "iot at icann.org<mailto:iot at icann.org>" <iot at icann.org<mailto:iot at icann.org>>, 

mailto: <mailto:  
Subject: [IOT] Joinder issues toward FIRST READING [renamed subject line] 

Dear members of the IRP IOT: 

This email is intended to accomplish the First Reading of the Joinder issue – note also that 
whatever we agree on Joinder will also affect our work on the rule concerning challenges to 
Consensus Policy. 

You can see a summary of some of the joinder discussion in the email of July 21st forwarded 
below. 

This proposal is my attempt to draw the various joinder views together in an acceptable final 
proposal. Keep in mind that the final language we adopt will be our instructions to Sidley as 
to how to amend the applicable rule – our language will not be the actual rule itself. 

The aim is to confirm first reading at our next meeting, Thursday, September 7, at 19:00 UTC. 
Second reading should then be a largely pro forma exercise at our subsequent meeting on 
September 21st at 19:00 UTC. 

If you object or propose different treatment please say so on list as soon as possible prior to 
September 7th and be specific and suggest specific alternative language. 

HERE IS THE SUGGESTED JOINDER LANGUAGE: 
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1.      That only those persons/entities who participated in the underlying proceeding as a 
"party" receive notice from a claimant (in IRPs under Bylaw section 4.3(b)(iii)(A)(3)) of the 
full Notice of IRP and Request for IRP (including copies of all related, filed documents) 
contemporaneously with the claimant serving those documents on ICANN. 

2.      That all such parties have a right to intervene in the IRP.  The timing and other 
aspects of intervention shall be managed pursuant to the applicable rules of arbitration of the 
ICDR except as otherwise indicated here. The manner in which this limited intervention right 
shall be exercised shall be up to the PROCEDURES OFFICER, who may allow such intervention 
through granting IRP-party status or by allowing such party(ies) to file amicus brief(s), as 
the PROCEDURES OFFICER determines in his/her discretion. An intervening party shall be subject 
to applicable costs, fees, expenses, and deposits provisions of the IRP as determined by the 
ICDR. An amicus may be subject to applicable costs, fees, expenses, and deposits provisions of 
the IRP as deemed reasonable by the PROCEDURES OFFICER. 

3.            No interim relief that would materially affect an interest of any such amicus to 
an IRP can be made without allowing such amicus an opportunity to be heard on the requested 
relief in a manner as determined by the PROCEDURES OFFICER. 

4.      In handling all matters of intervention, and without limitation to other obligations 
under the bylaws, the PROCEDURES OFFICER shall endeavor to adhere to the provisions of Bylaw 
section 4.3(s) to the extent possible while maintaining fundamental fairness. 

Best regards, 
David 

David McAuley 
Sr International Policy & Business Development Manager 
Verisign Inc. 

 

From: iot-bounces at icann.org<mailto:iot-bounces at icann.org> [mailto:iot-bounces at 
icann.org] On Behalf Of McAuley, David via IOT 
Sent: Friday, July 21, 2017 9:57 AM 
To: iot at icann.org<mailto:iot at icann.org> 
Subject: [EXTERNAL] [IOT] Issues Treatment - Joinder 

Dear members of the IRP IOT: 

Let’s move some issues along on list -see our  sign-up sheet[docs.google.com]
<https://urldefense.proofpoint.com/v2/url?u=https-3A docs.google.com spreadsheets d 1Hi-
5FHgvrfsT33p5mfYWT4-2Dx-2DuhEoy9nCK8owX5uTKC0U edit-3Fts-3D591dda09-23gid-
3D0&d=DwMFAg&c=FmY1u3PJp6wrcrwll3mSVzgfkbPSS6sJms7xcl4I5cM&r=w1jlqVWntmqtI5dedIDLQ6uBxH Jh-
uBee_4imohzko&m=Y3a94Xx3J74X-GypbLPZ3DdC3QpO8vCHQltfOuFE-
zw&s=vlNiaGvHB8wfPtrmgkEiF8FT4UJC_CsLoJah1tqVrwA&e=> for issues. This email deals with the 
joinder issue. 

These following three numbered paragraphs constitute the previous 
proposal<http://mm.icann.org/pipermail/iot/2017-June/000251.html> on joinder: 

1.      That all those who participated in the underlying proceeding as a "party" receive 
notice from a claimant (in IRPs under Bylaw section 4.3(b)(iii)(A)(3)) of the full Notice of 
IRP and Request for IRP (including copies of all related, filed documents) contemporaneously 
with the claimant serving those documents on ICANN. 

2.      That all such parties have a right to intervene in the IRP. How that right shall be 
exercised shall be up to the PROCEDURES OFFICER, who may allow such intervention through 
granting IRP-party status or by allowing such party(ies) to file amicus brief(s), as the 
PROCEDURES OFFICER determines in his/her discretion. No interim relief or settlement of the IRP 
can be made without allowing those given amicus status as a matter of right as described herein 
a chance to file an amicus brief on the requested relief or terms of settlement. 

3.      In reviewing such applications, and without limitation to other obligations under the 
bylaws, the PROCEDURES OFFICER shall endeavor to adhere to the provisions of Bylaw section 4.3
(s) to the extent possible while maintaining fundamental fairness. 

On July 9th Liz Le of ICANN Legal listed concerns/questions with respect to this proposal in an 
email<http://mm.icann.org/pipermail/iot/2017-July/000265.html>. 

My comments (as participant and issue lead): 
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I will note the gist of Liz’s concern/question in italics and then my proposal/answer in red. 

One overall note: This joinder proposal is strictly with respect to “parties” to expert panels 
as per #1 above – when we deal with challenges to consensus policies we can there deal with how 
SOs may intervene in those matters (remembering that we will ask Sidley to come up with actual 
“rules” language once we finish our work). 

Liz’s points (not necessarily her entire comments): 

First, there needs to be rules and criteria established as to who can join/intervene by right 
as well who may be properly joined/allowed to intervene at the discretion of the IRP panels. 

The intent is to allow all “parties” at the underlying proceeding to have a right of 
intervention, but that the IRP Panel (through the Procedures Officer) may limit such 
intervention to that of Amicus in certain cases. It is not envisioned to allow non-parties from 
below (or others) to join under these provisions – noting that these provisions just deal with 
parties below. We are not displacing rule #7 (Consolidation, Intervention, and Joinder) from 
the draft supplementary rules[icann.org]<https://urldefense.proofpoint.com/v2/url?u=https-
3A www.icann.org en system files files draft-2Dirp-2Dsupp-2Dprocedures-2D31oct16-
2Den.pdf&d=DwMFAg&c=FmY1u3PJp6wrcrwll3mSVzgfkbPSS6sJms7xcl4I5cM&r=w1jlqVWntmqtI5dedIDLQ6uBxH Jh-
uBee 4imohzko&m=Y3a94Xx3J74X-GypbLPZ3DdC3QpO8vCHQltfOuFE-
zw&s=appP0Q0Wfl9rc7Jo5HLpXTdtC5Zj8ES NpBnfO06dIE&e=> that went out for comment. 

Second, clarification and development is needed on the standard of review that is to be applied 
by the Procedures Officer when determining the extent to which an intervenor may participate.  
What should the interested parties have to demonstrate (e.g., should the interested parties 
have to demonstrate harm based on an alleged violation by ICANN of the Bylaws or Articles?  
What are appropriate interests that will be supported?).  What types of briefings and 
opportunity to be heard are needed in order to allow an interested party to petition the 
Procedures Officer to exercise his or her discretion and allow the party to join in the IRP? 

I don’t think the intervenor would have to allege or show harm – that is the job of the 
Claimant (presumably the “loser” below) – and that Claimant will have to allege/show that the 
decision by the panel below, if implemented by ICANN, would violate the Articles or Bylaws. The 
intervenor here would simply need to show party-status below. I would think that a request for 
joinder would have roughly the same information required of a Claim as per Bylaw 4.3(d) and 
would also require an equivalent filing fee. 

Third, Also fundamental to this question is understanding if there are different levels of 
“joining” an IRP?  Should a person/entity that can allege that they have been harmed by an 
alleged ICANN violation the Bylaws/Articles be treated differently than a person/entity that 
just has an interest in someone else’s claim that the Bylaws were violated?  Keeping the 
purpose of the IRP in mind, does it make sense to treat each of these as having “IRP-party 
status”? 

I think that in these circumstances (dealing with an expert panel below decision) the “winner” 
below would most probably be accorded party status and would have an obvious interest. The more 
difficult case might be an intervenor who was also a “loser” below in cases where there may 
have been more than two parties. Maybe we should require that they allege and show a material 
likelihood of winning on rehearing if the IRP panel were to advise ICANN to call for a 
rehearing. 

Fourth, It would also be helpful to clarify if IRP-party status includes the ability to be a 
prevailing party, is entitled to its own discovery, and if such discovery would be coordinated 
or consolidated with that of the claimant? 

My suggestion would be that anyone with party status (rather than amicus status) have discovery 
rights as coordinated by the IRP panel. 

Fifth, An amicus curiae, as generally understood, typically does not participate as a party to 
a proceeding.  The concept of allowing for briefing at the interim relief stage from an amicus, 
or a third party that believes it has an interest in the outcome (with IRP-party status or 
not), could be appropriate, but more information is needed as to the timing and expectation of 
what intervention or briefing is expected to achieve. 

Perhaps this right should be limited to instances where requested interim relief, if granted, 
could materially harm the amicus’s ability to pursue/achieve their legitimate interest. 

Sixth, What standard is the panel adhering to when considering an amicus?  Are there timing 
requirements of when the process should be invoked?  The timing for an amicus curiae to comment 
on interim relief should take into account the fact that the interim relief process is an 
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expedited process to provide emergency relief.  For example, at what point in time can an 
amicus curiae comment on interim relief – during the briefing stage seeking interim relief or 
after the IRP Panel makes a determination an interim relief? 

If the above responses don’t address standard sufficiently then a specific proposal is invited. 
As for timing, I propose notice of intent to file within 10 days of receipt of the claim (not 
business days) with timing for briefs (whether as party or amicus) determined by PROCEDURES 
OFFICER. 

Seventh, In regard to the settlement of issues presented in an IRP, the settlement of disputes 
is a private and often confidential process between two parties.  It is unclear how and why an 
amicus curiae, who is not a party to the IRP, would be entitled to have input in the settlement 
amongst two (or more) parties to an IRP.  What is the procedure for such a process? What types 
of briefings and opportunity to be heard are needed in order to allow an amicus curiae to 
comment on interim relief or settlement?  Parties are not even required to notify or brief the 
panel during settlement discussion, and the panel does not have an opportunity to vet a 
settlement, so what else would need to be changed (and on what grounds) to make this 
intervention into a settlement feasible and justified as to cost and burden to the parties?  
Parties should not be required to prolong an IRP if they would prefer to end it. … how is the 
right of an amicus curiae to approve settlement terms balanced with the interests of the 
parties to the settlement to keep the terms of the settlement confidential? 

This seems a fair point and perhaps the right to intervene as to a settlement must be limited 
to parties. 

Eighth, Additional development is needed to ensure that an amicus curiae’s exercise of its 
rights to comment on interim relief or settlement does not delay the emergency relief and 
prejudice the rights of the parties to the IRP. 

The reference (to Bylaw Section 4.3(s)) in paragraph 3 of the original proposal is intended to 
address this. 

Ninth, further clarification and development is needed regarding timing of the joinder and 
intervention processes. The amount of time in which a party has to intervene or join in the IRP 
and the briefing schedule for such motion should take into consideration the intent under the 
Bylaws for IRP proceedings to be completed expeditiously with a written decision no later than 
six months after the filing of the Claim if feasible. 

Suggest 10 days for notice etc., as noted under SIXTH above. 

Tenth, another issue for consideration pertains to the extent to which confidential information 
can/should be shared with parties intervening/joining.  For example, if a claimant wants to 
submit confidential information in support of its IRP, it should be able to protect that 
information from being accessible to intervenors, some of whom could be competitors or 
contracted parties.  Do intervenors get access to information exchanged between ICANN and the 
claimant?  How will discovery methods apply to intervenors?  Do intervenors have all rights as 
any other party to the proceeding, up to and including the ability to be determined as the 
prevailing party? 

I would think that the panel, operating under ICDR rules, can handle these matters – e.g. I 
believe the rule on confidentiality here would be Article 21, subsection 5, which provides: 

The tribunal may condition any exchange of information subject to claims of commercial or 
technical confidentiality on appropriate measures to protect such confidentiality. 

(I am referring here to these rules: file:///C:/Users/dmcauley/Downloads/ICDR%20%20(1).pdf 

Best regards, 
David 

David McAuley 
Sr International Policy & Business Development Manager 
Verisign Inc. 
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[IOT] Joinder issue - revised proposal for First 
reading

McAuley, David  
Tue Oct 3 18:00:19 UTC 2017

• Previous message: [IOT] IRP IOT teleconference Oct. 5 19:00 UTC - Agenda
• Next message: [IOT] Joinder issue - revised proposal for First reading
• Messages sorted by: [ date ] [ thread ] [ subject ] [ author ]

Dear members of the IRP IOT, 

I am hoping we can move the issue of Joinder to successful first reading at our 
meeting Thursday, Oct. 5th, at 19:00 UTC. In order to allow those who cannot 
attend a chance to weigh in I will not move this to first reading (should we 
agree on this) until Monday, Oct. 9. Please comment by then if you have a 
concern. 

The suggested language for Joinder is below, with underlined language (also in 
red) to reflect a change requested by Sam and written up by me. Only paragraph 2 
has been changed. 

My summary can be seen in my email<http://mm.icann.org/pipermail/iot/2017-
August/000298.html> of Aug. 25 and Sam's requested addition can be seen in her 
email<http://mm.icann.org/pipermail/iot/2017-September/000306.html> of Sept. 7. 

SUGGESTED JOINDER LANGUAGE: 

1. That only those persons/entities who participated in the underlying
proceeding as a "party" receive notice from a claimant (in IRPs under Bylaw
section 4.3(b)(iii)(A)(3)) of the full Notice of IRP and Request for IRP
(including copies of all related, filed documents) contemporaneously with the
claimant serving those documents on ICANN.

2. That, subject to the following sentence, all such parties have a right
to intervene in the IRP.  Notwithstanding the foregoing, a person or entity
seeking to intervene in an IRP can only be granted "party" status if that person
or entity demonstrates that it meets the standing requirement to be a Claimant
under the IRP at Section 4.3(b) of the ICANN Bylaws and as Defined within these
Supplemental Procedures. The timing and other aspects of intervention shall be
managed pursuant to the applicable rules of arbitration of the ICDR except as
otherwise indicated here. Subject to the preceding provisions in this paragraph,
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(also in red) to reflect a change requested by Sam and written up by me. 
Only paragraph 2 has been changed. 
>
> My summary can be seen in my email of Aug. 25 and Sam’s requested 
addition can be seen in her  email of Sept. 7. 
>
> SUGGESTED JOINDER LANGUAGE: 
>
> 1. That only those persons/entities who participated in the
underlying proceeding as a "party" receive notice from a claimant (in IRPs 
under Bylaw section 4.3(b)(iii)(A)(3)) of the full Notice of IRP and 
Request for IRP (including copies of all related, filed documents) 
contemporaneously with the claimant serving those documents on ICANN. 
>
> 2. That, subject to the following sentence, all such parties have a
right to intervene in the IRP.  Notwithstanding the foregoing, a person or 
entity seeking to intervene in an IRP can only be granted “party” status if 
that person or entity demonstrates that it meets the standing requirement 
to be a Claimant under the IRP at Section 4.3(b) of the ICANN Bylaws and as 
Defined within these Supplemental Procedures. The timing and other aspects 
of intervention shall be managed pursuant to the applicable rules of 
arbitration of the ICDR except as otherwise indicated here. Subject to the 
preceding provisions in this paragraph, the manner in which this limited 
intervention right shall be exercised shall be up to the PROCEDURES 
OFFICER, who may allow such intervention through granting IRP-party status 
or by allowing such party(ies) to file amicus brief(s), as the PROCEDURES 
OFFICER determines in his/her discretion. An intervening party shall be 
subject to applicable costs, fees, expenses, and deposits provisions of the 
IRP as determined by the ICDR. An amicus may be subject to applicable 
costs, fees, expenses, and deposits provisions of the IRP as deemed 
reasonable by the PROCEDURES OFFICER. 
>
> 3. No interim relief that would materially affect an interest
of any such amicus to an IRP can be made without allowing such amicus an 
opportunity to be heard on the requested relief in a manner as determined 
by the PROCEDURES OFFICER. 
>
> 4. In handling all matters of intervention, and without limitation
to other obligations under the bylaws, the PROCEDURES OFFICER shall 
endeavor to adhere to the provisions of Bylaw section 4.3(s) to the extent 
possible while maintaining fundamental fairness. 
>
> Thank you and best regards, 
> David
>
> David McAuley 
> Sr International Policy & Business Development Manager
> Verisign Inc.
>
>
> _______________________________________________ 
> IOT mailing list
> IOT at icann.org
> https://mm.icann.org/mailman/listinfo/iot
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[IOT] IRP IOT – moving toward second 
reading of JOINDER issue

McAuley, David  
Mon Oct 23 12:58:56 UTC 2017

• Previous message: [IOT] IRP IOT plans for coming weeks
• Next message: [IOT] IRP IOT – moving toward second reading of JOINDER issue
• Messages sorted by: [ date ] [ thread ] [ subject ] [ author ]

Dear members of the IRP IOT: 

Here below is suggested language for second reading on the Joinder issue we have 
been discussing. 

I have deleted the word “endeavor” in paragraph #4 as requested by Kavouss but 
have maintained all-caps for PROCEDURES OFFICER inasmuch as that is how it 
appears in the draft rules. 

Please consider and agree on list or on next call (Nov. 14 at 19:00 UTC), or if 
you suggest a change please provide specific language and rationale. 

SUGGESTED JOINDER LANGUAGE: 

1. That only those persons/entities who participated in the underlying
proceeding as a "party" receive notice from a claimant (in IRPs under Bylaw
section 4.3(b)(iii)(A)(3)) of the full Notice of IRP and Request for IRP
(including copies of all related, filed documents) contemporaneously with the
claimant serving those documents on ICANN.

2. That, subject to the following sentence, all such parties have a right
to intervene in the IRP.  Notwithstanding the foregoing, a person or entity
seeking to intervene in an IRP can only be granted “party” status if (1) that
person or entity demonstrates that it meets the standing requirement to be a
Claimant under the IRP at Section 4.3(b) of the ICANN Bylaws and as Defined
within these Supplemental Procedures, or (2) that person or entity demonstrates
that it has a material interest at stake directly relating to the injury or harm
that is claimed by the Claimant to have been directly and causally connected to
the alleged violation at issue in the Dispute. The timing and other aspects of
intervention shall be managed pursuant to the applicable rules of arbitration of
the ICDR except as otherwise indicated here. Subject to the preceding provisions
in this paragraph, the manner in which this limited intervention right shall be
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exercised shall be up to the PROCEDURES OFFICER, who may allow such intervention 
through granting IRP-party status or by allowing such party(ies) to file amicus 
brief(s), as the PROCEDURES OFFICER determines in his/her discretion. An 
intervening party shall be subject to applicable costs, fees, expenses, and 
deposits provisions of the IRP as determined by the ICDR. An amicus may be 
subject to applicable costs, fees, expenses, and deposits provisions of the IRP 
as deemed reasonable by the PROCEDURES OFFICER. 

 3.            No interim relief that would materially affect an interest of any 
such amicus to an IRP can be made without allowing such amicus an opportunity to 
be heard on the requested relief in a manner as determined by the PROCEDURES 
OFFICER. 

4. In handling all matters of intervention, and without limitation to
other obligations under the bylaws, the PROCEDURES OFFICER shall adhere to the 
provisions of Bylaw section 4.3(s) to the extent possible while maintaining 
fundamental fairness. 

Best regards, 

David 

David McAuley 

Sr International Policy & Business Development Manager 

Verisign Inc. 
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[IOT] Proposed Set of INTERIM 
Supplementary Procedures

Samantha Eisner Samantha.Eisner at icann.org 
Tue May 8 22:30:27 UTC 2018

• Previous message: [IOT] Recordings, DAIRs, Raw Caption Notes for IRP-IOT Meeting
#37 - 3 May 2018

• Next message: [IOT] IOT meeting tomorrow (Thursday, May 10) at 19:00 UTC
• Messages sorted by: [ date ] [ thread ] [ subject ] [ author ]

Dear members of the IOT, 

As discussed on last week's call, attached please find a draft proposed set 
of Interim Supplementary Procedures for your consideration.  The purpose of 
this document is to see if we can quickly reach agreement on an interim set 
of supplementary procedures that could be put in place in the event that we 
have an IRP filed prior to the time that there is a completed set of 
Supplementary Procedures available.  Currently, the Supplementary Procedures 
that are in force are those that correspond to the old Bylaws, and we think 
that it's important to have a set in place that moves closer to the intent 
of the new Bylaws, while we understand there is still time needed to get to 
a final set. 

This document is presented in redline from what was posted for public 
comment in October 2016, and we have provided annotations to where 
modifications to that document come from, or comments to explain why things 
have been included/may not be appropriate to include.  NOTHING that is 
included in this set of Interim Supplementary Procedures is intended to 
preclude a different procedure being included in the final version concluded 
through the IOT process.  You will see that the beginning of the document 
sets out some principles that guided the development of this interim set. 

>From this, I would recommend that in parallel to seeing if we can move this
interim set forward, that we get Sidley working on the intervention and
joinder section for a final set of rules, as attention is needed to that
section in order to have enough detail to make it ready.  In addition, I
recommend that the IOT have some additional conversation about the bounds
of the translation item that was discussed earlier in our process, as this
appears to need more detail before it can be implemented.

Please let me know if you have any questions that might guide your review of 
this document. 

Best, 

Sam 

[IOT] Proposed Set of INTERIM Supplementary Procedures

1/26/2019https://mm.icann.org/pipermail/iot/2018-May/000390.html

Ex. 248



- 
Samantha Eisner 
Deputy General Counsel, ICANN 
12025 Waterfront Drive, Suite 300 
Los Angeles, California 90094 
USA 
Direct Dial: +1 310 578 8631 
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Substituting its own interpretation, the court held that
NTSB's statement was binding on the Army:

The court, however, does not find the Army's
interpretation of AR 135-175 Para. 2-5(a) to be a
reasonable interpretation and the court instead finds
that the Army's interpretation is plainly erroneous and
inconsistent with the wording of the regulation. The
court has examined the opinion and order of the NTSB
and finds it to be “an action having the same effect” as
a “judicial proceeding resulting in an acquittal based on
the merits”. The court finds the defendants' reading of
AR 135-175 Para. 2-5(a) to be untenable. It is apparent
to the court that the “action having the same effect”
phrase in the paragraph refers to proceedings with
results that are similar to judicial proceedings resulting
in an acquittal based on the merits. The opinion and
order of the NTSB is such an action and therefore
any finding by that body would be binding upon the
Elimination Board and the ABCMR under Para. 2-5(a).

In the NTSB proceedings it was found that there was
an absence of any probative evidence that Wronke's
application to the FAA for a commercial pilot license
was based on any deliberate intent to mislead the FAA
and was more the result of the lack of an understanding
of pertinent FAA and military standards. The charges
against plaintiff Wronke in the Board's elimination
hearing, whose decision to eliminate the plaintiff was
subsequently approved by the ABCMR, were based
on AR 135-175 Paras. 2-12(d) and 2-12(o). Paragraph
2-12(d) states that an officer may be eliminated from the
Army Reserves where he has committed an “intentional
omission or misstatement of facts in official statements
or records, for the purpose of misrepresentation.” The
finding by the NTSB, that there was no probative
evidence that Wronke's application was based on a
deliberate intent to mislead, bars under AR 135-175
Para. 2-5(a) a finding that Wronke “intentionally
omitted or misstated facts and official statements or
records for the purpose of misrepresentation.” AR
135-175 Para. 2-5(a) operates to estop a finding by
the Elimination Board and the ABCMR that Wronke
intentionally *1574  omitted or misstated facts in his
application for a commercial pilot's license for the
purpose of misrepresentation of his past military flying
record.

Id. at 412-13. The district court concluded the opinion
accompanying its order with:

As the substance of the Elimination
Board's finding of conduct
unbecoming an officer relied on
the determination that plaintiff
Wronke had deliberately intended
to mislead the FAA, the findings
of the NTSB also operate, pursuant
to AR 135-175 Para. 2-5(a),
to estop the Elimination Board's
determination that Wronke had
committed conduct unbecoming an
officer.

The court rejected the Army's argument that the
paragraph 2-12(o) charge of conduct unbecoming an
officer was based on more than the paragraph 2-12(d)
charge, saying the 2-12(o) charge was also based on
Wronke's submission of a fraudulent flight record for the

purpose of misrepresenting himself to the FAA. 3  Id. at
413.

3 The court did not discuss paragraph 2 12(p), supra,
note 1. Nor did it refer to findings (2) and (3) of the
Board of Officers, supra.

The district court then granted Wronke's motion for
summary judgment.

The Appeal

The Army appealed to the Court of Appeals for the
Seventh Circuit. Realizing that Wronke had limited
damages to bring his case within the Tucker Act, 28 U.S.C.
§ 1346(a)(2), the Army moved for transfer of the appeal to
this court. Over Wronke's objection, the Court of Appeals
granted the motion and transferred the appeal to this court
under 28 U.S.C. § 1631. Wronke v. Marsh, 767 F.2d 354
(7th Cir.1985).

ISSUE

Whether the district court erred in granting Wronke's
motion for summary judgment.
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The formulation envisaged by district court would have
the key phrase of paragraph 2-5(a) read: “judicial
proceedings resulting in an acquittal based on the merits
of the case or an action having the same effect as judicial
proceedings resulting in an acquittal based on the merits of
the case”. The difficulty is two-fold. First, neither English
usage, nor fairness to the drafter of the regulation, can
countenance disregard of the second preposition “in” and
its tie to “judicial proceedings resulting”. Second, the
court's formulation will not fit the rest of the paragraph,
in which “judicial proceedings” is preceded by “conduct
that has been the subject of”. It is simply impermissable to
re-write the single sentence constituting paragraph 2-5(a)
by replacing the second “in” with “the subject of”.

It would, of course, have been possible for the Army to
have written paragraph 2-5(a) as:

No officer will be considered for
elimination for the reasons in
paragraph 2-11 or 2-12 because of
conduct that has been the subject of
judicial proceedings resulting in an
acquittal based on the merits of the
case, or that has been the subject of
other proceedings with results that
are similar to judicial proceedings
resulting in an acquittal based on the
merits.

But the Army did not write its regulation that way. On the
contrary, it wrote a single sentence, easily understood as
standard English usage.

*1576  No warrant, no reason, no rule of grammatical
construction, and no legislative or regulatory history
supports the reading of that sentence adopted by the
district court, and the court gave none in its opinion.
Nor did the court supply any textual or legal analysis
supporting its reading of the regulation.

[2]  On the basis of English grammar, the district court
erred in its reading of paragraph 2-5(a) of AR 135-175.
It based its holding that the Army was bound by NTSB's
view on that erroneous reading and that holding must
therefore be reversed.

(b) The Army's Interpretation

[3]  The Army interpreted paragraph 2-5(a) of its
own regulation as limited to judicial proceedings. That
interpretation was entitled to judicial deference. United
States v. Clark, 454 U.S. 555, 565, 102 S.Ct. 805, 811,
70 L.Ed.2d 768 (1982). That deference was especially
appropriate here, where the Army was determining the
suitability of a commissioned officer. Maier v. Orr, 754
F.2d 973, 984 (Fed.Cir.1984) (fitness for duty); see Orloff
v. Willoughby, 345 U.S. 83, 93, 73 S.Ct. 534, 539, 97
L.Ed. 842 (1953) (judges not given the task of running the
Army). In Wallace v. Chappell, 462 U.S. 296, 103 S.Ct.
2362, 76 L.Ed.2d 586 (1982), the Supreme Court observed
that “the special relationships that define military life have
‘supported the military establishment's broad power to
deal with its own personnel. The most obvious reason
is that courts are ill-equipped to determine the impact
upon discipline that any particular intrusion upon military
authority might have.’ ” Id. at 305, 103 S.Ct. at 2367
(citation omitted); see Williams v. Secretary of the Navy,
787 F.2d 552, ---- - ----, (Fed.Cir.1986). In light of that
“broad power,” the district court should have afforded the
Army's interpretation of AR 135-175 great deference in a
matter as sensitive as the continued suitability of Wronke
to serve as a commissioned officer. On this record, the
district court erred as a matter of law in refusing to grant
the deference normally due the Army's interpretation of
its own regulation.

(c) The ABCMR Determination

[4]  Under the precedent in this court, Wronke was
bound by the ABCMR's determination that he was
unsuitable, unless he established that that determination
was arbitrary, capricious, contrary to law, or unsupported
by substantial evidence, Heisig v. United States, 719 F.2d
1153, 1156 (Fed.Cir.1983); Sanders v. United States, 594
F.2d 804, 811, 219 Ct.Cl. 285 (1979), and unless he did
so by “cogent and clearly convincing evidence.”  Dorl v.
United States, 200 Ct.Cl. 626, 633, cert. denied, 414 U.S.
1032, 94 S.Ct. 461, 38 L.Ed.2d 323 (1973). Wronke made
no effort to meet that burden and the district court did not
discuss it.
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decision; however, agency may not reconsider
its own decision if to do so would be arbitrary,
capricious, or an abuse of discretion, and
reconsideration also must occur within a
reasonable time after the decision being
reconsidered was made, and notice of the
agency's intent to reconsider must be given to
the parties.

9 Cases that cite this headnote

[4] Environmental Law
Remand to administrative agency

Voluntary remand of Environmental
Protection Agency (EPA) Phase III rule
regulating the use of cooling water intake
structures (CWIS) for existing offshore oil and
gas extraction facilities for reconsideration
was warranted where Supreme Court had
remanded the Phase II rule for existing
facilities to the EPA; it was imminently
reasonable to address together the substantial
similarities of fact between aspect of the Phase
II rule and the Phase III rule, and remand
would work no prejudice to any affected entity
because it merely maintained the status quo
for existing facility regulation. Federal Water
Pollution Control Act, § 316(b), 33 U.S.C.A.
§ 1326(b).

2 Cases that cite this headnote

[5] Environmental Law
Notice and comment

Environmental Protection Agency's (EPA)
“economic achievability” test, asserted during
appeal as justification for its statutory
authority for final rule regulating the use of
cooling water intake structures (CWIS) for
new offshore oil and gas extraction facilities,
was not sufficiently different from the “cost-
benefit” test articulated during the rulemaking
process as justification to have deprived
interested parties of the notice required by the
Administrative Procedure Act (APA); agency
interpreted its statutory authority for the
rule as authorizing a cost-benefit approach
to CWIS regulation, but did not consider

itself bound to do so. 5 U.S.C.A. § 553(b, c);
Federal Water Pollution Control Act, § 316,
33 U.S.C.A. § 1326(b).

2 Cases that cite this headnote

[6] Administrative Law and Procedure
Notice and comment, sufficiency

An agency's final rule and the proposed rule
need not be identical; final rule must be a
logical outgrowth of the rule making process,
and courts must proceed with caution before
deeming a final rule too attenuated from the
proposed rule, lest court supplant the agency's
role in the nation's regulatory scheme. 5
U.S.C.A. § 553(b, c).

Cases that cite this headnote

[7] Environmental Law
Particular limitations and guidelines

Environmental Protection Agency (EPA) rule
regulating the use of cooling water intake
structures (CWIS) for new offshore oil and
gas extraction facilities was substantially
supported by the record and was rationally
related to the statutory purpose of Clean
Water Act (CWA); EPA's failure to estimate
benefits for specific new facility locations
did not render the process arbitrary or
capricious and EPA's reliance on the
SEAMAP (Southeast Area Monitoring and
Assessment Program) data was not arbitrary
and capricious. Federal Water Pollution
Control Act, § 316(b), 33 U.S.C.A. § 1326(b).

1 Cases that cite this headnote

[8] Statutes
Conjunctive and disjunctive words

For statutory construction purposes of, nouns
joined by coordinating conjunctions are
usually treated as a single, compounded unit,
and a postmodifying prepositional phrase is
most naturally read to modify that single unit.

2 Cases that cite this headnote
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15 Id. at 182 83.

16 Id. at 183.

17 Id. (quoting 40 C.F.R. § 125.84(d)(1)).

18 Id.

Although the Second Circuit upheld most of the Phase I
Rule, it did rule that the “restoration measures” provision
was inconsistent with § 316(b)'s requirement that the EPA
minimize adverse environmental impacts by regulating
the location, design, construction, and capacity of CWIS.
This was because the “restoration measures” had nothing

to do with location, design, construction, or capacity. 9

Holding that the EPA exceeded its authority by including
the “restoration measures” in the Rule, the Second Circuit

remanded that portion of the Rule to the EPA. 20

19 Id. at 189.

20 Id.

2. Final Phase II Rule
The Final Phase II Rule regulates CWIS at large,
existing power plants that are “point sources” and that
primarily generate electric power and either transmit
it or sell it to another entity for transmission, and
whose CWIS use are proposed to use 50 million gallons

or more of water a day. 2  That rule set forth five
compliance alternatives from which a facility could select
and implement “ ‘for establishing [the] best technology
available for minimizing adverse environmental impact.’

” 22  One of the compliance alternatives available to
existing power plants was to employ a closed-cycle CWIS,

but selection of such a system was not required. 23  The
remaining compliance alternatives referenced national
performance standards that “ ‘are based on consideration
of a range of technologies that [the] EPA has determined

to be commercially available.’ ” 24  The Phase II Rule
also created two site-specific compliance variances from
the national performance standards. The first compliance
variance the “cost-compliance alternative” provides
that if a facility demonstrates that the cost of compliance
would be significantly greater than the projected costs
by the EPA, the local permitting authority had to make
a site-specific determination of the “best technology
available” as close to the applicable national performance
standards as practicable, but without producing costs
“significantly greater” than those considered by the EPA

during rule *827  making. 25  The second compliance
variance the “cost-benefit alternative” provides that,
if a facility demonstrates that the costs of compliance
with the national standards is significantly greater than
the benefits of compliance, the local permitting authority
could make a site-specific determination of the “best
technology available” that is as close as practicable to the

national performance standards. 26

21 Riverkeeper, Inc. v. EPA (Riverkeeper II), 475 F.3d
83, 92 (2d Cir.2007) (citing 40 C.F.R. § 125.91) rev d
and remanded by Entergy Corp. v. Riverkeeper, Inc.,
556 U.S. 208, 129 S.Ct. 1498, 173 L.Ed.2d 369 (2009).

22 Id. (quoting 40 C.F.R. § 125.94(a)).

23 Id. at 93.

24 Id. (quoting 69 Fed.Reg. at 41,598 99).

25 Id. at 94 (citing 40 C.F.R. § 125.94(a)(5)(I)).

26 Id. (citing 40 C.F.R § 124.94(a)(5)(ii)).

After various states and environmental groups challenged
the Final Phase II Rule, the Second Circuit held that
the EPA could consider costs under § 316(b) in either of
two ways, viz., it could determine (1) whether the costs
of remediation can be reasonably borne by the industry;
or (2) which remedial technologies are the most cost-

effective. 27  The Second Circuit also held, however, that it
is impermissible under § 316(b) to consider a cost-benefit
analysis that compares the costs and benefits of various
regulatory options and choose the option with the best net

benefits. 28  The court remanded the Rule to the EPA for
clarification whether the national performance standards
set out in the Phase II Rule incorporated a cost-benefit

analysis. 29  On remand, the EPA suspended operation of
the Rule pending further rule making, and the Supreme

Court granted certiorari 30  limited to the question
whether § 316(b) “authorizes the [EPA] to compare costs
with benefits in determining the best technology available
for minimizing adverse environmental impact at cooling

water intake structures.” 3

27 Id. at 98.

28 Id.

29 Id. at 104 05.
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63 The Southeast Area Monitoring and Assessment
Program (SEAMAP) is a two decades long study
(1982 2003) of icthyoplankton and fish egg density
in the Gulf of Mexico. See id. at 35,013 35,016. The
EPA referenced this study in evaluating the potential
environmental harm associated with CWIS. The EPA
used this Gulf study as a proxy for all the country's
waters, as comparisons to other pinpoint studies
of specific waters demonstrated similar to nearly
uniform levels of biomass densities at corresponding
depths. Id. at 35,013.

64 Id. at 35,013, 35,019.

65 Id. at 35,013 (citing studies of marine life densities
surrounding California and Alaska offshore rigs and
in the Gulf).

The Phase III Rule for existing facilities specifies that
CWIS requirements are to be established on a case-by-
case basis under the NPDES program, in accordance with

40 C.F.R. § 125.90(b). 66  Accordingly, individual permit
writers are to use their “best professional judgment” to
determine, on a case-by-case basis, the requirements that
each facility must meet to achieve the best technology
available for minimizing adverse environmental impact at

that facility. 67

66 Id. at 35,009.

67 Id. at 35,015.

For new offshore fixed and mobile facilities, the Rule
applies national performance standards for any rig that is
a “point source” and is thus required to have a NPDES
permit, has a CWIS that uses at least 25% of water intake
for cooling only, and withdraws at least 2 million gallons

of water per day. 68  This national standard applies to all
“coastal” or “offshore” oil and gas extraction facilities
(there is an exception to the national standards for rigs

located in tidal rivers or estuaries). 69

68 40 C.F.R. § 125.131(a).

69 71 Fed.Reg. at 35,021.

The Phase III Rule for new facilities creates two
compliance options. First, the Rule distinguishes facilities
as either fixed or non-fixed, and fixed facilities are further
distinguished as those possessing a sea chest (openings
in the hull of a vessel for withdrawing cooling water)
and those that do not. Fixed facilities may choose to

employ either Track I or Track II. Mobile units may only
employ Track I, which requires the facility to minimize
entrainment by reducing through-screen velocity to 0.5 f/s
or less. Facilities that use sea chests need not employ fish-
protection technologies, but facilities without sea chests
must employ entrainment protection. Mobile units need
only comply with the through-screen velocity limit and are

not required to employ entrainment controls. 70  Track II
allows a fixed facility to employ “alternative technologies”
to demonstrate impingement minimization comparable to
that afforded by the 0.5 f/s through-screen velocity limit.
Like Track I, Track II fixed facilities must either employ
a sea chest or entrainment control.

70 The Agency determined that such controls would
compromise the seaworthiness of the mobile units. 71
Fed.Reg. 35,014.

Finally, all facilities are subject to impingement-
minimization controls if the permitting authority
determines that endangered, sport, commercial, or
migratory species are threatened. Furthermore, any
offshore facility may seek a “variance” from
the impingement and entrainment requirements by
demonstrating that the requirements would result in
“compliance costs wholly out of proportion to the costs
the EPA considered in establishing the requirement ... or
would result in significant adverse impacts on local water
resources other than impingement and entrainment, or

significant adverse impacts on energy markets.” 7

71 40 C.F.R. § 125.135.

B. Petitioners' Challenges
After the EPA published notice of the Final Rule on
June 16, 2006, challenges to it were filed in several
courts of appeals. As these challenges to agency action
were brought under the “other limitations” portion of
33 U.S.C. § 1369(b)(1)(E), the courts of appeal have
exclusive jurisdiction to hear them. These challenges
were consolidated *831  by a multi-district litigation
(“MDL”) panel and randomly assigned to this court.
Riverkeeper moved for change of venue to the Second
Circuit, which we denied. Riverkeeper then filed a parallel
action in the Southern District of New York challenging
the “inaction” (as they now term it) of the EPA in the Rule
for existing facilities. That suit has been stayed pending
our determination of jurisdiction. And then, after the
instant case was fully briefed, it was stayed pending the
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83 Louisiana Environmental Action Network v. E.P.A.,
382 F.3d 575, 582 (5th Cir.2004) (citing Texas Oil &
Gas Ass n, 161 F.3d at 934).

III. Analysis

A. The EPA and Riverkeeper's Joint Motion to Remand
The EPA and Riverkeeper jointly filed a motion to
remand the Rule as it applies to existing CWIS in
light of the Supreme Court's decision in Entergy Corp.
Specifically, the EPA seeks to “reevaluate the Phase III
Rule's existing facilities decision in conjunction with the
Agency's proceedings on remand of the ‘Phase II Rule’ at
issue in [Riverkeeper II] ... in light of the Supreme Court's
recent decision in [Entergy Corp.].”

[3]  Embedded in an agency's power to make a

decision is its power to reconsider that decision. 84  An
agency's inherent authority to reconsider its decisions

is not without limits, however. 85  “An agency may not
reconsider its own decision if to do so would be arbitrary,

capricious, or an abuse of discretion.” 86  Furthermore,
reconsideration also must occur within a reasonable time
after the decision being reconsidered was made, and notice
of the agency's intent to reconsider must be given to the

parties. 87

84 Trujillo v. General Elec. Co., 621 F.2d 1084, 1086 (10th
Cir.1980).

85 Macktal v. Chao, 286 F.3d 822, 825 (5th Cir.2002).

86 Id. (citing 5 U.S.C. § 706(2)(A)).

87 Id. (citing Dun & Bradstreet Corp., 946 F.2d at 193;
Bookman v. United States, 197 Ct.Cl. 108, 453 F.2d
1263, 1265 (1972)).

[4]  We conclude that the EPA's joint motion is not
arbitrary, capricious, or an abuse of discretion; neither
do we find that it was filed untimely or without valid
notice to all parties. The Supreme Court in Entergy Corp.
has remanded the Phase II Rule for existing facilities
to the EPA, and it is imminently reasonable to address
together the substantial similarities of fact between that
aspect of the Phase II Rule and the instant Phase III
Rule in light of Entergy Corp. Furthermore, remand
will work no prejudice to any affected entity because
it merely maintains the status quo for existing facility
regulation. Pending a new Rule, the EPA's § 316(b) case-

by-case permitting procedure, which was in place before
the Phase III Rule was promulgated, will remain in effect.
Accordingly, we grant the EPA's joint motion for remand
of just the Phase III Rule for existing CWIS.

*833  B. ConocoPhillips's Challenges to the Phase III
Final Rule for New Facilities

1. EPA's “Economic Feasibility” Interpretation of §
316(b)

Before considering ConocoPhillips's substantive
arguments, we first address whether the EPA's
interpretation of § 316(b), as reviewed in this appeal, is
sufficiently different from the interpretation it proffered in
the Proposed Rule to constitute a violation of the notice
provision for informal rule making set forth in § 4 of the

APA. 88  ConocoPhillips asserts that (1) the EPA gave
notice, in both the Proposed and Final Phase III Rule, that
it was employing a cost-benefit analysis in its rule making
for new CWIS, but (2) the EPA has abandoned its cost-
benefit rationale and instead adopted during this appeal
an “economic achievability” rationale for its rule making.
ConocoPhillips argues that this post hoc rationalization
should be afforded no deference under Chevron and that
the agency should be held to its original basis of statutory
interpretation.

88 5 U.S.C. § 553.

For almost seventy years, the rule has been that “ ‘the
grounds upon which an administrative order must be
judged are those upon which the record discloses that its

action was based.’ ” 89  This is necessary because:

89 See Global Van Lines v. ICC, 714 F.2d 1290, 1297
(5th Cir.1983) (quoting SEC v. Chenery Corp., 318
U.S. 80, 87, 63 S.Ct. 454, 87 L.Ed. 626 (1943)) and
id. (“General notice of proposed rule making shall
be published in the Federal Register, unless persons
subject thereto are named and either personally
served or otherwise have actual notice thereof in
accordance with law. The notice shall include ...
reference to the legal authority under which the rule
is proposed .... ) (citing 5 U.S.C. § 553(b)(2)).

If an [administrative] order is valid only as a
determination of policy or judgment which the agency
alone is authorized to make and which it has not made,
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perform a specific cost-benefit analysis for new facilities,
however, as those facilities have not yet been built.

On appeal, the EPA insists that it is not required to
conduct a cost-benefit analysis when promulgating rules
under § 316(b), and that, given the available information
(or lack thereof), “economic achievability ... specifically,
barriers to entry, are the appropriate cost measures for
new facilities because they analyze whether a regulation
will place new facilities at a competitive disadvantage
as compared to existing facilities.” The agency asserts
further that, even though it could estimate the costs of
compliance for new CWIS despite not knowing their
locations, it could not estimate the benefits of the Rule
because of the wide variety of ecosystems in which new
offshore facilities will be located. In contrast to benefits,
compliance costs can be estimated because they will
remain constant irrespective of the specific location of the
facility: The depths of all CWIS are approximately the
same regardless of the depth of the water at the facilities'
location.

After comparing the EPA's statements in the Final Rule
to those argued before us, we are convinced that the
EPA's “economic achievability” argument is not a mere
litigating position, but is instead the very basis under
which the Final Phase III Rule for new offshore facilities
was promulgated. The EPA considered barrier to entry
and economic impact, as distinguished from making
specific, facility-by-facility cost-benefit analyses, as the
basis for the Final Rule, and that position has not changed
during this appeal. We see no material difference between
the EPA's statutory interpretation of its rule making
authority and the interpretation previously articulated.
ConocoPhillips's argument that the EPA did not provide
adequate notice of the economic-achievability test during
rule making is unavailing.

2. Whether the EPA's Rule Making was Arbitrary and
Capricious

ConocoPhillips makes two primary arguments that the
EPA's Final Phase III Rule for new offshore facilities is
arbitrary and capricious. Each of these contentions rests
at least in part on the assertion that the statutory language
of § 316(b) mandates that the EPA engage in a cost-benefit
analysis to effect CWIS regulations. In Entergy Corp. v.
Riverkeeper, the Supreme Court has now made pellucid
that the EPA may but is not required to engage in cost-
benefit analyses for CWIS rule making. And, as discussed

above, the EPA has never interpreted the statute to require

cost-benefit analyses in its rule making. 05  Neither did
the EPA give notice in this rule making that it was bound
to do so or that it would do so to the exclusion of other
metrics. Thus, ConocoPhillips's *838  objection to the
Final Phase III Rule on this ground has been neutralized.
We thus proceed to consider the specific grounds on
which ConocoPhillips urges us to hold that the EPA was
arbitrary and capricious in its rule making.

105 See, e.g., the EPA's first regulation of CWIS.
41 Fed.Reg. 17,387, 17388 (Apr. 26, 1976) (“No
comparison of monetary costs with the social benefits
of minimizing adverse environmental impacts, much
less a formal, quantified ‘cost/benefit  assessment is
required by the terms of § 316] the Clean Water]
Act. ).

The central theme for ConocoPhillips's remaining
objections is that the agency was arbitrary and capricious
in failing to consider facility location when it promulgated
the Final Phase III Rule. This objection rests on two
primary arguments: (1) It is arbitrary and capricious for
the EPA to fail to conduct a benefits analysis for specific
facility locations, and (2) it is arbitrary and capricious for
the EPA to rely on the general, “qualitative” SEAMAP
study, rather than on site-specific quantitative studies, to
estimate the environmental impact of new CWIS.

a. Costs and Benefits of Facility Location

[7]  ConocoPhillips asserts that the EPA failed properly
to consider facility location as required by statute in
promulgating the national categorical standards for new
offshore facilities. ConocoPhillips argues that, contrary to
the EPA's contention, the administrative record provided
both the likely type and number of new facilities to be
deployed over the next 20 years, and the overwhelming
majority of new oil and gas rigs will be situated in
very deep water (greater than 1,000 feet in depth) in
the Gulf of Mexico. ConocoPhillips acknowledges that
this information did not include the precise latitude and
longitude of each new facility, but nevertheless “did tell the
agency all it needed to know to perform a meaningful cost/
benefit study: what kinds of rigs ..., operating in what seas,
and at what depths.” ConocoPhillips insists that, given
this information and the fact that the EPA stated that
it possessed enough information to calculate compliance
costs for new facilities, the agency's claim that it did
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inform its decision in promulgating national categorical
standards. The EPA expressly found, by considering

three economic impact assessments, 2  that uniform
regulation was achievable, that it would not create barriers
to entry, and that it would not force operations to

close. 3  In addition, the EPA considered a wide range
of industry, environmental, and economic data which

related to the types of facilities that will be used 4

and the technologies available and their efficacy. 5

The agency also considered this information in the
context of the likely locations in the Gulf of *840
Mexico (where almost all new offshore facilities will be

situated), 6  and made an exception to the uniform
standard for facilities to be located in tidal rivers or

estuaries. 7  Moreover, the data in the record support
the conclusion that environmental harm may result at
all likely facility locations: both estuarial and ocean
biomass suffer the highest rate of destruction from
CWIS; eggs and plankton disperse over wide areas;
and aquatic organisms are attracted to and concentrate

around offshore facilities. 8  The EPA further notes
that, regardless of any shortcomings that ConocoPhillips
finds in the data the agency relied on, ConocoPhillips
provided no more detailed data during rule making
than that which the EPA considered; indeed, site-specific
impingement and entrainment data for offshore facilities

have apparently never been collected. 9

112 71 Fed.Reg. 35,025 29.

113 Id.

114 71 Fed.Reg. 35,024 25.

115 Id.

116 Id. at 35,013.

117 Id. at 35,020.

118 Id. at 35,013.

119 Id.

Considering the record as a whole, as well as the EPA's
interpretation and application of § 316(b), we conclude
that the EPA's decision to forgo a benefits analysis and
promulgate the Phase III Rule on economic achievability
grounds is at least “minimally related to rationality.”
Of the Texas Oil & Gas factors (1) agency reliance on
factors which Congress has not intended it to consider, (2)

failure to consider an important aspect of the problem, (3)
offering an explanation for its decision that runs counter
to the evidence before the agency, or (4) offering an
explanation that is so implausible that it could not be
ascribed to a difference in view or the product of agency

expertise 20 only the second is possibly applicable. The
record makes clear, however, that the EPA did consider
location an “important aspect of the problem” specific
benefits estimates for specific facilities and, with that
precise data unavailable, that the agency evaluated the
application of national categorical standards by looking at
(1) the economic feasibility of the approach to the industry
as whole and (2) the expected benefits that will be achieved
generally. “Given the admitted information shortage, the
EPA must make use of the information it has, recognizing
the limits of the information; EPA cannot refuse to carry
out its mandate, waiting for the day when it might possess

perfect information.” 2  Accordingly, under the “highly
deferential” standard of review mandated here, we are
unpersuaded that the EPA's failure to estimate benefits for
specific new facility locations renders the process arbitrary
or capricious.

120 161 F.3d at 934.

121 BASF Wyandotte Corp. v. Costle, 598 F.2d 637, 652
(1st Cir.1979).

ii. Reliance on SEAMAP Data

ConocoPhillips also faults the EPA's reliance on so-
called “qualitative data,” as opposed to “quantitative
data,” to justify its promulgation of national categorical
standards for new facilities. Specifically, ConocoPhillips
takes issue with EPA's conclusion that, although the
“EPA has limited information on specific environmental
impacts associated with oil and gas extraction facilities,”
the agency nevertheless was confident in the “potential for
such impacts to warrant including [national categorical
requirements] for new offshore oil and gas extraction

facilities in this rule.” 22  ConocoPhillips insists that the
“limited information” that the EPA does possess the

SEAMAP data 23 is inadequate to *841  support the
Final Rule and that it was arbitrary and capricious
for the agency not to develop a “quantitative benefit
study” for new facility location. ConocoPhillips also
contends that the SEAMAP data itself demonstrates
that it was arbitrary and capricious for the EPA either



ConocoPhillips Co. v. U.S. E.P.A., 612 F.3d 822 (2010)

71 ERC 1225

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 17

not to employ a case-by-case permitting regime or not
to distinguish between deep water and shallow water
facilities in promulgating the Rule.

122 71 Fed.Reg. 35,016.

123 The agency also points out that it relied on more
than just the SEAMAP and similar studies to
evaluate environmental impact. Other sources of
corroborating information include evidence that the
offshore facilities attract and concentrate a significant
amount of aquatic life as a habitat and that the
offshore areas where rigs will be located contain
large a number of aquatic life forms with little or no
motility (rendering such life especially vulnerable to
entrainment).

Just as we have concluded that the agency's treatment
of facility location is not arbitrary and capricious, we
also conclude that the EPA's reliance on the SEAMAP
data is not arbitrary and capricious. Conducting precise
“quantitative benefits studies” for facilities that have
yet to be built is impossible, and there are no existing
quantitative studies of impingement and entrainment
for new facilities. Again, when an agency is faced with
such informational lacunae, the agency is well within its
discretion to regulate on the basis of available information
rather than to await the development of information in
the future. And, as the EPA reiterates, almost all new
offshore facilities will be located in the Gulf of Mexico,
precisely the area surveyed by the SEAMAP study. That
study demonstrates the presence of larval and planktonic
life at increasing levels of depth in the Gulf, and, as
ConocoPhillips acknowledges, the study shows that the
vast majority of sensitive aquatic life lives in the first 100

meters of the water column. 24

124 71 Fed.Reg. 35,013.

The EPA also relied on three additional studies of
specific waterbodies as comparators (Penobscot Bay,
Caloosahatchee Estuary, and the St. Lawrence River).
ConocoPhillips asserts that those studies are so different
from the SEAMAP data as to discredit the EPA's
contention that the SEAMAP data represents an accurate
estimate of all offshore larval densities. The agency
counters that the “EPA's biology experts concluded
that, for purposes of determining the potential for
adverse environmental impact, they [the three studies]
are comparable.” Although ConocoPhillips insists that
the EPA's conclusion that the SEAMAP data and the

three specific studies are comparable is “highly arbitrary,”
reading that conclusion would present questions of
scientific evaluation and meta-analysis, tasks that we are
ill-equipped to assume. “When reviewing an agency's
scientific determinations in an area within the agency's
technical expertise, a reviewing court must be at its most

deferential.” 25  We defer to the agency's evaluation of the
specific offshore and SEAMAP studies.

125 Chemical Mfrs. Ass n v. EPA, 870 F.2d 177, 231 (5th
Cir.1989).

Relying in large part on the SEAMAP study, the
EPA concluded that there is “real potential for adverse
environmental impact” for new offshore facilities,
regardless of location. This conclusion is greatly bolstered
by the fact that the statute commands that CWIS location

and not facility location be considered in regulating
CWIS. This is important to our review of the EPA's
Final Rule because there is potentially a great difference
between the depth of the water in which a facility is located
and the depth of water in which its CWIS is located.
ConocoPhillips's location argument rests largely on the
assumption that because facilities will be located in *842
different water depths, and these disparate depths contain
a wide range of biomass density, new CWIS should be
regulated on a case-by-case basis. The record reflects,
however, that, even though some of the facilities will be
located in deep waters and other in shallow waters (and,
in the case of mobile rigs, may in fact be located from
time to time in a wide range of water depths), the CWIS
intakes will always be located at approximately the same

water depth. 26  In other words, even though a particular
facility might extract oil and gas from a great depth, the
CWIS will draw water at or near the surface, specifically,
within the first 100 feet of the water column. Thus, the
most relevant water depth of water for evaluating the
adverse environmental impact for offshore facilities is 100
feet or less. It is this depth that the SEAMAP and other
data demonstrate is most populated by vulnerable species.
We cannot say that the record does not “substantially
support” the agency's reliance on the SEAMAP data and
its concern with only CWIS location and not facility
location.

126 71 Fed Reg. 35, 016.

When we consider all of the forgoing analyses and
reasoning, we conclude that the EPA's reliance on the
SEAMAP data is not arbitrary and capricious. First, the
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B.

With respect to the second showing required under Slack,
we must again consider where our focus should be. We
could look exclusively at the actual analysis employed by
the district court. Or, we could assess both the rationale
relied on by the district court and any alternative grounds
suggested by the record. It is not clear either from §
2253(c) itself or from applicable precedent which of

these approaches is proper. 5

5 In theory, there are many situations in which a
procedural consideration not addressed by the district
court might render an appeal futile. For example,
after the district court dismisses a claim on its merits,
the court of appeals might conclude that the claim
is procedurally defaulted. In situations like this,
the court of appeals could deny a COA on the
ground that any appeal would be futile. See Krantz
v. United States, 224 F.3d 125, 127 (2d Cir.2000) (per
curiam) (denying COA on mootness grounds because
habeas applicant died while request for COA was
pending); cf. Rodriguez v. Scillia, 193 F.3d 913, 917
18 (7th Cir.1999) (vacating COA upon determining
that prosecutorial misconduct claim which district
court denied on merits was procedurally defaulted).
Alternatively, the court could grant a COA (if the
applicant shows that the analysis employed by the
district court would be debatable among reasonable
jurists) and then affirm the denial of habeas relief on
procedural grounds. See, e.g., Garcia v. Lewis, 188
F.3d 71, 75 n. 2 (2d Cir.1999).

We need not resolve that question here, however.
As discussed below in Part III.B.1, the validity of
the rationale actually applied by the district court is
debatable among jurists of reason. And, as we will *373
subsequently explain, the record does not present any
non-debatable basis for denying Reid's motion arising
either from the general limitations that apply in Rule
60(b) proceedings (Part III.B.2) or from the jurisdictional
constraints that govern Rule 60(b) motions in habeas
cases (Part IV). Accordingly, no matter how we approach
the inquiry before us, Reid has demonstrated that the
procedural ruling of the district court is debatable among
reasonable jurists.

1.

We initially consider the analysis employed by the district
court. In its order denying Rule 60(b) relief, the court
recited the standards for such relief and then stated: “For
the reasons previously articulated by the Court, Reid has
failed to allege a meritorious claim entitling her to relief
under Fed.R.Civ.P. 60(b). Accordingly, Reid's motion for
relief from judgment will be denied.” J.A. 89. We construe
this order to indicate that the court denied Reid's Rule
60(b) motion as to the Withdrawal Claim for the same
reasons the court had already denied Reid's pre-judgment
motion to withdraw. We therefore begin our COA inquiry
by considering whether reasonable jurists could debate the
correctness of the justification articulated by the district
court when it denied Reid's motion to withdraw.

The district court did not expressly set forth its basis for
denying this motion, but we can reconstruct its reasoning
from the materials in the record. Reid moved to withdraw
her petition “[s]o I can proceed with writ of habeas corpus
in state court.” Id. at 73. The district court denied this
motion simultaneously with its determination that all of
Reid's claims were procedurally defaulted or meritless
and that her habeas application therefore should not be
dismissed for failure to exhaust state remedies. Thus,
we infer that the court decided that dismissal without
prejudice was inappropriate because Reid plainly was not
entitled to relief on any of her claims.

Although “[a]n application for a writ of habeas corpus
may be denied on the merits, notwithstanding the failure
of the applicant to exhaust the remedies available in
the courts of the State,” 28 U.S.C.A. § 2254(b)(2),
reasonable jurists could debate whether such a disposition
was appropriate here. As noted above, the district court
resolved Reid's ineffective assistance claim based on
representations that did not, in fact, undermine her claim.
Moreover, if the district court had allowed Reid to
withdraw her application and exhaust state remedies,
she might have had a hearing in state court at which
she could have proven that she was misinformed by her

attorney. 6  Thus, Reid has made a substantial showing
that the district court abused its discretion in denying her
application on the merits instead of granting her motion
to withdraw her application without prejudice. Cf. Ellett
Bros. v. United States Fid. & Guar. Co., 275 F.3d 384,
388 (4th Cir.2001) (applying abuse of discretion standard
in reviewing order granting motion to voluntarily dismiss
claim without prejudice). And, because the district court
relied on the same grounds in denying Reid's Rule 60(b)
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Pharmaceutical Association. With him on the brief was
Melanie Black Dubis.

Before MICHEL, Circuit Judge, PLAGER, Senior
Circuit Judge, and LOURIE, Circuit Judge.

Opinion

LOURIE, Circuit Judge.

Warner Lambert Company appeals from the final order
of the United States District Court for the Northern
District of Illinois, granting summary judgment of
noninfringement for Apotex Corp., Apotex Inc., and
TorPharm, Inc. (collectively “Apotex”). Warner Lambert
Co. v. Apotex Corp., No. 98 C 4293, 2001 U.S. Dist.
LEXIS 14592, 2001 WL 1104618 (N.D.Ill. Sept.14, 2001).
Because we hold that Apotex was entitled to judgment as
a matter of law, we affirm.

BACKGROUND

Warner Lambert is the assignee of U.S. Patent 5,084,479,
entitled “Novel Methods for Treating Neurodegenerative
Diseases.” The ′479 patent (the “neurodegenerative
method patent”) discloses and claims the use of certain
cyclic amino acid compounds, as well as salts and esters
derived from them, for the treatment of neurodegenerative
diseases such as stroke, Alzheimer's disease, Huntington's
disease, amyotrophic lateral sclerosis (“ALS”), and
Parkinson's disease. Claim 1, the only independent claim
in the 2C479 patent, defines the invention as follows:

1. A method for treating neurodegenerative diseases
which comprises administering a therapeutically
effective amount of a compound of formula

wherein R  is hydrogen or a lower alkyl and n is 4, 5, or

6 or a pharmaceutically acceptable salt thereof, in unit
dosage form, to a mammal in need of said treatment.
′479 patent, col. 10, ll. 8 19. One of these cyclic amino
acid compounds, 1 aminomethyl 1 cyclohexane acetic
acid, corresponding to the formula in claim 1 in which
R  is hydrogen and n is 5, is commonly known as

“gabapentin.” Gabapentin is the subject of the present
action.

Warner Lambert is also the assignee of expired U.S.
Patent 4,024,175, expired U.S. Patent 4,087,544, and
U.S. Patent 4,894,476. The ′175 patent (the “product
patent”), entitled “Cyclic Amino Acids,” disclosed and
claimed the actual compounds *1352  that are used in
the methods claimed in the neurodegenerative method
patent; claim 2 specifically claimed 1 aminomethyl 1
cyclohexane acetic acid (i.e., gabapentin). The ′544 patent
(the “epilepsy method patent”), entitled “Treatment of
Cranial Dysfunctions using Novel Cyclic Amino Acids,”
disclosed and claimed a method of treating certain forms
of epilepsy, faintness attacks, hypokinesia, and cranial
traumas using the cyclic amino acid compounds claimed
in the product patent and used in the methods of
the neurodegenerative method patent, again including
gabapentin. The ′476 patent (the “monohydrate patent”),
entitled “Gabapentin Monohydrate and a Process for
Producing the Same,” claims a specific crystalline form of
gabapentin monohydrate. Gabapentin monohydrate is a
complex made up of gabapentin and water.

Warner Lambert sells gabapentin under the trade
name Neurontin®. In 1993, Warner Lambert obtained
approval of a New Drug Application (“NDA”) from the
United States Food and Drug Administration (“FDA”)
to market gabapentin for use in “adjunctive therapy
in the treatment of partial seizures with and without
secondary generalization in adults with epilepsy,” one of
the several indications claimed in the now-expired epilepsy
method patent. Significantly, the FDA has not approved
gabapentin for any additional uses, let alone for the uses
claimed in the 2C479 neurodegenerative method patent.

Apotex filed an Abbreviated New Drug Application
(“ANDA”) under the Drug Price Competition and Patent
Term Restoration Act of 1984, 98 Stat. 1585 (popularly
known as the Hatch Waxman Act, hereinafter “the
Act”), at the FDA on April 17, 1998, seeking approval
to market a generic formulation of gabapentin upon
the expiration of Warner Lambert's epilepsy method
patent on January 16, 2000. As mandated by 21 U.S.C.
§ 355(j)(2)(A)(i), Apotex sought approval to market
gabapentin only for the same indication for which
Warner Lambert's Neurontin® was approved, i.e., for
“adjunctive therapy in the treatment of partial seizures
with and without secondary generalization in adults with
epilepsy.” Along with the bioavailability/bioequivalence
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5 A separate statute once existed for antibiotics (21
U.S.C. § 357).

Section 201 of the Act, codified at 35 U.S.C. § 156,
accordingly provided for patent *1358  term extension
for products “subject to a regulatory review period before
its commercial marketing or use,” if “the permission for
the commercial marketing or use of the product after
such regulatory review period [was] the first permitted
commercial marketing or use of the product.” Id. at 676,
110 S.Ct. 2683 (quoting 35 U.S.C. § 156(a)).

Section 202 of the Hatch Waxman Act added to 35 U.S.C.
§ 271 a new subsection, (e)(1), on the other hand, that
provided that “it shall not be an act of infringement to
make, use, or sell a patented invention ... solely for uses
reasonably related to the development and submission
of information under a Federal law which regulates the
manufacture, use, or sale of drugs.” Id. Section 271(e)
(1) thus partially eliminated the second problem, i.e., the
de facto unintended extension of the patent term, and
enabled generic manufacturers to test and seek approval
to market during the patent term. To further the overall
goals of the Act, § 101 also amended § 505 of the Federal
Food, Drug, and Cosmetic Act (“FDCA”), codified at
21 U.S.C. § 355, to authorize the filing and approval
of ANDAs. Id. Included in the ANDA provisions was
a mechanism to facilitate the adjudication of claims
of infringement of patents relating to the innovator's
drugs. That mechanism included, inter alia, provision for
patentees and NDA holders to list patents that claim
the approved drug or the approved use of the drug, 21
U.S.C. § 355(b)(1); and provision for ANDA applicants
to “certify”: (I) that no such patent information is listed,
or, if such information is listed, then, for each listed
patent, (II) that it has expired, (III) that it will expire
prior to the ANDA applicant's marketing of the drug,
or (IV) that it is invalid or will not be infringed by the
manufacture, use, or sale of the drug by the ANDA
applicant, 21 U.S.C. § 355(j)(2)(A)(vii)(I)-(IV). Eli Lilly,
496 U.S. at 676 77, 110 S.Ct. 2683. The ANDA provisions
now codified at 35 U.S.C. § 271(e)(2)(A) also created an
artificial act of infringement that consists of submitting an
ANDA containing a certification under 21 U.S.C. § 355(j)
(2)(A)(vii)(IV) that a listed patent is invalid or that the
manufacture, sale, or use of the proposed product would
not infringe that patent. Eli Lilly, 496 U.S. at 678, 110
S.Ct. 2683.

The Hatch Waxman Act was accordingly a compromise
between two competing sets of interests: those of
innovative drug manufacturers, who had seen their
effective patent terms shortened by the testing and
regulatory processes; and those of generic drug
manufacturers, whose entry into the market upon
expiration of the innovator's patents had been delayed by
similar regulatory requirements. The legislative history of
the Act stated its ultimate purposes:

The purpose of Title I of the Bill is to make
available more low cost generic drugs by establishing a
generic drug approval procedure for pioneer drugs first
approved after 1962....

The purpose of Title II of the Bill is to create a new
incentive for increased expenditures for research and
development of certain products which are subject to
premarket government approval. The incentive is the
restoration of some of the time lost on patent life while
the product is awaiting pre-market approval.

H.R.Rep. No. 98 857(I), at 14 15 (1984), reprinted in 1984
U.S.C.C.A.N. 2647, 2647 48. In light of this history, as
well as the legislative language itself, we cannot agree with
Warner Lambert that Congress intended it to be an act
of infringement *1359  under 35 U.S.C. § 271(e)(2)(A)
to submit an ANDA for a drug if just any use of that
drug were claimed in a patent and the applicant sought
approval of its ANDA prior to the expiration of that
patent.

Warner Lambert's proposed interpretation is inconsistent
with both of the stated purposes of the Hatch Waxman
Act, and would confer substantial additional rights on
pioneer drug patent owners that Congress quite clearly did
not intend to confer. If Warner Lambert's interpretation
were correct, for example, an NDA holder would be able
to maintain its exclusivity merely by regularly filing a new
patent application claiming a narrow method of use not
covered by its NDA. It would then be able to use § 271(e)
(2)(A) as a sword against any competitor's ANDA seeking
approval to market an off-patent drug for an approved
use not covered by the patent. Generic manufacturers
would effectively be barred altogether from entering the
market. That would certainly not advance the purpose
of making available “more low cost generic drugs,” and
was not what Congress intended. Moreover, although
Warner Lambert argues that our affirming the district
court's decision would be a disincentive for research and
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effectively a statement of non-applicable use pursuant to
21 U.S.C. § 355(j)(2)(A)(viii).

[5]  Warner Lambert argues that Apotex was required
to certify under one of the subparagraphs of 21 U.S.C.
§ 355(j)(2)(A)(vii) with respect to the neurodegenerative
method patent, because that patent was listed in the FDA's
“Approved Drug Products with Therapeutic Equivalence
Evaluations” publication (the “Orange Book”). That is
incorrect. That provision and 21 U.S.C. § 355(j)(2)(A)
(viii), which follows it, provide in pertinent part that:

[An abbreviated application for a new drug shall
contain ]

(vii) a certification, in the opinion of the applicant and
to the best of his knowledge, with respect to each patent
which claims the listed drug referred to in clause (i)
or which claims a use for such listed drug for which
the applicant is seeking approval under this subsection
*1361  and for which information is required to be filed

under subsection (b) or (c) ... and

(viii) if with respect to the listed drug referred to in
clause (i) information was filed under subsection (b) or
(c) for a method of use patent which does not claim a use
for which the applicant is seeking approval under this
subsection, a statement that the method of use patent
does not claim such a use.

21 U.S.C. § 355(j)(2)(A)(vii)-(viii) (emphasis added). Thus,
a certification need not be provided for a patent claiming
a use for which the ANDA applicant is not seeking
approval, i.e., a use not covered by the NDA.

Warner Lambert has not produced any authority that
information regarding the neurodegenerative method
patent was “required to be filed under subsection (b)
or (c)”; indeed, the evidence of record suggests that it
need not have been. The listing provision, 21 U.S.C. §
355(b), simply allows the innovator to give warning of
all of its relevant patents, by requiring that it file with
its application “the patent number and expiration date of
any patent which claims the drug ... or which claims a
method of using such drug and with respect to which a claim
of patent infringement could reasonably be asserted.” 21

U.S.C. § 355(b)(1) (emphasis added). 6  Of course, the mere
listing of even a properly listed patent would not in itself
entitle the patent owner to a judgment that that patent
would be infringed by sale of the drug for an approved

use. It simply provides the basis for a lawsuit that may be
won or lost based on the general infringement provisions
of the patent laws.

6 According to FDA regulations, only patents that
claim an approved or pending use of a new drug
can be submitted for listing in the Orange Book. The
FDA promulgated 21 C.F.R. § 314.53 for submission
of patent information by an NDA applicant for
the Orange Book listing. For patents that claim a
method of use, the FDA regulations state that “the
applicant shall submit information only on those
patents that claim indications or other conditions
of use of a pending or approved application.  21
C.F.R. § 314.53(b). Further, the FDA regulations
expressly exclude from the certification requirements
patents that claim no uses for which the applicant
is seeking approval. 21 C.F.R. § 314.52(a)(3). The
neurodegenerative method patent does not claim an
indication in Warner Lambert's currently approved
NDA at issue in this case, and we have no information
whether that patent claims a use in a pending
application.

As noted above, the House Reports indicate that Congress
intended to draw a distinction in the Act between those
indications for which an ANDA applicant is seeking
approval and those for which it is not when determining
if certification is necessary. The applicant needs to certify
only with respect to (a) product patents that claim
the listed drug for which approval is sought, and (b)
“controlling use patents,” defined as patents that claim
“an indication for the drug for which the applicant is
seeking approval.” Even when a listed drug is approved
for more than one indication, Congress contemplated
the possibility that there could be indications that are
claimed by a use patent but for which the applicant is not
seeking approval. There is no suggestion whatsoever in the
statute or the legislative history that Congress intended
that approval of a drug for a particular indication
should be denied or even delayed by the existence of a
patent that claims some other, unapproved indication of
the drug. Although the issue is irrelevant to this case,
we note that Apotex was likely required to, and did,
certify under paragraph IV with respect to the *1362
monohydrate patent. We see no reason why the fact that
Apotex also certified under paragraph IV with respect
to the neurodegenerative method patent, perhaps in an
overabundance of caution, should subject them to the
Draconian penalty that Warner Lambert seeks under 35
U.S.C. § 271(e)(4)(A) of having approval of their ANDA
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to formulate a more stringent standard and to impose a
higher burden of proof than would have been encountered
in an infringement suit brought directly under § 271(b)
rather than under § 271(e)(2)(A). Again, Warner Lambert
is mistaken. The district court did not transplant any alien
principles into § 271(e)(2)(A); rather, the court concluded
that Warner Lambert's claim under § 271(e)(2)(A) was
foreclosed, and then proceeded to address the question
whether or not a genuine issue of material fact existed with
regard to an inducement claim. Warner Lambert, 2001
WL 1104618, 2001 U.S. Dist. LEXIS 14592, at *6.

We have considered Warner Lambert's other arguments,
including its argument that the court resolved several

genuinely disputed issues of material fact adversely to
Warner Lambert, and find them unpersuasive.

CONCLUSION

The district court did not err in granting summary
judgment of noninfringement in favor of Apotex. The
court's decision to award judgment to Apotex is therefore

AFFIRMED.

All Citations

316 F.3d 1348, 65 U.S.P.Q.2d 1481

End of Document © 2019 Thomson Reuters. No c a m to or g na  U.S. Government Works.
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Manual of Style Online © 2006, 2007, 2010, 2017 by The University of Chicago. The Chicago Manual of Style is a registered trademark of The University of Chicago.

The Chicago Manual of Style Online

�: Grammar and Usage 
5.71: Definite article 

A definite article points to a definite object that (1) is so well understood that it does not need description (e.g., the package 

is here is a shortened form of the package that you expected is here); (2) is a thing that is about to be described {the sights of 

Chicago}; or (3) is important {the grand prize}. The definite article belongs to nouns in the singular {the star} or the plural 

number {the stars}.

5.71: Definite article

1/26/2019https://www.chicagomanualofstyle.org/book/ed17/part2/ch05/psec071.html
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The Chicago Manual of Style 17th edition text © 2017 by The University of Chicago. The Chicago Manual of Style 16th edition text © 2010 by The University of Chicago. The Chicago 

Manual of Style Online © 2006, 2007, 2010, 2017 by The University of Chicago. The Chicago Manual of Style is a registered trademark of The University of Chicago.

The Chicago Manual of Style Online

�: Grammar and Usage 
5.72: Indefinite article 

An indefinite article points to a nonspecific object, thing, or person that is not distinguished from the other members of a 

class. The thing may be singular {a student at Princeton}, or uncountable {a multitude}, or generalized {an idea inspired by 

Milton’s Paradise Lost}.

5.72: Indefinite article

1/26/2019https://www.chicagomanualofstyle.org/book/ed17/part2/ch05/psec072.html
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IRP-IOT Meeting 
Thursday, June 7, 2018 -- 19:00-20:00 

>> HELLO, EVERYONE, THIS IS DAVID MCAULEY SPEAKING.  I HOPE YOU CAN HEAR ME.  BUT I SEE IN THE
TRANSCRIPT THAT'S TRUE.  WE'RE A SMALL GROUP SO FAR SO I WILL COME BACK ON IN JUST A COUPLE
MINUTES, MAYBE AS LATE AS 3 MINUTES PAST THE HOUR.  SO, I WILL BE ON SHORTLY.  LET'S GIVE MORE
FOLKS TIME TO GATHER.

>> HELLO EVERYBODY AND WELCOME.  THIS IS DAVID MCAULEY SPEAKING.  I BELIEVE WE HAVE A
QUORUM SO START THE MEETING.  SO, LET ME ASK THAT THE RECORDING BE STARTED.

>> THIS MEETING IS NOW BEING RECORDED.

>> THANK YOU.  HI, WELCOME.  WE'RE JUST STARTED.  SO, WITH THAT DONE CAN I ASK IF THERE IS
ANYBODY THAT'S IN ATTENDANCE ON THE AUDIO BRIDGE BUT NOT SHOWING UP IN THE ADOBE ROOM,
IF THEY WOULD PLEASE IDENTIFY THEMSELVES NOW.  I DON'T HEAR ANYONE.  SO, WE'LL PRESS ON.

>> THIS IS KAVOUSS.  I CAN'T CONNECT [INDISCERNIBLE]

>> OKAY, THANK YOU KAVOUSS.  I ACTUALLY SEE YOUR NAME AT THE BOTTOM OF THE LIST OF
PARTICIPANTS BUT I TAKE YOUR POINT YOU'RE ON THE AUDIO ONLY.  THANK YOU.  AND COULD I ASK
NOW IF ANYBODY HAS ANY A CHANGE OR AMENDMENT TO THEIR STATEMENT OF INTEREST.  COULD
THEY MENTION IT NOW?  AND DON'T SEE ANY HANDS, HAVEN'T HEARD ANYTHING SO WE'LL PRESS ON
TO AGENDA ITEM NUMBER 2.  LAST WEEK WE DISCUSSED THIS AND CONFIRMED, I BELIEVE, THAT WE
HAVE REACHED LANGUAGE FOR THE ISSUE THAT WE'RE GOING TO SEEK FOR PUBLIC COMMENT ON THE
TIME FOR FILING ISSUE.  SO, I THINK WE'VE DONE THAT.  WE'VE REACHED AN AGREEMENT ON THE BODY
OF THE LANGUAGE.  AND SO NOW I JUST WANT TO GET INTO A BRIEF DISCUSSION ABOUT, YOU KNOW,
HOW WE DO THIS, WHAT IS THE ADMINISTRATIVE PROCESS OF GETTING SOMETHING OUT TO PUBLIC
COMMENT, HOW LONG WILL THE PUBLIC COMMENT LAST, WHAT CAN WE EXPECT?  AND I THINK IT'S IN
ALL OF OUR INTEREST TO GET IT OUT SOON.  SO, BERNIE COULD I ASK YOU TO TALK ABOUT THAT A
LITTLE BIT?

>> SURE.  WE HAVE TO PUT A WRAPPER AROUND THIS TEXT, WHICH IS THE STANDARD WRAPPER TO
ANNOUNCE THE PUBLIC CONSULTATION.  AND THEN THERE'S THE DOCUMENT WHICH WE'VE AGREED
TO IN THIS FOR THE PUBLIC CONSULTATION.  AND WE GOT THAT OUT.  IT WILL PROBABLY TAKE ME A
COUPLE OF DAYS TO GET THE WRAPPER AROUND IT.  IT'S NOT ANY NEW MATERIAL, IT'S JUST THE
STANDARD STUFF WE PUT AROUND IT FOR THE PUBLIC CONSULTATION.  THERE'S A FEW ELEMENTS
THAT WE RUN THROUGH WITH THE RAPPORTEUR AND ICANN LEGAL JUST TO MAKE SURE THAT WE'RE
MEETING QUALIFICATIONS THEN WE SEND IT TO THE TEAM, THEY LOOK AT IT AND MAKE SURE IT'S OKAY
THEN THEY POST IT, STANDARD CONSULTATION PERIOD IS FOR 42 DAYS OR 6 WEEKS.  AFTER THAT WE
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HAVE A MONTH OR TWO, DEPENDING ON WHAT WE'RE LOOKING FOR TO ANALYZE THE COMMENTS 
AND PRODUCE A REPORT ON THE PUBLIC CONSULTATION.  I'LL BE GLAD TO TAKE ANY QUESTIONS IF 
THERE ARE ANY. 

>> THANKS, BERNIE.  I DON'T SEE ANY HANDS.  I HAVE A QUESTION, ONE OR TWO SMALL QUESTIONS.  I 
TAKE IT    PARDON ME    I TAKE IT FROM WHAT YOU SAID THAT IN ORDER TO GET IT OUT WE'RE TALKING 
PROBABLY A WEEK OR TWO OR SO.  BUT AT LEAST IT WOULD BE RELEASED PRIOR TO ICANN 62 IS MY 
GUESS?  AND IF I'M CORRECT IN THAT THEN I MIGHT ASK YOU IF I COULD GET JUST, YOU KNOW, TWO OR 
THREE MINUTES AT THE CCWG PLENARY TO ANNOUNCE TO THE ASSEMBLED GROUP THAT THIS IS OUT 
FOR PUBLIC COMMENT.  I KNOW IT WILL BE ANNOUNCED ON THE LIST BUT WE MIGHT AS WELL TRY AND 
MENTION THIS AS WIDELY AS WE CAN AND SINCE IRP SORT OF EMANATED FROM THAT GROUP IT 
WOULD BE NICE TO MENTION IT TO THEM.  AM I CORRECT IN THAT ASSUMPTION, IT WILL PROBABLY BE 
OUT BEFORE ICANN 62. 

>> WE'LL DO OUR DARNEST BUT WHEN YOU GET RIGHT UP AGAINST THE MEETING SOMETIMES THINGS 
TAKE A LITTLE LONGER TO POST.  BUT WE WILL BE WORKING ON TRYING TO MAKE SURE THAT WE GET 
THAT UP AS SOON AS POSSIBLE.  IT SHOULD BE POSSIBLE TO GET IT UP BEFORE ICANN 62.  AND I'M 
CERTAIN THE COCHAIRS WOULD BE GLAD TO GIVE YOU A 5 MINUTES ON THE WORK STREAM 2 AGENDA 
IN THE FACE TO FACE MEETING AT ICANN 62 OR RIGHT THE DAY BEFORE ICANN 62, ACTUALLY.  SO, YOU 
CAN CHAT ABOUT THIS. 

>> OKAY, GOOD.  YEAH, I WANT TO DISSEMINATE IT WIDELY.  SO, THANK YOU.  EXCUSE ME.  DOES 
ANYBODY HAVE ANY COMMENT, ANY CONCERN, QUESTION ABOUT THIS?  WE'RE GOING TO MOVE 
FORWARD WITH GETTING THIS ISSUE OUT TO PUBLIC COMMENT.  ONE OF THE IMPLICIT ASSUMPTIONS 
BEHIND THAT IS WE'RE GOING TO BE ABLE TO SORT OF WORKOUT THE DIFFERENCES ON THE 
REMAINING ISSUES AND I PERSONALLY THINK THAT'S POSSIBLE AND PROBABLE.  BUT IF ANYBODY HAS A 
COMMENT, PLEASE WEIGH IN NOW OR DURING THIS CALL.  I DON'T SEE ANY HANDS SO WE CAN 
PROBABLY MOVE ON TO AGENDA ITEM NUMBER 3.  AND I'M JUST TRYING TO GET MY LAPTOP    BEAR 
WITH ME ONE SECOND. 

>> DAVID?  THIS IS BERNIE. 

>> YES, GO AHEAD BERNIE. 

>> I BELIEVE FROM LAST WEEK THE GROUP WAS EXPECTING A CONFIRMATION OF THE SECOND READING 
OF THIS REQUEST TO GO TO PUBLIC COMMENT SO WE CAN BE WELL WITHIN THE RULES.  MAYBE YOU 
CAN JUST ADD IF THERE ARE NO OBJECTIONS. 

>> EXACTLY.  THANK YOU.  THAT'S A GOOD POINT.  SO, ARE THERE ANY OBJECTIONS TO CONSIDERING 
THIS DISCUSSION A SECOND READING ON THE ISSUE ON THE PLAN TO SUBMIT TO PUBLIC COMMENT 
THE TIME FOR FILING RULE DISCUSSION USING THE LANGUAGE THAT YOU'VE SEEN ON THE LIST?  DOES 
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ANYBODY HAVE ANY OBJECTION OR ANY CONCERN ABOUT THAT?  I DON'T SEE MY HANDS.  AND DON'T 
HEAR ANYTHING.  SO, I THINK WE CAN CONSIDER THAT DONE.  THANK YOU, BERNIE.  THE NEXT ISSUE IS 
ONE    SORRY THAT MALCOM IS NOT ON THE CALL BUT IT'S ONE ABOUT TYPES OF HEARING.  I WOULD 
JUST LIKE TO GO THROUGH THIS BRIEFLY.  I'LL DO MY BEST TO GIVE AN OBJECTIVE STATEMENT AS TO 
WHAT MALCOM WAS SAYING ABOUT THIS BUT I ACTUALLY THINK WE'RE QUITE CLOSE ON THIS SO WE 
CAN CLOSE THIS DOWN.  BUT, THE TWO SORT OF COMPETING DOCUMENTS AND THEY'RE LARGELY IN 
AGREEMENT, BUT I'LL CALL THEM COMPETING FOR THE PURPOSES OF THIS CALL ARE RULE 5 IN THE 
UPDATED SUPPLEMENTARY PROCEDURES AND RULE 5 IS WHAT WE AGREED TO AS IT WENT OUT AS PART 
OF THE SUPPLEMENTARY PROCEDURES THAT WENT OUT FOR PUBLIC COMMENT AND AS I MENTIONED 
ON THE LIST THIS MORNING I'VE TAKEN A LOOK AT RULE 5 AND HERE'S THE WAY I WOULD SORT OF 
MENTION THE PRINCIPLES THAT UNDERLIE RULE 5.  AND THEY ARE THINGS SUCH    THEY ARE THINGS 
THAT STATE THAT AN IRP SHOULD BE CONDUCTED IN SUCH A WAY THAT IT'S EXPEDITIOUS AND 
REASONABLY    IT WOULD HAVE A REASONABLY LOW COST.  IT WOULD ENSURE FUNDAMENTAL 
FAIRNESS AND ENSURE DUE PROCESS WITH PURPOSES OF THE IRP.  THE PANEL WOULD HAVE TO 
CONSIDER NOTIONS OF ACCESSIBILITY, FAIRNESS AND EFFICIENCY AND THAT EFFICIENCY WOULD BE 
BOTH AS RESPECT TO TIME AND COST.  IN CONDUCTING AN IRP.  IRPS WOULD BE CONDUCTED BY 
ELECTRONICS.  PRESUMPTION IF ALL 3 CONDITIONS ARE MET OF THE FOLLOWING 3.  IN-PERSON 
HEARING NEEDED FOR FAIR RESOLUTION OF THE CASE IN-PERSON HEARING NEEDED TO FURTHER THE 
IRP AND CONSIDERATIONS IN FURTHERANCE OF THESE PURPOSES OUTWEIGH TIME AND COST, 
FINANCIAL EXPENSE.  ANY SUCH IN-PERSON HEARING WOULD NOT BE FOR INTRODUCING NEW 
ARGUMENT OR EVIDENCE THAT COULD BE PRESENTED OTHERWISE.  HEARINGS ARE LIMITED TO 
ARGUMENT ONLY EXCEPT    UNLESS A REQUEST FOR WHAT THIS TESTIMONY DEMONSTRATES OF THE 3 
CONDITIONS I MENTIONED.  MALCOM ON JANUARY 3 PUT OUT    HE WAS LARGELY IN AGREEMENT AND I 
THINK HE SAID THAT ON THE PHONE BUT HE HAD SOME SMALL    I SHOULDN'T SAY SMALL.  HE HAD 
SOME DIFFERENCES AND HE PUT OUT A STRAWMAN AND I SORT OF CITED TO IT ON THE LIST A COUPLE 
TIMES.  BUT IN HIS STRAWMAN, HE TALKS ABOUT COST MINIMIZATION BUT THAT LOOKS PRETTY MUCH 
THE SAME AS RULE 5, AT LEAST IN MY READING.  I'M PUTTING MY OWN INTERPRETATION ON TOP OF 
THAT.  HE ALSO    HIS STRAWMAN EMPHASIZED THE USE OF ELECTRONIC MEANS TO THE GREATEST 
EXTENT FEASIBLE I THINK WAS THE LANGUAGE HE USED.  HE HAS A PRESUMPTION FOR RESOLVING 
THINGS ON PAPER OR ARGUMENT WITHOUT TESTIMONY.  BECAUSE WE DO PROVIDE FOR WITNESS 
STATEMENTS IN RULE 5 NEAR THE END IT SAYS ALL EVIDENCE INCLUDING WITNESS STATEMENTS MUST 
BE SUBMITTED IN SO MANY DAYS BEFORE THE HEARING.  SO, WE OBVIOUSLY ANTICIPATE WRITTEN 
STATEMENTS.  SO, MALCOM'S LANGUAGE IS A LITTLE BIT MORE STRINGENT THAN OURS IN THAT 
RESPECT.  WHEN IT GETS TO PROCEEDINGS IN PERSON, MALCOM'S LANGUAGE IN HIS STRAWMAN SAID 
THAT, YOU KNOW, THE IRP PANEL WOULD HAVE THE POWER TO CONDUCT HEARINGS ON ARGUMENT 
AND HEARINGS OF WITNESS TESTIMONY IN PERSON.  AND HE GAVE 8 CONDITIONS LIMITING IT, PRETTY 
STRINGENTLY.  AND HE SAID THESE HEARINGS COULD BE INCLUDING BY VIDEO CONFERENCE.  LATER IN 
THE DOCUMENT HE SAID THESE HEARINGS SHALL BE CONDUCTED BY VIDEO CONFERENCE.  AND THAT 
POTENTIAL AMBIGUITY WAS RESOLVED LATER WHERE HE SAID ONLY IN EXCEPTIONAL CIRCUMSTANCES 
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MAY THE IRP PANEL ORDER AN IN-PERSON HEARING TO BE HELD WITH THE PARTICIPANTS FIRSTALLY 
TRAVELING TO THE SAME GEOGRAPHIC LOCATION.  BEFORE ORDERING THAT KIND OF A HEARING IN 
MALCOM'S STRAWMAN HE SAID THE PANEL MUST SATISFY PURPOSES OF THE IRP IN A FAIR AND JUST 
OUTCOME CANNOT BE ACHIEVED WITHOUT THAT ORDER.  AND NO AVAILABLE ELECTRONIC MEANS 
WOULD SUFFICE FOR THIS PURPOSE.  NOW, THE REASON I'M SORT OF SORRY THAT MALCOM IS NOT 
HERE TO DISCUSS THIS    LET ME SEE IF HE'S ARRIVED    IS THAT MY ARGUMENT WOULD BE    AND I'M 
SPEAKING AS A PARTICIPANT OBVIOUSLY NOW.  MY ARGUMENT WOULD BE THAT I JUST CAN'T   
ENVISION ANY CIRCUMSTANCES, I CONTINUE TO BELIEVE THAT RULE 5 ADEQUATELY AND FAIRLY COVERS 
WHAT WE'RE ADDRESSING HERE.  AND I RECALL LIZ'S COMMENT LAST WEEK THAT THERE HAVE BEEN 
HEARINGS WHERE THE HEARING HAS REACHED COST LEVELS OF 1 MILLION AND 2 MILLION.  AND SO, 
THE IDEA OF PHYSICALLY TRAVELING TO THE SAME GEOGRAPHIC LOCATION IS REALLY CAUSING ME 
PAUSE.  MY CONCERN OR MY ARGUMENT AS A PARTICIPANT IS THAT THIS SHOULD BE SOMETHING 
WHERE WE STATE PRINCIPLES, I THINK RULE 5 DOES THAT AS I SUMMARIZED JUST A MOMENT AGO, 
WHERE WE GIVE THE PANEL THE ABILITY TO SORT OF FILL IN THE GAPS ON THESE PRINCIPLES, KNOWING 
WHAT THE PRINCIPLES ARE, INCLUDING COST MINIMIZATION AND I WOULD ARGUE AS A PARTICIPANT 
WE HAVE TO RECOGNIZE NO ONE IS GOING TO BE SHUT OUT OF A REMEDY.  EVERYBODY CAN GO TO 
COURT IF THEY'VE BEEN TREATED UNFAIRLY.  THIS IS ARBITRARY REASONABLY LOW COST, EFFICIENT.  SO 
THAT'S WHERE I STAND.  SO, I GUESS I'LL HAVE TO COME ON THE LIST AND SORT OF STATE THAT AS A 
PARTICIPANT.  BUT I WOULD WELCOME ANY OTHER VIEWS RIGHT NOW.  AND I THANK MALCOM FOR HIS 
STRAWMAN BY THE WAY.  BUT I THINK HIS STRAWMAN IS EXTRAORDINARILY CLOSE TO WHAT WE HAVE 
ALREADY.  AND THAT'S WHY I FEEL SOME CONFIDENCE THAT WE CAN WORK THIS OUT.  BUT I CERTAINLY 
WOULD LIKE TO INVITE COMMENTS OR QUESTIONS OR CONCERNS IF ANYBODY HAS ANY.  IF NOT THEN I 
WILL STATE I GUESS ON LIST WHAT I JUST STATED NOW, MAKING THAT ARGUMENT AND WE'LL SEE 
WHAT MALCOM'S REPLY IS.  BUT I WOULD LIKE TO MOVE THIS ON IF WE CAN AND GET MOVING.  
ANYBODY    I SEE A HAND FROM GREG.  GO AHEAD, GREG. 

>> THANKS, GREG FOR THE RECORD, THANK YOU DAVID FOR GOING OVERALL THAT.  I GUESS    AND IT IS
UNFORTUNATE THAT MALCOM IS NOT HERE.  WHAT I'M TRYING TO UNDERSTAND IS KIND OF ON A
MORE CONCEPTUAL LEVEL WHAT MALCOM IS TRYING TO ACCOMPLISH AND WHERE HE DIVERGES FROM
WHAT WE HAD BEFORE.  BECAUSE ON THE DRAFTING LEVEL IT SEEMS THAT, YOU KNOW, IT'S MADE
SOME THINGS MORE COMPLICATED AND LESS LIKELY AND OTHER THINGS MORE SLIGHTLY LIKELY,
MAYBE ONE MAJOR DIFFERENCE IS THAT THE PANEL HAS THE POWER RATHER THAN THE PARTICIPANTS
TO CALL FOR AN IN PERSON HEARING OR VIDEO HEARING.  WHICH I THINK IS WORTH WHILE, YOU
KNOW, ALLOWING THE PANEL TO HAVE THAT DISCRETION AS WELL AS THE PARTIES, IF THAT'S WHERE
THERE'S A DIFFERENCE.  YOU KNOW, ALL THE CONDITIONALITY, YOU KNOW, I FEEL THAT WITHOUT KIND
OF A STRONG UNDERSTANDING OF WHY THIS WORKS BETTER THAN RULE 5 OR IS FAIRER OR CONTAINS
COSTS BETTER WITHOUT AFFECTING RESULTS, THAT WE'RE KIND OF BETTER OFF WITH RULE 5.  BUT,
YOU KNOW, IF THERE ARE ANY PARTICULAR TWEAKS THAT COME FROM MALCOM'S STRAWMAN THAT
CAN HELP RULE 5 THAT'S A POSSIBILITY IF IT'S NOT A BINARY CHOICE, WHICH IT MIGHT BE.  ONE LAST
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THING, YOU KNOW, SINCE THIS IS    IT IS AN ARBITRATION, I THINK WHEN YOU SAY ANYBODY WHO 
WANTS TO CAN GO SUE, THERE WILL BE A QUESTION WHETHER YOU EXHAUSTED ADMINISTRATIVE 
REMEDIES.  I'M NOT SURE WHETHER THIS WOULD BE A REQUIRED ADMINISTRATIVE REMEDY TO 
EXHAUST BUT CERTAINLY THE COURT WOULD LOOK AT YOU SIDEWAYS IF WE SAID WE DIDN'T DO THE 
IRP BUT CAME TO SUE BECAUSE WE THOUGHT IT WAS USELESS, TOO EXPENSIVE, WHY NOT GO TO 
COURT, ET CETERA, ET CETERA.  THE IDEA IS TRY TO KEEP THESE THINGS OUT OF COURT.  AND I THINK 
THAT WE MAY HAVE HAD EXPENSIVE HEARINGS IN THE PAST, THESE ARE COMPLEX MATTERS AND 
WHETHER WE CAN    WITHOUT LOOKING AT THE HEARINGS THAT ARE TAKING PLACE IN THE PAST, CAN'T 
KNOW FOR SURE HOW VALUABLE OR USEFUL IT WAS AND WHETHER IT WAS JUST A WASTE OF TIME 
AND MONEY.  BUT I'M GOING TO ASSUME UNLESS I KNOW OTHERWISE THERE WERE GOOD REASONS TO 
HAVE THESE EXPENSIVE HEARINGS AND THAT IT WAS A BETTER WAY TO ACHIEVE WHAT NEEDED TO BE 
ACHIEVED THEN DOING IT ON THE PAPERS.  THANKS. 

>> THANK YOU, GREG.  I WOULD NOTE THAT UNDER RULE 5 THE IRP PANEL IS SUPPOSED TO USE
ELECTRONIC MEANS TO THE EXTENT FEASIBLE BUT THEY CAN ORDER LIVE TELEPHONIC OR VIDEO
CONFERENCES WHERE MEASURE AND ALLOW FOR HEARINGS IF THOSE 3 CONDITIONS I MENTIONED ARE
OVERCOME.  SO, RULE 5 GIVES SOME LATITUDE ON HAVING HEARING.  WHERE MALCOM'S STRAWMAN
DIFFERS THOUGH IS HIS EXPLICITLY ALLOWS AN IN PERSON HEARING TO BE HELD WITH THE
PARTICIPANTS FIRSTALLY TRAVELING TO THE SAME GEOGRAPHIC LOCATION RATHER THAN BY E MEANS.
NOW HE HAS A PREFERENCE FOR ELECTRONIC MEANS RATHER THAN THIS IN THIS HIS STRAWMAN.  IF
THE TWO CIRCUMSTANCES WHERE MEANT, A FAIR AND JUST OUTCOME COULD NOT BE ACHIEVED
WITHOUT SUCH A HEARING AND THAT THERE'S NO AVAILABLE ELECTRONIC MEANS.  AND WHERE I
WOULD COME ON THE LIST AND SORT OF TAKE THAT UP WITH MALCOM IS I CAN'T ENVISION THOSE
CONDITIONS EVER BEING MET.  IT'S TOO FINE A POINT.  WE SHOULD LET THE PANEL HANDLE THIS
UNDER SECTION 5.  BUT I TAKE YOUR POINT AND I TAKE IT YOU'RE LARGELY IN AGREEMENT THAT RULE 5
IS PROBABLY THE WAY TO GO.  I TAKE YOUR POINT ON ADMIN REMEDIES HAVE TO BE EXHAUSTED.  I
GUESS I WAS THINKING MORE ALONG THE LINES THAT SOMEONE HAS A REMEDY IF THEY'RE EVER TIMED
OUT BUT I SHOULDN'T NECESSARILY MAKE THAT POINT IN THIS CASE.  DOES ANYBODY ELSE    GREG IS
THAT A NEW HAND YOU HAVE?

>> FOLLOW UP, DAVE.

>> UNDER RULE 5 IS THERE THE OPTION ULTIMATELY OF AN IN PERSON HEARING?  I DON'T HAVE IT IN
FRONT OF ME.

>> I HAVE IT HERE AND I DON'T SEE THAT.  WHEN YOU SAY IN PERSON I TAKE IT YOU MEAN TRAVELING
TO THE SAME GEOGRAPHIC LOCATION?

>> I MEAN FLESH AND BLOOD.

>> IN THE SAME ROOM?



IRP-IOT Meeting                                                            

 EN 
 

 

Page 6 of 15 

 

>> YEAH. 

>> NO, I DON'T SEE THAT IN RULE 5. 

>> I WOULD ADD THAT.  I THINK THAT IS AN OPTION THAT SHOULD BE CONSIDERED.  AND I THINK THE 
PROBLEM WITH MALCOM'S STATEMENTS, THEY'RE STATED TOO HIGH.  THERE HAS TO BE, YOU KNOW, 
SOMETHING COULD NOT POSSIBLY    IT'S EVEN BEYOND A REASONABLE DOUBT, THE STANDARD IS A 
STANDARD OF CERTAINTY ABOUT SOMETHING IN THE FUTURE.  YOU KNOW, THERE'S NOT EVEN A 
REASONABLY IN THE FIRST OF THE TWO STANDARDS THAT YOU READ.  SO, THE WAY THEY'RE DRAFTED 
THEY BASICALLY    YOU WOULD HAVE TO HAVE SOME SITUATION WHERE YOU WOULD HAVE TO 
POSITIVELY DEMONSTRATE ANYTHING OTHER THAN HEARING WAS IMPOSSIBLE    IT GOES TOO FAR.  IF 
WE DIALED IT BACK A BIT AND MADE IT HIGH BAR, BECAUSE IT SHOULD BE A HIGH BAR BUT A BAR THAT 
HAS SOME REALISTIC POSSIBILITY OF BEING MET UNDER EXCEPTIONAL CIRCUMSTANCES, THEN THAT 
WOULD MAKE MORE SENSE.  THANKS. 

>> THANKS GREG.  SAMANTHA HAS HER HAND UP.  OVER TO YOU SAM. 

>> HI, I WAS PRIVY IN THE CHAT AS WELL.  MY READING IS    AND I THINK SOMEONE CORRECT ME IF I'M 
WRONG BUT RULE 5 STATES THAT THERE IS THE ABILITY TO REPUT THE PRESUMPTION AGAINST IN 
PERSON HEARING.  EVEN THOUGH THERE'S A PRESUMPTION THERE'S THE ABILITY TO REBUT IT AND 
MOVE FORWARD WITH AN IN PERSON HEARING WHICH I THINK IS WHAT GREG SAID WAS IMPORTANT 
TO HAVE SO THERE WOULD BE POTENTIAL TO CALL EVERYONE TO ONE PLACE.  DOES THAT GO TO YOUR 
CONCERN, GREG OR DID YOU HAVE A DIFFERENT CONCERN? 

>> GOES TO MY CONCERN, THANKS. 

>> OKAY. 

>> DAVID SPEAKING AGAIN.  I GUESS I READ IT DIFFERENTLY.  SAM, YOU'RE CORRECT.  LET ME READ THE 
OPERATIVE LANGUAGE AS I SEE IT FROM RULE 5, THE ONE THAT WE DRAFTED AND WENT OUT TO 
PUBLIC COMMENT.  IT SAYS, THE IRP PANEL SHOULD CONDUCT ITS PROCEEDINGS WITH THE 
PRESUMPTION THAT IN PERSON HEARING SHALL NOT BE PERMITTED.  THE PRESUMPTION AGAINST IN 
PERSON HEARINGS MAY BE REBUTTED ONLY UNDER EXTRAORDINARY CIRCUMSTANCES WHERE UPON 
MOTION BY A PARTY, THE IRP PANEL DETERMINES THE PARTY SEEKING AN IN PERSON HEARING 
DEMONSTRATED ONE AN IN PERSON HEARING IS NECESSARY FOR FAIR RESOLUTION OF A CLAIM, TWO, 
AN IN PERSON HEARING IS NECESSARY TO FURTHER THE PURPOSES OF THE IRP AND 3, CONSIDERATIONS 
OF FAIRNESS IN FURTHERANCE OF THE PURPOSES OF THE IRP OUTWEIGH THE TIME AND FINANCIAL 
EXPENSE OF AN IN PERSON HEARING IN THOSE CIRCUMSTANCES SHALL IN PERSON HEARINGS BE 
PERMITTED FOR THE PURPOSE OF INTRODUCING MUST ARGUMENTS THAT WERE PREVIOUSLY 
PRESENTED BUT NOT PREVIOUSLY PRESENTED TO THE PANEL.  PARDON ME.  SO, THAT'S THE LANGUAGE.  
I THINK THAT'S ACCEPTABLE TOO.  I THINK IT ALLOWS FOR FLEXIBILITY AND WE OUGHT TO GO WITH 
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THAT.  BECAUSE MALCOM HAS AN INTEREST IN THAT I THINK I WILL COME OUT TO THE LIST AND SAY 
MALCOM, AND IT WILL BE TO THE LIST, WE DISCUSSED THIS AND I THINK EVERYBODY IS SATISFIED WITH 
RULE 5 AND I THINK THAT'S A FAIR STATEMENT, WHEN I SAY EVERYBODY, I MEAN EVERYBODY ON THIS 
CALL.  TO ANSWER AVRI'S QUESTION, ASKED WHAT EXACTLY IS DIFFERENT IN MALCOM'S CHANGE.  I 
LOST IT.  MALCOM IS A LITTLE MORE STRINGENT IN ONE RESPECT BUT HE ACTUALLY GETS INTO THE 
RULE 5 DOES NOT TALK ABOUT PHYSICAL MEETINGS.  MALCOM'S RULE DOES.  I'M PARAPHRASING HERE, 
PHYSICAL MEETINGS OR HEARINGS COULD BE HELD ONLY IN EXCEPTIONAL CIRCUMSTANCES WHERE THE 
IRP PANEL HAS DETERMINED PURPOSES OF THE IRP AND A FAIR AND JUST OUTCOME IS IMPOSSIBLE 
WITHOUT SUCH AN IN PERSON PHYSICAL HEARING AND THAT THERE'S NO ELECTRONIC MEANS THAT 
COULD SATISFY HAVING A FAIR HEARING.  SO, I THINK THAT'S    I THINK THAT'S WHERE WE ARE.  I NEED 
TO COME TO THE LIST BUT I THINK WE CAN PRESS ON WITH THE ASSUMPTION THIS IS NOT SOMETHING 
WE'RE GOING TO NEED PUBLIC COMMENT ON.  AVRI YOUR HAND IS UP.  PLEASE TAKE THE FLOOR. 

>> THANKS FOR REEXPLAINING IT TO ME.  SO REALLY, HE'S NOT ASKING FOR ANYTHING DIFFERENT, JUST 
FAR MORE STRINGENT CONDITIONING?  AND BECAUSE THE OTHER WAS KIND OF IMPLICIT ALREADY IN 5 
AS IT EXISTS, IF IT'S A PRESUMPTION THAT IT'S NOT ACCEPTING EXCEPTIONS THEN TO SAY IT ISN'T 
ACCEPTING EXCEPTIONS ARE FAIRLY SIMILAR.  SO, OKAY.  NOT QUITE SURE I UNDERSTAND WHY HE 
WANTS IT THAT MUCH MORE STRINGENT BUT I UNDERSTAND THE FAVOR ABILITY TO 5.  THANKS. 

>> THANK YOU AVRI.  ME AGAIN STRESS I'M TRYING TO READ THE STRAWMAN OBJECTIVELY.  IT'S NOT 
SOMETHING I DRAFTED SO I HOPE I'M BEING FAIR TO MALCOM.  BUT MALCOM ALSO WENT INTO MUCH 
MORE DETAIL ON WHEN AN IRP PANEL WOULD HAVE THE POWER TO CONDUCT HEARINGS.  AND HE 
HAD    HE LISTED 8 CONDITIONS AND A NUMBER OF THEM HAVE SUBPOINTS.  SO, HE'S MUCH MORE 
DETAILED, HIS STRAWMAN WAS MUCH MORE DETAILED.  I BELIEVE IT LARGELY AGREES WITH SECTION 5 
OR RULE 5.  AND I BELIEVE MALCOM HAS EVEN SAID AS MUCH.  BUT THIS WAS IMPORTANT TO HIM.  IT 
DID ADDRESS SOME DIFFERENCE ITSELF HE THOUGHT WERE IMPORTANT.  AND SO, FOR ME TO COME 
OUT IN THE LIST IT'S GOING TO TAKE ME A DAY OR PROBABLY NOT UNTIL MONDAY.  SO, IN THE 
MEANTIME I WOULD ENCOURAGE THOSE ON THE CALL TO READ HIS STRAWMAN.  MAYBE YOU WILL 
PICK SOMETHING UP IN IT THAT I HAVEN'T BUT I BELIEVE WE'RE BOTH VERY CLOSE.  MY POSITION IS I'M 
STATING IT AS A PARTICIPANT WHICH IS REALLY RULE 5 IS SUFFICIENT.  AND   MALCOM'S POSITION 
STATED IN THE STRAWMAN.  I ENCOURAGE PEOPLE TO LOOK AT IT.  I'M TRYING TO DESCRIBE IT BUT IT'S 
NOT THE SAME AS READING IT.  THANKS, AVRI.  SO, WE'LL PROCEED FORWARD ON THE ASSUMPTION 
THAT THIS IT GOING TO BE WORKED OUT.  I BELIEVE IT WILL BE.  AND WE CAN MOVE ON TO THE NEXT    
TO NEXT AGENDA ITEM AND THAT IS TO REVIEW THE INTERIM RULES.  I'VE ASKED SAM OR LIZ IF THEY 
COULD SORT OF LEAD THIS PART OF THE DISCUSSION AND STEP US THROUGH THE INTERIM RULES.  AND 
SO, I HAVE SOME COMMENTS ALONG THE WAY BUT I SHOULD PROBABLY GIVE UP THE FLOOR AND NOT 
NECESSARILY TRY TO TEE THIS UP.  AND ASK SAM OR LIZ IF YOU WOULD KINDLY TAKE US THROUGH THE 
INTERIM RULES. 
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>> SURE, DAVID.  BERNIE, CAN YOU FLASH UP THE DOCUMENT THAT WE SENT IN MAY?  AND I DON'T 
RECALL BUT I DON'T THINK I HAVE SEEN RESPONSES BACK OR AREAS YOU WOULD LIKE ME TO FOCUS ON.  
SO, I'LL FIRST THROW OUT THE QUESTION TO THOSE ON THE CALL TODAY, IS THERE ANYTHING FROM 
WHAT YOU REVIEWED IN THE DOCUMENT, IF YOU HAVE REVIEWED THE DOCUMENT THAT YOU WOULD 
LIKE ME TO FOCUS ON FIRST? 

>> SAM, YES, I PUT IT UP BECAUSE I WILL DO THIS AS A PARTICIPANT.  AND I APOLOGIZE FOR NOT BEING 
MORE SPECIFIC.  THE THINGS I WOULD MOST BE INTERESTED IN YOU TALKING ABOUT ARE JOINDER, 
TRANSLATIONS AND I'VE SEEN THE TRAFFIC ON THE LIST.  ON THE INTERIM    AND ON THE INTERIM RULE 
FOR TIME FOR FILING I'VE SEEN SOME MAIL BACK AND FORTH BETWEEN YOU ANIMAL COME AND I 
THINK YOU ANSWERED THE QUESTIONS AND IT'S IN GOOD SHAPE BUT DEAL WITH THOSE FIRST.  THE 
TIME FOR FILING IN LIGHT OF YOUR EMAILS WITH MALCOM THEN JOINDER THEN TRANSLATION.  THANK 
YOU. 

>> SURE.  SO, ON TIME FOR FILING, FOR THOSE OF YOU WHO WERE ON LAST WEEK'S CALL YOU MIGHT 
REMEMBER DAVID POSED A QUESTION ABOUT THERE'S A CONCERN ABOUT SOME FAIRNESS TO THOSE 
WHO MIGHT BE CROSSING DEADLINE IF WE HAD A REPOSE PERIOD PROPOSED WITHIN THE INTERIM 
RULES WHILE WE AWAIT THE OUTCOMES OF THE PUBLIC COMMENT FOR DETERMINING WHAT WILL 
ACTUALLY BE PUT INTO THE FINAL RULES.  AND SO, I IDENTIFIED LAST WEEK THAT I THOUGHT THAT 
ICANN CAN BE IN A POSITION TO AGREE THAT WE COULD HAVE SOME TRANSITIONARY CLAUSES IN THE 
FINAL SET OF RULES THAT WOULD GIVE SOME TIME FOR THOSE WHO HAD 120 DAY PERIOD RUN 
DURING THE TIME THAT THE INTERIM RULES WERE IN PLACE B WERE ACTUALLY TIME BARRED BECAUSE 
THE ACTION HAPPENED MORE THAN A YEAR BEFORE.  UNDER THE INTERIM RULES.  AND SO, I 
CONFIRMED THAT INTERNALLY AND SO I SENT A NOTE OUT TO THE IOT LAST NIGHT, LA TIME, TO 
IDENTIFY THAT WE AGREE THAT WE CAN DO SOMETHING LIKE THAT, SO WE'RE NOT ACTUALLY 
PREJUDICING ANYONE IN THE EVENT WE WIND UP WITH A LONGER PERIOD THEN 1 YEAR FOR AN 
OUTSIDE REPOSE AND IN THE FINAL SET OF RULES.  MALCOM CAME BACK WITH A QUESTION ABOUT 
WHAT DOES THAT MEAN, HOW LONG WOULD THEY HAVE TO FILE?  I THINK THAT THAT'S ONE OF THOSE 
TIME PERIODS WHERE MAYBE THE IOT WOULD WANT TO THINK ABOUT IT.  I THINK IN MY RESPONSE TO 
HIM I SAID I DON'T THINK IT WOULD MAKE SENSE TO BE ANY LONGER THAN 120 DAYS AFTER THE NEW 
RULES OR THE NEW SUPPLEMENTARY PROCEDURES ARE IN PLACE BUT WE CAN IDENTIFY WITHIN THE 
IOT WHAT BEING WE CONSIDER TO BE THAT REASONABLE TIME FRAME AFTER THE NEW RULES ARE IN 
PLACE FOR THAT "OLD CLAIM" TO BE BROUGHT.  SO, I THINK THAT'S A DETAIL THAT WE CAN TALK ABOUT 
FURTHER.  BUT WE WERE TRYING TO ADDRESS THAT CONCERN AND ALSO TO DEMONSTRATE OUR 
COMMITMENT THAT WE'RE REALLY NOT TRYING TO USE THE INTERIM RULE PROCESS AS A WAY TO 
PREJUDICE ANYONE IN HOW THEY WOULD PARTICIPATE IN THE IRP LATER.  SO, I DON'T KNOW IF THERE 
ARE ANY OTHER QUESTIONS ON THIS LIST ABOUT IT OR THE EMAIL TRAFFIC ON THAT HAS ANSWERED 
YOUR QUESTIONS. 
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>> THANKS, SAM.  DAVID SPEAKING AS A PARTICIPANT.  I THINK IT DID ANSWER THE QUESTION.  I DO 
THINK THAT YOU BRING UP A GOOD QUESTION.  WE HAVE TO COME UP WITH A TIME LIMIT THAT 
SOMEONE WOULD HAVE TO FILE TO MEET 120 DAYS PROBABLY SOUNDS LIKE A NATURAL BUT PROBABLY 
NOT MORE THAN THAT BUT THAT'S SOMETHING WE CAN DISCUSS.  I DON'T THINK IT NEEDS TO HOLD US 
UP RIGHT NOW.  WELL I SHOULDN'T SAY THAT.  I SHOULD SAY THAT'S MY FEELING ON IT.  IF ANYBODY 
ELSE WOULD LIKE TO STATE A SUGGESTION IN THAT RESPECT, PLEASE DO.  BUT I BELIEVE WHAT YOU'VE 
DONE AND WHAT YOU'VE SAID, SAM, IS THAT NO ONE WOULD BE PREJUDICED BY US GOING OUT TO 
PUBLIC COMMENT.  I TEND TO DISAGREE WITH MALCOM IN HIS RESPONSE TO LIZ WHERE HE SAID WE'VE 
NEVER AGREED TO THE 12 MONTH.  ACTUALLY, THAT'S THE RULE WE SENT OUT.  WE DID AGREE IN OUR 
FIRST ITERATION.  I DON'T HAVE A PROBLEM WITH 120 ON ONE HAND AND ONE YEAR ON THE WE ARE 
WITH A CARVE OUT YOU DESCRIBE NOBODY IS GOING TO BE PREJUDICE WHILE WE'RE SEEKING PUBLIC 
COMMENT.  SO, I'M HAPPY WITH THAT.  THAT'S MY FEELING ON IT.  THANK YOU. 

>> ALL RIGHT. 

>> LET ME ASK IF ANYBODY ELSE HAS A COMMENT.  IF NOT, SAM WE CAN MOVE TO JOINDER AND 
TRANSLATION, UNLESS YOU HAVE SOMETHING ELSE YOU WANT TO SAY ABOUT THAT. 

>> I THINK THAT THAT'S ALL I HAVE ON THAT ONE.  I WILL SCROLL DOWN TO FIND TRANSLATION.  SO, LET 
ME DEAL WITH TRANSLATION FIRST.  IF ANYONE THAT IS OFF THE TOP OF THEIR HEAD, THE PAGE 
NUMBER, LET ME KNOW BECAUSE WE WILL HAVE TO HAVE EVERYONE SCROLL THROUGH THAT.  I THINK 
WE'RE ON PAGE 6. 

>> OKAY, AND ALSO LET ME JUST MENTION TO FOLKS THIS WAS IN YOUR EMAIL OF THURSDAY MAY 
31ST. 

>> YES, THANK YOU.  SO, UNDER RULE 5 WE'VE PREVIOUSLY AGREED AMONG THE IOT THAT WE NEEDED 
TO MAKE SURE THERE WAS SOME REFERENCE TO TRANSLATION OF PROCEEDINGS.  THERE IS ACTUALLY 
A REFERENCE TO TRANSLATION IN THE ICANN BYLAWS.  AND SO, WE KNOW THAT THIS HAS TO BE    WE 
THINK IT MAKES SENSE TO HAVE IT INCLUDED IN THE PROCEDURES AS WELL.  SO, AS WE WERE LOOKING 
OVER THE CONVERSATION FROM WITHIN THE IOT TO CONSIDER IF THERE WAS TEXT READY ENOUGH TO 
GO INTO AN INTERIM SET OF RULES, WE IDENTIFIED AND YOU CAN SEE ON THE FOOTNOTE THAT WE 
INCLUDE IN HERE, FOOTNOTE 20 THAT WE HAVE    WE INITIALLY SAID IT NEEDED TO BE IN PUBLIC 
COMMENT BUT THERE WAS A QUESTION OF WHAT TRANSLATION SERVICES MEAN.  I WOULD LIKE TO 
POINT THE IOT MEMBERS TO THAT MAY 31ST EMAIL BECAUSE IN THERE WE IDENTIFIED SOME MORE 
SPECIFICS ABOUT WHY WE THOUGHT THIS RULE WAS NOT READY TO GO INTO THE INTERIM 
PROCEDURES AND WHERE WE THOUGHT WE MIGHT NEED TO FOCUS SOME EFFORT ON DRAFTING AND 
SOME DECISION MAKING AMONG THE IOT IN ORDER TO GET TO THE FINAL RULES.  AND SO, I RAISED 
SOME OF THE CONCERNS SUCH AS TRANSLATION OF PLEADINGS OR PEOPLE'S BRIEFINGS ACTUALLY CAN 
BE CONSIDERED PART OF A LEGAL STRATEGY.  IT'S REALLY IMPORTANT FOR PEOPLE TO BELIEVE THAT 
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THE TRANSLATION IS AN ADEQUATE REPRESENTATION OF WHAT THEY'VE PUT FORWARD.  SO, I THINK 
WE NEED TO CONSIDER IF WE THINK THAT ALL TRANSLATIONS ARE PART OF ADMINISTRATIVE OR IF 
THERE ARE CERTAIN PARTS OF TRANSLATION THAT IS ARE CONSIDERED LEGAL COSTS, WOULD WE THINK 
THAT TRANSLATION IS ALWAYS ICANN'S RESPONSIBILITY TO OBTAIN OR IF IT'S A LEGAL PLEAING WOULD 
THAT BE THE RESPONSIBILITY OF THE SUBMITTING PARTY AND PART OF THEIR LEGAL COSTS?  IF YOU 
RECALL WITHIN THE COST STRUCTURE OF THE IRP, ICANN IS RESPONSIBLE FOR ALL ADMINISTRATIVE 
COSTS AND FOR THE EXCEPTION OF THE COMMUNITY IRPS, EACH PARTY IS RESPONSIBLE FOR THEIR 
LEGAL COSTS.  AND SO, THIS DOES HAVE SOME ACTUAL IMPACT IN TERMS OF THE COST OF THE 
PROCEEDINGS TO BOTH ICANN AND THE CLAIMANT, DEPENDING ON WHERE THAT IS CUT.  SO, WE LAID 
OUT SOME ITEMS IN THERE, IN THAT ELM MAIL TO THINK ABOUT.  THE PROPOSAL I MADE WITHIN THAT 
E MAIL WAS THAT I THINK WE CAN GO ONE OF TWO WAYS.  WE CAN EITHER GET SOME OF THESE 
THOUGHTS OVER TO EXTERNAL COUNSEL NOW TO START A DRAFTING EXERCISE TO SEE IF THEY HAVE 
PROPOSALS OF HOW THESE ITEMS CAN BE WORKED INTO A FINAL SET OF RULES OR ON THE IOT WE 
COULD CARVE OUT SOME TIME IN ONE OF OUR MEETINGS THAT WILL HAPPEN SOON TO SEE IF WE HAD 
A SENSE OF WHERE THE IOT WANTED TO GO ON THIS.  I THINK WE COULD GO EITHER WAY.  FOR THE 
TIMING CONCERN, BECAUSE WE DO HAVE SOME BUDGETARY CONCERNS AROUND EXTERNAL COUNSEL 
AND WHEN WE CAN ACCESS THEM.  I THINK I LEAN MORE TOWARD GETTING THIS ISSUE TO EXTERNAL 
COUNSEL TO HAVE THEM WEIGH IN ON THE TEXT AND POSE QUESTIONS BACK TO THE IOT IF WE'RE NOT 
ABLE TO GET THIS ISSUE TEED UP FOR CONVERSATION WITHIN THE IOT SOONER.  BUT I THINK THAT 
ALSO WEIGHS TOWARDS IF WE'RE LOOKING AT GETTING OUT A SET OF INTERIM RULES THAT I ALSO ASK 
FOR THE IOT'S CONFIRMATION THAT THIS ISN'T YET AN ISSUE THAT'S READY FOR INCLUSION IN THE 
INTERIM RULES, BUT WE WILL HAVE IT READY LIKELY WITHOUT NEED FOR PUBLIC COMMENT, I REALLY 
DON'T THINK WE NEED IT, IN ORDER TO GET INTO THE FINAL SET OF PROCEDURES.  DAVID. 

>> THANKS, SAM.  DAVE MCAULEY SPEAKING AS A PARTICIPANT.  THANK YOU FOR THE COMMENTS IN 
THE EMAIL YOU SENT MAY 31ST.  IN MY OPINION I THINK YOU RAISE A GOOD POINT ABOUT COSTS, 
ABOUT LEGAL STRATEGY AND WHETHER PART OF THIS MAY BE IN COSTS.  LET ME JUST BEFORE I GO ON 
TO MY CONCLUSION ON THAT JUST ADDRESS ONE OR TWO OTHER THINGS IN YOUR MAIL.  WITH 
RESPECT TO THE APPENDICES, TRANSLATION OF APPENDICES WE DON'T HAVE PAGE LIMITS.  THE ONE 
THING THAT WE DID SAY IS IN WHAT WE WERE GOING TO SEND WE SAID WHEN CONSIDERING THE 
TRANSLATION OF DOCUMENTS, THE PANEL OR EMERGENCY PANELISTS SHOULD ENDEAVOR TO STRIKE A 
FAIR BALANCE BETWEEN THE MATERIALALITY OF THE DOCUMENT AND THE COST TO TRANSLATE.  IT 
SEEMS MATERIALALITY MAY BE LESSER THEN THE AN PEPPED CEASE.  IT MAY BE COVERED AND WE 
MIGHT WANT TO SEE WHAT IS SENT BACK IN RESPONSE TO THAT REQUEST.  AND THE OTHER THING YOU 
MENTIONED IN YOUR MAIL WAS MENTION SHOULD BE MADE OF THE PROFICIENCY OF THE CLAIMANT'S 
REPRESENTATIVE IN ENGLISH.  AND I THINK WHAT WE SAID, WE SAID IN OUR SUGGESTION IN ADDITION 
IF THE CLAIMANT INCLUDES MORE THAN ONE PERSON, FOR INSTANCE CLAIMANT IS A CORPORATION 
THEN IF A RESPONSIBLE MEMBER OF SUCH PERSONS.  I TAKE OPTION 1, WE SHOULD POSE THESE AS 
QUESTION AND DO WHATEVER WE CAN TO GET THEM TO THEM.  WE ARE ELEMENT OUT OF TIME FROM 
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GETTING ANYTHING FROM SIDLY.  I DON'T THINK WE CAN TEE IT UP ANY FURTHER.  WHAT I WOULD 
SUGGEST IS WE    I CAN'T READ FOOTNOTE 20 RIGHT NOW BUT BASICALLY, WE SEND WHAT WE HAD IN 
OUR SUGGESTED INSTRUCTION TO SIDLY ASKING FOR ALTERNATIVES FOR US.  DOES ANYBODY ELSE HAVE 
ANY COMMENTS ALONG THE LINES OR SAM DO YOU HAVE ANYTHING YOU WANT TO SAY IN RESPONSE? 

>> THANKS DAVID.  I AGREE WITH YOUR SUGGESTION.  THE INFORMATION AND COST COULD GO TO THE 
APPENDICES, I THINK WE MIGHT WANT TO BE A LITTLE CLEARER ABOUT THAT BUT I THINK IT'S STILL    I 
HAVE THE SAME SENTIMENT BUT I THOUGHT IT STILL LACKED A LITTLE BIT    THERE MIGHT BE MORE 
THAT WE CAN DO ON THAT.  BUT, I THINK THAT YOU AND I    SOUNDS LIKE WE'RE ON THE SAME PAGE. 

>> THANKS, I THINK WE'RE ON THE SAME PAGE BUT SAM I NEED TO ASK YOU AND LIZ FOR SOME HELP 
HERE AND WHAT I'M SPEAKING ABOUT IS IN GETTING SOMETHING TO SIDLY, I WOULD SORT OF ASK    I 
THINK WE'RE GOING DOWN THE ROAD OF USING YOUR RED LINE DOCUMENT.  AND SO, WE HAD TWO 
CHOICES.  WE COULD HAVE GIVEN THE INSTRUCTIONS THE WAY WE WERE GOING, BUT THAT DID LEAVE 
A LOT OF UNCERTAINTY.  AND AS AN ALTERNATIVE YOU PROPOSED A RED LINE VERSION.  SO, I WILL 
NEED YOU TO MAKE SURE YOU HAVE THE RED LINE VERSION IN SUCH FASHION THAT WE CAN SEND IT 
TO SIDLY.  MAYBE THE CLEAN COPY.  WHAT YOU SHOULD SEND TO THE LIST IS THE FINAL RED LINE 
VERSION AND CLEAN COPY SHOWING WHAT WE'VE DISCUSSED.  AND I THINK MALCOM WOULD 
PROBABLY AGREE WITH WHAT YOU SAID ON TIME FOR FILING.  I THINK YOU PROBABLY ANSWERED HIS 
QUESTION SATISFILY.  AND SHOWING THE JOINDER WITH SOME TRANSLATION QUESTIONS, YOU KNOW, 
BOIL YOUR EMAIL OF MAY 31ST QUESTIONS TO SIDLY THAT WE CAN SAY YES THIS IS WHAT WE NEED TO 
SEND OR NO IT'S NOT, LET'S TWEAK HERE SO WE CAN GET IT DONE.  WE HAVE TO GET IT OUT.  TODAY IS 
JUNE 7.  IF WE FINALIZE THAT NEXT WEEK, JUNE 14TH WE WOULD GIVE SIDLY HALF A MONTH.  LET ME 
STATE PARENTHETICALLY BERNIE, COULD I ASK YOU TO MAKE AN ACTION ITEM THAT YOU AND I SHOULD 
GET READY TO CALL HOLLY AND TELL HER UNFORTUNATELY IT'S COMING LATE BUT IT WILL BE COMING?  
AND WE NEED TO FIGURE OUT A WAY TO MAKE IT HAPPEN IN THIS FISCAL YEAR.  I THINK SAM YOU SAID 
WE HAVE TO MAKE SURE WE GET A BILL IN THIS FISCAL YEAR.  I DON'T KNOW HOW IT WORKS. 

>> WE DON'T NEED A BILL IN THIS FISCAL YEAR.  WE NEED TO HAVE THEM    WE NEED TO ACTUALLY 
HAVE THEM DO THEIR WORK WITHIN THIS MONTH.  WE GET THE BILL A LITTLE BIT AFTER THE END OF 
THE FISCAL YEAR BUT THEY NEED TO DO THE WORK WITHIN THE FISCAL YEAR.  AND ALSO, DAVID I KNOW 
YOU AND I HAD AN EARLIER EXCHANGE WITH HOLLY WHEN WE GAVE HER A HEADS UP SO WE CAN ALSO 
JUST WRITE ON TO THAT CHAIN AND SAY, HEY, THIS IS GOING TO START TO COME. 

>> OKAY. 

>> SO, WHAT I TAKE FROM YOUR POINT, DAVID IS AN ACTION ITEM OF    SO WE WOULD SEND THEM THE 
INTERIM RULES, NOT REALLY AS A DIRECTION OF WHAT THEY'RE DOING BUT TO SHOW THEM WHAT 
WE'RE THINKING ON THE INTERIM RULES AND DOCUMENTS THEY CAN WORK FROM AND IT SHOWS 
SOME OF THE PLACES WE'VE PROGRESSED.  AND THEN THEY MIGHT HAVE SOME IDEAS ON SOME OF 
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THE LANGUAGE THAT MAYBE WE'VE INSERTED IN THERE AND HOW WE CAN BETTER IT FOR A FINAL SET 
OF RULES.  AND THEN WE ALSO HAVE AT LEAST THIS TRANSLATION ISSUE AND I THINK THE JOINDER 
ISSUE AS WELL WHICH LIZ WILL TALK TO IN A MINUTE, WHICH ARE PLACES WHERE WE'VE IDENTIFIED 
SOME CONCRETE QUESTIONS THAT WE THINK WOULD HELP GUIDE THE FINAL DRAFTING OF IT, WHICH 
ALSO SUPPORTS WHY WE'RE NOT READY FOR IT TO BE IN THIS INTERIM SET.  ON THE TIME FOR FILING, I 
THINK WE NEED TO AWAIT THE OUTCOMES OF THE PUBLIC COMMENT BEFORE WE GET TOO MUCH 
OTHER LANGUAGE OR USE THEIR TIME TOO MUCH ON IT, BECAUSE WE DON'T WANT TO    JUST BECAUSE 
THERE'S MONEY AVAILABLE DOESN'T MEAN WE SHOULD HAVE THEM BILLED UNDER COMMUNITY 
CONVERSATION. 

>> I THINK THE LANGUAGE WE HAVE IS GOOD.  I DON'T THINK WE NEED SIDLY'S HELP ON THAT ONE.  LET 
ME SAY YES AND WE'LL GET TO LIZ IN JUST A MINUTE BECAUSE WE HAVE 15 MINUTES LEFT.  BUT DOES 
ANYBODY IN THE GROUP HAVE A COMMENT, QUESTION, CONCERN WITH WHAT THE DISCUSSION HAS 
BEEN OVER THE LAST SEVERAL MINUTES?  IF NOT, LET'S PRESS ON THEN, LIZ, IF YOU'RE DONE WITH THIS    
SAM, I'M SORRY.  IF WE'RE DONE WITH THIS WE CAN MOVE TO LIZ, THEN WE OUGHT TO DO IT. 

>> WORKS FOR ME. 

>> OKAY, LIZ YOU HAVE THE FLOOR THEN. 

>> OKAY.  THANK YOU, DAVID.  THIS IS LIZ FROM ICANN ORG FOR THE RECORD.  WITH RESPECT TO 
JOINDER AS SAM INDICATED, WE THINK THAT THERE'S STILL SOME WORK THAT NEEDS DEVELOPMENT.  
SO, IT'S NOT YET READY TO BE INCLUDED AS PART OF THE SET OF THE INTERIM RULES THAT GOES TO 
SIDLY.  BUT, YOU KNOW, LET ME GO OVER IT.  I THINK THE LANGUAGE THAT WE HAVE IN THE DRAFT 
INTERIM RULES THAT SAM CIRCULATED IS PRETTY MUCH THE LANGUAGE THAT BASED UPON OUR 
VARIOUS DISCUSSIONS, SEEM TO HAVE AGREED UPON.  I DON'T RECALL THERE BEING ANY OPPOSITIONS 
OR DISCUSSIONS TO THE CONTRARY ON THE CURRENT LANGUAGE.  I THINK WHERE IT SEEMS THAT 
ADDITIONAL WORK IS NEEDED FROM THE GROUP BUT NOT THE KIND OF MATERIAL CHANGE THAT 
WOULD REQUIRE US GOING OUT FOR PUBLIC COMMENT, BUT THERE ARE CERTAIN CONCERNS THAT I 
THINK HAVE BEEN RAISED BY ICANN AND OTHERS IN THE GROUP, SUCH AS IF YOU HAD SOMEBODY WHO 
IS JOINING AS A PARTY, HOW IS THE PARTY    HOW IS PARTY DEFINED IN THAT INSTANCE?  MEANING IS 
THAT INTERVENER THEN DEFINED IN THE SAME WAY AS THE CLAIMANT.  AND THEY HAVE THE SAME 
STATUS AS A CLAIMANT IN THE IRP.  I THINK WE'VE ALSO RAISED CERTAIN QUESTIONS ABOUT NEEDING 
TO WORKOUT THE PROCEDURES RELATED TO BRIEFINGS AND SCHEDULINGS AND FILING FEES AND ANY 
ISSUES THAT MAY AFFECT THE EFFICIENCY AND PROGRESS OF THE IRP.  FOR EXAMPLE, IN INSTANCES 
WHERE THE INTERVENER JOINS AT A STAGE WHEN THE IRP HAS SIGNIFICANTLY PROGRESSED ALONG, 
AND SHOULD THERE BE SOME KIND OF LIMITATION ON THE RIGHT OF A PARTY TO INTERVENE?  I THINK 
OTHER THINGS WE'VE RAISED AND DISCUSSED AS A GROUP THAT WE STILL NEED TO WORKOUT IS FOR 
INTERVENTION AS A RIGHT.  AND IS THERE SOME TETHERING WE NEED TO DEVELOP TO THE DISPUTE SO 
THAT NOT EVERYONE AND EVERYONE CAN JOIN AND INTERVENE AS A RIGHT, BUT THERE SHOULD BE 
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SOME KIND OF NEXTS REQUIREMENT.  SO, THESE NEED TO BE VETTED BY THE GROUP BEFORE 
INCLUSION INTO THE FINAL SET OF RULES. 

>> THANKS, LIZ.  LET ME ASK YOU THIS.  THE THINGS YOU WERE JUST MENTIONING, SOUND REASONABLE 
TO ME.  YOU KNOW, TIMING, ET CETERA.  I'M TRYING    LIKE IN THE RED LINE THAT SAM SENT AROUND, 
ARE THOSE ADDRESSED IN THE RED LINE?  I'M JUST    MAYBE I MISSED IT.  I DON'T KNOW. 

>> THEY'RE ADDRESSED DAVID IN THE NOTE.  SHE'S ANNOTATED IT IN THE NOTE THAT THERE ARE 
CERTAIN ISSUES THAT WE NEED TO FLUSH OUT STILL. 

>> UH HUH. 

>> IF YOU GO TO PAGE 8    

>> NO, I SEE IT NOW.  YEAH.  SO, THERE'S A FEW ISSUES WE DO NOT HAVE A DEFINITION OF PARTY HERE, 
SO WE NEED... OKAY.  HOW DO YOU PROPOSE WE PROCEED ON THIS? 

>> I THINK THIS IS SOMETHING, A CONVERSATION THAT WE    EITHER WE CAN SEEK COMMENTS FROM 
THE GROUP ON LIST OR IF WE CAN DISCUSS IT IN THE NEXT COUPLE MEETINGS.  BUT, I THINK IT'S 
SOMETHING WHERE YOU WOULD LIKE US TO PROPOSE SOMETHING THAT CAN BE A STARTING POINT 
FOR DISCUSSION? 

>> WELL, THANK YOU.  I'LL TELL YOU WHERE I'M COMING FROM WHEN I ASK SUCH A QUESTION AND 
THAT IS WE HAVE TO GET SOMETHING TO SIDLY NOW.  SO, MY SENSE OF THIS IS ON QUESTIONS LIKE 
YOU POSED, FOR INSTANCE WE DON'T HAVE A DEFINITION OF PARTY HERE.  SO, WE WOULD HAVE TO 
DECIDE WHAT DO WE MEAN BY A PARTY, THAT SOMEONE COMES INTO THIS, THEY'VE JOINED    HAVING 
THE QUALITY OF A PARTY.  WHAT DO WE MEAN BY THAT?  ARE THEY A CLAIMANT?  IF THEY ARE ARE 
THEY MAKING A REQUEST FOR A JUDGMENT THAT SOMETHING DID OR DID NOT VIOLATE THE BYLAWS 
OR DO THEY HAVE OTHER STANDING?  THOSE THINGS I IMAGINE WE'LL AGREE ON.  WHAT I WOULD LIKE 
TO KNOW BEFORE NEXT WEEK IS WHAT IMPACT DOES THIS HAVE ON US GETTING SOMETHING OUT TO 
SIDLY.  AND THE REASON I ASK IS WE DON'T REALLY HAVE A COUPLE OF WEEKS TO SORT THROUGH THE 
NUANCES OF THIS AND GET SOMETHING TO SIDLY.  I TAKE IT WE WILL HAVE TO WORK ON THIS IN THE 
BACKGROUND SEPARATELY.  AND SO, ARE YOU PROPOSING THAT WE SEND THE LANGUAGE THAT YOU 
DO HAVE IN SECTION 7, TO SIDLY RIGHT NOW WITH THE UNDERSTANDING THAT WE WILL THEN BE 
WORKING ON THE QUESTIONS POSED IN THE NOTE?  IS THAT WHAT THE REQUEST IS? 

>> YES. 

>> DOES ANYBODY    

>> I THINK THAT'S A FAIR APPROACH TO GO FORWARD. 
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>> OKAY.  SO, THEN I'M GOING TO ASK IN A MINUTE IF ANYBODY HAS ANY COMMENTS, CONCERNS OR 
QUESTIONS.  I SEE SAM'S HAND IS UP.  I WILL COME TO YOU IN JUST A SECOND, SAM.  BUT IN ANYONE 
ELSE HAS SOMETHING TO SAY ABOUT THIS, PLEASE DO.  I WILL BE LOOKING LIZ TO YOU AND SAM TO 
SORT OF TEE THIS UP THEN.  BUT GO AHEAD, SAM.  YOU HAVE THE FLOOR. 

>> THANKS, DAVID.  I THINK WHEN WE SEND THEM THIS INFORMATION WE SHOULD ALSO ACCOMPANY 
IT WITH A NOTE OF THESE ARE THE OTHER THINGS THAT THE IOT IS STILL LOOKING AT OR THE THINGS 
WE'RE DISCUSSING.  SO THAT WAY WE CAN KIND OF FLAG FOR THEM WHAT THE OTHER WORK IS, THEY 
CAN PROVIDE SOME INPUTS IF THEY HAVE ADDITIONAL THOUGHTS ON THOSE OR SOME GUIDANCE.  
AND SO, I THINK WE CAN    WE SHOULD READ THEM IN ON WHAT THE OTHER THINGS WE'RE STILL 
CONSIDERING ARE WHEN IT'S SENT OVER. 

>> THANKS, SAM.  AND CAN I LOOK TO YOU AND LIZ TO SORT OF TEE THIS UP?  TO TEE UP THIS WHOLE 
DOCUMENT, WITH THE IDEA OF SOME QUESTIONS ON TRANSLATIONS AND ON JOINDER? 

>> YEP.  AND WE'LL LOOK THROUGH AND SEE IF THERE ARE ANY OTHER THINGS WE HIGHLIGHTED AS 
NECESSARY FOR SOME FURTHER CONVERSATION. 

>> OKAY.  THANKS.  I THINK IT WOULD BE A GOOD IDEA IF WE CAN, BERNIE I MIGHT ASK YOU TO HELP IN 
THIS RESPECT, IF WE COULD FIND A 15 MINUTE SLOT WHERE MAYBE BERNIE AND SAM AND I COULD 
TALK TO HOLLY, NOT ABOUT THE SUBSTANTIVE WORK WE'RE DOING, BUT JUST ON WITH RESPECT TO 
HEADS UP, WE'RE GOING TO BE ASKING QUESTIONS WE NEED TO GET DONE BY THE END OF JUNE, THAT 
KIND OF DISCUSSION.  SAM, DO YOU THINK WE CAN HANDLE IT IN EMAIL?  THAT'S FINE.  BUT I JUST 
WANT TO    I GUESS WE HAVE TO GET THAT PART OF IT MOVING.  SO, AGAIN I'LL INVITE OTHERS ON THE 
CALL TO COMMENT OR STATE ANY QUESTION THEY MIGHT HAVE.  IF THERE ARE NONE    I THOUGHT I 
SAW A HAND.  IF THERE ARE NONE I'LL ASK LIZ, ARE YOU DONE WITH WHAT YOU WANTED TO SAY ON 
JOINDER? 

>> YES, DAVID, I AM. 

>> I THINK WE CAN MOVE TO SECTION 5 AGENDA ITEM 5.  FURTHER THOUGHTS ON OUR WORK AFTER 
THE RULES, UNLESS SOMEBODY HAS SOMETHING ELSE THEY WOULD LIKE TO COMMENT ON, ON THE 
DISCUSSION SO FAR.  I DON'T SEE ANY HANDS.  SO, YOU'LL NOTE THAT I SENT AN EMAIL TO THE LIST 
ABOUT WORK THAT WE HAVE ONCE WE GET THE RULES SORT OF TENDED TO.  AND WHAT I MEAN BY 
TENDED TO IS SOMETIME SOON WE'RE GOING TO HAVE ONE RULE OUT FOR PUBLIC COMMENT.  TIME 
FOR FILING AND WE WILL HAVE A DOCUMENT FROM FRONT OF SIDLY FOR FEEDBACK ON THE INTERIM 
RULES AND QUESTIONS IN THE BACKGROUND.  WE'LL HAVE THOSE 3 GOING BUT IT'S QUITE POSSIBLE 
THOSE 3 WILL BE WRAPPED UP BY MID JULY.  WHEN I SAY WRAPPED UP WE WILL NOT HAVE HAD PUBLIC 
COMMENT BACK, UNDERSTANDING THAT.  BUT WE MAY SOON COME TO A POINT WHERE WE CAN TURN 
OUR ATTENTION ELSEWHERE WHICH MAY BE A WELCOME DAY.  AND SO THAT'S WHY I PUT THAT LIST 
OUT THERE.  I KNOW SHERINE WAS INTERESTED IN WHAT ELSE WE MIGHT HAVE ON OUR PLATE SO 
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PLEASE BE AWARE AND WE WILL WANT TO TURN OUR ATTENTION TO THE COOPERATIVE ENGAGEMENT 
AND MAYBE NEXT WEEK OR MAYBE IN THE CALL AFTER NEXT WEEK BUT WE MAY AT SOME POINT WANT 
TO DISCUSS THE CONSTITUTION OF THE IOT TEAM ITSELF, YOU KNOW, HOW DO WE FEEL?  WE'RE A 
SMALL GROUP AND WE HAVE BECOME MUCH MORE EFFECTIVE RECENTLY, DO WE WANT TO CONSIDER 
HOW WE MOVE FORWARD?  I'LL JUST STATE IT GENERALLY LIKE THAT.  AND SORT OF AS A FOLLOW ON 
TO WHAT WE DISCUSSED LAST WEEK.  BUT THAT'S REALLY WHAT THE PURPOSE WAS TO PUT MY 
THOUGHTS ON PAPER OF WHAT WE YET HAVE TO DO.  I DON'T THINK I MISSED ANYTHING BUT I MIGHT 
HAVE SO IF YOU SEE ANYTHING WHILE YOU GO THROUGH THE RULES I ENCOURAGE YOU TO FLAG IT.  
ANY QUESTIONS OR COMMENTS BEFORE WE GO TO ANY OTHER BUSINESS?  SO, LET'S GO TO ANY OTHER 
BUSINESS.  I'LL STATE ONE THING.  I'LL REITERATE WHAT I WAS ASKING.  THIS MAY BE ESPECIALLY 
HELPFUL AT ICANN 62 FOR THOSE GOING TO ATTEND IS PLEASE, AGAIN, BE MINDFUL TO HELP YOUR 
VARIOUS ADVISORY COMMITTEES AND SUPPORTING ORGANIZATIONS ON THEIR WORK TO ESTABLISH A 
STANDING PANEL.  IT'S IMPORTANT WORK AND I KNOW THERE'S A LOT GOING ON BUT PLEASE HELP 
YOUR ORGANIZATION AS BEST YOU CAN.  ANYBODY ELSE HAVE ANYTHING THEY WANT TO STATE ON ANY 
OTHER BUSINESS?  IF NOT, I'LL GO TO WORK IN THE NEXT DAY OR SO ON A MAIL ABOUT TYPES OF 
HEARINGS AND WE'LL LOOK FOR SOMETHING FROM SAM AND LIZ ON THE INTERIM RULES AND BERNIE I 
MIGHT ASK YOU TO SORT OF REMIND US THAT WE NEED TO GET IN TOUCH WITH HOLLY AND WE'LL 
FIGURE OUT HOW TO DO THAT.  AGAIN, THAT'S NOT GOING TO BE A SUBSTANTIVE DISCUSSION, IT'S 
GOING TO BE DEAR HOLLY, HERE IS WORK COMING YOUR WAY, SORRY IT'S LATE AND HAS TO BE DONE IN 
THE NEXT FEW WEEKS, BUT THAT'S THE WAY IT IS.  BEFORE WE WRAP UP, DOES ANYBODY WANT TO 
MAKE ANY STATEMENTS, HAVE ANY COMMENTS?  QUESTIONS?  I'LL LOOK UP TO THE TOP.  NOPE.  IF 
NOT THEN THAT'S THE END OF THIS CALL.  I WANT TO THANK EVERYBODY FOR BEING HERE AND SEE YOU 
NEXT WEEK AND THEY'LL BE SOME MAIL IN THE INTERIM.  GOOD BYE EVERYBODY.  THANKS VERY MUCH.  
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Page 9: [1] Deleted UPDATE 9/25/18 4:00:00 PM 

i. (S)he/it/they may only intervene as a party if they satisfy the standing requirement
to be a CLAIMANT as set forth in the Bylaws.

ii. If the standing requirement is not satisfied, then (s)he/it/they may intervene as an
amicus.

Any person, group, or entity that did not participate in the underlying proceeding may intervene 
as a CLAIMANT if they satisfy the standing requirement set forth in the Bylaws.  If the standing 
requirement is not satisfied, such persons may intervene as an amicus if the PROCEDURES 
OFFICER determines, in her/his discretion, that the proposed amicus has a material interest at 
stake directly relating to the injury or harm that is claimed by the CLAIMANT to have been 
directly and causally connected to the alleged violation at issue in the DISPUTE. 

Page 9: [2] Deleted UPDATE 9/25/18 4:00:00 PM 

In the event that requests for consolidation, intervention, and joinder are granted, the restrictions 
on Written Statements set forth in Section 6 shall apply to all CLAIMANTS collectively (for a 
total of 25 pages exclusive of evidence) and not individually unless otherwise modified by the 
IRP PANEL in its discretion. 

Discovery Methods1 

1 There is no existing Supplemental Rule.  The [CCWG Final Proposal and] ICANN Bylaws recommend that 
discovery methods be considered by IOT.  See ICANN Bylaws, Article 4, Section 4.3(n)(iv)(D). 
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[IOT] Text suggestions following call on Tuesday

McAuley, David  
Thu Oct 11 15:57:11 UTC 2018

• Previous message: [IOT] IOT - DAIRs and captioning for meeting of 20181009
• Next message: [IOT] IOT - Meeting - 201081011 - DAIRs and raw captioning
• Messages sorted by: [ date ] [ thread ] [ subject ] [ author ]

Dear members of the IRP IOT, 

On Tuesday's call I promised to suggest some text to reflect the safe harbor on the 12-
month portion of the 'Repose' rule (Rule 4 Time-for-Filing) and on the rules 7 and 8 
that I mentioned. 

My suggestions are attached. 

Hope to see you on the call in several hours time. 

Best regards, 

David 

David McAuley 

Sr International Policy & Business Development Manager 

Verisign Inc. 

-------------- next part -------------- 
An HTML attachment was scrubbed... 
URL: <http://mm.icann.org/pipermail/iot/attachments/20181011/f7cfbbd7/attachment-
0001.html> 
-------------- next part -------------- 
A non-text attachment was scrubbed... 
Name: DMc.IRPrules.Joinder etc.docx 
Type: application/vnd.openxmlformats-officedocument.wordprocessingml.document 
Size: 19960 bytes 
Desc: DMc.IRPrules.Joinder etc.docx 
URL: 
<http://mm.icann.org/pipermail/iot/attachments/20181011/f7cfbbd7/DMc.IRPrules.Joinderetc-
0001.docx> 

• Previous message: [IOT] IOT - DAIRs and captioning for meeting of 20181009
• Next message: [IOT] IOT - Meeting - 201081011 - DAIRs and raw captioning
• Messages sorted by: [ date ] [ thread ] [ subject ] [ author ]

[IOT] Text suggestions following call on Tuesday

1/26/2019https://mm.icann.org/pipermail/iot/2018-October/000449.html
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Dear members of the IRP IOT, 

On Tuesday’s call I said I would float specific language for a safe harbor with respect to the 12-month 

overall time limitation in Rule 4 (Repose) and specific language following my comments on Rules 7 and 

8. Here below are the suggested texts:

With respect to Rule 4, I propose adding this language at the end of the current first paragraph of the 

rule: 

During the pendency of these supplementary procedures as “Interim Supplementary 

Procedures,” however, no CLAIMANT shall be time-barred from submitting a written statement 

of a DISPUTE due solely to passage of the twelve (12) months period described in the second part 

of the immediately preceding sentence , it being understood that the IRP Implementation 

Oversight Team  continues its consideration of this aspect of such sentence for treatment in the 

Supplementary Procedures to follow in due course.  

And here below shown in ‘track-change’ format are my suggestions for rules 7 and 8. 

Rule (7): Consolidation, Intervention and Participation as an Amicus

A PROCEDURES OFFICER shall be appointed from the STANDING PANEL to consider any request for 

consolidation, intervention, and/or participation as an amicus.  Except as otherwise expressly stated 

herein, Rrequests for consolidation, intervention, and/or participation as an amicus are committed to 

the reasonable discretion of the PROCEDURES OFFICER.  In the event that no STANDING PANEL is in 

place when a PROCEDURES OFFICER must be selected, a panelist may be appointed by the ICDR 

pursuant to its INTERNATIONAL ARBITRATION RULES relating to appointment of panelists for 

consolidation. 

In the event that requests for consolidation or intervention, the restrictions on Written Statements set 

forth in Section 6 shall apply to all CLAIMANTS collectively (for a total of 25 pages exclusive of evidence) 

and not individually unless otherwise modified by the IRP PANEL in its discretion consistent with the 

PURPOSES OF THE IRP. 

Consolidation 

Consolidation of DISPUTES may be appropriate when the PROCEDURES OFFICER concludes that there is 

a sufficient common nucleus of operative fact among multiple IRPs such that the joint resolution of the 

DISPUTES would foster a more just and efficient resolution of the DISPUTES than addressing each 

DISPUTE individually.  If DISPUTES are consolidated, each existing DISPUTE shall no longer be subject to 

further separate consideration. The PROCEDURES OFFICER may in its discretion order briefing to 

consider the propriety of consolidation of DISPUTES. 

Intervention 
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Any person or entity qualified to be a CLAIMANT pursuant to the standing requirement set forth in the 

Bylaws may intervene in an IRP with the permission of the PROCEDURES OFFICER, as provided below. 

This applies whether or not the person, group or entity participated in an underlying proceeding (a 

process-specific expert panel per ICANN Bylaws, Article 4, Section 4.3(b)(iii)(A)(3)). 

Intervention is appropriate to be sought when the prospective participant does not already have a 

pending related DISPUTE, and the potential claims of the prospective participant stem from a common 

nucleus of operative facts based on such briefing as the PROCEDURES OFFICER may order in its 

discretion.  

In addition, the Supporting Organization(s) which developed a Consensus Policy involved when a 

DISPUTE challenges a material provision(s) of an existing Consensus Policy in whole or in part shall have 

a right to intervene as a CLAIMANT to the extent of such challenge.  Supporting Organization rights in 

this respect shall be exercisable through the chair of the Supporting Organization.

In addition, any person, group or entity shall have a right to intervene as a CLAIMANT where (1) that 

person, group or entity claims a significant interest relating to the subject(s) of the INDEPENDENT 

REVIEW PROCESS and adjudicating the INDEPENDENT REVIEW PROCESS in that person, group or entity’s 

absence might impair or impede that person, group or entity’s ability to protect such interest, and/or (2) 

where any question of law or fact that is common to all who are similarly situated as that person, group 

or entity is likely to arise in the INDEPENDENT REVIEW PROCESS.  

Any person, group or entity who intervenes as a CLAIMAINT pursuant to this section will become 

a CLAIMANT in the existing INDEPENDENT REVIEW PROCESS and have all of the rights and 

responsibilities of other CLAIMANTS in that matter and be bound by the outcome to the same extent as 

any other CLAIMANT. All motions to intervene or for consolidation shall be directed to the IRP PANEL 

within 15 days of the initiation of the INDEPENDENT REVIEW PROCESS.  All requests to intervene or for 

consolidation must contain the same information as a written statement of a DISPUTE and must be 

accompanied by the appropriate filing fee.  The IRP PANEL may accept for review by the PROCEDURES 

OFFICER any motion to intervene or for consolidation after 15 days in cases where it deems that the 

PURPOSES OF THE IRP are furthered by accepting such a motion.   

Excluding materials exempted from production under Rule 8 (Exchange of Information) below, Tthe IRP 

PANEL shall direct that all materials related to the DISPUTE be made available to entities that have 

intervened or had their claim consolidated unless a CLAIMANT or ICANN objects that such disclosure will 

harm commercial confidentiality, personal data, or trade secrets; in which case the IRP PANEL shall rule 

on objection and provide such information as is consistent with the PURPOSES OF THE IRP and the 

appropriate preservation of confidentiality as recognized in Article 4 of the Bylaws.   



Participation as an Amicus Curiae 

Any person, group, or entity that has a material interest relevant to the DISPUTE but does not satisfy the 

standing requirements for a CLAIMANT set forth in the Bylaws may participate as an amicus curiae 

before an IRP PANEL, subject to the limitations set forth below. A person, group or entity that 

participated in an underlying proceeding (a process-specific expert panel per ICANN Bylaws, Article 4, 

Section 4.3(b)(iii)(A)(3)) shall be deemed to have a material interest relevant to the DISPUTE and may 

participate as an amicus before the IRP PANEL. 

All requests to participate as an amicus must contain the same information as the Written Statement 

(set out at Section 6), specify the interest of the amicus curiae, and must be accompanied by the 

appropriate filing fee. 

If the PROCEDURES OFFICER determines, in his or her discretion, that the proposed amicus curiae  has a 

material interest relevant to the DISPUTE, he or she shall allow participation by the amicus curiae.   Any 

person participating as an amicus curiae may submit to the IRP Panel written briefing(s) on the DISPUTE 

or on such discrete questions as the IRP PANEL may request briefing, in the discretion of the IRP PANEL 

and subject to such deadlines, page limits, and other procedural rules as the IRP PANEL may specify in its 

discretion.  The IRP PANEL shall determine in its discretion what materials related to the DISPUTE to 

make available to a person participating as an amicus curiae. 

Rule (8): Exchange of Information 

The IRP PANEL shall be guided by considerations of accessibility, fairness, and efficiency (both as to time 

and cost) in its consideration of requests for exchange of information. 

On the motion of either Party and upon finding by the IRP PANEL that such exchange of information is 

necessary to further the PURPOSES OF THE IRP, the IRP PANEL may order a Party to produce to the 

other Party, and to the IRP PANEL if the moving Party requests, documents or electronically stored 

information in the other Party’s possession, custody, or control that the Panel determines are 

reasonably likely to be relevant and material to the resolution of the CLAIMS and/or defenses in the 

DISPUTE and are not subject to the attorney-client privilege, the work product doctrine or otherwise 

protected from disclosure by applicable law (including, without limitation, disclosures to competitors of 

the disclosing person, group or entity, of any competition-sensitive information of any kind).  Where 

such method(s) for exchange of information are allowed, all Parties shall be granted the equivalent 

rights for exchange of information. 

A motion for exchange of documents shall contain a description of the specific documents, classes of 

documents or other information sought that relate to the subject matter of the Dispute along with an 

explanation of why such documents or other information are likely to be relevant and material to 

resolution of the Dispute. 



Depositions, interrogatories, and requests for admission will not be permitted. 

In the event that a Party submits what the IRP PANEL deems to be an expert opinion, such opinion must 

be provided in writing and the other Party must have a right of reply to such an opinion with an expert 

opinion of its own. 
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1900 K Street  NW 

Washington  DC  20006 1110 

+1  202  261  3300  Main

+1  202  261  3333  Fax

www dechert com

ARIF HYDER ALI 

December 21, 2018 

VIA E-MAIL 

ICANN Board 

12025 Waterfront Drive, Suite 300 

Los Angeles, CA 90094 

Re: Request for Documents under ICANN’s Documentary Information Disclosure 

Policy   

Dear ICANN: 

We write on behalf of our client, Afilias Domains No. 3 Limited (“Afilias”), regarding the 

Interim Supplementary Procedures for ICANN’s Independent Review Process (the 

“Interim Procedures”).  As stated in our past correspondence, Afilias has serious 

concerns—which we believe will also be shared by the Internet Community—about the 

self-serving manner in which VeriSign, Inc. (“VeriSign”) participated in the drafting of 

the Interim Procedures and, specifically the last-minute changes that made with respect to 

Section 7 of those procedures.1  We write to request documents from ICANN related to the 

discussions, negotiations, and drafting of the Interim Procedures under ICANN’s 

Documentary Information Disclosure Policy (“DIDP”) that would shed light on the matter 

and kindly request that ICANN address this request on an expedited basis.  The requested 

documents are pertinent to ongoing accountability proceedings relating to the .WEB gTLD 

initiated by Afilias, and in which VeriSign and NU DOT CO LLC are seeking to 

participate, inter alia, on the basis of the provisions of the Interim Procedures inserted by 

VeriSign shortly after Afilias informed ICANN of its intention to commence an IRP. 

ICANN is obligated by its Bylaws to maintain “open and transparent processes.”2  The 

Bylaws require that ICANN (1) “[e]mploy open, transparent and bottom-up, 

1 Exhibit 1, Letter from A. Ali to ICANN Board (21 Dec. 2018). 

2 ICANN Bylaws (18 June 2018), Art. 1, Sec. 1.2(a), available at https://www.icann.org/resources/ 

pages/governance/bylaws-en/. 
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multistakeholder policy development processes” 3 and (2) to “operate to the maximum 

extent feasible in an open and transparent manner and consistent with procedures designed 

to ensure fairness.”4  The DIDP was created pursuant to these transparency obligations.  

The process is “intended to ensure that information contained in documents concerning 

ICANN's operational activities, and within ICANN's possession, custody, or control, is 

made available to the public unless there is a compelling reason for confidentiality.”5   

Therefore, pursuant to the DIDP, Afilias requests that ICANN provide the following 

documents:  

1. All communications between ICANN and VeriSign, including between

and among legal counsels to ICANN and VeriSign,6 regarding or that

reference Afilias’ complaints about the .WEB contention set;

2. All communications between ICANN and VeriSign, including between

and among legal counsels to ICANN and VeriSign, regarding or that

reference the Cooperative Engagement Process (“CEP”) between

ICANN and Afilias regarding the .WEB generic top-level domain

(“gTLD”);

3. All communications between ICANN and VeriSign, including between

and among legal counsels to ICANN and VeriSign, regarding or that

reference the Afilias Domains No. 3 Limited v. ICANN Independent

Review Process (“IRP”);

3 Id. at Art. 1, Sec. 1.2(a)(iv). 

4 Id. at Art. 3, Sec. 3.1. 

5 ICANN DIDP, available at https://icann.org/resources/pages/didp-2012-02-25-en.  In responding to a 

request submitted pursuant to the DIDP, ICANN adheres to its Process for Responding to ICANN’s 

Documentary Information Disclosure Policy (DIDP) Requests.   

6  During the 30 November 2018 hearing before the Emergency Panelist in the Afilias Domains No. 3 

Limited v. ICANN Independent Review Process, counsel to ICANN, Mr. LeVee, stated that ICANN and 

VeriSign are not parties to a joint defense or common interest agreement concerning its dispute with 

Afilias.  
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4. All communications between ICANN representatives on the

Independent Review Process-Implementation Oversight Team (“IRP-

IOT”), including Samantha Eisner, and any other employee of ICANN

regarding any the drafting, text, effect, or interpretation of the final or

any prior draft of what is now Section 7 of the Interim Procedures;

5. All communications between Samantha Eisner and David McAuley

concerning the development, drafting, text, effect, or interpretation of

the Interim Procedures, and/or, the mandate and/or work of the IRP-

IOT, including all communications concerning or that reference the

modifications to Section 7 that were circulated to the IRP-IOT on 19

October 2018;

6. All communications circulated among members of the IRP-IOT

between 19 October 2018 and 21 October 2018 on any subject related

to or that references the Interim Procedures;7

7. Documents sufficient to show the sum and substance of representations

that were made to the ICANN Board concerning the drafting of the

Interim Procedures and, in particular, the development of the text of

Section 7;

8. Documents sufficient to show the sum and substance of representations

that were made to the ICANN Board concerning the changes made to

Section 7 of the Interim Procedures as compared with the version of

Section 7 that had been posted for public comment on 28 November

2016; and

9. Documents sufficient to show the sum and substance of representations

that were made to the ICANN Board concerning the need to seek a

7 Afilias is aware of the materials that ICANN has posted to its website concerning the work produced by 

the IRP-IOT, including the transcripts of its calls and the emails that have been collected and posted 

there.  For the avoidance of doubt, this DIDP Request seeks materials other than the materials posted to 

ICANN’s website.   
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further public consultation regarding Section 7 of the Interim 

Procedures. 

There are no compelling reasons as to why the requested documents should not be made 

available to Afilias and all interested parties.  The insertions engineered by VeriSign 

potentially give VeriSign the ability to participate in many IRPs, even where no interests 

of VeriSign are directly, or even indirectly, implicated.  The legitimacy of the Interim 

Procedures and of ICANN’s accountability mechanisms depend on the extent users of the 

Interim Procedures were properly informed about their development and ultimately on the 

information the Board relied on when approving them. We trust therefore that ICANN will 

agree with us that disclosure of the requested documents is required in the interests of 

transparency and to maintain the legitimacy of ICANN’s procedures. 

We reserve the right to request additional documents based on the provision of the above 

documents.     

Sincerely, 

 

Arif Hyder Ali 
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1900 K Street  NW 

Washington  DC  20006 1110 

+1  202  261  3300  Main

+1  202  261  3333  Fax

www dechert com

ARIF HYDER ALI December 21, 2018 

VIA E-MAIL 

ICANN Board of Directors 

12025 Waterfront Drive, Suite 300 

Los Angeles, CA 90094 

Re:  Adoption of the Interim Supplementary Procedures 

Dear Members of the ICANN Board: 

We write on behalf of Afilias Domains No. 3 Limited (“Afilias”) regarding what would appear to 

be a serious irregularity in the development of the Interim Supplementary Procedures for ICANN’s 

Independent Review Process (“Interim Procedures”), adopted by the Board on 25 October 2018 

(the “Board-Approved Procedures”).  From our review of the drafting history of the Board-

Approved Procedures, it appears that VeriSign, Inc. (“VeriSign”) likely caused specific language 

to be included in the final draft of the procedures presented to the Board to support an argument 

that VeriSign and NDC should be allowed to participate in Afilias’ IRP with ICANN over the 

.WEB gTLD.  In fact, barely six weeks after the Interim Procedures were approved, VeriSign and 

NDC specifically invoked this very language in an effort to insert themselves into the ICANN-

Afilias dispute. We ask that the Board immediately investigate this matter and take whatever action 

is necessary to address any irregularities, including suspension of the Interim Procedures. 

The Board approved the Board-Approved Procedures on the understanding that (i) this version was 

“as close as possible to” a version of the Interim Procedures made available for public comment on 

28 November 2016 (the “Public Comment Draft”); and (ii) that the IRP Implementation Oversight 

Team (“IRP-IOT”), the group tasked with developing the new procedures, had “take[n] no action 

that would … represent a significant change from what was posted for comment and would 

therefore require further public consultation prior to changing the supplemental rules to reflect 

those expansions or changes.”1 The IRP-IOT was presided over by David McAuley, VeriSign’s 

Senior International Policy and Business Development Manager. 

A review of the Interim Procedures’ drafting history, however, reveals that Section 7 of the Board-

Approved Procedures—which addresses third parties’ rights of participation in an IRP—is 

materially different from the version of that section contained in the Public Comment Draft.  A 

redline comparison of the two versions is attached hereto.2  The drafting history shows that Section 

7’s language was amended at Mr. McAuley’s insistence at the 11th hour, when full discussion within 

the IRP-IOT (let alone a further public consultation) would not have been possible, and that this 

was likely intentionally done for the specific purpose of enabling VeriSign to argue that VeriSign 

1 Adopted Board Resolutions | Regular Meeting of the ICANN Board (25 Oct. 2018), 2(e), available at 

https://www.icann.org/resources/board-material/resolutions-2018-10-25-en. The IRP-IOT also applied 

a third principle, which is not relevant to Afilias’ concerns about the Interim Procedures. 

2     See Annex A hereto. 
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and NDC have standing to intervene in the then-imminent IRP between ICANN and Afilias 

regarding the .WEB gTLD.3 

 

Responses to the Public Comment Draft 

 

As demonstrated by the attached redline, the Public Comment Draft did not contain any provisions 

for participation in an IRP by a so-called amicus curiae or “friend of the court,” which is precisely 

the status in which VeriSign and NDC are now seeking to participate the Afilias-ICANN IRP.  The 

Public Comment Draft featured a new Section 7 (“Consolidation, Intervention, and Joinder”), 

which provided that multiple pending IRPs may be consolidated if based on “a sufficient common 

nucleus of common facts” and that any person or entity may intervene in an IRP, but only if they 

satisfied the standing criteria to be a claimant in that IRP, as set forth in ICANN’s Bylaws.4  In an 

accompanying report, the IRP-IOT noted that this new Section had been drafted to address 

recommendations by the ICANN working group that created the IRP-IOT.5  

Several public comments addressed this new Section 7.  Based on these public comments, the IRP-

IOT resolved to amend Section 7 to provide limited intervention for parties that had participated in 

an underlying procedure before an ICANN expert panel pursuant to Section 4.3(b)(iii)(A)(3) of the 

Bylaws.6  This linkage between a third party’s participation in an IRP and the existence of an 

underlying expert panel remained part of the internal discussions of the IRP-IOT for many months, 

and can be seen in drafts of the Interim Procedures as late as May 2018.  The concept of amicus 

curiae standing was developed to allow those parties who had participated in such an underlying 

proceeding, but who lacked claimant standing under the Bylaws, the opportunity to participate in 

an IRP, thus avoiding any collateral broadening of IRPs. 

                                                      
3  See Afilias Domains No. 3 Limited v. ICANN, ICDR Case No. 01-18-0004-2702, Request for 

Independent Review (14 Nov. 2018), available at https://www.icann.org/en/system/files/files/irp-

afilias-request-redacted-26nov18-en.pdf. 

4  Updated Supplementary Procedures for Internet Corporation for Assigned Names and Numbers 

(ICANN) Independent Review Process (31 Oct. 2016), p. 8, available at 

https://www.icann.org/en/system/files/files/draft-irp-supp-procedures-31oct16-en.pdf.  

5  Draft Updated Supplementary Procedures: Report of the IRP IOT (31 Oct. 2016), p. 4, available at 

https://www.icann.org/en/system/files/files/draft-irp-supp-procedures-iot-report-31oct16-en.pdf.  

ICANN’s Cross Community Working Group on Enhancing ICANN Accountability (“CCWG-

Accountability”) created the IRP-IOT in March 2016 to draft detailed rules of procedure for IRP 

enhancements described in the CCWG-Accountability Supplemental Final Proposal Work Stream 1 

Recommendations.  Those Recommendations only discussed providing a right of intervention to those 

entities that also satisfied the tests for claimant standing set forth in the Bylaws.  No recommendations 

were made to provide participation rights in an ICANN Accountability Mechanism to amicus curiae, let 

alone any entity that could be significantly affected by a panel’s decision.   

6  Section 4.3(b)(iii)(A)(3) of the ICANN Bylaws defines a category of Disputes that “resulted from 

decisions of process-specific expert panels that are claimed to be inconsistent with the Articles of 

Incorporation or Bylaws.” 
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VeriSign Undermines ICANN’s Rulemaking Processes for Its Own Benefit 

On 18 June 2018, Afilias submitted its Notice Invoking the Cooperative Engagement Process to 

ICANN.  ICANN publicly posted the Notice on 20 June 2018.7  On 30 August 2018, counsel to 

VeriSign (copying counsel to NU DOTCO LLC) wrote to the undersigned, inter alia, stating that 

“[we] are advised that Afilias has engaged a Cooperative Engagement Process” and threatening 

damages claims against Afilias in the “tens of millions of dollars.”  

In September 2018, McAuley drafted a new set of Interim Procedures, which he circulated to the 

IRP-IOT on 5 October 2018 (the “5 October 2018 Draft”).  In relevant part, this new draft of 

Section 7 now contained a new subsection for “Participation as an amicus curiae”: 

Any person, group, or entity that has a material interest 

relevant to the DISPUTE but does not satisfy the standing 

requirements for a CLAIMANT set forth in the Bylaws may 

participate as an amicus curiae before an IRP PANEL, subject to 

the limitations set forth below. A person, group or entity that 

participated in an underlying proceeding (a process-specific 

expert panel per ICANN Bylaws, Article 4, Section 

4.3(b)(iii)(A)(3)) shall be deemed to have a material interest 

relevant to the DISPUTE and may participate as an amicus before 

the IRP PANEL. 

All requests to participate as an amicus must contain the same 

information as the Written Statement (set out at Section 6), specify 

the interest of the amicus curiae, and must be accompanied by the 

appropriate filing fee. 

If the PROCEDURES OFFICER determines, in his or her 

discretion, that the proposed amicus curiae has a material interest 

relevant to the DISPUTE, he or she shall allow participation by 

the amicus curiae.   Any person participating as an amicus curiae 

may submit to the IRP Panel written briefing(s) on the DISPUTE 

or on such discrete questions as the IRP PANEL may request 

briefing, in the discretion of the IRP PANEL and subject to such 

deadlines, page limits, and other procedural rules as the IRP 

PANEL may specify in its discretion.  The IRP PANEL shall 

determine in its discretion what materials related to the DISPUTE 

to make available to a person participating as an amicus curiae.8 

7 CEP and IRP Status Update – 20 June 2018 (20 June 2018), p. 1, available at https://www.icann.org/en/ 

system/files/files/irp-cep-status-20jun18-en.pdf. 

8 UPDATED Draft Interim ICDR Supplementary Procedures (25 Sep. 2018), p. 10, available at 

http://mm.icann.org/pipermail/iot/attachments/20181005/f5a478db/25Sept2018UPDATEDraftInterimS

upplementaryProceduresforICANN-0001.doc. 
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The 5 October 2018 Draft made two critical changes to the possibility of third-party participation 

in an IRP reflected in the Public Comment Draft and indeed in any draft prior to Afilias’ invocation 

of CEP.  First, amicus curiae standing was greatly expanded to include any entity with a “material 

interest” in the IRP.  Second, entities that had participated in an underlying procedure before an 

expert panel—heretofore, the sine qua non for standing as third-party participant—were deemed to 

have a “material interest” and were thus granted a mandatory right to participate in the IRP. 

 

At a subsequent meeting of the IRP-IOT on 9 October 2018, McAuley informed the group that he 

wanted to further revise Section 7, not as the IRP-IOT leader, but “as a participant here”: 

 

I do have concern about this and what I believe is that on joinder 

intervention, whatever we are going [to] call it[,] it’s essential that 

a person or entity have a right to join an IRP if they feel that a 

significant—if they claim that a significant interest they have 

relates to the subject of an IRP. And that adjudicating the IRP in 

their absence would impair or impede their ability to protect that.9 

 

On 10 October 2018, Afilias provided a confidential draft of its IRP Request to ICANN’s legal 

department in the context of its ongoing Cooperative Engagement Process with ICANN over the 

rights to the .WEB gTLD.   

 

On 11 October McAuley proposed a further revision to Section 7 that significantly expanded the 

right of a third party to involve itself in an IRP: 

 

In addition, any person, group or entity shall have a right to 

intervene as a CLAIMANT where (1) that person, group, or entity 

claims a significant interest relating to the subject(s) of the 

INDEPENDENT REVIEW PROCESS and adjudicating the 

INDEPENDENT REVIEW PROCESS in that person, group, or 

entity’s absence might impair or impede that person, group, or 

entity’s ability to protect such interest, and/or (2) where any 

question of law or fact that is common to all who are similarly 

situated as that person, group or entity is likely to arise in the 

INDEPENDENT REVIEW PROCESS.10 

 

Later on 11 October 2018, the IRP-IOT met again and discussed Section 7 specifically, including 

McAuley’s new language.  A member of ICANN’s legal department, noted that McAuley’s 

                                                      
9  IRP-IOT Meeting Transcript (9 Oct. 2018), p. 15, available at https://community.icann.org/download/ 

attachments/90770283/Transcript_FINAL_IORP-IOT_9Oct2018.pdf?version=1&modificationDate= 

1539188244000&api=v2. 

10  Email from D. McAuley to Members of the IRP-IOT (11 Oct. 2018), pp. 1-3, available at 

https://community.icann.org/download/attachments/95094963/DMc.IRPrules.Joinder%20etc%5B1%5D.pdf?versi

on=1&modificationDate=1539288995000&api=v2.  
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proposed language greatly expanded the scope of claimant beyond the narrow definition provided 

in ICANN’s Bylaws and offered to work with McAuley to draft alternative language.   

McAuley emailed revised amicus rules to members of the IRP-IOT late in the day on Friday 19 

October 2018.11  Specifically, he proposed two additional categories of mandatory amicus curiae: 

(1) members of a contention set, and (2) entities that are significantly referred to in IRP filings.

The first mandatory category was designed to cover NDC—a member of the .WEB contention set;

the second mandatory category was drafted to cover VeriSign—referred to multiple times in

Afilias’ draft IRP Request, now in the possession of ICANN’s legal department.

McAuley then ensured that the IRP-IOT would not have a meaningful opportunity to consider or 

debate this new language: 

As mentioned by Sam, we have an opportunity to have the board 

accept and approve ‘interim rules of procedure’ at ICANN 63 but 

we must move quickly to do so. . . . 

I would like to note one particular area—that of Joinder, etc. (Rule 

7).  As you may recall that I, wearing my *participant* (not leader) 

hat, had suggested certain text and with Malcom’s help we seemed 

to have achieved compromise. 

As Sam attempted to draft the compromise in this respect she 

encountered difficulty in capturing appropriate language that she 

felt would be consistent with bylaws.  Sam reached out to me in 

my participant capacity and we discussed over the ensuing days 

and so the language you will see there is not exactly as discussed 

on the calls.  The language is acceptable to me in my participant 

capacity.  I felt these discussions were appropriate inasmuch as I 

had raised the issue as participant and knew I would forward the 

resulting language to the list—a way to try to take advantage of 

board action at next week’s meeting. 

Could you please review these rules and if you have any concern 

please post to the list by 23:59 UTC on October 21.12 

The events of 19 October were extraordinary.  Despite the IRP-IOT’s commitment to propose rules 

to the Board that remained as close as possible to the Public Comment Draft, the leader of the IRP-

IOT (“wearing [his] participant (not leader) hat”) was now proposing late in the day on a Friday 

that: 

11 Email from B. Turcotte to Members of the IRP-IOT (19 Oct. 2018), available at https://mm.icann.org/pipermail/ 

iot/2018-October/000451.html. 

12 Id. 
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 The IRP-IOT consider and adopt a substantial expansion of intervention rights that were

not reflected in the Public Comment Draft and which were not reflected in the

recommendations of the ICANN working group that the IRP-IOT was tasked to draft into

rules of procedure;

 That the IRP-IOP consider and adopt a substantial expansion of intervention rights

proposed by its leader, acting in his capacity not as the head of the committee but as a

VeriSign participant;

 That the IRP-IOT consider and adopt this substantial expansion of intervention rights

without any group discussion and without any disclosure that the amendments were likely

drafted to benefit the drafter’s employer—VeriSign—in a specific IRP; and

 That despite having worked on the Interim Procedures for over two and a half years,

members of the IRP-IOT now needed to review and comment on “language [that was] . . .

not exactly as discussed on the calls” and that was first provided to the IRP-IOT late in

the day on Friday by midnight on Sunday.

Unsurprisingly, given the time of disclosure and the weekend deadline, no comments were 

received.  McAuley thus presented a draft of the Interim Procedures to the Board, containing his 

11th hour edits to Section 7 still in redline, the next day. 

In its Resolutions adopting the Interim Procedures, the Board noted: 

The IOT began consideration of a set of Interim Supplementary 

Procedures in May 2018. The version considered by the Board 

today was the subject of intensive focus by the IOT in two 

meetings on 9 and 11 October 2018, convened with the intention 

of delivering a set to the Board for our consideration at ICANN63. 

There were modifications to four sections identified through those 

meetings, and a set reflecting those changes was proposed to the 

IOT on 19 October 2018. With no further comment, on 22 October 

2018 the IOT process on the Interim Supplementary Procedures 

concluded and it was sent to the Board for consideration.13 

The Resolutions do not reveal whether the Board was aware of the substantial departure these 

“modifications” represented from the Public Comment Version of Section 7, nor do the Resolutions 

explain why modifications to Section 4 did require a second public consultation, while the 

substantial changes to Section 7 did not.  The Resolutions do not explain whether the Board was 

aware that the VeriSign “modifications” to Section 7 were not made in response to the public 

comments, but rather at the 11th hour, by the IRP-IOT leader, acting in his “participant” capacity 

as an employee of VeriSign.   

13 Adopted Board Resolutions | Regular Meeting of the ICANN Board (25 Oct. 2018), 2(e), available at 

https://www.icann.org/resources/board-material/resolutions-2018-10-25-en.  
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It is also not clear whether the Board was aware that the two “modifications” proposed by VeriSign 

were likely drafted in anticipation of VeriSign’s and NDC’s imminent applications to intervene in 

the .WEB IRP.  Indeed, what other explanation could there be for providing amici standing for 

members of a “contention set” where an IRP relates to an application in the New gTLD Program?  

In the two and half years the IRP-IOT had been considering and debating joinder issues, the concept 

of providing specific standing for contention set members had never been mentioned prior to 19 

October 2018.  The VeriSign language appears to have been precisely drafted to provide textual 

support for VeriSign’s and NDC’s eventual plans to seek intervention in Afilias’ IRP. 

 

Rather than propose specific language that would enable his employer to intervene in an imminent 

IRP, McAuley should have recused himself from all discussions concerning the joinder provisions 

given his serious conflict of interest between his duty to ICANN and his obligations to his employer 

VeriSign.  Moreover, given the substantial departure from the Public Comment Draft, the proposed 

Section 7 should have been the subject of a further public consultation before being adopted by the 

Board. 

 

Afilias’ review of the process by which the Interim Procedures were developed is ongoing and 

Afilias reserves the right to supplement this submission.  But based on what it has discovered to 

date, Afilias respectfully submits that the Board must, consistent with its commitment to a “bottom-

up, multistakeholder policy development process,” suspend the validity of the Interim Procedures 

subject to a complete and thorough investigation of the process by which they were developed. At 

a minimum, the Board should declare the entirety of Section 7 ineffective pending a second public 

comment period. 

 

Sincerely, 

 

Arif Hyder Ali 
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DRAFT as of 31 October 2016  Updates to ICDR Supplementary Procedures 

7. Consolidation, Intervention, and Joinder24 Participation as an Amicus

At the request of a party, aA PROCEDURES OFFICER mayshall be appointed from the 

STANDING PANEL to consider any request for consolidation, intervention, and/or 

participation as an amicus. Except as otherwise expressly stated herein, requests for 

consolidation, intervention, and joinder. Requests for consolidation, intervention, and 

joinder/or participation as an amicus are committed to the reasonable discretion of the 

PROCEDURES OFFICER. In the event that no STANDING PANEL is in place when a 

PROCEDURES OFFICER must be selected, a panelist may be appointed by the ICDR 

pursuant to its INTERNATIONAL ARBITRATION RULES relating to appointment of 

panelists for interim reliefconsolidation. 

In the event that requests for consolidation or intervention are granted, the restrictions on 

Written Statements set forth in Section 6 shall apply to all CLAIMANTS collectively (for 

a total of 25 pages exclusive of evidence) and not individually unless otherwise modified 

by the IRP PANEL in its discretion consistent with the PURPOSES OF THE IRP. 

Consolidation 

Consolidation of DISPUTES may be appropriate when the PROCEDURES OFFICER 

concludes that there is a sufficient common nucleus of operative fact among multiple 

IRPs such that the joint resolution of the DISPUTES would foster a more just and 

efficient resolution of the DISPUTES than addressing each DISPUTE individually. If 

DISPUTES are consolidated, each existing DISPUTE shall no longer be subject to 

further separate consideration. The PROCEDURES OFFICER may in its discretion order 

briefing to consider the propriety of consolidation of DISPUTES. 

Intervention 

Any person or entity qualified to be a CLAIMANT pursuant to the standing requirement 

set forth in the Bylaws may intervene in an IRP with the permission of the 

PROCEDURES OFFICER. CLAIMANT’S written statement of a DISPUTE shall 

include all claims that give rise to a particular DISPUTE, but such claims may be asserted 

as independent or alternative claims.25, as provided below. This applies whether or not 

the person, group or entity participated in an underlying proceeding (a process-specific 

expert panel per ICANN Bylaws, Article 4, Section 4.3(b)(iii)(A)(3)). 

24 There is no existing Supplemental Rule. The CCWG Final Proposal and May 2016 ICANN Bylaws 

recommend that these issue be considered by IOT. See May 2016 ICANN Bylaws, Article IV, Section 

4.3(n)(iv)(B); CCWG Accountability Supplemental Final Proposal on Work Stream 1 Recommendations, 

23 February 2016, Annex 07  Recommendation #7, at § 20. 

25 See May 2016 ICANN Bylaws, Article IV, Section 4.3(n)(iv)(B). 



In the event that requests for consolidation, intervention, and joinder are granted, the 

restrictions on Written Statements set forth in Section 6 shall apply to all CLAIMANTS 

collectively (for a total of 25 pages exclusive of evidence) and not individually unless 

otherwise modified by the IRP PANEL in its discretion. 

 

Intervention is appropriate to be sought when the prospective participant does not already 

have a pending related DISPUTE, and the potential claims of the prospective participant 

stem from a common nucleus of operative facts based on such briefing as the 

PROCEDURES OFFICER may order in its discretion. 

 

In addition, the Supporting Organization(s) which developed a Consensus Policy 

involved when a DISPUTE challenges a material provision(s) of an existing Consensus 

Policy in whole or in part shall have a right to intervene as a CLAIMANT to the extent of 

such challenge. Supporting Organization rights in this respect shall be exercisable 

through the chair of the Supporting Organization. 

 

Any person, group or entity who intervenes as a CLAIMAINT pursuant to this section 

will become a CLAIMANT in the existing INDEPENDENT REVIEW PROCESS and 

have all of the rights and responsibilities of other CLAIMANTS in that matter and be 

bound by the outcome to the same extent as any other CLAIMANT. All motions to 

intervene or for consolidation shall be directed to the IRP PANEL within 15 days of the 

initiation of the INDEPENDENT REVIEW PROCESS. All requests to intervene or for 

consolidation must contain the same information as a written statement of a DISPUTE 

and must be accompanied by the appropriate filing fee. The IRP PANEL may accept for 

review by the PROCEDURES OFFICER any motion to intervene or for consolidation 

after 15 days in cases where it deems that the PURPOSES OF THE IRP are furthered by 

accepting such a motion. 

 

Excluding materials exempted from production under Rule 8 (Exchange of Information) 

below, the IRP PANEL shall direct that all materials related to the DISPUTE be made 

available to entities that have intervened or had their claim consolidated unless a 

CLAIMANT or ICANN objects that such disclosure will harm commercial 

confidentiality, personal data, or trade secrets; in which case the IRP PANEL shall rule 

on objection and provide such information as is consistent with the PURPOSES OF THE 

IRP and the appropriate preservation of confidentiality as recognized in Article 4 of the 

Bylaws. 

 

Participation as an Amicus Curiae 

 

Any person, group, or entity that has a material interest relevant to the DISPUTE but 

does not satisfy the standing requirements for a CLAIMANT set forth in the Bylaws may 

participate as an amicus curiae before an IRP PANEL, subject to the limitations set forth 

below. Without limitation to the persons, groups, or entities that may have such a 

material interest, the following persons, groups, or entities shall be deemed to have a 

material interest relevant to the DISPUTE and, upon request of person, group, or entity 

seeking to so participate, shall be permitted to participate as an  amicus  before the IRP 

PANEL:  

 



i. A person, group or entity that participated in an underlying proceeding (a

process-specific expert panel per ICANN Bylaws, Article 4, Section

4.3(b)(iii)(A)(3)); 

ii. If the IRP relates to an application arising out of ICANN’s New gTLD

Program, a person, group or entity that was part of a contention set for the

string at issue in  the IRP; and 

iii. If the briefings before the IRP PANEL significantly refer to actions taken by

a person, group or entity that is external to the DISPUTE, such external

person,  group or entity. 

All requests to participate as an amicus must contain the same information as the Written 

Statement (set out at Section 6), specify the interest of the amicus curiae, and must be 

accompanied by the appropriate filing fee.  

If the PROCEDURES OFFICER determines, in his or her discretion, subject to the 

conditions set forth above, that the proposed amicus curiae has a material interest relevant 

to the DISPUTE, he or she shall allow participation by the amicus curiae. Any person 

participating as an amicus curiae may submit to the IRP Panel written briefing(s) on the 

DISPUTE or on such discrete questions as the IRP PANEL may request briefing, in the 

discretion of the IRP PANEL and subject to such deadlines, page limits, and other 

procedural rules as the IRP PANEL may specify in its discretion. The IRP PANEL shall 

determine in its discretion what materials related to the DISPUTE to make available to a 

person participating as an amicus curiae.  

4 During the pendency of these Interim Supplementary Rules, in exercising its discretion in allowing the 

participation of amicus curiae and in then considering the scope of participation  from amicus curiae, the 

IRP PANEL shall lean in favor of allowing broad participation of an amicus curiae as needed to further the 

purposes of the IRP set forth at Section 4.3 of the  ICANN Bylaws.  
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Date PDF

19 October 2018 Email from D  McAuley to S  Eisner re: Note to OT

18 October 2018 Email from S  Eisner to D  McAuley re: Note to OT

18 October 2018 Email from D  McAuley to S  Eisner re: Note to OT

18 October 2018 Email from S  Eisner to D  McAuley re: Note to OT

17 October 2018 Email from D  McAuley to S  Eisner re: Note to OT

16 October 2018 Email from S  Eisner to D  McAuley re Added Language to the Amicus Section

Off-list Correspondences - Independent Review Process - Implementation Oversight Team (IR...

1/26/2019https://community.icann.org/display/IRPIOTI/Off-list+Correspondences
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[IOT] IOT - Interim Supplementary Rules

Bernard Turcotte  
Fri Oct 19 14:53:45 UTC 2018

• Previous message: [IOT] IOT - Meeting - 201081011 - DAIRs and raw captioning
• Next message: [IOT] IOT - Interim Supplementary Rules
• Messages sorted by: [ date ] [ thread ] [ subject ] [ author ]

Dear members of the IRP IOT: 

First, a word of thanks to those who participated in two productive calls 
during the week of October 8th. 

As mentioned by Sam, we have an opportunity to have the board accept and 
approve ‘interim rules of procedure’ at ICANN 63 but we must move quickly 
to do so. In my opinion, establishing interim rules is timely (considering 
all the work we have done since October 2016) and appropriate. 

Attached is the draft of the interim rules meant to capture what we 
discussed on the phone in the recent calls. Please take a good look. 

I would like to note one particular area – that of Joinder etc. (Rule 7). 
You may recall that I, wearing my *participant *(not leader) hat, had 
suggested certain text and with Malcom’s help we seemed to have achieved 
compromise. 

As Sam attempted to draft the compromise in this respect she encountered 
difficulty in capturing appropriate language that she felt would be 
consistent with bylaws. Sam reached out to me in my participant capacity 
and we discussed over the ensuing days and so the language you will see 
there is not exactly as discussed on the calls. The language is acceptable 
to me in my participant capacity. I felt these discussions were appropriate 
inasmuch as I had raised the issue as participant and knew I would forward 
the resulting language to the list – a way to try to take advantage of 
board action at next week’s meeting. 

Could you please review these rules and if you have any concern please post 
to the list by 23:59 UTC on October 21. If we are agreed I will forward for 
board action. 

And then, of course, we will turn to the very few remaining items for final 
rules – they should be able to follow in pretty quick order. 

[IOT] IOT - Interim Supplementary Rules

1/26/2019https://mm.icann.org/pipermail/iot/2018-October/000451.html
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DRAFT as of 25 September19 October 2018 – UPDATED Draft Interim ICDRIRP

Supplementary Procedures 

Interim Supplementary Procedures for Internet Corporation for Assigned Names and 

Numbers (ICANN) Independent Review Process (IRP)1

Revised as of [Day, Month], 2018 
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15. Costs ............................................................................................................................. 141413

These interim procedures (Interim Supplementary Procedures) supplement the International 

Centre for Dispute Resolution’s international arbitration rules in accordance with the 

independent review process set forth in Article 4, Section 4.3 of ICANN’s Bylaws.  These 

procedures apply to all independent review process proceedings filed after 1 May 2018. 

In drafting these Interim Supplementary Procedures, the IRP Implementation Oversight Team 

(IOT) applied the following principles:  (1) remain as close as possible to the current 

Supplementary Procedures or the Updated Supplementary Procedures (USP) posted for public 

comment on 28 November 20162; (2) to the extent public comments received in response to the 

1 CONTEXTUAL NOTE:  These Interim Supplementary Procedures are intended to supplement the ICDR RULES. 
Therefore, when the ICDR RULES appropriately address an item, there is no need to re-state that Rule within the 
Supplemental Procedures.  The IOT, through its work, may identify additional places where variance from the 
ICDR RULES is recommended, and that would result in addition or modification to the Supplemental Procedures. 

2 See https://www.icann.org/public-comments/irp-supp-procedures-2016-11-28-en. 
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USP reflected clear movement away from either the current Supplementary Procedures or the 

USP, to reflect that movement unless doing so would require significant drafting that should be 

properly deferred for broader consideration; (3) take no action that would materially expand any 

part of the Supplementary Procedures that the IOT has not clearly agreed upon, or that represent 

a significant change from what was posted for comment and would therefore require further 

public consultation prior to changing the supplemental rules to reflect those expansions or 

changes. 

1. Definitions

In these Interim Supplementary Procedures: 

A CLAIMANT is any legal or natural person, group, or entity including, but not limited to the 

Empowered Community, a Supporting Organization, or an Advisory Committee, that has been 

materially affected by a Dispute. To be materially affected by a Dispute, the Claimant must 

suffer an injury or harm that is directly and causally connected to the alleged violation. 

COVERED ACTIONS are any actions or failures to act by or within ICANN committed by the 

Board, individual Directors, Officers, or Staff members that give rise to a DISPUTE. 

DISPUTES are defined as: 

(A) Claims that COVERED ACTIONS violated ICANN’s Articles of Incorporation or

Bylaws, including, but not limited to, any action or inaction that:

1) exceeded the scope of the Mission;

2) resulted from action taken in response to advice or input from any Advisory

Committee or Supporting Organization that are claimed to be inconsistent

with the Articles of Incorporation or Bylaws;

3) resulted from decisions of process-specific expert panels that are claimed to

be inconsistent with the Articles of Incorporation or Bylaws;

4) resulted from a response to a DIDP (as defined in Section 22.7(d)) request that

is claimed to be inconsistent with the Articles of Incorporation or Bylaws; or

5) arose from claims involving rights of the EC as set forth in the Articles of

Incorporation or Bylaws;
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(B) Claims that ICANN, the Board, individual Directors, Officers or Staff members have

not enforced ICANN’s contractual rights with respect to the IANA Naming Function

Contract; and

(C) Claims regarding the Post-Transition IANA entity service complaints by direct

customers of the IANA naming functions that are not resolved through mediation.

EMERGENCY PANELIST refers to a single member of the STANDING PANEL designated to 

adjudicate requests for interim relief or, if a STANDING PANEL is not in place at the time the 

relevant IRP is initiated, it shall refer to the panelist appointed by the ICDR pursuant to ICDR 

RULES relating to appointment of panelists for emergency relief (ICDR RULES Article 6). 

IANA refers to the Internet Assigned Numbers Authority. 

ICDR refers to the International Centre for Dispute Resolution, which has been designated and 

approved by ICANN’s Board of Directors as the IRP Provider (IRPP) under Article 4, Section 

4.3 of ICANN’s Bylaws. 

ICANN refers to the Internet Corporation for Assigned Names and Numbers. 

INDEPENDENT REVIEW PROCESS or IRP refers to the procedure that takes place upon the 

Claimant’s filing of a written statement of a DISPUTE with the ICDR. 

IRP PANEL refers to the panel of three neutral members appointed to decide the relevant 

DISPUTE. 

IRP PANEL DECISION refers to the final written decision of the IRP PANEL that reflects the 

reasoned analysis of how the DISPUTE was resolved in compliance with ICANN’s Articles and 

Bylaws. 

ICDR RULES refers to the ICDR’s International Arbitration rules in effect at the time the 

relevant request for independent review is submitted. 

PROCEDURES OFFICER refers to a single member of the STANDING PANEL designated to 

adjudicate requests for consolidation, intervention, and/or participation as an amicus, or, if a 

STANDING PANEL is not in place at the time the relevant IRP is initiated, it shall refer to the 

panelist appointed by the ICDR pursuant to its International Arbitration Rules relating to 

appointment of panelists for consolidation (ICDR Rules Article 8) 

PURPOSES OF THE IRP are to hear and resolve Disputes for the reasons specified in the 

ICANN Bylaws, Article 4, Section 4.3(a). 
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STANDING PANEL refers to an omnibus standing panel of at least seven members from which 

three-member IRP PANELS are selected to hear and resolve DISPUTES consistent with the 

purposes of the IRP. 

2. Scope 

The ICDR will apply these Interim Supplementary Procedures, in addition to the ICDR RULES, 

in all cases submitted to the ICDR in connection with Article 4, Section 4.3 of the ICANN 

Bylaws after the date these Interim Supplementary Procedures go into effect.  In the event there 

is any inconsistency between these Interim Supplementary Procedures and the ICDR RULES, 

these Interim Supplementary Procedures will govern.  These Interim Supplementary Procedures 

and any amendment of them shall apply in the form in effect at the time the request for an 

INDEPENDENT REVIEW is commenced. IRPs commenced prior to the adoption of these 

Interim Supplementary Procedures shall be governed by the Supplementary Procedures in effect 

at the time such IRPs were commenced. 

In the event that any of these Interim Supplementary Procedures are subsequently amended, the 

rules surrounding the application of those amendments will be defined therein.   

3. Composition of Independent Review Panel 

The IRP PANEL will comprise three panelists selected from the STANDING PANEL, unless a 

STANDING PANEL is not in place when the IRP is initiated. The CLAIMANT and ICANN 

shall each select one panelist from the STANDING PANEL, and the two panelists selected by 

the parties will select the third panelist from the STANDING PANEL.  A STANDING PANEL 

member’s appointment will not take effect unless and until the STANDING PANEL member 

signs a Notice of STANDING PANEL Appointment affirming that the member is available to 

serve and is Independent and Impartial pursuant to the ICDR RULES. In addition to disclosing 

relationships with parties to the DISPUTE, IRP PANEL members must also disclose the 

existence of any material relationships with ICANN, and/or an ICANN Supporting Organization 

or Advisory Committee. In the event that a STANDING PANEL is not in place when the 

relevant IRP is initiated or is in place but does not have capacity due to other IRP commitments, 

the CLAIMANT and ICANN shall each select a qualified panelist from outside the STANDING 

PANEL, and the two panelists selected by the parties shall select the third panelist.  In the event 

that the two party-selected panelists cannot agree on the third panelist, the ICDR RULES shall 

apply to selection of the third panelist. In the event that a panelist resigns, is incapable of 

performing the duties of a panelist, or is removed and the position becomes vacant, a substitute 

arbitrator shall be appointed pursuant to the provisions of this Section [3] of these Interim 

Supplementary Procedures. 
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4. Time for Filing3

An INDEPENDENT REVIEW is commenced when CLAIMANT files a written statement of a 

DISPUTE.  A CLAIMANT shall file a written statement of a DISPUTE with the ICDR no more 

than 120 days after a CLAIMANT becomes aware of the material effect of the action or inaction 

giving rise to the DISPUTE; provided, however, that a statement of a DISPUTE may not be filed 

more than twelve (12) months from the date of such action or inaction. 

In order for an IRP to be deemed to have been timely filed, all fees must be paid to the ICDR 

within three business days (as measured by the ICDR) of the filing of the request with the ICDR. 

5. Conduct of the Independent Review

It is in the best interests of ICANN and of the ICANN community for IRP matters to be resolved 

expeditiously and at a reasonably low cost while ensuring fundamental fairness and due process 

consistent with the PURPOSES OF THE IRP.  The IRP PANEL shall consider accessibility, 

fairness, and efficiency (both as to time and cost) in its conduct of the IRP. 

In the event that an EMERGENCY PANELIST has been designated to adjudicate a request for 

interim relief pursuant to the Bylaws, Article 4, Section 4.3(p), the EMERGENCY PANELIST 

shall comply with the rules applicable to an IRP PANEL, with such modifications as appropriate. 

5A. Nature of IRP Proceedings 

The IRP PANEL should conduct its proceedings by electronic means to the extent feasible.   

Hearings shall be permitted as set forth in these Interim Supplementary Procedures.  Where 

necessary, the IRP PANEL may conduct hearings via telephone, video conference or similar 

technologies).The IRP PANEL should conduct its proceedings with the presumption that in-

person hearings shall not be permitted.  For purposes of these Interim Supplementary 

Procedures, an “in-person hearing” refers to any IRP proceeding held face-to-face, with 

participants physically present in the same location.  The presumption against in-person hearings 

may be rebutted only under extraordinary circumstances, where, upon motion by a Party, the IRP 

PANEL determines that the party seeking an in-person hearing has demonstrated that:  (1) an in-

3 The IOT recently sought additional public comment to consider the Time for Filing rule that will be recommended 
for inclusion in the final set of Supplementary Procedures.  In the event that the final Time for Filing procedure 
allows additional time to file than this interim Supplementary Procedure allows, ICANN committed to the IOT 
that the final Supplementary Procedures will include transition language that provides potential claimants the 
benefit of that additional time, so as not to prejudice those potential claimants. 
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person hearing is necessary for a fair resolution of the claim; (2) an in-person hearing is 

necessary to further the PURPOSES OF THE IRP; and (3) considerations of fairness and 

furtherance of the PURPOSES OF THE IRP outweigh the time and financial expense of an in-

person hearing. In no circumstances shall in-person hearings be permitted for the purpose of 

introducing new arguments or evidence that could have been previously presented, but were not 

previously presented, to the IRP PANEL. 

All hearings shall be limited to argument only unless the IRP Panel determines that a the party 

seeking to present witness testimony has demonstrated that such testimony is:  (1) necessary for 

a fair resolution of the claim; (2) necessary to further the PURPOSES OF THE IRP; and (3) 

considerations of fairness and furtherance of the PURPOSES OF THE IRP outweigh the time 

and financial expense of witness testimony and cross examination. 

All evidence, including witness statements, must be submitted in writing 15 days in advance of 

any hearing. 

With due regard to ICANN Bylaws, Article 4, Section 4.3(s), the IRP PANEL retains 

responsibility for determining the timetable for the IRP proceeding. Any violation of the IRP 

PANEL’s timetable may result in the assessment of costs pursuant to Section 10 of these Interim 

Supplementary Procedures. 

5B. Translation 

As required by ICANN Bylaws, Article 4, Section 4.3(l), “All IRP proceedings shall be 

administered in English as the primary working language, with provision of translation services 

for CLAIMANTS if needed.” Translation may include both translation of written 

documents/transcripts as well as interpretation of oral proceedings. 

The IRP PANEL shall have discretion to determine (i) whether the CLAIMANT has a need for 

translation services, (ii) what documents and/or hearing that need relates to, and (iii) what 

language the document, hearing or other matter or event shall be translated into.   A CLAIMANT 

not determined to have a need for translation services must submit all materials in English (with 

the exception of the request for translation services if the request includes CLAIMANT’s 

certification to the IRP PANEL that submitting the request in English would be unduly 

burdensome).   

In determining whether a CLAIMANT needs translation, the IRP PANEL shall consider the 

CLAIMANT’s proficiency in spoken and written English and, to the extent that the CLAIMANT 

is represented in the proceedings by an attorney or other agent, that representative’s proficiency 
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in spoken and written English. The IRP PANEL shall only consider requests for translations 

from/to English and the other five official languages of the United Nations (i.e., Arabic, Chinese, 

French, Russian, or Spanish).   

In determining whether translation of a document, hearing or other matter or event shall be 

ordered, the IRP PANEL shall consider the CLAIMANT’s proficiency in English as well as in 

the requested other language (from among Arabic, Chinese, French, Russian or Spanish).  The 

IRP PANEL shall confirm that all material portions of the record of the proceeding are available 

in English. 

In considering requests for translation, the IRP PANEL shall consider the materiality of the 

particular document, hearing or other matter or event requested to be translated, as well as the 

cost and delay incurred by translation, pursuant to ICDR Article 18 on Translation, and the need 

to ensure fundamental fairness and due process under ICANN Bylaws, Article 4, Section 

4.3(n)(iv).  

Unless otherwise ordered by the IRP PANEL, costs of need-based translation (as determined by 

the IRP PANEL) shall be covered by ICANN as administrative costs and shall be coordinated 

through ICANN’s language services providers.  Even with a determination of need-based 

translation, if ICANN or the CLAIMANT coordinates the translation of any document through 

its legal representative, such translation shall be considered part of the legal costs and not an 

administrative cost to be born by ICANN. Additionally, in the event that either the CLAIMANT 

or ICANN retains a translator for the purpose of translating any document, hearing or other 

matter or event, and such retention is not pursuant to a determination of need-based translation 

by the IRP PANEL, the costs of such translation shall not be charged as administrative costs to 

be covered by ICANN.  

6. Written Statements

A CLAIMANT’S written statement of a DISPUTE shall include all claims that give rise to a 

particular DISPUTE, but such claims may be asserted as independent or alternative claims. 

The initial written submissions of the parties shall not exceed 25 pages each in argument, double-

spaced and in 12-point font. All necessary and available evidence in support of the 

CLAIMANT’S claim(s) should be part of the initial written submission. Evidence will not be 

included when calculating the page limit.  The parties may submit expert evidence in writing, 

and there shall be one right of reply to that expert evidence. The IRP PANEL may request 

additional written submissions from the party seeking review, the Board, the Supporting 

Organizations, or from other parties. 
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In addition, the IRP PANEL may grant a request for additional written submissions from any 

person or entity who is intervening as a CLAIMANT or who is participating as an amicus upon 

the showing of a compelling basis for such request. In the event the IRP PANEL grants a request 

for additional written submissions, any such additional written submission shall not exceed 15 

pages, double-spaced and in 12-point font.  

For any DISPUTE resulting from a decision of a process-specific expert panel that is claimed to 

be inconsistent with ICANN’s Articles of Incorporation or Bylaws, as specified at Bylaw Section 

4.3(b)(iii)(A)(3), any person, group or entity that was previously identified as within a contention 

set with the CLAIMANT regarding the issue under consideration within such expert panel 

proceeding shall reasonably receive notice from ICANN that the INDEPENDENT REVIEW 

PROCESS has commenced.  ICANN shall undertake reasonable efforts to provide notice by 

electronic message within two business days (calculated at ICANN’s principal place of business) 

of receiving notification from the ICDR that the IRP has commenced.  

7. Consolidation, Intervention and Participation as an Amicus

A PROCEDURES OFFICER shall be appointed from the STANDING PANEL to consider any 

request for consolidation, intervention, and/or participation as an amicus.  RequestsExcept as 

otherwise expressly stated herein, requests for consolidation, intervention, and/or participation as 

an amicus are committed to the reasonable discretion of the PROCEDURES OFFICER.  In the 

event that no STANDING PANEL is in place when a PROCEDURES OFFICER must be 

selected, a panelist may be appointed by the ICDR pursuant to its INTERNATIONAL 

ARBITRATION RULES relating to appointment of panelists for consolidation. 

In the event that requests for consolidation or intervention, the restrictions on Written Statements 

set forth in Section 6 shall apply to all CLAIMANTS collectively (for a total of 25 pages 

exclusive of evidence) and not individually unless otherwise modified by the IRP PANEL in its 

discretion consistent with the PURPOSES OF THE IRP. 

Consolidation 

Consolidation of DISPUTES may be appropriate when the PROCEDURES OFFICER concludes 

that there is a sufficient common nucleus of operative fact among multiple IRPs such that the 

joint resolution of the DISPUTES would foster a more just and efficient resolution of the 

DISPUTES than addressing each DISPUTE individually.  If DISPUTES are consolidated, each 

existing DISPUTE shall no longer be subject to further separate consideration. The 
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PROCEDURES OFFICER may in its discretion order briefing to consider the propriety of 

consolidation of DISPUTES. 

Intervention  

Any person or entity qualified to be a CLAIMANT pursuant to the standing requirement set forth 

in the Bylaws may intervene in an IRP with the permission of the PROCEDURES OFFICER, as 

provided below. This applies whether or not the person, group or entity participated in an 

underlying proceeding (a process-specific expert panel per ICANN Bylaws, Article 4, Section 

4.3(b)(iii)(A)(3)). 

Intervention is appropriate to be sought when the prospective participant does not already have a 

pending related DISPUTE, and the potential claims of the prospective participant stem from a 

common nucleus of operative facts based on such briefing as the PROCEDURES OFFICER may 

order in its discretion.  

In addition, the Supporting Organization(s) which developed a Consensus Policy involved when 

a DISPUTE challenges a material provision(s) of an existing Consensus Policy in whole or in 

part shall have a right to intervene as a CLAIMANT to the extent of such challenge.  Supporting 

Organization rights in this respect shall be exercisable through the chair of the Supporting 

Organization. 

Any person, group or entity who intervenes as a CLAIMAINT pursuant to this section will 

become a CLAIMANT in the existing INDEPENDENT REVIEW PROCESS and have all of the 

rights and responsibilities of other CLAIMANTS in that matter and be bound by the outcome to 

the same extent as any other CLAIMANT. All motions to intervene or for consolidation shall be 

directed to the IRP PANEL within 15 days of the initiation of the INDEPENDENT REVIEW 

PROCESS.  All requests to intervene or for consolidation must contain the same information as a 

written statement of a DISPUTE and must be accompanied by the appropriate filing fee.  The 

IRP PANEL may accept for review by the PROCEDURES OFFICER any motion to intervene or 

for consolidation after 15 days in cases where it deems that the PURPOSES OF THE IRP are 

furthered by accepting such a motion.   

TheExcluding materials exempted from production under Rule 8 (Exchange of Information) 

below, the IRP PANEL shall direct that all materials related to the DISPUTE be made available 

to entities that have intervened or had their claim consolidated unless a CLAIMANT or ICANN 

objects that such disclosure will harm commercial confidentiality, personal data, or trade secrets; 

in which case the IRP PANEL shall rule on objection and provide such information as is 
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consistent with the PURPOSES OF THE IRP and the appropriate preservation of confidentiality 

as recognized in Article 4 of the Bylaws.   

Participation as an Amicus Curiae 

Any person, group, or entity that has a material interest relevant to the DISPUTE but does not 

satisfy the standing requirements for a CLAIMANT set forth in the Bylaws may participate as an 

amicus curiae before an IRP PANEL, subject to the limitations set forth below. Without 

limitation to the persons, groups, or entities that may have such a material interest, the following 

persons, groups, or entities shall be deemed to have a material interest relevant to the DISPUTE 

and, upon request of person, group, or entity seeking to so participate, shall be permitted to 

participate as an amicus before the IRP PANEL:

i. A person, group or entity that participated in an underlying proceeding (a process-
specific expert panel per ICANN Bylaws, Article 4, Section 4.3(b)(iii)(A)(3)) 
shall be deemed)); 

ii. If the IRP relates to havean application arising out of ICANN’s New gTLD 
Program, a material interest relevant to the DISPUTEperson, group or entity 
that was part of a contention set for the string at issue in the IRP; and may 
participate as an amicus

iii. If the briefings before the IRP PANEL. significantly refer to actions taken by a 
person, group or entity that is external to the DISPUTE, such external person, 
group or entity. 

All requests to participate as an amicus must contain the same information as the Written 

Statement (set out at Section 6), specify the interest of the amicus curiae, and must be 

accompanied by the appropriate filing fee. 

If the PROCEDURES OFFICER determines, in his or her discretion, subject to the conditions set 

forth above, that the proposed amicus curiae  has a material interest relevant to the DISPUTE, he 

or she shall allow participation by the amicus curiae.   Any person participating as an amicus 

curiae may submit to the IRP Panel written briefing(s) on the DISPUTE or on such discrete 

questions as the IRP PANEL may request briefing, in the discretion of the IRP PANEL and 

subject to such deadlines, page limits, and other procedural rules as the IRP PANEL may specify 

in its discretion.4  The IRP PANEL shall determine in its discretion what materials related to the 

DISPUTE to make available to a person participating as an amicus curiae. 

4 During the pendency of these Interim Supplementary Rules, in exercising its discretion in 
allowing the participation of amicus curiae and in then considering the scope of participation 
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8. Exchange of Information

The IRP PANEL shall be guided by considerations of accessibility, fairness, and efficiency (both 

as to time and cost) in its consideration of requests for exchange of information. 

On the motion of either Party and upon finding by the IRP PANEL that such exchange of 

information is necessary to further the PURPOSES OF THE IRP, the IRP PANEL may order a 

Party to produce to the other Party, and to the IRP PANEL if the moving Party requests, 

documents or electronically stored information in the other Party’s possession, custody, or 

control that the Panel determines are reasonably likely to be relevant and material to the 

resolution of the CLAIMS and/or defenses in the DISPUTE and are not subject to the attorney-

client privilege, the work product doctrine or otherwise protected from disclosure by applicable 

law. (including, without limitation, disclosures to competitors of the dislosing person, group or 

entity, of any competition-sensitvie information of any kind).  Where such method(s) for 

exchange of information are allowed, all Parties shall be granted the equivalent rights for 

exchange of information. 

A motion for exchange of documents shall contain a description of the specific documents, 

classes of documents or other information sought that relate to the subject matter of the Dispute 

along with an explanation of why such documents or other information are likely to be relevant 

and material to resolution of the Dispute. 

Depositions, interrogatories, and requests for admission will not be permitted. 

In the event that a Party submits what the IRP PANEL deems to be an expert opinion, such 

opinion must be provided in writing and the other Party must have a right of reply to such an 

opinion with an expert opinion of its own. 

9. Summary Dismissal

An IRP PANEL may summarily dismiss any request for INDEPENDENT REVIEW where the 

Claimant has not demonstrated that it has been materially affected by a DISPUTE.  To be 

materially affected by a DISPUTE, a Claimant must suffer an injury or harm that is directly and 

causally connected to the alleged violation. 

from amicus curiae, the IRP PANEL shall  lean in favor of allowing broad participation of an 
amicus curiae as needed to further the purposes of the IRP set forth at Section 4.3 of the 
ICANN Bylaws.
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An IRP PANEL may also summarily dismiss a request for INDEPENDENT REVIEW that lacks 

substance or is frivolous or vexatious. 

10. Interim Measures of Protection

A Claimant may request interim relief from the IRP PANEL, or if an IRP PANEL is not yet in 

place, from the STANDING PANEL.  Interim relief may include prospective relief, interlocutory 

relief, or declaratory or injunctive relief, and specifically may include a stay of the challenged 

ICANN action or decision in order to maintain the status quo until such time as the opinion of 

the IRP PANEL is considered by ICANN as described in ICANN Bylaws, Article 4, Section 

4.3(o)(iv). 

An EMERGENCY PANELIST shall be selected from the STANDING PANEL to adjudicate 

requests for interim relief.  In the event that no STANDING PANEL is in place when an 

EMERGENCY PANELIST must be selected, a panelist may be appointed by the ICDR pursuant 

to ICDR RULES relating to appointment of panelists for emergency relief.  Interim relief may 

only be provided if the EMERGENCY PANELIST determines that the Claimant has established 

all of the following factors: 

(i) A harm for which there will be no adequate remedy in the absence of such relief;

(ii) Either:  (A) likelihood of success on the merits; or (B) sufficiently serious questions

related to the merits; and

(iii) A balance of hardships tipping decidedly toward the party seeking relief.

Interim relief may be granted on an ex parte basis in circumstances that the EMERGENCY 

PANELIST deems exigent, but any Party whose arguments were not considered prior to the 

granting of such interim relief may submit any opposition to such interim relief, and the 

EMERGENCY PANELIST must consider such arguments, as soon as reasonably possible.  The 

EMERGENCY PANELIST may modify or terminate the interim relief if the EMERGENCY 

PANELIST deems it appropriate to do so in light of such further arguments. 

11. Standard of Review

Each IRP PANEL shall conduct an objective, de novo examination of the DISPUTE. 

a. With respect to COVERED ACTIONS, the IRP PANEL shall make findings of

fact to determine whether the COVERED ACTION constituted an action or

inaction that violated ICANN’S Articles or Bylaws.
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b. All DISPUTES shall be decided in compliance with ICANN’s Articles and

Bylaws, as understood in the context of the norms of applicable law and prior

relevant IRP decisions.

c. For Claims arising out of the Board’s exercise of its fiduciary duties, the IRP

PANEL shall not replace the Board’s reasonable judgment with its own so long as

the Board’s action or inaction is within the realm of reasonable business

judgment.

d. With respect to claims that ICANN has not enforced its contractual rights with

respect to the IANA Naming Function Contract, the standard of review shall be

whether there was a material breach of ICANN’s obligations under the IANA

Naming Function Contract, where the alleged breach has resulted in material

harm to the Claimant.

e. IRPs initiated through the mechanism contemplated at Article 4, Section

4.3(a)(iv) of ICANN’s Bylaws shall be subject to a separate standard of review as

defined in the IANA Naming Function Contract.

12. IRP PANEL Decisions

IRP PANEL DECISIONS shall be made by a simple majority of the IRP PANEL. If any IRP 

PANEL member fails to sign the IRP PANEL DECISION, the IRP PANEL member shall 

endeavor to provide a written statement of the reason for the absence of such signature. 

13. Form and Effect of an IRP PANEL DECISION

a. IRP PANEL DECISIONS shall be made in writing, promptly by the IRP PANEL,

based on the documentation, supporting materials and arguments submitted by the

parties.  IRP PANEL DECISIONS shall be issued in English, and the English

version will be authoritative over any translations.

b. The IRP PANEL DECISION shall specifically designate the prevailing party as to

each Claim.

c. Subject to Article 4, Section 4.3 of ICANN’s Bylaws, all IRP PANEL

DECISIONS shall be made public, and shall reflect a well-reasoned application of

how the DISPUTE was resolved in compliance with ICANN’s Articles and

Bylaws, as understood in light of prior IRP PANEL DECISIONS decided under
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the same (or an equivalent prior) version of the provision of the Articles and 

Bylaws at issue, and norms of applicable law. 

14. Appeal of IRP PANEL Decisions

An IRP PANEL DECISION may be appealed to the full STANDING PANEL sitting en banc 

within 60 days of the issuance of such decision.  The en banc STANDING PANEL will review 

such appealed IRP PANEL DECISION based on a clear error of judgment or the application of 

an incorrect legal standard.  The en banc STANDING PANEL may also resolve any disputes 

between panelists on an IRP PANEL or the PROCEDURES OFFICER with respect to 

consolidation of CLAIMS or intervention. 

15. Costs

The IRP PANEL shall fix costs in its IRP PANEL DECISION. Except as otherwise provided in 

Article 4, Section 4.3(e)(ii) of ICANN’s Bylaws, each party to an IRP proceeding shall bear its 

own legal expenses, except that ICANN shall bear all costs associated with a Community IRP, as 

defined in Article 4, Section 4.3(d) of ICANN’s Bylaws, including the costs of all legal counsel 

and technical experts. 

Except with respect to a Community IRP, the IRP PANEL may shift and provide for the losing 

party to pay administrative costs and/or fees of the prevailing party in the event it identifies the 

losing party’s Claim or defense as frivolous or abusive. 
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cases, but only provides a bar to relief in the
case at hand.

4 Cases that cite this headnote

[12] Equity
He Who Comes Into Equity Must Come

with Clean Hands

The relief for unclean hands targets
specifically the misconduct, without reference
to the property right that is the subject of the
litigation.

11 Cases that cite this headnote

[13] Federal Civil Procedure
Inherent authority

Federal Civil Procedure
Reasonableness or bad faith in general; 

 objective or subjective standard

Courts are free to sanction bad faith conduct
that arises during the course of litigation; a
court's inherent power to punish bad faith
conduct during litigation is necessarily vested
in courts to manage their own affairs so
as to achieve the orderly and expeditious
disposition of cases.

4 Cases that cite this headnote

[14] Contempt
Nature and grounds of power

The power to punish for contempts is inherent
in all courts.

Cases that cite this headnote

[15] Federal Civil Procedure
Computation;  items and services

compensable

Federal Civil Procedure
Non-monetary sanctions

Although a particularly severe sanction,
outright dismissal of a lawsuit is within a
court's discretion, and the less severe sanction
of an assessment of attorney fees is within a
court's inherent power as well.

1 Cases that cite this headnote

[16] Patents
In general;  utility

US Patent 5,544,069. Cited.

Cases that cite this headnote

Attorneys and Law Firms

*1371  Raphael V. Lupo, McDermott, Will & Emery,
of Washington, DC, argued for plaintiff/counterclaim
defendant-appellant Aptix Corporation. With him on the
brief were Donna M. Tanguay, Mark G. Davis, and M.
Miller Baker. Of counsel on the brief were Robert P.
Taylor, Edwin H. Wheeler, and Erik K. Moller, Howrey
Simon Arnold & White, LLP, of Menlo Park, CA.

Charles S. Crompton, Latham & Watkins, of Menlo Park,
California, argued for plaintiff/counterclaim defendant-
appellant Meta Systems, Inc. With him on the brief were
David A. York, Rita A. Hao, and James L. Day.

J. Donald McCarthy, Lyon & Lyon LLP, of
Los Angeles, California argued for defendant/
counterclaimant-appellee Quickturn Design Systems, Inc.
With him on the brief was James C. Brooks. Of counsel
on the brief were James W. Geriak, Lyon & Lyon LLP,
of Irvine, California; and Jeffrey A. Miller, Lyon & Lyon
LLP, of San Jose, CA.

Before MAYER, Chief Judge, RADER, and LINN,
Circuit Judges.

Opinion

RADER, Circuit Judge.

On June 14, 2000, the United States District Court for
the Northern District of California dismissed the patent
infringement complaint of Aptix Corporation and Meta
Systems, Inc., after ruling that Aptix's United States
Patent No. 5,544,069 (′069 patent) is unenforceable. The
trial court refused to enforce the ′069 patent because
Aptix submitted falsified engineering notebooks to the
court.



Aptix Corp. v. Quickturn Design Systems, Inc., 269 F.3d 1369 (2001)

60 U.S.P.Q.2d 1705

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 4

Because substantial evidence supports the district court's
finding of unclean hands, this court affirms the district
court's dismissal of Aptix from the suit. Furthermore,
because Meta, as Aptix's non-exclusive licensee, lacks
standing to enforce the patent without Aptix, this court
also affirms the district court's dismissal of Meta's
complaint. However, because the district court exceeded
its discretion by declaring the ′069 patent unenforceable
due to litigation misconduct, this court vacates that
judgment.

*1372  I.

Dr. Amr Mohsen, the founder, chairman, and chief
executive officer of Aptix, is the sole inventor of the
′069 patent. The ′069 patent discloses and claims “field
programmable” circuit boards that permit computer
programmers to reconfigure the electronic components
of an integrated circuit. Dr. Mohsen filed a patent
application on September 20, 1989. The United Stated
Patent Office issued the ′069 patent on August 6, 1996.

Aptix licensed the ′069 patent to Meta and Mentor
Graphics Corporation, granting Meta the right to sue
to enforce the patent in San Jose, California, where
Quickturn Design Systems, Inc. is located. Under the
agreement, Mentor agreed to advance Aptix the cost
of enforcing the ′069 patent against Quickturn. On
February 26, 1998, Aptix and Meta jointly sued Quickturn
for infringement of the ′069 patent. Quickturn asserted
counterclaims and added Mentor as a counterclaim
defendant.

The local rules for the Northern District of California
require patentees to disclose a date of conception for each
asserted claim. N.D. Cal. Civ. L.R. 16 7(b)(3) (1998). On
April 13, 1998, Aptix submitted to the court seventeen
pages of Dr. Mohsen's alleged 1989 notebook as an initial
proffer of a conception date. On April 18, 1998, Dr.
Mohsen advised Aptix's counsel that he found another
of his engineering notebooks, allegedly started in 1988.
Relying on the 1988 notebook, Aptix and Meta listed July
31, 1988, as the date of conception for all asserted claims.
Without this earlier notebook, Aptix later conceded, it
would “have a hard row to hoe to avoid invalidating prior
art.” Aptix Corp. v. Quickturn Design Sys., No. 98 00762,
2000 WL 852813, at *23 (N.D.Cal. June 14, 2000).

During discovery, Quickturn obtained a copy of a number
of pages from a 1989 notebook that Dr. Mohsen had
provided to Skjerven, Morrill, MacPherson, Franklin &
Friel, patent counsel during prosecution of the ′069
patent. Quickturn noticed substantial differences between
this copy and the purported 1989 notebook Dr. Mohsen
first supplied the court. The submission to the court
contained extensive text and diagram additions not found
in the version of the 1989 notebook obtained from
Skjerven. When asked about these discrepancies in his
deposition, Dr. Mohsen conceded that he added material
to his notebooks after they had been signed.

During discovery, Aptix produced still another notebook,
the “Ink On Photocopy” version of the 1989 notebook.
This version of the 1989 notebook contained Dr. Mohsen's
handwritten additions to the photocopied entries of an
earlier version of the 1989 notebook. The trial court
determined that the Ink On Photocopy version was a
“dry run” for Dr. Mohsen's fabrications. Id. at *24. Once
Dr. Mohsen had inked new material onto the rudimentary
photocopied version, according to the district court,
he inserted pages of the Ink On Photocopy version
underneath the corresponding pages of the 1989 notebook
to assist as a copying template. Id. Forensic evidence
showed that the Ink On Photocopy version retained the
impressions of Dr. Mohsen's pen as he copied the newly
inked material into the evolving 1989 notebook. The Ink
On Photocopy version was the source for the seventeen-
page production to the court.

Thus, the record before the district court included
four different notebook submissions: the seventeen
pages originally submitted to the court from Mohsen's
purported 1989 notebook, another notebook allegedly
started in 1988, an original copy of the 1989
notebook that was used to prosecute the ′069 patent
(containing discrepancies from the seventeen-page *1373
submission), and the Ink On Photocopy version of the
1989 notebook, which apparently served as the template
for Dr. Mohsen's elaborations.

On November 24, 1998, Quickturn moved to compel
production of the original notebooks for forensic testing.
Dr. Mohsen had been insistent upon personally keeping
the notebooks, locking them in a safe in his house.
However, on December 14, 1998, Dr. Mohsen took the
notebooks to work and left them in his car the entire day.
That night, he purportedly found his car window broken
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[2]  The record amply supports the district court's finding
that Dr. Mohsen submitted the seventeen pages of his 1989
notebook to the court after adding new material to the
signed and dated pages. Indeed, the Ink On Photocopy
version retained the impressions of his pen as he added
material to his purported 1989 notebook. Moreover,
after Dr. Mohsen invoked his Fifth Amendment privilege
and refused to testify about the forgery, disappearance,
and reappearance of the notebooks, the trial court was
free to make adverse inferences against him. Baxter v.
Palmigiano, 425 U.S. 308, 318, 96 S.Ct. 1551, 47 L.Ed.2d
810 (1976) (“[T]he Fifth Amendment does not forbid
adverse inferences against parties to civil actions when
they refuse to testify in response to probative evidence
offered against them.”). Even Aptix does not seem to
dispute that the only straight-faced explanation for the
theft of the notebooks and their subsequent mysterious
return is that Dr. Mohsen himself staged the incidents
an inference that the trial court was free to draw.

Aptix nonetheless urges that the evidence of falsification
of the 1988 notebook (its primary evidence to corroborate
its asserted conception date) is not so utterly compelling
as with the 1989 notebook. Therefore, Aptix seeks
a determination that the trial court lacked clear and
convincing evidence to find unclean hands. Contrary to
Aptix's assertions, however, rarely, if ever, will litigation
misconduct be so thoroughly documented. The record
clearly and convincingly supports the district court's
conclusion of extreme litigation misconduct.

The district court's finding of litigation misconduct fully
justified its decision to invoke the unclean hands doctrine
and dismiss Aptix from suit. This case is reminiscent
of Keystone I, 290 U.S. at 240, 54 S.Ct. 146, in which
the Supreme Court affirmed the dismissal of a patentee
that engaged in fraud during litigation. In Keystone I,
the patentee, in a prior proceeding, had purchased the
silence of another inventor whose testimony would have
provided grounds to invalidate the asserted patents. After
successfully suppressing this testimony and obtaining an
*1375  injunction in the earlier action, the patentee relied

on its earlier victory in support of another suit against
General Excavator. In this later litigation, the earlier
fraud emerged. By invoking against General Excavator
a decree obtained by fraud, the patentee came to the
court with unclean hands. Therefore, the Supreme Court
denied all relief. Id. at 245, 54 S.Ct. 146 (quoting Deweese
v. Reinhard, 165 U.S. 386, 390, 17 S.Ct. 340, 41 L.Ed.

757 (1897) (“A court of equity acts only when and as
conscience commands; and, if the conduct of the plaintiff
be offensive to the dictates of natural justice, then,
whatever may be the rights he possesses, and whatever use
he may make of them in a court of law, he will be held
remediless in a court of equity.”)). As in Keystone I, the
district court in the present case had wide discretion to
find Aptix remediless, and to dismiss its claim for want of
equity.

[3]  Moreover, the district court possessed ample
discretion to award Quickturn attorney fees and costs.
Without question, fraud and misconduct make this case
exceptional under 35 U.S.C. § 285 (1994) and warrant a
full compensation of Quickturn's reasonable attorney fees
and costs.

[4]  [5]  Upon dismissal of Aptix, Meta lost standing
to sue in its own right. Only a patentee may bring an
action for patent infringement. 35 U.S.C. § 281 (1994).
Unless it holds “all substantial rights” under the patent,
a licensee may not enforce a patent without the patentee.
Textile Prods., Inc. v. Mead Corp., 134 F.3d 1481, 1484,
45 USPQ2d 1633, 1635 (Fed.Cir.1998). Meta is a non-
exclusive licensee with only limited rights under the patent.
Therefore, it lacks standing to sue without Aptix. The
district court correctly dismissed Meta's complaint upon
dismissal of Aptix.

III.

[6]  [7]  As further relief, the trial court declared the
′069 patent unenforceable. Litigation misconduct, while
serving as a basis to dismiss the wrongful litigant, does not
infect, or even affect, the original grant of the property
right. The doctrine of unclean hands does not reach
out to extinguish a property right based on misconduct
during litigation to enforce the right. Indeed neither
the Supreme Court nor this court has ever declared a
patent unenforceable due to litigation misbehavior. The
Supreme Court's decision in Keystone I, upon which the
district court primarily relied, illustrates that litigation
misconduct does not affect the viability of the property
right itself: “The governing principle is ‘that whenever a
party who, as actor, seeks to set the judicial machinery in
motion and obtain some remedy, has violated conscience,
or good faith, or other equitable principle, in his prior
conduct, then the doors of the court will be shut against
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him in limine; the court will refuse to interfere on his
behalf, to acknowledge his right, or to award him any
remedy.’ ” 290 U.S. at 244 45, 54 S.Ct. 146 (quoting
Pomeroy, Equity Jurisprudence (4th ed.) § 397 (emphasis
added)). Leaving the patent right intact, the Supreme
Court repeatedly stressed that litigation misconduct bars
the litigant. Again in Hazel Atlas Glass Co. v. Hartford
Empire Co., 322 U.S. 238, 64 S.Ct. 997, 88 L.Ed. 1250, 61
USPQ 241 (1944), overruled on other grounds by Standard
Oil Co. v. United States, 429 U.S. 17, 18, 97 S.Ct. 31, 50
L.Ed.2d 21 (1976), another instance of extreme litigation
misconduct, the Supreme Court “require[d] that Hartford
be denied relief,” but left the patent right intact. Id. at 251,
64 S.Ct. 997. Thus, the remedies for litigation misconduct
bar the malfeasant who committed the misconduct. The
property right itself remains independent of the conduct
of a litigant.

*1376  [8]  [9]  This court's doctrines of inequitable
conduct render the patent itself unenforceable to prevent
“the enforcement of patents secured by fraud.” Smith
Int'l, Inc. v. Hughes Tool Co., 759 F.2d 1572, 1578, 225
USPQ 889, 893 (Fed.Cir.1985). Inequitable conduct in the
process of procuring a patent taints the property right
itself. Thus, inequitable conduct furthers the “paramount
interest” of ensuring that patents issue from “backgrounds
free from fraud or other inequitable conduct.” Precision
Instrument Mfg. Co. v. Auto. Maint. Mach. Co., 324 U.S.
806, 816, 65 S.Ct. 993, 89 L.Ed. 1381, 65 USPQ 133, 138
(1945). The process creating the patent right “demands
that all facts relevant to [patentability] ... be submitted
formally or informally to the Patent Office, which can then
pass upon the sufficiency of the evidence.” Id. Upon a
showing of inequitable conduct during acquisition of the
patent, courts declare the patent unenforceable because
the property right is tainted ab initio. See Hazel Atlas, 322
U.S. at 251, 64 S.Ct. 997.

[10]  [11]  Thus, the remedies for litigation misconduct
differ from the remedies for misconduct in acquisition of
a property right. While inequitable conduct before the
PTO renders the patent unenforceable by any party, the
unclean hands doctrine bars only the offending party. See
Keystone I, 290 U.S. at 244 45, 54 S.Ct. 146. Moreover, a
finding of unclean hands generally does not prejudice the
offending party in subsequent cases, but only provides a
bar to relief in the case at hand. See McClintock on Equity
(2d ed. 1948) § 26 (“The general principle is that equity
will not lend its aid to enable a party to reap the benefit

of his misconduct, or to enable him to continue it, but,
where the misconduct has ceased and the right claimed
in the suit did not accrue because of it, the misconduct
will be held to be collateral and not to defeat the right
to affirmative relief.”); Keystone I, 290 U.S. at 245, 54
S.Ct. 146 (“[Courts of equity] apply the maxim requiring
clean hands only where some unconscionable act of one
coming for relief has immediate and necessary relation
to the equity that he seeks in respect of the matter in
litigation.”); see also Pomeroy on Equity (3d ed.1905) §
399.

[12]  The entire chain of Keystone cases also shows
that the relief for unclean hands targets specifically the
misconduct, without reference to the property right that
is the subject of the litigation. The United States Court
of Appeals for the Sixth Circuit, whose judgment the
Supreme Court reviewed in Keystone I, directed the
district court to dismiss Keystone's complaint without
prejudice. Gen. Excavator Co. v. Keystone Driller Co., 62
F.2d 48, 51, 16 USPQ 269, 271 72 (6th Cir.1932) (“The
decrees of the District Court are reversed, and the causes
are remanded, with instructions to dismiss the bills of
complaint without prejudice to the prosecution of suits at
law, or, indeed, to subsequent actions in equity upon the
other patents in suit.”). On motion for rehearing, the Sixth
Circuit emphasized that it had not invalidated the patents,
or adjudicated any of the rights of the parties inter sese, but
rather that it had simply closed its doors against Keystone
in this suit:

The plaintiff is repelled as of the date
of the filing of the bill and in respect
of the maintenance of the action
then instituted.... The fact that delay
is thereby occasioned, or that the
plaintiff has thereby suffered a loss
of time and expense, is immaterial.
The court has simply said: We will
not hear you in this action although,
not being a general avenger of the
wrongs of humanity, it may be that
you will not be in the future, and
would not have been in the *1377
past, repelled on account of your
conduct.
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rendered unenforceable.”). There is no reason to become
parsimonious with equity here.

With respect to Meta, as the patent's licensee, it derives
its rights in the ′ 069 patent entirely through Aptix and
has no standing to sue in its own right. See 35 U.S.C.
§ 281 (1994). To the extent that Meta would be harmed
by our refusal to recognize Aptix's right to the patent,
its action is against Aptix. Had Aptix's deception initially
been before the PTO, the patent would be unenforceable,
and Meta would lose all its rights in the patent even if
it had no knowledge of the misconduct. Besides, as the

driving force behind the Aptix patent litigation, Meta had
ample notice of the alleged fraud and ample opportunity
to require the testing of the veracity of the documents that
it and Aptix continued to rely on. The district court made
no findings about whether Meta itself had clean hands.
However, willful blindness to another's wrongful acts and
continued reliance upon them could rise to the level of
intentional or unconscionable conduct.

All Citations

269 F.3d 1369, 60 U.S.P.Q.2d 1705
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130 Cases that cite this headnote

[5] Equity
Nature of unconscionable conduct

The equitable doctrine that he who comes
into equity must come with clean hands is of
greater importance where suit concerns public
interests as well as private interests of litigants.

116 Cases that cite this headnote

[6] Patents
Patents

A “patent” is a special privilege designed to
serve public purpose of promoting progress of
science and useful arts, it is affected with a
public interest, and is an exception to general
rule against monopolies.

54 Cases that cite this headnote

[7] Patents
Misconduct by patentee in general

A patent infringement case must be measured
by both public and private standards of
equity in view of public's paramount interest
in seeing that patent monopolies spring
from backgrounds free from fraud or other
inequitable conduct.

145 Cases that cite this headnote

[8] Equity
Nature of unconscionable conduct

Where in prior interference proceeding,
plaintiff had become cognizant of facts
indicating perjury in connection with the
other application, failure of plaintiff to reveal
such fraud to Patent Office and its action
in entering into outside settlement whereby
it secured perjured application, on which
it eventually obtained patents, and whereby
other parties agreed not to question validity
of any patent that might be issued, justified
denial, on ground of unclean hands, of relief
sought by plaintiff in patent infringement and
breach of contract suit.

141 Cases that cite this headnote

[9] Equity
Nature of unconscionable conduct

Where information obtained by plaintiff
indicated perjury in connection with
other application involved in interference
proceedings, fact that information might
not have seemed sufficiently trustworthy
to warrant submission of case to District
Attorney or to Patent Office during pendency
of interference proceedings did not preclude
dismissal, on ground of unclean hands, of
subsequent suit for breach of contract and
infringement of patents based in part on
perjured application obtained by plaintiff in
settlement of interference proceedings.

119 Cases that cite this headnote

[10] Equity
Nature of unconscionable conduct

Those who have application pending with
Patent Office or who are parties to Patent
Office proceedings have duty to report to
it all facts concerning possible fraud or
inequitableness underlying the application in
issue, notwithstanding doubt as to sufficiency
of proof thereof or nature of independent legal
advice.

152 Cases that cite this headnote

[11] Equity
Nature of unconscionable conduct

Although outside settlements of interference
proceedings are not ordinarily illegal, clean
hands doctrine precluded enforcement in
equity of settlement entered into without
revealing to Patent Office knowledge or
reasonable belief of perjury in connection with
other application.

19 Cases that cite this headnote

[12] Equity
Nature of unconscionable conduct
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in motion and obtain some remedy, has violated
conscience, or good faith, or other equitable principle,
in his prior conduct, then the doors of this court will
be shut against him in limine.   (citation omitted)).

5 Defendant's Memorandum Responding to Plaintiff's
“Response to Magistrate's Report  at 10 n. 7.

*972  Berkshire's arguments notwithstanding, we are not
here limited by a purported requirement that forces us to
separate wrongdoing that occurs prior to the instigation
of legal proceedings from that which occurs during legal
proceedings. See American Ins. Co. v. Lucas, 38 F.Supp.
896, 921 922 (W.D.Mo.1940), aff'd, 129 F.2d 143 (8th
Cir.), cert. denied, 317 U.S. 687, 63 S.Ct. 257, 87 L.Ed.
551 (1942) (“[I]t would be strange if a court of equity had
power because of public policy for its own protection
to throw out a case because it entered with unclean hands
and yet would have no power to act if the unconscionable
conduct occurred while the case was in court.”) (emphasis
in original); C.C.S. Communication Control v. Sklar, 1987
WL 12085, 1987 U.S.Dist. Lexis 4280 (S.D.N.Y.1987)
(Conner, J.) (perjured testimony in instant proceedings
precludes equitable relief); cf. Smith v. Cessna Aircraft
Co., 124 F.R.D. 103, 106 107 (D.Md.1989) (dismissing
certain claims in non-equity context because of perjured

testimony in the instant proceedings; collecting cases). 6

We disagree with the premise of Berkshire's argument that
unclean hands can only bar laches if the party asserting
laches was either responsible for or fostered the plaintiff's
delay. Moreover, cases cited by Berkshire in this regard
themselves imply or expressly state that numerous kinds

of misconduct can bar a finding of laches. 7

6 The cases relied on by Berkshire to the contrary
do not involve matters similar to the case at hand,
in which a party has fabricated testimony directly
related to the equitable issue in dispute before
the Court. See S.E.C. v. Electronics Warehouse,
Inc., 689 F.Supp. 53, 73 (D.Conn.1988); aff d sub
nom. S.E.C. v. Calvo, 891 F.2d 457 (2d Cir.1989),
cert. denied, 496 U.S. 942, 110 S.Ct. 3228, 110
L.Ed.2d 674 (1990) (court notes that the allegation
of “inequitable conduct  purportedly constituting
unclean hands was conclusory and vague, that
defendant did not claim that the SEC had gathered
tainted evidence against him, and that equitable
defenses against government agencies are strictly
limited; accordingly, investigation by SEC that may
incidentally harm defendant's business may not be
plead as equitable defense to SEC injunctive action);

Cleveland Newspaper Guild v. Plain Dealer Pub. Co.,
839 F.2d 1147, 1155 (6th Cir.1988) (court notes that
there was no indication that the defendant's assertion
of a legal defense against administrative process was
raised in bad faith). Although Electronics Warehouse
stated, as one reason against a finding of a relation
between the alleged misconduct and the issue at hand,
that courts cannot consider unclean hands that occur
during the conduct of a lawsuit, we find the instant
case to be broadly distinguishable on its facts and
note above the existence of authorities that have
considered situations that resemble the instant one.

7 See Coleman v. Corning Glass Works, 619 F.Supp.
950, 955 (W.D.N.Y.1985), aff d without op., 818 F.2d
874 (2d Cir.1987) (unclean hands may be found in
cases of exceptional character, “such as  where a
defendant causes or fosters delay); Intertech Licensing
v. Brown & Sharpe Mfg. Co., 708 F.Supp. 1423,
1439 (D.Del.1989) (cites Coleman and adds instances
in which there is evidence of defendant's willful
misconduct or fraud). Potash Co. of America v.
International Minerals & Chemical Corp., 213 F.2d
153, 155 (10th Cir.1954) is not to the contrary.
We further disagree with Berkshire's argument that
the doctrine of unclean hands especially applies to
plaintiffs, as opposed to defendants. The cases that
Berkshire cites do not state that a distinction exists
as to the application of the unclean hands doctrine
to equitable causes of action on the one hand and to
equitable defenses on the other, and such a distinction
is needlessly artificial and unwarranted under these
circumstances.

In sum, we find that the above-cited fabricated testimony
of Dweck, whose testimony has been deemed suspect in
previous proceedings both in the instant lawsuit and in a

prior matter before this Court, 8  bars a finding of laches
at the outset. “No court of equity ought to be required to
listen to a man whose very presence suggests danger to the
administration of justice and whose past conduct affecting
the matter in litigation would cast doubt upon the ability
of the court to ascertain from him the truth with respect
thereto.” Mas v. Coca Cola Co., 163 F.2d 505, 511 (4th
Cir.1947).

8 Berkshire Fashions, Inc. v. Sara Lee Corp., 729
F.Supp. 21, 22 (S.D.N.Y.1990). Furthermore, we
note that in a prior proceeding in the instant matter,
Dweck adopted the statements of counsel that “the
Court,  presumably Judge Weinfeld, had found that
Dweck had given false answers to interrogatories
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Defendants counter that the district court was correct
in finding that Dunlop McCullen has unclean hands
precluding his suit under § 501(b). Further, they contend
that, even if Dunlop McCullen's past conduct were not
found to be suspect, the allegations in his complaint
were conclusory, meritless, or barred by the doctrine of
res judicata. Finally, Defendants allege that the Union's
internal Trial Committee, which is currently responding
to Dunlop McCullen's charges, will “moot” the need
to receive his complaints in federal court. We need not
address these arguments because the district court did not
reach these issues in making its decision.

A. Unclean Hands and Section 501(b) of the LMRDA
[1]  We review de novo the district court's denial of leave

to file a complaint under section 501(b) as a matter of law.
See Lopresti v. Terwilliger, 126 F.3d 34, 39 (2d Cir.1997)
(finding, generally, that questions of law are reviewed de
novo ). Section 501(b) provides in relevant part:

When any officer, agent, shop
steward, or representative of any
labor organization is alleged to
have violated the duties declared in
subsection (a) of this section and the
labor organization or its governing
board or officers refuse or fail to
sue or recover damages or secure
an accounting or other appropriate
relief within a reasonable time
after being requested to do so
by any member of the labor
organization, such member may sue
such officer, agent, shop steward, or
representative in any district court
of the United States or in any State
court of competent jurisdiction to
recover *89  damages or secure
an accounting or other appropriate
relief for the benefit of the labor
organization. No such proceeding
shall be brought except upon leave
of the court obtained upon verified
application and for good cause
shown, which application may be
made ex parte.

29 U.S.C. 501(b). Subsection (a) provides that union

officials have a general fiduciary duty to the union.

1 Section 501(a) provides that union officials have a
duty to the labor organization:

to hold its money and property solely for the
benefit of the organization and its members
and to manage, invest, and expend the
same in accordance with its constitution and
bylaws and any resolutions ..., to refrain
from dealing with such organization as an
adverse party or in behalf of an adverse party
in any matter connected with their] duties
and from holding or acquiring any pecuniary
or personal interest which conflicts with the
interests of such organization, and to account
to the organization for any profit received by
him in whatever capacity in connection with
transactions conducted by him or under his
direction on behalf of the organization.

29 U.S.C. § 501(a).

This Court has found that the “good cause” required
for leave to sue under § 501(b) serves two policies:
“[1] supervision of union officials in the exercise of
their fiduciary obligations and [2] protection, through
a preliminary screening mechanism, of the internal
operation of unions against unjustified interference or
harassment.” Dinko v. Wall, 531 F.2d 68, 75 (2d Cir.1976).
Accordingly, we have construed “good cause” in § 501(b)
“to mean that plaintiff must show a reasonable likelihood
of success and, with regard to any material facts he
alleges, must have a reasonable ground for belief in their

existence.” Id. 2

2 We note that other Circuits have declined to adopt
such a heightened standard for “good cause  in §
501(b). See Loretangeli v. Critelli, 853 F.2d 186, 191
(3d Cir.1988); Horner v. Ferron, 362 F.2d 224, 229
(9th Cir.1966); George v. Local Union No. 639, 98 F.3d
1419, 1422 (D.C.Cir.1996); Erkins v. Bryan, 663 F.2d
1048, 1053 (11th Cir.1981).

[2]  In this case, we must determine whether the district
court, in determining plaintiff's “reasonable likelihood of
success,” properly anticipated the equitable defense of
“unclean hands” based on costs that defendants incurred
in defending a prior lawsuit brought by the same plaintiff.
As a preliminary matter, we agree with the district court
that unclean hands may be a basis for determining a
plaintiff's “reasonable likelihood of success” under section
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agree with the court in Woods, however, that a plaintiff
may not be denied leave to file a complaint under §
501(b) where plaintiff alleges issues different from those
raised in a prior similar action dismissed on the merits.
Therefore, Dunlop McCullen's previous case against the
Union that, as we discuss below, involved substantially
different allegations, should not act as a bar to proceeding
here under § 501(b).

B. The Impact of Dunlop McCullen's Previous Cases
On February 24, 1994, Dunlop McCullen filed a pro se
complaint (the “1994 Complaint”) in the district court
against the Union, two of the individual defendants in this
action, and the Retail Wholesale and Department Store
Union AFL CIO (the “International”). See Dunlop
McCullen v. Local 1 S RWDSU AFL CIO, No. 94 Civ.
1254, 1994 WL 478495 (S.D.N.Y. Sept. 1, 1994) (finding
that Dunlop McCullen's complaint survives defendants'
Fed.R.Civ.P. 12(e) motion for a more definite statement);
Dunlop McCullen v. Local 1 S RWDSU AFL CIO, No.
94 Civ. 1254, 1996 WL 3940 (S.D.N.Y. Jan. 3, 1996)
(granting defendants' motion for summary judgment). His
complaint contained several causes of action including
violations of § 301 of the National Labor Relations Act, 29
U.S.C. § 185, and various sections of LMRDA, 29 U.S.C.
§§ 411, 501(b), & 529. Dunlop McCullen, 1996 WL 3940,
at *1.

The 1994 Complaint was based on the following facts. In
September 1992, Dunlop McCullen became a candidate
for Executive Vice President of the Union. *91  1996 WL
3940, at *1. Pursuant to Department of Labor rules, he
was entitled, at his own expense, to have the union mail
his campaign literature. Id. On December 21, 1992, he was
billed $1601.50, the amount the Union incurred from his
election mailing. Id. Dunlop McCullen lost the election.

In April 1993, Dunlop McCullen filed for bankruptcy.
On November 24, 1993, the Union commenced an
adversary proceeding against Dunlop McCullen, under §
523(a) of the Bankruptcy Code (the “Code”), objecting to
the discharge of the debt owed by him to the Union under
§§ 727(a)(4)(A) and (D) of the Code. See In re Dunlop
McCullen, No. 1 93 12859 352, at 1 (Bankr.E.D.N.Y.
July 31, 1995) (hereinafter “Order Dismissing Adversary
Proceeding”). Dunlop McCullen counterclaimed alleging
that the Union violated the automatic stay provisions of
§ 362(a) of the Code and moved to dismiss the adversary
proceeding. Id. at 1 2.

In September 1993, Dunlop McCullen was elected the
Queens Chairperson, entitled to sit on the Executive
Board (the “Board”) of the Union. Dunlop McCullen,
1996 WL 3940, at *1. On September 23, 1993, the
Board voted to void Dunlop McCullen's election because,
according to the Union Constitution, he was ineligible
to be elected officer. Id. To be eligible for any Union
office, members have to be in continuous good standing
for twelve months prior to being nominated for elective
office. Id. at *2. According to the Union, in January
1993, Dunlop McCullen ceased to be a member in good
standing when he failed to pay the Union for mailing his
1992 campaign literature. Id.

In the 1994 Complaint, he alleged that when the Board
voided his 1992 election and removed him from office in
September 1993, he was “disciplined” without a hearing
required under LMRDA, 29 U.S.C. § 411(a)(5), 529, and
under the Local and International Unions' Constitutions.
Id. at *2. Secondarily, Dunlop McCullen alleged that the
Union failed to process his grievances fairly, circumvented
its obligations under collective bargaining agreements,
committed fraud in persuading members to accept a new
collective bargaining agreement, libeled him, and violated
his rights to free speech and due process. Finally, similar
to the instant action, Dunlop McCullen claimed that the
Union breached its fiduciary duties by allowing the non-
member daughter of Samuels, a union official, to make use
of a car rented by Local 1 S for Samuels, in violation of
29 U.S.C. § 501(b).

Meanwhile, on July 26, 1994, the Bankruptcy Court held
a trial to resolve the adversarial proceeding initiated by
the Union and Dunlop McCullen's counterclaims; both
parties were represented by counsel. Almost a year later,
on July 31, 1995, the bankruptcy court found from the
evidence that “there was no false oath or account or
withheld information such as would bar discharge” of the
debt and that “Local 1 S was not fraudulently induced
to incur the Debtor's debt to it within Section 523(a)
(2)(A).” Order Dismissing Adversary Proceeding, at 2.
Furthermore, the bankruptcy court held that “Local 1 S
had willfully violated the automatic stay” provisions. Id.
As a result, the bankruptcy court ordered the Union to
pay Dunlop McCullen $800 in punitive damages and fees
and disbursements to his attorney under Section 362(h)
for willful violation of the automatic stay. Id. at 3. There
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McCullen is correct that because the International Union
is not a party to the instant proceeding any costs awarded
to it in the previous case have little bearing on our
determination of his unclean hands vis a vis a new action
against the Local Union.

[9]  As discussed above, in determining whether the
doctrine of unclean hands bars an equitable remedy,
courts are permitted to *93  weigh the wrongdoing of
the plaintiff against the wrongdoing of the defendant.
11A Charles Alan Wright, Arthur R. Miller, Mary Kay
Kane, Federal Practice and Procedure: Civil 2d § 2946,
at 112. Where, as here, the wrongful conduct of both
the plaintiff and the defendants are remarkably similar
in quality and extent, equity requires this Court to look
to whether the defendants' wrongdoing alleged in the
complaint is of a greater magnitude than the plaintiff's
wrongdoing. Admittedly, more than a few of the claims
that Dunlop McCullen alleged are not actionable under
§ 501(b). For example, § 501(b) provides no basis for his
claims regarding the “sweetheart” deal with Macy's or
the improper tenure of Pizzingrillo as shop steward. See
Gurton v. Arons, 339 F.2d 371, 375 (2d Cir.1964) (“[Section
501] applies to fiduciary responsibility with respect to
the money and property of the union and ... it is not
a catch-all provision [permitting suit] on any ground of
misconduct.”). Dunlop McCullen, however, has alleged
claims that “centrally challenge [the] misuse of union
‘money and property.’ ” Guzman v. Bevona, 90 F.3d 641,
646 (2d Cir.1996) (quoting 29 U.S.C. § 501(a)). Especially
in view of the fact that any wrongdoing attributable to
the plaintiff is counter-balanced by that attributable to the
defendants, the additional alleged misdeeds of defendants
are sufficient to permit this litigation to proceed further.
Therefore, Dunlop McCullen should not be prevented

from being granted leave to file suit under § 501(b) based
on the unclean hands doctrine. Accordingly, we remand
this case for further consideration by the district court

consistent with this opinion. 4

4 We note that at oral argument no attorney appeared
for the defendants. While this non appearance has
no bearing on our decision here, Dunlop McCullen
represented to this Court it was attributable to the
fact that the Executive Board had been dissolved as
a result of internal inquiries initiated by Dunlop
McCullen. If Dunlop McCullen' representations are
accurate, then the board's dissolution may bolster
Dunlop McCullen's § 501(b) case. We also note
that Dunlop McCullen makes allegations of serious
wrongdoing in his complaint that, based on their
number and complexity, might be pursued with
greater success with the assistance of an attorney,
especially because § 501(b) provides for attorney's
fees to be awarded to successful plaintiffs. We urge
Dunlop McCullen and the district court to give
consideration to appointment of counsel in the event
that leave to file a complaint is not barred on some
ground not discussed herein.

III. CONCLUSION

We order that the judgment of the district court
be vacated, and this case be remanded for further
consideration consistent with this opinion.

All Citations

149 F.3d 85

End of Document © 2019 Thomson Reuters. No c a m to or g na  U.S. Government Works.
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scanty and inconclusive and would not assist
court in resolving motion as one for summary
judgment. Fed.Rules Civ.Proc.Rules 12(b),
56, 28 U.S.C.A.

2 Cases that cite this headnote

[4] Federal Civil Procedure
Clear or certain nature of insufficiency

Federal Civil Procedure
Matters deemed admitted;  acceptance as

true of allegations in complaint

Court in judging legal sufficiency of complaint
against motion to dismiss for failure to state
claim must accept all factual allegations in
complaint as true, and may only dismiss
action where it appears beyond doubt that
plaintiff can prove no set of facts in support of
his claim for relief. Fed.Rules Civ.Proc.Rule
12(b)(6), 28 U.S.C.A.

Cases that cite this headnote

[5] Torts
Contracts

Under New York law, to state claim for
tortious interference with contract, plaintiff
must allege existence of valid contract, that
defendant had knowledge of contract, that
defendant intentionally procured breach of
that contract, and that plaintiff was damaged
by breach.

Cases that cite this headnote

[6] Torts
Pleading

Under New York law, allegations by
clothing manufacturer, which had contracted
with licensee of estate of famous musician
for use of musician's signature, likeness,
and artwork in manufacture of clothing,
that estate had authorized third persons
to use image, signature, and artwork on
clothing in derogation of exclusive license
were insufficient to state claim for tortious
interference with contract; no allegation was
made that estate acted with intent to procure

breach of contract between licensee and
manufacturer.

Cases that cite this headnote

[7] Federal Civil Procedure
Motion and proceedings thereon

Motion to dismiss fraud claim asserted
against estate of famous musician by clothing
manufacturer which had contracted with
licensee of estate for use of musician's
signature, name, and likeness on clothing was
granted by default where manufacturer did
not respond to motion to dismiss on that
point, as required by local rules, but rather
acted as if motion had not been brought.
Fed.Rules Civ.Proc.Rule 9(b), 28 U.S.C.A.

Cases that cite this headnote

[8] Federal Civil Procedure
Time for consideration of motion

Motion for summary judgment brought by
estate of famous musician, and licensee
of estate, which sought determination that
agreement between licensee and clothing
manufacturer for use of musician's signature,
name, and likeness had terminated was denied
to allow time for further discovery, with leave
to renew motion. Fed.Rules Civ.Proc.Rule
56(f), 28 U.S.C.A.

2 Cases that cite this headnote

[9] Injunction
Extraordinary or unusual nature of

remedy

Injunction
Grounds in general;  multiple factors

Preliminary injunction is extraordinary and
drastic remedy which should not be routinely
granted, and to obtain preliminary injunction,
moving party must establish irreparable injury
and either likelihood of success on merits or
sufficiently serious question going to merits
and balance of hardships tipping decidedly in
moving party's favor.
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not included in the Agreement. The plaintiffs seek an
injunction against the use of the Nishi photograph in
conjunction with the John Lennon signature which
is registered as a trademark. The Nishi photograph
is apparently only used in conjunction with the
signature mark.

The second image is a design called “Give Peace a Chance”
featuring a hand holding a flower. This image is part of a
larger John Lennon work that was cropped by Leggoons.
*291  Finally, the third image is a design called “Shine

On” that features a compilation of song lyrics and artwork
at least some of which were created by Lennon. All three
of these images were included on design boards presented
to Bag One in July 1994. See Powers Decl. ¶¶ 4 5; Tamsky
Aff. Ex. B. The parties dispute whether these story boards
were rejected and therefore whether use of the images was
unauthorized.

Leggoons contends that its venture was unsuccessful
because the Estate had granted licenses to Winterland

which produced less expensive competing clothes. 2  In
addition, Leggoons argues that James Powers of JP/BK
Limited acted as an agent for Bag One and fraudulently
induced it to enter into the Agreement by posing as an
agent for Leggoons. For these reasons, Leggoons sued
Yoko Ono and Bag One in March 1994 in the Eastern
District of Missouri. This action was dismissed for lack of

personal jurisdiction. 3

2 There were three licenses to Winterland. The first was
a license granted by the photographer Bob Gruen
to use five Gruen photographs of John Lennon
dated March 15, 1991. This agreement was “accepted
and agreed  to by Yoko Ono and provided for
payment of fifty percent of the royalties to Yoko
Ono. Def.Ex. H. The second license was between
Bag One and Winterland and authorized the use of
the John Lennon name and a peace symbol on a t
shirt. Def.Ex. I.; Tr. at 29. This license was dated
July 15, 1991. The final agreement, which Leggoons
contends was most damaging, was granted by Yoko
Ono to Winterland. This agreement licensed the use
of photographs and likenesses of John Lennon that
were approved by Yoko Ono as well as John Lennon's
name in conjunction with the photographs. This
agreement was dated December 20, 1991. One note
about the record is appropriate. This third agreement
was attached as exhibit D to the Affidavit of Yoko
Ono sworn to on January 12, 1996 and submitted in
support of the Estate's motion to dismiss Leggoons'

counterclaims. As discussed below, the Court has
decided not to accept this affidavit. At the hearing
on February 16, 1996, Leggoons submitted the first
two agreements but did not submit the third because
it had been attached to the Yoko Ono affidavit. In
addition, Leggoons indicated in its memorandum in
opposition to the motion for a preliminary injunction,
at page 4, that the agreement was “attached hereto.
However, the agreement was not attached to the
memorandum submitted to Chambers. I conclude
that since the plaintiffs have submitted the agreement,
and the defendant relied on this submission, it is
preferable to consider exhibit D to the Yoko Ono
affidavit as part of the record on this motion.

3 Hardly on substantive grounds as plaintiffs'
memorandum would lead the reader to believe.

Based on its belief that Bag One had breached the
exclusivity clause in the Agreement, Leggoons stopped
paying the advance royalties. Leggoons failed to pay
the March 15, 1995 installment and has not made any
advance royalty payments since then. It has, however,
made the royalty payments due on those products actually
manufactured. See Def.'s Mem. at 6 (citing Clinton
Deposition at 51 53, 60).

On March 17, 1995, Bag One sent Leggoons a default
notice demanding the March 15, 1995 payment and
invoking ¶ 14(b) of the Agreement. See Affidavit of Lynne
Clifford Sworn to on January 18, 1996, at Ex. E. As noted
above, no advance payments have been made in response.
In addition, on April 19, 1995, Dorothy Weber, Esq.,
counsel to plaintiffs sent Mitchell Margo, Esq., counsel
to Leggoons, a letter demanding that Leggoons cease
and desist from manufacturing new clothing. See Def.Ex.
P. The Estate seeks summary judgment terminating the
Agreement as of April 2, 1995, fifteen days after the March
17, 1995 letter was sent.

Discussion

I. Motion to Dismiss Counterclaims
Leggoons has asserted three counterclaims, two of which
are challenged on this motion. The Estate moves to
dismiss the second counterclaim for tortious interference
with contract pursuant to Fed.R.Civ.P. 12(b)(6), and
to dismiss the third counterclaim for fraud for failure
to satisfy Fed.R.Civ.P. 9(b). In the alternative, the
Estate moves for a more definite statement pursuant
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that a party opposing a motion serve and file an answering
memorandum that sets forth the points and authorities
relied upon in opposition. The rule clearly warns parties
that “[f]ailure to comply may be deemed sufficient cause
for ... the granting of the motion by default.” *293
Leggoons did not respond to the plaintiff's motion on this
point at all; rather it acted as if the motion had not been
brought. Accordingly, under Local Rule 3(b), the motion
is granted by default.

II. Motion for Summary Judgment
[8]  The Estate and Bag One seek summary judgment

finding that the Agreement terminated on April 2, 1995.
Defendant argues that this motion is not yet ripe for
determination and that further discovery is needed.
Fed.R.Civ.P. 56(f) requires that a party opposing a
motion for summary judgment on this basis submit an
affidavit that details: “(1) the information sought and how
it is to be obtained; (2) how a genuine issue of material
fact will be raised by that information; (3) what efforts
the affiant has made to obtain the information; and (4)
why those efforts were unsuccessful.” Sage Realty Corp.
v. Insurance Co. of North America, 34 F.3d 124, 128
(2d Cir.1994). Furthermore, the discovery sought must
be material to the opposition of the summary judgment
motion. Id.

Defendant's counsel, Joe Jacobson, Esq., submitted an
affidavit in support of his application to adjourn this
motion. While this affidavit does not exactly satisfy the
Sage Realty requirements, I conclude that given the
preliminary stage of these proceedings, it is preferable
to permit further discovery before conclusively ruling on
this issue. Accordingly, plaintiffs' motion for summary
judgment is denied with leave to renew following further
discovery.

III. Motion for Preliminary Injunction
[9]  [10]  [11]  The Estate and Bag One also seek a

preliminary injunction to enjoin Leggoons from infringing
the Estate's trademark and copyrights. A preliminary
injunction is “an extraordinary and drastic remedy which
should not be routinely granted.” Medical Society v.
Toia, 560 F.2d 535, 538 (2d Cir.1977); see also Patton
v. Dole, 806 F.2d 24, 28 (2d Cir.1986). To obtain a
preliminary injunction, the moving party must establish
“(1) irreparable injury and (2) a likelihood of success on
the merits or a sufficiently serious question going to the

merits and a balance of hardships tipping decidedly in the
moving party's favor.” Laureyssens v. Idea Group, Inc.,
964 F.2d 131, 135 36 (2d Cir.1992); see also Fisher Price
Inc. v. Well Made Toy Manufacturing Corp., 25 F.3d 119,
122 (2d Cir.1994). Plaintiffs have presented compelling
arguments that they have a likelihood of success on the
merits and will be irreparably harmed without preliminary
relief. Injunctions, however, are an equitable remedy and
I find that plaintiffs are precluded from equitable relief
under the doctrine of unclean hands.

[12]  A court may deny injunctive relief based on the
defense of unclean hands “ ‘where the party applying
for such relief is guilty of conduct involving fraud,
deceit, unconscionability, or bad faith related to the
matter at issue to the detriment of the other party.’ ”
Performance Unlimited, Inc. v. Questar Publishers, Inc., 52
F.3d 1373, 1383 (6th Cir.1995) (quoting Novus Franchising,
Inc. v. Taylor, 795 F.Supp. 122, 126 (M.D.Pa.1992)); see
also Saxon v. Blann, 968 F.2d 676, 680 (8th Cir.1992);
Fuddruckers, Inc. v. Docs' B.R. Others, Inc., 826 F.2d 837,
847 (9th Cir.1987).

Leggoons argues that Bag One committed several acts
evidencing bad faith during the negotiations of the
Agreement. First, it claims that James Powers acted as an
agent for Leggoons in negotiating with Bag One when in
fact he was an agent for Bag One. In addition, Leggoons
claims that Bag One misrepresented the exclusivity of the
Agreement. Finally, Leggoons cites several other alleged
misrepresentations by Bag One. See Def.Mem. at 15 16.

The record established that there was a relationship
between James Powers and Bag One. For example, in
a July 25, 1994 letter to Lynne Clifford of Bag One,
Powers noted that he was in a difficult position because
he had been hired as a consultant to Leggoons but his
“allegiance and alliance has always and will always be
with you personally along with Yoko and Bag One Arts.”
Def.Ex.N., at 1. Similarly, in an August 11, 1994 letter
to Clifford, Powers wrote that “although my gut says to
dump these guys [Leggoons], I think it is a more prudent
position to gain more *294  control over them until we
see that they can perform.” Def.Ex. O, at 1. See also
Deposition of James Clinton at 111; Deposition of Robert
Tamsky at 116 17 (both attached to Affidavit of Robert
J. Lack, Esq.) (stating that Leggoons was unaware of
Powers' relationship with Bag One when he was consulting
for them in the negotiations with Bag One). Bag One's acts
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Fujitsu chips 3  contained in those products. (Doc. No.
328 1, Declaration of Chris Mathews Ex. 3 at 3 5, 7
9.) Canon contends that the affirmative defense of patent
exhaustion applies as a matter of law to these infringement
allegations because MPT exhausted its patent rights when
Fujitsu sold the accused products to Canon pursuant to an
unconditional worldwide license to the ′377 Patent that
Fujitsu received from AT & T. (Doc. No. 424 1 at 9 10.)

3 Specifically, MPT identifies the Fujitsu DIGIC 4
chip and the Fujitsu VIC D chip as the infringing
instrumentalities. (Doc. No. 328 1, Declaration of
Chris Mathews Ex. 3; see also Doc. No. 424 1 at 7;
Doc. No. 477 at 19 20.)

A. Legal Standards for Patent Exhaustion
*3  Under 35 U.S.C. § 271, a defendant can only be

liable for infringement if the allegedly infringing acts are
carried out “without authority.” 35 U.S.C. §§ 271(a),
(f), (g). “The longstanding doctrine of patent exhaustion
provides that the initial authorized sale of a patented
item terminates all patent rights to that item.” Quanta
Computer, Inc. v. LG Elecs., Inc., 553 U.S. 617, 625,
128 S.Ct. 2109, 170 L.Ed.2d 996 (2008). “The exhaustion
doctrine prohibits patent holders from selling a patented
article and then ‘invoking patent law to control postsale
use of the article.’ ” Excelstor Tech., Inc. v. Papst Licensing
GmbH & Co. KG, 541 F.3d 1373, 1376 (Fed.Cir.2008). The
rationale underlying the doctrine rests upon the theory
that an unconditional sale of a patented device exhausts
the patentee's right to control the purchaser's use of that
item thereafter because the patentee has bargained for and
received the full value of the goods. Princo Corp. v. ITC,
616 F.3d 1318, 1328 (Fed.Cir.2010) (en banc). However,
“[e]xhaustion is triggered only by a sale authorized by the
patent holder.” Quanta, 553 U.S. at 636.

B. Analysis
On December 14, 1988, Fujitsu Limited (“Fujitsu Ltd.”)
and American Telephone and Telegraph Company (“AT
& T”), a prior owner of the ′377 Patent, entered into
a patent licensing agreement (“the Agreement”), and on
January 22, 1996, the parties entered into a subsequent
addendum agreement (“the Addendum”). (Doc. No. 424
3, Declaration of Maki Ohmizu Exs. B, D.) Section 1.01
of the Agreement provides:

(a) AT & T grants to FUJITSU under AT & T's
PATENTS nonexclusive and nontransferable licenses,

and FUJITSU grants to AT & T under FUJITSU's
PATENTS nonexclusive, nontransferable and royalty-
free licenses, for SEMICONDUCTIVE DEVICES.

(b) All licenses granted herein under any patent
shall, notwithstanding the expiration of the LIMITED
PERIOD, continue for the entire unexpired term of
such patent....

(c) The licenses granted herein are licenses to
(i) make, have made, use, lease, sell and import
SEMICONDUCTIVE DEVICES....

(Id. Ex. B § 1.01.) The Agreement defines “AT & T
PATENTS” as: “all patents ... issued at any time in any or
all countries of the world for INVENTIONS (i) which are
owned (either solely or jointly with others) or controlled
at any time during the LIMITED PERIOD by AT & T or
any of its RELATED COMPANIES....” (Id. (definitions
appendix).) “LIMITED PERIOD” is further defined in
the Agreement as “the period commencing on June 1, 1986
and ending on January 1, 1994.” (Id.) The ′377 Patent
was issued on August 4, 1992 to assignee AT & T Bell
Laboratories. See U.S. Patent No. 5,136,377. As a result,
the Agreement covers the ′377 Patent. (Doc. No. 424 1
at 6.; Doc. No. 539 at 2.) Accordingly, under the terms of
the Agreement, Fujitsu Ltd. has a license to “make, have
made, use, lease, sell and import SEMICONDUCTIVE
DEVICES” that practice the ′377 Patent. (Doc. No. 424
3, Declaration of Maki Ohmizu Ex. B § 1.01.)

*4  The Agreement defines “SEMICONDUCTIVE
DEVICE” as “a device consisting primarily of a body
of a single semiconductive material or a plurality of
semiconductive materials and a plurality of electrodes
associated therewith....” (Doc. No. 424 3, Declaration
of Maki Ohmizu Ex. B (definitions appendix).) Canon
asserts, and MPT does not dispute, that the Fujitsu
DIGIC 4 chips and the Fujitsu VIC D chips at
issue in this case are within the scope of the term
“SEMICONDUCTIVE DEVICE” and, therefore, are
covered by the Agreement. (Doc. No. 424 1 at 7.)
Therefore, these Fujitsu chips were licensed to practice the
′377 Patent.

In its opposition, MPT argues that there is a dispute
of fact as to whether the FujitsuAT & T Agreement is
still in effect. (Doc. No. 477 at 16 18.) Specifically, MPT
argues that Canon failed to provide sufficient evidence
showing that Fujitsu had made all the necessary royalty







Multimedia Patent Trust v. Apple Inc., Not Reported in F.Supp.2d (2012)

2012 WL 6863471

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 6

23 24 (“Apple and LG join Canon's motion for summary
judgment relating to the ′377 Patent's claimed ‘prediction
means' (all asserted claims), ‘controllable quantizer
means' (claims 1, 2, 4, 8) and ‘coder means' (claims
26 and 27).”) The Court will separately address these
non-infringement arguments to the extent they relate to
Defendants Apple and LG.

II. The Parties' Motions for Summary Judgment on
Invalidity

A. Written Description Requirement for Claims 13–15
and 31 of the ′878 Patent

*6  Apple and LG move for summary judgment of
their affirmative defense that claims 13 15 and 31 of the
′878 Patent are invalid for failure to meet the written
description requirement. (Doc. No. 425 at 6 17.) Apple
and LG argue that these claims fail to meet the written
description requirement because these claims cover both
interlaced and non-interlaced fields, but the ′878 Patent's
written description only discloses interlaced fields. (Id.)

The first paragraph of 35 U.S.C. § 112 provides that
the “specification shall contain a written description
of the invention....” To satisfy the written description
requirement of § 112, “the description must ‘clearly allow
persons of ordinary skill in the art to recognize that [the
inventor] invented what is claimed.’ ” Ariad Pharms., Inc.
v. Eli Lilly & Co., 598 F.3d 1336, 1351 (Fed.Cir.2010) (en
banc). “In other words, the test for sufficiency is whether
the disclosure of the application relied upon reasonably
conveys to those skilled in the art that the inventor had
possession of the claimed subject matter as of the filing
date.” Id.

“To overcome the presumption of validity of patents,
the accused [infringer] must show that the claims lack
a written description by clear and convincing evidence.”
Hynix Semiconductor, Inc. v. Rambus, Inc., 645 F.3d
1336, 1351 (Fed.Cir.2011) “Compliance with the written
description requirement is a question of fact, but is
amenable to summary judgment in cases where no
reasonable fact finder could return a verdict for the
non-moving party.” PowerOasis, Inc. v. T Mobile USA,
Inc., 522 F.3d 1299, 1307 (Fed.Cir.2008); see also Ariad
Pharms., 598 F.3d at 1351 (“[The written description
requirement, “as we have long held, is a question of fact.”).

In the Court's claim construction order, the Court
construed the claim term “fields” to include both
interlaced and non-interlaced fields. (Doc. No. 258 at 4
5.) Apple and LG argue that under this construction,
claims 13 15 and 31 of the ′878 Patent are invalid
for failure to meet the written description requirement
as a matter of law because the preferred embodiment
disclosed in the ′878 Patent only discusses the coding
of interlaced fields. (Doc. No. 425 at 10 15; Doc. No.
503 at 7 (arguing that “the ′878 Patent must disclose at
least one embodiment illustrating non-interlaced fields or
non-interlaced field coding”).) However, “[a] claim will
not be invalidated on section 112 grounds simply because
the embodiments of the specification do not contain
examples explicitly covering the full scope of the claim
language.” LizardTech, Inc. v. Earth Res. Mapping, Inc.,
424 F.3d 1336, 1345 (Fed.Cir.2004); see also In re Hayes
Microcomputer Products, Inc. Patent Lit., 982 F.2d 1527,
1535 (Fed.Cir.1992) (“While [the inventor] was required to
disclose some structure in the specification for all ‘means'
recitations in the claims, he was not required to disclose
every means for implementing the stated function.”).
“That is because the patent specification is written for
a person of skill in the art, and such a person comes
to the patent with the knowledge of what has come
before.” LizardTech, 424 F.3d at 1345. Therefore, “it is
unnecessary to spell out every detail of the invention
in the specification; only enough must be included to
convince a person of skill in the art that the inventor
possessed the invention....” Id. The relevant inquiry in
determining whether the written description requirement
is satisfied is not whether interlaced fields are the only
type of “fields” disclosed in the preferred embodiment; the
relevant inquiry is whether the disclosures in the ′ 878
Patent are sufficient to convey to a person of ordinary
skill in the art that the inventors possessed an invention
claiming both interlaced fields and non-interlaced fields as
of the filing date. See id.; Ariad Pharms., 598 F.3d at 1351.

*7  MPT has presented evidence in the form of an
expert report from its validity expert, Dr. Horne, stating
a person of ordinary skill in the art would understand
that the ′878 Patent discloses non-interlaced fields, for
example a submacroblock. (Doc. No. 447 2, Declaration
of Christopher Mathews Ex. 2 ¶¶ 710, 712.) Apple and
LG have presented evidence in the form of an expert
report from their invalidity expert, Dr. Bovik, stating that
a person of ordinary skill in the art would not take the
position that a “field” is a submacroblock and that the
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person would understand that the only “fields” disclosed
in the ′ 878 Patent are interlaced fields. (Doc. No. 451
2, Declaration of Justin Barnes Ex. B at 52.) As a result,
there is a genuine dispute of material fact as to whether
claims 13 15 and 31 of the ′878 Patent satisfy the written
description requirement. Accordingly, the Court denies
Apple and LG's motion for summary judgment of their
affirmative defense of invalidity based on failure to meet
the written description requirement.

B. Enablement Requirement for the Asserted Claims of
the ′878 Patent

MPT moves for summary judgment of Apple and LG'
affirmative defense that the asserted claims of the ′878
Patent are invalid for failure to meet the enablement
requirement. (Doc. No. 426 at 6 9.) In response, Apple
and LG argue that MPT's motion should be denied
because they have provided sufficient evidence showing
that the ′878 Patent is not enabled. (Doc. No. 478 at 4 5.)

The first paragraph of 35 U.S.C. § 112 provides that
“[t]he specification shall contain a written description of
the invention, and the manner and process of making
and using it, in such full, clear, concise, and exact terms
as to enable any person skilled in the art to which it
pertains, or with which it is most nearly connected, to
make and use the same.” To satisfy the enablement
requirement, “the specification of a patent must teach
those skilled in the art how to make and use the full scope
of the claimed invention without undue experimentation.”
MagSil Corp. v. Hitachi Global Storage Techs., 687 F.3d
1377, 1380 (Fed.Cir.2012). In determining whether a
disclosure requires undue experimentation, a court may
consider the following factors:

(1) the quantity of experimentation
necessary, (2) the amount of
direction or guidance presented, (3)
the presence or absence of working
examples, 4 the nature of the
invention, (5) the state of the prior
art, (6) the relative skill o tose in
the art, (7) the predictability or
unpredictability of the art, and (8)
the breadth of the claims.

In re Wands, 858 F.2d 731, 737 (Fed.Cir.1988).

Enablement is a question of law based on underlying
factual findings, and is determined as of the patent's
effective filing date. MagSil, 687 F.3d at 1380. Lack
of enablement must be proven by clear and convincing
evidence. Id.

Apple and LG argue that the ′878 Patent is not enabled
because a person of ordinary skill in the art would not
be able to practice the invention using non-interlaced
field coding and decoding based on the disclosures in
the patent. (Doc. No. 478 at 4 5.) See MagSil, 687
F.3d at 1381. (“The specification must contain sufficient
disclosure to enable an ordinarily skilled artisan to make
and use the entire scope of the claimed invention at the
time of filing.”). Apple and LG have presented evidence
in the form of an expert report from their invalidity
expert, Dr. Bovik, stating that the disclosures in the ′878
Patent are insufficient to meet the enablement requirement
because the disclosures do not teach a person of ordinary
skill in the art how to decode a non-interlaced field.
(Doc. No. 451 2, Declaration of Justin Barnes Ex. B
at 52.) MPT has presented evidence in the form of an
expert report from its validity expert, Dr. Horne, stating
that the disclosures are sufficient to teach a person of
ordinary skill in the art how to decode a non-interlaced
field because a person of ordinary skill would recognize
that a “submacroblock” is a non-interlaced field. (Doc.
No. 447 2, Declaration of Christopher Mathews Ex. 2 ¶¶
711 13.) Summary judgment on the issue of enablement is
inappropriate because there remains a genuine dispute of
material fact for the jury as to whether the disclosures of
the ′878 Patent teach a person of ordinary skill in the art
how to decode a non-interlaced field. See Johns Hopkins
Univ. v. Cellpro, Inc., 152 F.3d 1342, 1359 (Fed.Cir.1998)
(explaining that summary judgment on the issue of
enablement is inappropriate when there is “a dispute upon
which a reasonable jury could have resolved enablement in
[the defendant]'s favor after a review of the entire record”);
Mformation Techs., Inc. v. Research in Motion Ltd., 830
F.Supp.2d 815, 833 (N.D.Cal.2011) (denying plaintiff's
motion for summary judgment on enablement where there
was competing expert testimony about whether one of
ordinary skill in the art would understand the phrase
“enabling/disabling” and understand how to practice the
claimed phrase).
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order, the Court held that one of the corresponding
structures for encoder claim 2 of the ′226 Patent contains
a “quantizer 40.” (Doc. No. 258 at 62.) Therefore, Apple
and LG's best mode argument falls within the scope of that
asserted claim. However, “quantizer 40” is part of not a
corresponding structure for decoder claim 12. (See id. at
67 70.) Therefore, Apple and LG's best mode argument
is outside the scope of claim 12 of the ′226 Patent, and
Apple and LG's best mode defense against claim 12 fails
as a matter of law. See AllVoice Computing, 504 F.3d at
1246. Accordingly, Apple and LG have only shown that
there is a genuine dispute of fact as to whether claim 2 of
the ′226 Patent fails to satisfy the best mode requirement.

MPT also argues that Apple and LG have failed to
present any evidence showing that either of the inventors
of the ′226 Patent intentionally concealed the alleged
better mode of their invention, citing Wellman, Inc. v.
Eastman Chem. Co., 642 F.3d 1355 (Fed.Cir.2011). (Doc.
No. 426 at 5 6.) In Wellman, the Federal Circuit stated
that “ ‘[i]nvalidation based on a best mode violation
requires that the inventor knew of and intentionally
concealed a better mode than was disclosed.’ ” 642 F.3d
at 1365. However, in a more recent case, the Federal
Circuit stated that there is no requirement of intent to
conceal in determining whether the best mode requirement
has been met, and “the proper inquiry focuses on the
adequacy of the disclosure rather than motivation for
any nondisclosure.” In re Cyclobenzaprine Hydrochloride
Extended Release Capsule Patent Lit., 676 F.3d 1063,
1086 (Fed.Cir.2012). In Cyclobenzaprine Hydrochloride,
the Federal Circuit explained that an intent requirement
would be inconsistent with the Federal Circuit's prior
instruction that the second prong of the best mode test is
an objective inquiry. Id. at 1085. The court also explained
that the term “concealment” when used to describe the
best mode inquiry is merely “a shorthand way of inquiring
about the adequacy of the disclosure.” Id. The Court
agrees with the Cyclobenzaprine Hydrochloride opinion.
Therefore, Apple and LG do not need to present evidence
showing that the inventors intentionally concealed the
better mode. See id. at 1085 86.

*10  Accordingly, the Court grants in part and denies in
part MPT's motion. The Court grants MPT's motion for
summary judgment of Apple and LG's affirmative defense
of invalidity for failure to meet the best mode requirement
with respect to claim 12 of the ′226 Patent. The Court
denies MPT's motion for summary judgment of Apple and

LG's affirmative defense of invalidity for failure to meet
the best mode requirement with respect to claim 2 of the
′ 226 Patent.

D. Definiteness of the Asserted Claims of the ′878
Patent

MPT moves for summary judgment of Apple and LG's
affirmative defense that the asserted claims of the ′878
Patent are invalid for indefiniteness. (Doc. No. 426 at
6 9.) Apple and LG state that they do not oppose
MPT's motion for summary judgment, conceding that
the Court has already ruled on this issue in construing
the asserted claims of the ′878 Patent. (Doc. No. 478 at
3 4.) Accordingly, the Court grants MPT's motion for
summary judgment of Apple and LG's affirmative defense
of indefiniteness with respect to the asserted claims of the
′878 Patent.

III. Defendants' Motions for Summary Judgment of Non–
Infringement
Apple and LG move for summary judgment of non-
infringement on several issues. (Doc. No. 425 at 6 7, 23
24.) Under 35 U.S.C. § 271(a), “whoever without authority
makes, uses, offers to sell, or sells any patented invention,
within the United States ... infringes the patent.”

A patent infringement analysis proceeds in two steps.
Markman v. Westview Instruments, Inc., 52 F.3d 967, 976
(Fed.Cir.1995), aff ‘d 517 U.S. 370, 116 S.Ct. 1384, 134
L.Ed.2d 577. In the first step, the court construes the
asserted claims as a matter of law. See id. In the second
step, the factfinder compares the claimed invention to the
accused device. Id.; see also Verizon Servs. Corp. v. Cox
Fibernet Va., Inc., 602 F.3d 1325, 1340 (Fed.Cir.2010) (“A
determination of infringement is a question of fact....”).”
‘Summary judgment on the issue of infringement is proper
when no reasonable jury could find that every limitation
in a properly construed claim either is or is not found in
the accused device either literally or under the doctrine
of equivalents.’ ” U.S. Philips Corp. v. Iwasaki Elec. Co.
Ltd., 505 F.3d 1371, 1374 75 (Fed.Cir.2007) (quoting PC
Connector Solutions LLC v. SmartDisk Corp., 406 F.3d
1359, 1364 (Fed.Cir.2005)).

“To prove literal infringement, the patentee must show
that the accused device contains every limitation in the
asserted claims. If even one limitation is missing or not
met as claimed, there is no literal infringement.” Riles
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accused products contain this particular claim limitation.
Accordingly, the Court denies LG's motion for summary
judgment of non-infringement of claim 13 of the ′878
Patent.

9 In Canon's motion for summary judgment of non
infringement, which Apple and LG join, Canon
argues that the conclusions in Dr. Richardson's expert
report are insufficient to create a genuine dispute
of fact, relying on Intellectual Sci. & Tech., Inc.
v. Sony Elecs., Inc., 589 F.3d 1179 (Fed.Cir.2009).
(Doc. No. 424 1 at 15.) However, the present case
is distinguishable from Intellectual Sci. & Tech. In
Intellectual Sci. & Tech., the Federal Circuit rejected
the expert's unsupported infringement conclusion
where the expert had failed to pinpoint where the
claimed elements could be found in the accused
devices. See 589 F.3d at 1184. In contrast, here, Dr.
Richardson has identified the relevant structures in
the accused products he contends perform the claimed
functions with citations to the relevant source code.
(See, e.g., Doc. No. 477 15, Declaration of Iain
Richardson Ex. B at 414 18.)

B. The ′377 Patent
*12  Apple and LG join part of Canon's motion for

summary judgment of non-infringement of the ′377
Patent. (Doc. No. 425 at 23 24.) Specifically, Apple and
LG argue that MPT has failed to raise a triable issue
of fact as to whether their accused products meet the
“prediction means” limitation found in claims 1 and 26,
the “controllable quantizer means” limitation found in
claim 1, or the “coder means” limitation found in claim
26. (Id.)

Claims 1 and 26 of the ′377 Patent contain the means-
plus-function limitation of a “prediction means.” ′377
Patent at 25:36 37, 27:12. For claim 1, the Court
construed the claimed function as “predicting a next
frame's signals” and the corresponding structure as
“adders 41 and 54, subtractor 44, multiplier 45, motion
compensator 43, inverse quantizer 39 and inverse DCT
40.” (Doc. No. 258 at 43 44.) For claim 26, the Court
construed the claimed function as “developing frame
prediction signals in response to output signals of the
encoder” and identified the same corresponding structure
as for claim 1. (Id. at 56.)

Claim 1 of the ′377 Patent contains the means-
plus-function limitation of a “controllable quantizer

means.” ′377 Patent at 25:43. For this limitation, the
Court construed the claimed function as “quantizing
the difference signals mentioned earlier in the claim in
accordance with a quantization schema that varies with
the dictates of a control signal” and the corresponding
structure as “[q]uantizer vector selector 38[QVS], as
shown in Figure 2 and its internal circuitry shown in
Figures 9 and 10.” (Doc. No. 258 at 46 47.)

Claim 26 of the ′377 Patent contains the means-plus-
function limitation of a “coder means.” ′377 Patent at
27:17. For this limitation, the Court construed the claimed
function as “encoding the frame difference signals under
direction of the control signal mentioned earlier in the
claim” and the corresponding structure as “[q]uantizer
vector selector 38” (QVS), which includes the internal
circuitry shown in Figures 9 and 10, and “variable length
encoders 46 and 47.” (Doc. No. 258 at 57 58.)

Apple and LG argue that MPT has failed to raise a
triable issue of fact with respect to the “prediction means”
limitations because MPT's expert has failed to identify
where adder 54, subtractor 44, and mutiplier 45 are
found in the accused products. (Doc. No. 425 at 23;
Doc. No. 424 1 at 17 18.) Similarly, Apple and LG
argue that MPT has failed to raise a triable issue of
fact with respect to the “controllable quantizer means”
and “coder means” limitations because MPT's expert
has failed to identify where the internal QVS circuitry
can be found in the accused products. (Doc. No. 425
at 24; Doc. No. 424 1 at 14 16.) However, by making
these arguments, Apple and LG are again asking this
Court to engage in an impermissible component-by-
component infringement analysis. Apple and LG are
not entitled to summary judgment of non-infringement
simply because MPT's expert has not shown that their
products contain all of the identified components of the
corresponding structures. See Caterpillar, 224 F.3d at
1380 (explaining that it is impermissible for a district
court to engage in a “component-by-component analysis
to determine [whether a] reasonable jury could find
structural equivalence”).

*13  To be entitled to summary judgment of non-
infringement based on these claim limitations, Apple
and LG must show that there is no dispute of fact
that the relevant structures in their accused devices do
not perform the identified functions in substantially the
same way to achieve substantially the same result as the
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that the infringer acted despite
an objectively high likelihood that
its actions constituted infringement
of a valid patent. The state of
mind of the accused infringer
is not relevant to this objective
inquiry. If this threshold objective
standard is satisfied, the patentee
must also demonstrate that this
objectively-defined risk (determined
by the record developed in the
infringement proceeding) was either
known or so obvious that it should
have been known to the accused
infringer. Id. (citations omitted).
The two-prong objective/subjective
test must be determined on a claim

by claim basis. 4  Highmark, Inc. v.
Allcare Health Mgmt. Sys., 687 F.3d
1300, 1311 (Fed.Cir.2012).

14 Highmark is a case inte reting the standard for
determining whether a claim is objective baseless
under 35 U.S.C. § 285. See 687 F.3d at 1308. In iLor,
LLC v. Google, Inc., the Federal Circuit explained
that this standard is identical to the standard for
determining willful infringement under Seagate. See
631 F.3d 1372, 1377 (Fed.Cir.2011).

An accused infringer is generally not objectively reckless
where it “relies on a reasonable defense to a charge of
infringement.” Spine Solutions, Inc. v. Medtronic Sofamor
Danek USA, Inc., 620 F.3d 1305, 1319 (Fed.Cir.2010);
accord. Bard Peripheral Vascular, Inc. v. W.L. Gore
& Assocs., 682 F.3d 1003, 1005 06 (Fed.Cir.2012)
(“[T]he question ... often posed is whether a defense or
noninfringement theory was ‘reasonable.’ ”). Therefore,
legitimate defenses to infringement and credible invalidity
arguments can demonstrate that the accused infringer was
not objectively reckless. See Black & Decker, Inc. v. Robert
Bosch Tool Corp., 260 Fed. App'x 284, 291 (Fed.Cir.2008)
(“[B]oth legitimate defenses to infringement claims and
credible invalidity arguments demonstrate the lack of
an objectively high likelihood that a party took actions
constituting infringement of a valid patent.”); see, e.g.,
Advanced Fiber Techs. Trust v. J & L Fiber Servs., 674
F.3d 1365, 1377 78 (Fed.Cir.2012) (affirming district
court's summary judgment of no willfulness where

the “facts show[ed] that [the defendant's] assertions
of invalidity and noninfringement were, at minimum,
objectively reasonable defenses to [the plaintiff's] charge
of infringement”).

The Federal Circuit has recently held that “the objective
determination of recklessness, even though predicated
on underlying mixed questions of law and fact, is best
decided by the judge as a question of law.” Bard, 682
F.3d 1007. However, in considering the objective prong
of the Seagate test, when the defendant relies on the
reasonableness of his defenses to infringement, the judge
may “allow the jury to determine the underlying facts
relevant to the defense in the first instance, for example,
the questions of anticipation or obviousness.” Id. at 1008.

B. Analysis
*16  As an initial matter, MPT argues that under Bard,

whenever there are any disputed factual issues related
to the willfulness determination, the factual issues must
be decided first by the jury. (Doc. No. 477 4 at 19 20.)
MPT is incorrect. In Bard, the Federal Circuit stated
that in determining whether a defendant's defense to
infringement is objectively reasonable, a judge “may”
allow the jury to decide the underlying factual issues. See
682 F.3d 1007. The Federal Circuit did not hold that a
judge was required to do so. See id. Indeed, the Federal
Circuit has affirmed the granting of summary judgment of
no willfulness upon a finding that the defendant's defenses
to infringement were objectively reasonable. See Advanced
Fiber Techs., 674 F.3d at 1377 78.

MPT accuses Apple of infringing claims 2, 4, and 12 of
the ′226 Patent, claims 13, 14, 15, 31 and 32 of the ′878
Patent, and claims 1, 2, 4, 8, 26, and 27 of the ′377 Patent,
and MPT accuses LG of infringing claims 13, 31, and 32
of the ′878 Patent and claims 1, 2, 8, 26 and 27 of the ′377
Patent. (Doc. No. 328 1, Declaration of Chris Mathews
Exs. 1 2.) To support its claim of willfulness, MPT relies

on the following pre-litigation evidence. 5  On March 15,
2007, MPT sent Apple a demand letter, accusing Apple of
infringing the ′226 Patent, the ′878 Patent, and the ′377
Patent. (Doc. No. 477 6, Declaration of Chris Mathews
Ex. 7.) On August 13, 2008, MPT sent LG a similar
demand letter. (Id. Ex. 8.) In May 2009, MPT provided
Apple with detailed claim charts of its infringement
contentions, including claim charts for claims 1 and 12
of the ′226 Patent, claims 13, 32, and 33 of the ′878
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*17  Apple and LG have presented evidence stating
that each of their accused products includes an integer
transform and not a DCT. (Doc. No. 520, Declaration of
Justin Barnes Ex. 3; see also Doc. No. 384 13, Declaration
of Justin Barnes Ex. 24.) In its opposition, MPT does not
dispute that the Apple and LG products include an integer
transform rather than a DCT. MPT merely argues that the
prior verdicts involved a different defendant with different
products. (Doc. No. 477 4 at 23.) Although the Microsoft
cases involved different products, Apple and LG have
provided a factual link showing why it is reasonable for
them to rely on the Microsoft verdicts-that their products
also use an integer transform rather than a DCT. MPT
has failed to present any evidence rebutting that factual
assertion. Accordingly, even looking at the above evidence
in the light most favorable to MPT, the two jury verdicts in
the Microsoft cases alone are sufficient to show that Apple
and LG have an objectively reasonable non-infringement
defense to claim 12 of the ′226 Patent and claim 15 of the
′878 Patent.

In addition, the Court concludes that Apple and LG
have presented objectively reasonable non-infringement
arguments in their expert report from Dr. Bovik. (See
Doc. No. 520, Declaration of Justin Barnes Ex. 3.) This
case involves complex technology with highly disputed
issues of infringement. Much of the infringement analysis
deals with means-plusfunction claim terms, and Apple
and LG's expert has detailed many ways in which their
accused products allegedly contain structures that are
substantially different from the structures disclosed in the
Patents in Suit. (Id.) In particular, the Court notes the
reasonableness of those opinions as they relate to claims
2 and 4 of the ′ 226 Patent, claim 31 of the ′878 Patent,
and claims 1, 2, 4, 8, 26, and 27 of the ′377 Patent, which
the Court has also interpreted to include a DCT as part
of their corresponding structures. (Doc. No. 258 at 21, 39,
44, 46, 56, 62, 65, 68 69.) Moreover, although the Court
has denied Apple and LG's motion for summary judgment
on invalidity, their invalidity argument based on written
description and enablement with respect to claims 13 and
31 of the ′878 Patent were objectively reasonable. While
it is true that many genuine issues of fact remain, and it
is possible that the jury may reject Apple and LG's non-
infringement and invalidity arguments, the Court cannot
conclude that Apple and LG arguments were objectively
unreasonable by clear and convincing evidence.

In light of the above, even viewing the evidence in the light
most favorable to MPT, the Court concludes as matter
of law that MPT cannot show by clear and convincing
evidence that Apple and LG acted despite an objectively
high likelihood that its actions constituted infringement
of a valid patent. See Advanced Fiber Techs., 674 F.3d at
1377 78. Accordingly, the Court grants Apple and LG's
motion for summary judgment of no willful infringement.

V. MPT's Motions for Summary Judgment of Apple and
LG's Other Affirmative Defenses

A. Licensing and Exhaustion
*18  MPT moves for summary judgment of Apple

and LG's affirmative defenses of licensing and patent
exhaustion. (Doc. No. 426 at 10 12.) The Court has
already issued an order ruling on MPT and Apple's cross
motions for summary judgment of Apple's affirmative
defense of licensing through MPEG LA. (Doc. No.
479.) The Court granted Apple's motion for summary
judgment and denied MPT's motion for summary
judgment. (Id.) Apple does not oppose MPT's motion
for summary judgment of Apple's affirmative defense of
patent exhaustion. (Doc. No. 478 at 8.) Accordingly, the
Court grants MPT's motion for summary judgment of
Apple's affirmative defense of patent exhaustion.

LG does not oppose MPT's motion for summary
judgment on LG's affirmative defenses of licensing and
patent exhaustion. (Doc. No. 478 at 16.) Accordingly,
the Court grants MPT's motion for summary judgment
on LG's affirmative defenses of licensing and patent
exhaustion.

B. Laches
MPT moves for summary judgment of Apple and LG's
affirmative defense of laches. (Doc. No. 426 at 9 10.)
In response, Apple argues that MPT's motion should be
denied because MPT has unreasonably delayed filing this
suit against Apple for over 10 years. (Doc. No. 478 at 5 7.)

To prevail on a defense of laches in a patent case, a
defendant must prove: (1) that the patentee delayed filing
suit for an unreasonable and inexcusable length of time
from the time it knew or reasonably should have known of
its claim against the defendant, and (2) the delay operated
to the prejudice or injury of the defendant. A.C. Aukerman
Co. v. R.L. Chaides Constr. Co., 960 F.2d 1020, 1032
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*20  To prove the affirmative defense of equitable
estoppel, a defendant must show: “(1) the patentee,
through misleading conduct, led the alleged infringer to
reasonably believe that the patentee did not intend to
enforce its patent against the infringer; (2) the alleged
infringer relied on that conduct; and (3) due to its reliance,
the alleged infringer would be materially prejudiced if
the patentee were permitted to proceed with its charge
of infringement.” Aspex Eyewear, Inc. v. Clariti Eyewear,
Inc., 605 F.3d 1305, 1310 (Fed.Cir.2010); accord. A.C.
Aukerman Co. v. R.L. Chaides Constr. Co., 960 F.2d 1020,
1028 (Fed.Cir.1992) (en banc). “Misleading ‘conduct’ may
include specific statements, action, inaction, or silence
when there was an obligation to speak.” Aspex Eyewear,
605 F.3d at 1310.

The decision of whether to bar a claim of patent
infringement under equitable estoppel is committed to the
sound discretion of the trial court. A.C. Aukerman, 960
F.2d at 1041. “In deciding whether to bar the suit on
estoppel grounds, the court must consider all evidence
relevant to the equities.” Aspex Eyewear, 605 F.3d at 1310.
Equitable estoppel must be proven by a preponderance of
the evidence. A.C. Aukerman, 960 F.2d at 1046.

The only evidence Apple presents of allegedly misleading
conduct in support of its equitable estoppel defense is
the same April 14, 2000 letter from Lucent to Apple that
Apple also relies on to support its laches defense. (Doc.
No. 478, Declaration of Justin Barnes Ex. C.) In this case,
MPT accuses Apple of infringing the ′226 Patent and the
′878 Patent based on its products' alleged use of H.264
technology. (See Doc. No. 328 1, Declaration of Chris
Mathews Ex. 1 (MPT's final infringement contentions
against Apple).) However, the H.264 standard did not
even exist at the time of the letter. Therefore, even looking
at the April 14, 2000 letter in the light most favorable to
Apple, no reasonable inference could be drawn that Apple
reasonably believed that MPT/Lucent did not intend to
enforce its patent rights against Apple for its alleged use of
H.264 technology. Accordingly, the Court grants MPT's
motion for summary judgment of Apple's affirmative
defense of equitable estoppel.

LG does not oppose MPT's motion for summary
judgment on this issue. (Doc. No. 478 at 9.) Accordingly,
the Court grants MPT's motion for summary judgment of
LG's affirmative defenses of equitable estoppel.

D. Waiver
MPT moves for summary judgment of Apple and LG'
affirmative defense of waiver. (Doc. No. 426 at 10
12.) Apple and LG do not oppose MPT's motion for
summary judgment. (Doc. No. 476 at 1; Doc. No. 478
at 9.) Accordingly, the Court grants MPT's motion
for summary judgment of Apple and LG's affirmative
defenses of waiver.

E. Violation of Reasonable and Non–Discriminatory
Licensing Agreement

MPT moves for summary judgment of Apple and
LG's affirmative defense of violation of a reasonable
and non-discriminatory licensing (“RAND”) agreement.
(Doc. No. 426 at 12.) MPT argues that an alleged
RAND agreement violation is not a defense to patent
infringement, and Apple and LG have failed to present
any evidence showing that the Patents in Suit were
subject to a RAND obligation. (Doc. Nos.426, 512.)
In response, Apple and LG argue that violation of a
RAND commitment is an affirmative defense to patent
infringement, and they have presented evidence showing
that MPT is subject to RAND obligations. (Doc. No. 478
at 9 12.)

*21  Apple and LG have failed to cite to any
authority holding that a patentee's violation of its RAND
obligations represents an independent affirmative defense
to claims of patent infringement. The only case that Apple
and LG cite to in support of their contention that it
is an affirmative defense is UTStarcom, Inc. v. Starent
Networks, Corp., 2008 WL 5142194, 2008 U.S. Dist.
LEXIS 98498 (N.D.Ill. Dec. 5, 2008). In UTStarcom, the
Court found that the defendant had properly pleaded a
counterclaim for patent misuse based on allegations that
the patentee had failed to offer the defendant a license
to the patents on reasonable, nondiscriminatory terms
before filing the action. See id. at *6. This case, at most,
stands for the proposition that evidence that the patentee
violated its RAND obligations can be used to support
a counterclaim or affirmative defense of patent misuse.
It does not stand for the proposition that a patentee's
violation of its RAND obligations is an independent
affirmative defense to patent infringement. See also
Barnes & Noble, Inc. v. LSI Corp., 849 F.Supp.2d 925,
933 40 (N.D.Cal.2012) (finding defendant had properly
pleaded an affirmative defense of unenforceability due
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can be shown where (1) the patentee had
a duty of disclosure to the standard setting
organization, and (2) the patentee breached
that duty.

16 Cases that cite this headnote

[10] Patents
Estoppel

To support a finding of equitable estoppel, the
accused must show that the patentee, through
misleading conduct, led the alleged infringer
to reasonably infer that the patentee does
not intend to enforce its patent against the
alleged infringer; conduct may include specific
statements, action, inaction, or silence where
there was an obligation to speak.

7 Cases that cite this headnote

[11] Patents
Harmless and reversible error

Submission of issues to jury, of whether
members of standard setting organization
(SSO) shared clearly defined expectation that
members would disclose relevant knowledge
that they had about patent applications
or intent to file patent applications on
technology being considered for adoption
as standard, and whether pending patent
applications covered standard prior to
patentee's withdrawal from SSO, after
determination that there was duty and
categorization of scope as extending to all
pending or issued claims that were reasonably
necessary to practice the standard, was
harmless error, where patentee did not breach
duty of disclosure.

3 Cases that cite this headnote

[12] Patents
Waiver

Patents
Computers and Software

Patentee did not waive its right to
litigate, and was not equitably estopped
from litigating, infringement by standard-

compliant computer dynamic random access
memory (DRAM), by delaying in amending
its claims until after its exit from standard
setting organization (SSO), where claims
pending during patentee's participation in
SSO were not reasonably necessary to practice
standards, but claims prosecuted after its exit
from SSO were.

Cases that cite this headnote

[13] Patents
Computers and Software

“Bus,” called for in patent for random access
memory device, meant set of signal lines to
which number of devices were connected,
and over which information was transferred
between devices; such set did not have to be
multiplexed.

Cases that cite this headnote

[14] Patents
Rejection and Amendment of Claims; 

 Prosecution History

When conducting patent claim construction,
a court may look to the prosecution history
to determine what a person of skill in the
art would have understood disputed claim
language to mean.

2 Cases that cite this headnote

[15] Patents
Particular products or processes

Patents for random access memory device
were not invalid for lack of written
description, after amendments deleted
“narrow multiplexed bus” limitation in
continuation applications, since supposed
genus consisted of only multiplexed and a
non-multiplexed bus and invention would
not have been undermined by use of non-
multiplexed bus. 35 U.S.C.A. § 112.

1 Cases that cite this headnote

[16] Patents
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controlled the timing of both events.” Micron II, 645 F.3d
at 1330. Under a reasonable reading of § 135, Rambus's
destruction of documents in preparation of its suit against
the DRAM manufacturers could reasonably constitute
a crime, and this court finds no error in the district
court's determination that the crime-fraud exception to
the attorney-client privilege applies. See id. at 1330 31.

C. Other Defenses

Although this court remands to the district court to
address the spoliation issue, in the event the district court
determines that Rambus did not spoliate documents, and/
or that Rambus's patents are not unenforceable, this court
considers the waiver and estoppel, claim construction,
written description, and obviousness issues raised by
Hynix.

i. Waiver and Estoppel

[8]  A member of an open standard setting organization
may be equitably estopped *1348  or may have impliedly
waived its right to assert infringement claims against
standard-compliant products. Qualcomm, 548 F.3d at
1022 24 (noting that either waiver or equitable estoppel
may properly be asserted in this context). See also A.C.
Aukerman Co. v. R.L. Chaides Constr. Co., 960 F.2d 1020,
1028 (Fed.Cir.1992) (en banc) (“Aukerman ”) (holding
that equitable estoppel is a cognizable defense against
patent infringement).

[9]  To support a finding of implied waiver in the standard
setting organization context, the accused must show
by clear and convincing evidence that “[the patentee's]
conduct was so inconsistent with an intent to enforce
its rights as to induce a reasonable belief that such
right has been relinquished.” See Qualcomm, 548 F.3d at
1020 (citing with approval district court's advisory jury
instruction). Such conduct can be shown where (1) the
patentee had a duty of disclosure to the standard setting
organization, and (2) the patentee breached that duty. See
id. at 1011 12.

[10]  To support a finding of equitable estoppel,
the accused must show that “[t]he patentee, through
misleading conduct, led the alleged infringer to reasonably
infer that the patentee does not intend to enforce its

patent against the alleged infringer.” Aukerman, 960 F.2d
at 1028. “ ‘Conduct’ may include specific statements,
action, inaction, or silence where there was an obligation
to speak.” Id.

[11]  The two elements of implied waiver must also
be shown to prove equitable estoppel, because without
a disclosure duty, Hynix could not “reasonably infer”
that Rambus did not intend to enforce its patents
against it, and without a breach of that duty, Rambus's
nondisclosure could not be “misleading conduct.” This
opinion thus discusses the applicability of both doctrines
together.

The district court relied on a jury determination that
“JEDEC members did not share a clearly defined
expectation that members would disclose relevant
knowledge they had about patent applications or the
intent to file patent applications on technology being
considered for adoption as a JEDEC standard,” Estoppel,
609 F.Supp.2d at 1026, and that prior to Rambus's
withdrawal from JEDEC, none of its pending patent
applications covered a JEDEC standard, id. at 1027 (“The
patent[s]-at-issue in this case had not even been applied for
during Rambus's membership in JEDEC.”).

In Infineon, this court held that participation in JEDEC
imposed a duty to disclose pending applications and
issued patents “with claims that a competitor or other
JEDEC member reasonably would construe to cover the
standardized technology.” 318 F.3d at 1100. This court
noted that “this does not require a formal infringement
analysis,” id., but applies “when a reasonable competitor
would not expect to practice the standard without
a license under the undisclosed claims,” id. at 1101.
The determination that there was a duty and the
categorization of its scope as extending to all pending or
issued claims that were reasonably necessary to practice
the standard is dispositive in this case and should never
have been submitted to the jury. However, because this
court determines that Infineon's holding that Rambus did
not breach the duty of disclosure applies here as well, see
infra, submitting the issue to the jury was harmless error.

While Rambus was still a member of JEDEC, it
disclosed to JEDEC its ′ 703 patent, a member of the
′898 patent family with the same written description
as the patents in suit. In Infineon, this court *1349
determined that the result of this disclosure was that
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which information is transferred between devices.”) (citing
The New IEEE Standard Dictionary of Electrical and
Electronic Terms 141 (5th ed.1993)). This court in Infineon
determined that the specification could questionably be
read to “limit the meaning of ‘bus' ” in two places,
but that the phrase should not be so limited because
the prosecution history revealed that multiplexing was
“only one of many inventions disclosed in the ′898
application.” 318 F.3d at 1094 95. Additionally, this
court looked to the U.S. Patent and Trademark Office's
(“PTO”) restriction requirements, which showed “that
some of the inventions described in the ′898 application
did not require the multiplexing bus.” Id. at 1095. Finally,
this court specifically recognized that inventors may
define terms in the specification “implicitly,” and, like
in Phillips, cited Bell Atlantic Network Services Inc. v.
Covad Communications Group, Inc., 262 F.3d 1258, 1268
(Fed.Cir.2001) for the proposition that “[a] claim term
may be clearly redefined without an explicit statement of
redefinition.” Infineon, 318 F.3d at 1088.

[14]  Phillips counsels looking to the prosecution history
to “show what a person of skill in the art would have
understood disputed claim language to mean.” 415 F.3d
at 1314. In Infineon, this court looked to the claim
limitations of the ancestor patents, which included a claim
limitation for “a bus wherein said bus includes a plurality
of bus lines for carrying substantially all address, data
and control information needed by said semiconductor
device for communication with substantially every other
semiconductor device connected to said bus [i.e., a
multiplexed bus]”, a limitation that would be redundant
if “bus” already meant “multiplexed bus.” 318 F.3d at
1096. See also Phillips, 415 F.3d at 1314 (“To take a simple
example, the claim in this case refers to ‘steel baffles,’
which strongly implies that the term ‘baffles' does not
inherently mean objects made of steel.”).

Finally, as Rambus points out, this court has favorably
cited the claim construction analysis in Infineon since
Phillips. Br. of Rambus at 31 (citing Netcraft Corp. v.
eBay, Inc., 549 F.3d 1394, 1398 (Fed.Cir.2008); Ortho
McNeil Pharm., Inc. v. Mylan Labs., Inc., 520 F.3d 1358,
1362 (Fed.Cir.2008); MBO Labs., Inc. v. Becton, *1351
Dickinson & Co., 474 F.3d 1323, 1330 (Fed.Cir.2007)).

This court is thus bound by the claim construction of this
court in Infineon for the term “bus.” Hynix's arguments on
the merits that this court should construe the term “bus”

as limited to a narrow multiplexed bus are inapposite; this
court is not writing on a clean slate. This court thus affirms
the district court's claim construction of “bus.”

iii. Written Description

[15]  At the district court, a jury determined that
Rambus's patents were not invalid for lack of written
description under 35 U.S.C. § 112, paragraph 1. See Ariad
Pharms., Inc. v. Eli Lilly and Co., 598 F.3d 1336, 1351
(Fed.Cir.2010) (en banc). Hynix moved for Judgment as a
Matter of Law (“JMOL”) under Fed.R.Civ.P. 50(a) and
50(b), and moved in the alternative for a new trial. The
district court denied both motions.

[16]  [17]  The test under the written description
requirement is “whether the disclosure of the application
relied upon reasonably conveys to those skilled in the art
that the inventor had possession of the claimed subject
matter as of the filing date.” Ariad, 598 F.3d at 1351. “The
law must be applied to each invention at the time it enters
the patent process.” Id. To overcome the presumption
of validity of patents, the accused must show that the
claims lack a written description by clear and convincing
evidence. ICU Med., Inc. v. Alaris Med. Sys., Inc., 558
F.3d 1368, 1376 (Fed.Cir.2009).

[18]  [19]  [20]  [21]  [22]  The denial of JMOL is a
procedural issue, which this court reviews under regional
circuit law. Wechsler v. Macke Int'l Trade, Inc., 486 F.3d
1286, 1290 (Fed.Cir.2007). The Ninth Circuit reviews a
denial of JMOL de novo. White v. Ford Motor Co.,
312 F.3d 998, 1010 (9th Cir.2002). JMOL is appropriate
where “the evidence, construed in the light most favorable
to the nonmoving party, permits only one reasonable
conclusion,” id., or in other words, whether the jury's
determination of facts is supported by “substantial
evidence,” Ariad, 598 F.3d at 1355. A motion for a
new trial can only be granted if “the verdict is contrary
to the clear weight of the evidence.” United States v.
4.0 Acres of Land, 175 F.3d 1133, 1139 (9th Cir.1999).
The Ninth Circuit reviews the district court's denial of
a motion for a new trial on the basis that the verdict is
not against the weight of the evidence for a “clear abuse
of discretion,” a standard that is “virtually unassailable.”
Kode v. Carlson, 596 F.3d 608, 612 (9th Cir.2010) (internal
citations omitted).
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iv. Obviousness

The district court submitted the question of obviousness
of claims 24 and 33 of the ′918 patent; claim 33 of
the ′120 patent; claims 9, 28, and 40 of the ′916; and
claim 16 of the ′863 patent to the jury. After the jury
returned a verdict that the claims were nonobvious, Hynix
moved only for a new trial, which the district court denied.
Hynix appealed, not challenging the denial of a motion
for new trial, but rather the district court's “ultimate legal
judgment of nonobviousness as ‘an error of law.’ ” Br. of
Hynix at 68 n. 27.

[25]  Through the combination of its failure to move for
JMOL to overturn the jury's finding of non-obviousness
and its failure on appeal to contest the denial of a motion
for new trial, Hynix has waived the right to contest the
sufficiency of the evidence or the weight of the evidence,
and this court implies from the jury verdict all facts in
favor of Rambus. See Duro Last, Inc. v. Custom Seal,
Inc., 321 F.3d 1098, 1108 (Fed.Cir.2003) (noting that the
failure to file a post-verdict JMOL waives the right to
contest the jury findings for sufficiency of the evidence,
and presuming “that the jury resolved all underlying
factual disputes in [favor of the prevailing party]”). Hynix
“may [only] challenge the judgment on the ground that
the judge committed an error of law” in coming to his
legal conclusion of obviousness. Southwest Software, Inc.
v. Harlequin Inc., 226 F.3d 1280, 1297 (Fed.Cir.2000).

Hynix nevertheless mines the district court's
comprehensive and well-reasoned opinion denying
Hynix's motion for a new trial for supposed legal errors.
Hynix argues that the district court: (1) improperly
considered “economic disincentives”; (2) improperly
considered that “it is not easy to recognize when making
such combinations will yield benefits, as opposed to
messy, expensive complexity”; and (3) relied on the jury
verdict of a lack of a motivation to combine. None of these
arguments have merit.

[26]  [27]  [28]  First, in KSR, 550 U.S. at 419, 127 S.Ct.
1727, the Supreme Court noted that “market demand”
is a legitimate consideration in determining obviousness.
Lowering cost is a ubiquitous market demand, and the
fact that a combination is expected to increase cost has
some bearing on the obviousness of that combination.

Second, the district court's statement referring to the
ease of recognizing the benefits of a combination was
to explain why the “incentive to combine existing pieces
of circuitry” was not controlling, i.e., because it was
unclear whether the combination would be beneficial or
detrimental. How well a combination is expected to work
is certainly a legitimate consideration in an obviousness
inquiry. Finally, the rationale for combining references
is a question of fact, Duro Last, 321 F.3d at 1109,
and, as discussed above, Hynix has waived its right to
challenge the factual underpinnings of the obviousness
determination.

Because Hynix has failed to show any legal error in the
district court's conclusion of nonobviousness, this court
affirms the jury verdict of no obviousness.

D. Cross Appeal

[29]  The district court granted summary judgment of
noninfringement of *1354  claims 15, 18, 25, and 26 of
the ′214 patent; claims 36 and 40 of the ′105 patent;
claims 1 and 4 of the ′365 patent; and claim 14 of the ′152
patent. Cross-appeal at *5. The common link between
these claims was the presence of the “second external
clock signal” limitation, in addition to a “first external
clock signal” limitation. Rambus challenges both the
claim construction of the “second external clock signal”
limitation and the grant of summary judgment assuming
the district court claim construction was correct. This
court reviews the district court's claim construction de
novo. Hearing Components, Inc. v. Shure Inc., 600 F.3d
1357, 1370 (Fed.Cir.2010).

Both parties agree that “external clock” signal means
“a periodic signal from a source external to the device
to provide timing information.” Claim Construction at
*29 30. As the district court characterized it, the parties
“disagree over whether the terms ‘first’ and ‘second’ refer
to timing [as Hynix would have it], or whether they refer to
two separate signals without reference to time [as Rambus
prefers].” Id. at *30. The district court agreed with Hynix,
and construed the phrase “second external clock” as “a
periodic signal received by the memory device from an
external source to provide second timing information that
is different from the first timing information.” Id. at *31.
Rambus briefly argues that this improperly imports a
limitation from the specification into the claims. However,
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to be reverse engineered and claim
charts made showing coverage of the
actual products; (5) Rambus's board
had to approve commencement
of negotiations with a DRAM
manufacturer; and (6) the targeted
*1357  DRAM manufacturer had

to reject Rambus's licensing terms.

Id. at 1062.

With respect to these contingencies, the district court
determined that Rambus did not even “recommend[ ]
initiating licensing negotiations” in the October 1998
presentation or even contemplate such negotiations until
after early 1999, id. at 1062 63; that Rambus' board had
not even budgeted for litigation as of June 1999, id. at
1063; and that Rambus did not have an “expectation
of involvement in litigation” greater than one of its
competitor companies, id. These findings were not clearly
erroneous based on the record before the district court.

Indeed, the majority claims that the district court
“understood that these contingencies were reasonably
foreseeable [but] determined that the litigation was not,”
thus “reflect[ing] a mistaken view of the importance of
these contingencies in determining the foreseeability of
litigation.” Majority Op. at 1346. In other words, the
majority reweighs the facts and decides that the district
court's understanding of them was erroneous because it
would reach a different conclusion from the same facts.
The district court, as the fact finder, is the proper forum
for weighing and analyzing the facts. See Hensley v.
Eckerhart, 461 U.S. 424, 437, 103 S.Ct. 1933, 76 L.Ed.2d
40 (1983). Putting its thumb on the scales by reweighing
the evidence to reach a desired result is not the proper
function of an appellate court.

Moreover, in its well-drafted opinion, the district court
does not conclude at any time that the facts as determined
fail to meet a more stringent clear or imminent threat of
litigation standard. Instead, the majority seizes upon the
district court's single use of the phrase “neither clear nor
immediate” and concludes that the district court applied
this standard. Majority Op. at 1345 47. The use of that
phrase by the district court, however, is not to establish
a standard but to distinguish the present facts from those
in Silvestri, which the district court noted had “significant
factual distinctions.” District Court Op., 591 F.Supp.2d
at 1061 62. Namely, the plaintiff in Silvestri chose to
destroy the only relevant piece of evidence the car that
was supposedly defective after experts inspected the car
and advised him to preserve the car. 271 F.3d at 591
92. In explaining that the present facts did not establish a
clear or immediate path to litigation, the district court was
simply differentiating these facts from those in Silvestri
that it believed to be significantly more egregious. This
does not indicate, as the majority claims, that the district
court applied an admittedly heightened standard to the
facts before it.

Therefore, after a careful review of the record, the
majority's conclusion that the district court applied the
incorrect legal standard rings hollow. While pretending
to premise its conclusions on the improper application of
a legal standard, the majority improperly substitutes its
own fact findings for those of the district court. A court
of appeals cannot and should not make such a judgment.
Because the majority's actions go beyond the purview of
the duties of an appellate court, I respectfully dissent.

All Citations

645 F.3d 1336, 98 U.S.P.Q.2d 1711
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may be subject to a fiduciary duty of loyalty even when the adviser is not acting as an agent. The common law of
agency, however, additionally encompasses the employment relation, even as to employees whom an employer has not
designated to contract on its behalf or otherwise to interact with parties external to the employer's organization. In
contrast, the common term “independent contractor” is equivocal in meaning and confusing in usage because some
termed independent contractors are agents while others are nonagent service providers. The antonym of “independent
contractor” is also equivocal because one who is not an independent contractor may be an employee or a nonagent
service provider. This Restatement does not use the term “independent contractor,” except in discussing other material
that uses the term. Section 7.07(3) states the criteria that classify a person as an employee, as opposed to a nonagent
service provider, for purposes of an employer's vicarious liability for torts committed within the scope of employment.

Despite their agency relationship, a principal and an agent retain separate legal personalities. Agency does not merge a
principal's personality into that of the agent, nor is an agent, as an autonomous person or organization with distinct legal
personality, merged into the principal. The fact that an agent acts on behalf of, or represents, another person implies the
existence of limits on the scope of the agency relationship and on the extent to which the principal is accountable for the
agent's acts. The metaphor of identification, which merges an agent's distinct identity with the principal's, is potentially
misleading and not helpful as a starting point for analysis.

A relationship is not one of agency within the common-law definition unless the agent consents to act on behalf of
the principal, and the principal has the right throughout the duration of the relationship to control the agent's acts. A
principal's manifestation may be such that an agency relationship will exist without any communication from the agent
to the principal explicitly stating the agent's consent. If the principal requests another to act on the principal's behalf,
indicating that the action should be taken without further communication and the other consents so to act, an agency
relationship exists. If the putative agent does the requested act, it is appropriate to infer that the action was taken as
agent for the person who requested the action unless the putative agent manifests an intention to the contrary or the
circumstances so indicate.

A principal's right to control the agent is a constant across relationships of agency, but the content or specific meaning
of the right varies. Thus, a person may be an agent although the principal lacks the right to control the full range of the
agent's activities, how the agent uses time, or the agent's exercise of professional judgment. A principal's failure to exercise
the right of control does not eliminate it, nor is it eliminated by physical distance between the agent and principal. For
further discussion of control, see Comment f. The common-law definition of agency presupposes a principal who exists
and who has legal capacity throughout the duration of the relationship; otherwise the principal will not be able on an
ongoing basis to assess the agent's performance in relationship to the principal's interests. See § 3.04. The requirement
that an agent be subject to the principal's control assumes that the principal is capable of providing instructions to the
agent and of terminating the agent's authority. Comments d and f discuss, inter alia, the tension between these elements
of the common-law definition and durable powers of attorney. The chief justifications for the principal's accountability
for the agent's acts are the principal's ability to select and control the agent and to terminate the agency relationship,
together with the fact that the agent has agreed expressly or implicitly to act on the principal's behalf.

d. Creation of agency. Under the common-law definition, agency is a consensual relationship. The definition requires
that an agent-to-be and a principal-to-be consent to their association with each other. In contrast to the formulation
in Restatement Second, Agency § 1, the definition in this section refers to a principal's manifestation of “assent,” not
“consent.” The different terminology is intended to emphasize that unexpressed reservations or limitations harbored
by the principal do not restrict the principal's expression of consent to the agent. See Restatement Second, Contracts §
17, Comment c. If an agent is otherwise on notice of the meaning the principal ascribes to a particular expression, that
meaning is operative as between principal and agent. See § 1.03, Comment e. A principal's manifestation of assent to an
agency relationship may be informal, implicit, and nonspecific. See § 1.03, which defines manifestation.
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  9. Same facts as Illustration 7, except that A and P Corporation agree that, in performing A's duties as

an employee of S Corporation, A shall act as P Corporation directs in the interest of P Corporation.

A consents so to act. A is an agent of P Corporation as well as of S Corporation.

g. Acting on behalf of. The common-law definition of agency requires as an essential element that the agent consent to
act on the principal's behalf, as well as subject to the principal's control. From the standpoint of the principal, this is the
purpose for creating the relationship. The common law of agency encompasses employment as well as nonemployment
relations. Employee and nonemployee agents who represent their principal in transactions with third parties act on
the principal's account and behalf. Employee-agents whose work does not involve transactional interactions with third
parties also act “on behalf of” their employer-principal. By consenting to act on behalf of the principal, an agent who
is an employee consents to do the work that the employer directs and to do it subject to the employer's instructions. In
either case, actions “on behalf of” a principal do not necessarily entail that the principal will benefit as a result.

In any relationship created by contract, the parties contemplate a benefit to be realized through the other party's
performance. Performing a duty created by contract may well benefit the other party but the performance is that of an
agent only if the elements of agency are present. A purchaser is not “acting on behalf of” a supplier in a distribution
relationship in which goods are purchased from the supplier for resale. A purchaser who resells goods supplied by another
is acting as a principal, not an agent. However, courts may treat a trademark licensee as the agent of the licensor in
certain situations, with the result that the licensor is liable to third parties for defective goods produced by licensees.

  Illustrations:

  10. P Corporation designs and sells athletic footwear using a registered trade name and a registered

trademark prominently displayed on each item. P Corporation licenses A Corporation to manufacture

and sell footwear bearing P Corporation's trade name and trademark, in exchange for A Corporation's

promise to pay royalties. Under the license agreement, P Corporation reserves the right to control the

quality of the footwear manufactured under the license. A Corporation enters into a contract with T

to purchase rubber. As to the contract with T, A Corporation is not acting as P Corporation's agent,

nor is P Corporation the agent of A Corporation by virtue of any obligation it may have to defend

and protect its trade name and trademark. P Corporation's right to control the quality of footwear

manufactured by A Corporation does not make A Corporation the agent of P Corporation as to the

contract with T.

  11. Same facts as Illustration 10, except that P Corporation and A Corporation agree that A

Corporation will negotiate and enter into contracts between P Corporation and retail stores for the

sale of footwear manufactured by P Corporation. A Corporation is acting as P Corporation's agent

in connection with the contracts.

  12. P Corporation, a financial services firm, licenses A Corporation, a supermarket chain, to sell

P Corporation's money transfer service through A Corporation's supermarkets. P Corporation's

agreement with A Corporation requires A to handle transactions in accord with P's operating
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Reporter's Notes

a. Comparison with Restatement Second, Agency, and codifications.The black letter for this section is consistent with the
substance of the definition in Restatement Second, Agency § 1, except for the introduction of “assent,” as explained in
Comment d. The term “relationship” replaces “relation” to reflect contemporary usage. The commentary to this section
addresses the essential elements of the agency relation, consistently in substance with Restatement Second, Agency §§
12-14.

In contrast, the definition of agency in the California Civil Code is “[a]n agent is one who represents another, called the
principal, in dealings with third persons. Such representation is called agency.” Cal. Civ. Code § 2295 (1985 & Supp.
2005). California cases import control as an additional element in the definition, see, e.g., DeSuza v. Andersack, 133
Cal.Rptr. 920, 924 (Cal.App.1976). The Georgia Code states that “[t]he relation of principal and agent arises whenever
one person, expressly or by implication, authorizes another to act for him or subsequently ratifies the acts of another in his
behalf.” Ga. Code § 10-6-1 (1996 & Supp. 2004). Georgia cases also import an element of control. See, e.g., Greenbaum
v. Brooks, 139 S.E.2d 432, 434 (Ga.App.1964).

The Louisiana Code defines two distinct types of agency, procuration and mandate. Procuration is “a unilateral juridical
act by which a person, the principal, confers authority on another person, the representative, to represent the principal
in legal relations. The procuration may be addressed to the representative or to a person with whom the representative is
authorized to represent the principal in legal relations.” La. Civ. Code Art. 2987 (Supp. 2004). A mandate is “a contract
by which a person, the principal, confers authority on another person, the mandatary, to transact one or more affairs
for the principal.” Id. Art. 2989. As procuration is defined by Art. 2987, the principal may confer authority on the
representative without the representative's knowledge or acceptance. The fact that procuration is defined as a unilateral
juridical act makes it an “offer to contract” under the Civil Code's provisions on consent, La. Civ. Code Bk. III, T. IV,
ch. 3, arts. 1927-1947. Such an act requires the eventual consent of the representative in order to become a contract of
mandate and create its effects.

b. Usage.In economics, the classic definition is Michael Jensen & William Meckling, Theory of the Firm: Managerial
Behavior, Agency Costs and Ownership Structure, 3 J. Fin. Econ. 305, 308-309 (1976) (“[w]e define an agency relationship
as a contract in which one or more persons (the principal(s)) engage another person (the agent) to perform some service
on their behalf which involves delegating some decisionmaking authority to the agent.”). On accounts of agency in
economics contrasted with legal conceptions and consequences of agency relationships, see Daniel Spulber & Ramon
Casadesus-Masanell, Trust and Incentives in Agency,  S. Cal. Interdisc. L.J.  (forthcoming 2005). On usage within
philosophy, see, e.g., Charles Taylor, Human Agency and Language: Philosophical Papers I, at 99 (1985) (boundary
between agents and “mere things” is mistakenly specified by others by a criterion of performance, while “[w]hat is crucial
about agents is that things matter to them…. To say that things matter to agents is to say that we can attribute purposes,
desires, aversions to them in a strong, original sense.”).

The classic illustration of an agency relationship formed when the parties had other significant legal relationships with
each other is Thayer v. Pacific Elec. Ry. Co., 360 P.2d 56 (Cal.1961) (holding finder of fact could conclude that, by making
notation of damage on freight bill at shipper's request, railroad's station agent acted as shipper's agent for purposes of
giving notice of shipper's intention to file claim for damage to shipment).

For the point that an agent may additionally be a principal, see American Bureau of Shipping v. Tencara Shipyard S.P.A.,
170 F.3d 349, 353 (2d Cir.1999) (shipyard acted as owners' agent in contracting for classification services but acted in part
on its own behalf as well because hiring classification society fulfilled contractual undertaking to shipowners; shipyard
thus derived sufficient benefit to be bound by arbitration clause in agreement with classification society); Obras Civiles,
S.A. v. ADM Sec., Inc., 32 F.Supp.2d 1018, 1023 (N.D.Ill.1999) (under terms of payment-commitment letter, agent
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On the definition of control when the agent is not an employee, see Green v. H & R Block, Inc., 735 A.2d 1039, 1051
(Md.1999) (“[i]n sum, the control a principal exercises over its agent is not defined rigidly to mean control over the minutia
of the agent's actions, such as the agent's physical conduct, as is required for a master-servant relationship. The level of
control may be very attenuated with respect to the details. However, the principal must have ultimate responsibility to
control the end result of his or her agent's actions; such control may be exercised by prescribing the agent's obligations
or duties before or after the agent acts, or both”). Accord, Spencer v. Hendersen-Webb, Inc., 81 F.Supp.2d 582, 596
(D.Md.1999) (key to control is whether principal has “ultimate responsibility to control the end result of the agent's
actions”; test may be satisfied by relationship between a creditor and a debt collector); Thrash v. Credit Acceptance
Corp., 821 So. 2d 968, 972 (Ala.2001) (actor engaged by creditor to repossess car acted as agent when creditor retained
control; creditor instructed actor to make no contact with debtor prior to repossession and, upon learning that actor
lubricated debtors' driveways to facilitate repossession, directed that practice cease); Policy Mgmt. Sys. Corp. v. Indiana
Dept. of State Revenue, 720 N.E.2d 20, 25 (Ind.T.C.1999) (principal's control need not be complete but cannot consist
simply of right to dictate accomplishment of a desired end). See also Scally v. Hilco Receivables, LLC, 392 F.Supp.2d
1036, 1040 (N.D.Ill.2005) (collection firm was not agent of assignee of defaulted debt; periodic reports from collection
firm to assignee did not give assignee control of collection firm's activities); J & E Air, Inc. v. State Tax Assessor, 773
A.2d 452, 456-457 (Me.2001) (management agreement between airplane's owner and its primary user did not create
relationship of agency although owner made some “management decisions”; primary user of airplane, not its owner,
was in control during plane's use in interstate commerce, held license to fly plane, directed booking of chartered flights,
and had “ultimate decisional authority”).

For the proposition that a judicially appointed receiver is not the agent of the municipality whose affairs the receiver
administers, see Canney v. City of Chelsea, 925 F.Supp. 58, 64-65 (D.Mass.1996) (court's right to control receiver means
receiver is not agent of municipality; relationship between receiver and court is “agency-type” but not necessarily one
of common-law agency).

Control, however defined, is by itself insufficient to establish agency. In the debtor-creditor context, most courts are
reluctant to find relationships of agency on the basis of provisions in agreements that protect the creditor's interests.
See, e.g., Krivo Indus. Supply Co. v. Nat'l Distillers & Chem. Corp., 483 F.2d 1098 (5th Cir.1973), modified & reh'g
denied, 490 F.2d 916 (5th Cir.1974); Buck v. Nash-Finch Co., 102 N.W.2d 84 (S.D.1960). In contrast, allegations of
lender control over actors within the borrower's organization are consistent with a relationship of agency created on
behalf of the creditor. Compare Citibank, N.A. v. Data Lease Fin. Corp., 828 F.2d 686, 692 (11th Cir.1987) (director of
borrower testified in deposition that he worked for lender and worked closely with it in matters of policy) with Pearson
v. Component Tech. Corp., 247 F.3d 471, 501 (3d Cir.2001) (unrebutted testimony of individual alleged to function
as secured creditor's agent within borrower denying that creditor controlled his actions). An unusual example to the
contrary is A. Gay Jenson Farms Co. v. Cargill, Inc., 309 N.W.2d 285 (Minn.1981). In Jenson Farms, the court held
that the borrower was the agent of its lender on the basis of the lender's control, when the lender purchased virtually all
of the debtor's output and financed all of its operations. In the borrower's final days of operation, it was run directly
by an official sent by the lender. The court determined, moreover, that the borrower was not a supplier of goods to the
lender because the borrower did not have an independent business. The court relied on Restatement Second, Agency §
14O, which states that “[a] creditor who assumes control of his debtor's business for the mutual benefit of himself and
his debtor, may become a principal, with liability for the acts and transactions of the debtor in connection with the
business.” For an analysis of cases involving debtor-creditor relationships, see J. Dennis Hynes, Lender Liability: The
Dilemma of the Controlling Creditor, 58 Tenn. L. Rev. 635 (1991).

Setting standards for mortgage paper that a financial institution would purchase from an originating lender does not
create a right of control in the financial institution. See Chase Manhattan Mortgage Corp. v. Scott, Royce, Harris,
Bryan, Barra & Jorgensen, P.A., 694 So. 2d 827, 832-833 (Fla.App.1997). See also Enterprise Press, Inc. v. Fresh Fields
Mkts., Inc., 13 F.Supp.2d 413, 416 (S.D.N.Y.1998) (vendor not agent of marketing client; client's proofreading and slight
corrections to drafts produced by vendor retained by marketing firm did not constitute sufficient exercise of control).
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firm sought “direction and help” from global accounting firm and that global firm directed the removal of auditors on
account sufficed as allegations of agency relationship).

The statutory basis for empowering shareholders to give binding instructions to directors is exemplified by Model Bus.
Corp. Act § 2.02(b)(2)(iii) (permitting inclusion in certificate of incorporation of provision not inconsistent with law
“defining, limiting, and regulating the powers of the corporation, its board of directors, and shareholders”) and § 7.32(a)
(1) and (8) (permitting unanimously adopted shareholder agreement to contain provision that “restricts the discretion or
powers of the board of directors” or “otherwise governs the exercise of the corporate powers … or the relationship among
the shareholders, the directors, and the corporation, or among any of them, and is not contrary to public policy….”).

For the proposition that directors as such are not agents, see James D. Cox, et al., Corporations § 8.03 (2d ed. 2003).
A leading treatise from the United Kingdom characterizes directors as agents, finding it preferable to characterize them
using an analogy to agency as opposed to drawing an analogy to trustees. See Paul L. Davies, Gower on Company
Law 598 (6th ed. 1997) (“[T]o describe directors as trustees seems today to be neither strictly correct nor invariably
helpful. In truth directors are agents of the company rather than trustees of it or its property.”). Some corporation
statutes treat directors as agents for specific purposes. See, e.g., Cal. Corp. Code § 317(a) (for purposes of indemnification
section, term “agent” means a present or former director, officer, employee or other agent of corporation, or a person
presently or formerly serving in such capacity in another enterprise at corporation's request). A corporation's statutory
power to indemnify someone does not by itself establish that the person acted as the corporation's agent as defined by §
1.01. See VonFeldt v. Stifel Fin. Corp., 714 A.2d 79, 85 (Del.Supr.1998) (court holds that parent corporation's election
of individual to board of wholly owned subsidiary establishes that individual served on the board “at the request” of
parent corporation and thus may assert claims for indemnity against parent; court also observes in dictum that “this
decision does not perforate the limitations on inter-firm liability that are a raison d'être of wholly-owned subsidiaries.”).
For analysis, see Micah John Schruers, VonFeldt v. Stifel Financial Corp.: Clarifying the Scope of Delaware Corporate
Indemnification Law, 25 J. Corp. L. 161 (1999). For an account more sympathetic to the general claim that directors may
be characterized as shareholders' agents, see Robert A. Kessler, The Statutory Requirement of a Board of Directors: A
Corporate Anachronism, 27 U. Chi. L. Rev. 696, 705 (1960). For examples of situations in which a board member served
as an agent, see, e.g., Cromer Fin. Ltd. v. Berger, 245 F.Supp.2d 552, 561-562 (S.D.N.Y.2003) (partner in accounting
firm allegedly served as member of committee of international association charged with, inter alia, strategic direction
and practice integration of member firms' auditing work for off-shore investment funds; accounting firm charged with
knowledge of information that partner acquired as member of committee concerning member's audit of fund when
partner's familiarity with off-shore audits was basis for his committee membership); Mercy Med. Ctr., Inc. v. United
Healthcare of the Mid-Atlantic, Inc., 815 A.2d 886 (Md.App.2003) (two members of board of physicians' network served
as agents of network's majority shareholder, a hospital; hospital charged with knowledge of amendments to agreement
between network and HMO).

g. Acting on behalf of.For the proposition that power to contract is a sufficient but not a necessary condition for agency,
see Vanwyk Textile Sys., B.V. v. Zimmer Mach. America, Inc., 994 F.Supp. 350, 369 (W.D.N.C.1997) (jury was presented
with evidence sufficient to find agency when sales agent represented manufacturer in negotiations with customers within
price ranges set by manufacturer). See also O'Neill v. Department of HUD, 220 F.3d 1354, 1362 (Fed.Cir.2000) (federal
conflict-of-interest legislation, 18 U.S.C. §§ 203(a)(1) and 207(a)(1), which refers to “acting … as agent or attorney for,
or otherwise representing” a person distinguishes between services of agent and other representational services; in this
context an “agent” is a representative authorized to act for another or a business representative empowered to commit
principal to third parties).

A distributor who sets resale prices acts as a principal and is, as a consequence, outside the protected category of
“commercial agents,” defined by the European Community Directive on Commercial Agents and the implementing
regulations in the United Kingdom. See Am B Imballaggi Plastici SRL v. Pacflex Ltd., [1999] 2 All E.R. (Comm) 249
(App.1999).
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party had sold debtor's loans to buyer, alleging that party failed to show that it had express authority to file the proofs
of claim as buyer's authorized agent. The bankruptcy court held that party had authority to file the proofs of claim.
Affirming, this court held that the bankruptcy court did not err when it determined that buyer's express authorization
for party to pursue buyer's interests in debtor's case necessarily included an authorization to file the disputed claims. In
re Palmdale Hills Property, LLC, 457 B.R. 29, 47, 48, 50.

C.A.10,

C.A.10, 2016. Com. (c) quot. in sup. Defendant who was indicted under federal law for conspiracy to distribute
methamphetamine moved for dismissal, alleging that, after she was arrested by U.S. Drug Enforcement Administrative
(DEA) agents, the Wyoming Division of Criminal Investigation (DCI) had promised her immunity in exchange for her
service as a confidential informant for DCI, which she provided. The district court denied defendant's motion. This
court affirmed, holding that neither DEA nor DCI had the authority to bind the United States to any such agreement.
Citing Restatement Third of Agency § 1.01, Comment c, the court noted that, in some cases, the doctrine of estoppel or
apparent authority could bind someone to the actions of another, but determined that the DCI agents' alleged promises
of immunity were not enforceable against the United States, because only actual authority could bind a federal sovereign.
U.S. v. Lilly, 810 F.3d 1205, 1210.

C.A.10, 2013. Com. (c) and (e) quot. in sup. Retailer of replacement contact lenses brought a claim for service-mark
infringement under the Lanham Act against competitor, alleging, among other things, that a third-party marketer hired
by competitor, known as an affiliate, had purchased keywords resembling plaintiff's 1800CONTACTS mark and was
using the mark in the text of its online ads. The district court granted summary judgment for defendant. Affirming in
part, this court held, inter alia, that defendant was not vicariously liable for its affiliate's allegedly infringing actions
under agency law, because, even if the affiliate was an agent (or, more precisely, a subagent) of defendant, it lacked actual
authority from defendant to include plaintiff's mark in ads for defendant, and defendant did not ratify the affiliate's
actions. In making its decision, the court noted that proof of a fiduciary relationship was not necessary to show that an
agency relationship existed. 1-800 Contacts, Inc. v. Lens.com, Inc., 722 F.3d 1229, 1250, 1251.

C.A.10

C.A.10, 2007. Com. (c) quot. in ftn. Former employee sued former employer, alleging breach of his employment contract
and fraud, and employer counterclaimed for breach of loyalty and breach of fiduciary duty, alleging that employee
had secretly participated in and owned at least four other businesses that competed or contracted with employer
during his employment. The trial court granted employee's motion for judgment as a matter of law on the fiduciary-
duty counterclaim. Reversing that portion of the decision and remanding, this court held, inter alia, that employee's
agency relationship with employer created a fiduciary obligation. The court rejected employee's argument that his
authority to act for employer in his role as senior regional manager was rather limited, noting, among other things,
employee's admission that he had the ability to negotiate contracts with third parties on behalf of employer. Rash v. J.V.
Intermediate, Ltd., 498 F.3d 1201, 1208.

C.A.10, 2006. Cit. in ftn. (T.D. No. 2, 2001). Federal prisoner was convicted of assault in federal district court for helping
a friend attack a fellow inmate. This court, inter alia, affirmed the district court's denial of prisoner's pre-trial motion to
suppress a statement that he made to FBI investigators after prison authorities, at friend's request, placed him in a cell
next to friend, who then convinced him to confess. The court held, among other things, that friend was not acting as an
agent for prison authorities in violation of prisoner's Fifth Amendment right to remain silent, invoked earlier by prisoner,
because, while authorities admittedly facilitated and were incidental beneficiaries of the conversation between prisoner
and friend, they did not use coercive tactics or direct or control friend, who acted for his own benefit and independently
devised the plan to persuade prisoner to make the statement. U.S. v. Alexander, 447 F.3d 1290, 1295, cert. denied 549
U.S. 933, 127 S.Ct. 315, 166 L.Ed.2d 236 (2006).
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to assist with providing NVOCC services was unlawful under the Shipping Act. Vacating the order and remanding, this
court held that the plain language of the Act's licensing requirement did not extend to agents of NVOCCs. The court
noted that common-law agency principles provided members of the public with adequate safeguards in their dealings with
unlicensed agents of an NVOCC, because, if an agent breached a contract or committed a tort, the disclosed NVOCC
principal in whose name the agent acted was subject to liability. Landstar Exp. America, Inc. v. Federal Maritime Com'n,
569 F.3d 493, 497.

C.A.D.C.2001. Quot. in sup. (T.D. No. 1, 2000). Company that bought and sold produce petitioned for review of a
Department of Agriculture order adjudging it guilty of commercial bribery and revoking its license to sell produce
under the Perishable Agricultural Commodities Act (PACA). This court denied the petition, holding, inter alia, that
petitioner committed commercial bribery, because the individuals to whom petitioner made payments were produce
dealers' purchasing agents, rather than their principals. The court rejected petitioners' argument that the payees were
independent brokers and, as such, were principals because they were subject to PACA, stating that PACA defined brokers
as negotiating “for or on behalf of the vendor or the purchaser,” and that agents, not principals, acted on another's
behalf. JSG Trading Corp. v. Department of Agriculture, 235 F.3d 608, 616.

C.A.Fed.

C.A.Fed.2016. Quot. in sup.; coms. (c) and (e) quot. in sup.; com. (f)(1) quot. in sup., quot. in case quot. in sup.; com.
(h) cit. in sup. Investor-owned utilities brought a breach-of-contract action against the United States, seeking a refund
for alleged overcharges for electricity by federal agencies that sold electricity as part of its wholesale markets, which
were operated by nonprofit public utilities that acted as middlemen between producers and consumers. The trial court
dismissed the claims. This court affirmed, holding that plaintiffs lacked privity of contract or a relationship with the
government that would confer standing. Relying on Restatement Third of Agency §§ 1.01 and 1.02, the court rejected
plaintiffs' argument that tariffs, which were agreed to by the public utilities and market participants, created an agency
relationship between all consumers and all producers, with the public utilities acting as an agent for both, and explained
that the alleged principals lacked meaningful control over the public utilities. Pacific Gas and Electric Company v. United
States, 838 F.3d 1341, 1359, 1360.

C.A.Fed.2012. Quot. in diss. op. In two separate actions, owners of method patents sued alleged infringers, asserting that
defendants were liable for induced infringement of plaintiffs' patents. The district courts entered judgment for defendants.
Reversing and remanding, this court held that, while all of the steps of a claimed method had to be performed in order to
find induced infringement under the Patent Act, it was not necessary to prove that all of the steps were committed by a
single entity. A dissent argued that direct infringement was required to support infringement under the Patent Act, and
properly existed only where one party performed each and every claim limitation or was vicariously liable for the acts of
others in completing any steps of a method claim, such as when one party directed or controlled another in a principal-
agent relationship. Akamai Technologies, Inc. v. Limelight Networks, Inc., 692 F.3d 1301, 1348.

C.A.Fed.2010. Quot. in sup., com. (c) quot. in disc., com. (f) quot. in sup. Patent holder sued competitor, alleging
infringement of its patents regarding content delivery over the Internet. The district court entered a judgment as a matter
of law for defendant, overturning a jury verdict for plaintiff. Affirming, this court held that plaintiff failed to prove
infringement based on the actions of defendant and its customers as joint parties, because there was nothing to indicate
that defendant's customers were performing any of the steps of the claimed method as agents for defendant; an essential
element of agency was the principal's right to control the agent's actions, and, here, defendant's customers decided what
content, if any, they would like delivered by defendant's service and then performed the step of “tagging” that content.
Akamai Technologies, Inc. v. Limelight Networks, Inc., 629 F.3d 1311, 1319-1321.

Ct.Int'l Trade,
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D.Ariz.2014. Cit. and quot. in sup., cit. in cases cit. and quot. in sup. After insurance providers signed a settlement
agreement with victim of a car accident involving a rental car, insurance providers brought an action against rental-
car company, seeking, among other things, equitable indemnification for the money plaintiffs paid pursuant to the
settlement agreement. Denying in part defendant's motion for summary judgment, this court held that there was a
genuine issue of material fact regarding defendant's status as plaintiffs' agent. Citing Restatement Third of Agency § 1.01,
the court concluded that plaintiffs presented sufficient evidence to support their argument that an agency relationship
existed between plaintiffs and defendant, and therefore defendant was not entitled to summary judgment for that claim.
KnightBrook Ins. Co. v. Payless Car Rental System, Inc., 43 F.Supp.3d 965, 978.

D.Ariz.2013. Com. (g) quot. in sup. Seller of vision-enhancement products sued former employee and his new company,
alleging, inter alia, that employee breached his common-law fiduciary duties of confidentiality and loyalty to plaintiff.
Granting plaintiff's motion for entry of a default judgment against employee, this court held, among other things, that the
allegations in plaintiff's complaint, taken as true on employee's default, established that employee breached his fiduciary
duty of loyalty to plaintiff by soliciting plaintiff's customers for the rival business that he was forming while still employed
by plaintiff, and by using plaintiff's property including product kits, company communication resources such as email
and phones, company time, and the company name to gain access to plaintiff's clients, strengthen his relationships with
them, and entice them to join his new business venture. HTS, Inc. v. Boley, 954 F.Supp.2d 927, 946.

D.Ariz.2011. Adopted in case cit. in sup., quot. in sup. Property owners who refinanced their loan and paid for lender title
insurance sued title insurer for unjust enrichment, alleging that title agency through which they bought their insurance
improperly charged them the basic rate, rather than the discounted refinance rate. This court granted summary judgment
on liability for plaintiffs, holding that title agency was an agent of defendant for purposes of plaintiffs' transaction, and
that payment to an agent was payment to the principal; because the undisputed facts showed an absence of justification
for charging plaintiffs the full basic rate, plaintiffs established that defendant was unjustly enriched. Perez v. First
American Title Ins. Co., 810 F.Supp.2d 986, 992.

D.Ariz.2010. Quot. in case quot. in sup. Consumer who fell from a ladder and was injured brought negligence and
products-liability claims against manufacturer of the ladder and its corporate parent. While denying parent's motion
to dismiss for lack of personal jurisdiction, this court held that parent was not subject to jurisdiction as manufacturer's
principal. The court reasoned that consumer failed to allege an express or implied agency agreement between parent
and manufacturer; the licensing agreement between parent and manufacturer authorizing manufacturer to use parent's
intellectual property regarding the ladder, without more, was insufficient to establish an agency relationship; and
consumer pointed to nothing in the record indicating that parent intentionally or inadvertently induced consumer or
anyone else to believe that manufacturer was its agent. Patterson v. Home Depot, USA, Inc., 684 F.Supp.2d 1170,
1180-1181.

D.Ariz.Bkrtcy.Ct.

D.Ariz.Bkrtcy.Ct.2010. Cit. in sup. Former employer of Chapter 7 debtor brought an adversary proceeding against
debtor, seeking a determination that debtor's debt to employer for misappropriating employer's money or property
was nondischargeable. Granting summary judgment for debtor, this court held, as a matter of first impression, that
the exception to discharge for defalcation while acting in a fiduciary capacity did not include employer-employee
relationships; while debtor was employer's general manager, he was never an officer, member, partner, or principal,
and, while Arizona law imposed a fiduciary duty on a general manager of a company in some cases, there was no
controlling precedent holding that an employer-employee relationship such as the one between the parties created a
fiduciary relationship that was actionable under the bankruptcy code. In re Chavez, 430 B.R. 890, 895.

W.D.Ark.Bkrtcy.Ct.





§ 1.01Agency Defined, Restatement (Third) Of Agency § 1.01 (2006)

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 38

Third of Agency § 1.01, or that defendant ratified the nonparty's actions. France Telecom S.A. v. Marvell Semiconductor
Inc., 82 F.Supp.3d 987, 995.

N.D.Cal.2015. Quot. in sup., com. (f)(2) and Rptr's Notes to com. (f)(2) quot. in sup. Former employee brought a
whistleblower claim against former employer and individual members of employer's board, contending that he was
wrongfully terminated in violation of the Sarbanes-Oxley Act in retaliation for investigating and reporting possible
violations of the Foreign Corrupt Practices Act. This court granted in part defendants' motion to dismiss, holding that,
while individual members of employer's board were potentially liable for engaging in retaliatory conduct under the
Sarbanes-Oxley Act, plaintiff's claims against all but one of the individual members were untimely. The court noted that,
although Restatement Third of Agency § 1.01, Comment f(2) indicated that directors were neither the shareholders'
agents nor the corporation's agents, the Reporter's Notes to § 1.01 also acknowledged that some commentators
characterized directors as agents and that some corporation statutes treated directors as agents for specific purposes.
Wadler v. Bio-Rad Laboratories, Inc., 141 F.Supp.3d 1005, 1016, 1017.

N.D.Cal.2009. Cit. in sup. Computer-equipment manufacturer sued numerous DRAM manufacturers, alleging that
defendants engaged in a conspiracy to control DRAM production capacity and raise DRAM prices. This court denied
summary judgment for one defendant and its wholly owned subsidiary, rejecting defendant's claim that it had a separate
legal existence from its subsidiary and that it had not itself engaged in any direct sales of DRAM within the United States
following subsidiary's incorporation in 1998. The court held that disputed issues of material fact existed as to whether
subsidiary was defendant's agent such that defendant was vicariously liable for the overarching conspiracy alleged by
plaintiff more specifically, whether defendant desired that subsidiary undertake DRAM pricing on its behalf, whether
subsidiary viewed its role as such, and/or whether defendant controlled subsidiary with respect to DRAM pricing. Sun
Microsystems Inc. v. Hynix Semiconductor Inc., 622 F.Supp.2d 890, 899.

D.Conn.

D.Conn.2014. Quot. in ftn. Former employee of the state department of environmental protection, who attended a
police academy run by the state's police-officer-standards-and-training council as part of his employment, brought an
employment-discrimination action against the state, the department, and the council in connection with his termination,
alleging illegal discriminatory practices by the department and the council. This court denied the council's motion for
summary judgment, holding, among other things, that employee could assert a Title VII claim against the council,
because there was a genuine issue of fact as to whether the department delegated a core duty under Title VII the training
of its employee police officers to the council when it required such employees to attend the council's police academy,
and whether the council, through its police academy, was functioning as the department's agent. The court noted that,
although no one factor was determinative of whether an agency relationship existed, under Restatement Third of Agency
§ 1.01, the common-law element of control was the principal guidepost that had to be followed. Pathan v. Connecticut,
19 F.Supp.3d 400, 417.

D.Conn.2013. Cit. in sup. After Somali pirates seized a foreign tanker off the coast of Yemen and detained it at sea
for eight months while they sought ransom and tortured the Indian sailors that staffed the tanker, two of the sailors
sued, among others, tanker and British shipping company that managed a shipping pool of which the tanker was a part,
asserting claims under tort and regulatory compliance theories pursuant to the Jones Act and general maritime law. This
court granted defendants' motion to dismiss for lack of personal jurisdiction, rejecting plaintiffs' argument that British
shipping company was the tanker's agent, and thus company's allegedly tortious actions could be attributed to tanker.
The court reasoned that, even if plaintiffs established that tanker controlled British shipping company, they did not
allege that tanker's control extended beyond company in Britain to encompass company's Connecticut-based affiliate
office so as to establish personal jurisdiction over tanker under Connecticut's long-arm statute. Chirag v. MT MARIDA
MARGUERITE SCHIFFARHRTS, 933 F.Supp.2d 349, 353.
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was entitled to sovereign immunity because it was not a party to the contract that contained the agreement to arbitrate.
The court rejected plaintiff's argument that the presumption of the entity's separate identity from defendant could
be overcome by agency principles under Restatement Third of Agency § 1.01, and explained that plaintiff failed to
overcome the presumption by showing that defendant exercised its right to control the subentity. DRC, Inc. v. Republic
of Honduras, 71 F.Supp.3d 201, 216.

D.D.C.2012. Quot. in sup. Former employees of the District of Columbia Public Schools Division of Transportation
(DOT) sued the District of Columbia under the Fair Labor Standards Act (FLSA), inter alia, alleging that their DOT
supervisor illegally denied them overtime hours unless they paid her kickbacks. Denying in part defendant's motion to
dismiss, this court held, inter alia, that plaintiffs sufficiently alleged under D.C. law that supervisor's scheme was executed
within the scope of her employment and that her actions were attributable to DOT; while plaintiff's complaint recognized
that supervisor's scheme was designed to extract money, rather than to benefit DOT, the process that she followed for
assigning overtime hours, corrupted as it was by kickback requirements, could fairly be said to have been undertaken
on DOT's behalf and to serve DOT. Saint-Jean v. District of Columbia, 846 F.Supp.2d 247, 256.

D.D.C.2012. Cit. in sup. Commercial real estate broker brought a breach-of-contract action against limited-liability
company (LLC) and its sole member, alleging that defendants failed to pay it certain commissions pursuant to a
brokerage agreement. Granting in part plaintiff's motion for summary judgment, this court held that, because LLC's
sole member entered into the brokerage agreement as LLC's agent, and acted within the scope of his actual authority
as LLC's agent, LLC was a party to the agreement, and was legally bound by its terms. Uhar & Co., Inc. v. Jacob, 840
F.Supp.2d 287, 290.

D.D.C.2011. Com. (c) quot. in sup. Purported sub-subcontractor on a transit-authority-bridge project sued contractor
for breach of a construction contract, alleging that subcontractor's principal had actual authority from contractor to hire
plaintiff for dredging work. This court granted summary judgment for defendant on the ground that plaintiff breached
the sub-subcontract by failing to purchase insurance; it also concluded that subcontractor's principal did not have actual
authority to enter into the sub-subcontract with plaintiff. The court explained that subcontractor and its principal were
explicitly prohibited from further contracting out subcontractor's responsibilities under its subcontract with contractor
without first obtaining contractor's written permission, and contractor's principal asserted that he neither provided prior
written permission nor otherwise consented to plaintiff's sub-subcontract purportedly signed on contractor's behalf. A-
J Marine, Inc. v. Corfu Contractors, Inc., 810 F.Supp.2d 168, 176.

D.D.C.2011. Quot. in case quot. in sup. National passenger railroad sued regional rail competitor, alleging that defendant
aided and abetted three of plaintiff's former employees in breaching their fiduciary duty to plaintiff by extending the
employees offers of employment contingent on the success of defendant's bid for a contract that plaintiff was also bidding
on, including employees' names on its bid, and inducing them to exclude their names from plaintiff's bid. Denying the
parties' cross-motions for summary judgment, this court held, among other things, that while all three employees were
at-will employees, they were nonetheless agents of plaintiff who owed plaintiff a general fiduciary duty of loyalty, given
their job responsibilities and management-level status. National R.R. Passenger Corp. v. Veolia Transp. Services, Inc.,
791 F.Supp.2d 33, 47.

D.D.C.2011. Com. (c) quot. in ftn. Litigant brought claims under the Fair Credit Reporting Act (FCRA) against
opposing party's attorney in underlying litigation, alleging that a process server working for attorney impermissibly
accessed plaintiff's credit report. This court granted summary judgment for defendant, holding that there was no
employer-employee relationship between defendant and process server, and therefore defendant was not vicariously
liable for any violations of the FCRA that process server might have committed. The court pointed to defendant's
uncontested evidence that he did not hire server (who was already employed by a process-serving company), he retained
server for the limited purpose of obtaining plaintiff's address, he was billed by server for the services at an hourly rate,
and he did not direct server how to obtain the address; further, there was no evidence that defendant, as a regular part
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M.D.Fla.2014. Quot. in case quot. in sup. Consumer filed an action against sellers of resort and timeshare products,
and against telemarketer that contracted with sellers to place telephone calls to potential customers using an automatic
telephone dialing system, alleging that defendants violated the Telephone Consumer Protection Act by calling his cellular
telephone number without his consent. Denying defendants' motion to dismiss, this court held that, although plaintiff
did not allege that he received any calls directly from sellers, plaintiff sufficiently alleged that sellers were liable for
telemarketer's actions under three theories of vicarious liability formal authority, apparent authority, and ratification.
The court pointed out that, in regard to formal authority under Restatement Third of Agency § 1.01, plaintiff alleged
that sellers contracted with telemarketer to market to potential consumers on its behalf, and approved scripts used
by telemarketer in the course of making the telemarketing calls. Wagner v. CLC Resorts and Developments, Inc., 32
F.Supp.3d 1193, 1196.

M.D.Fla.2010. Quot. in sup. Shipyard employee sued the United States, alleging that he was injured while performing
contract repair work for a steel renewal project aboard a vessel owned by defendant. After a bench trial, this court found
in favor of defendant, holding, among other things, that the conduct of the project's port engineer, who had been retained
by defendant's managing agent for the vessel, was not attributable to defendant. The court reasoned, in part, that, even
assuming that port engineer was an agent of defendant's managing agent, he was not a subagent of defendant, because
managing agent did not have either actual or apparent authority to appoint him as a subagent; plaintiff produced no
evidence that defendant authorized managing agent to delegate its responsibilities or that defendant authorized port
engineer to act on its behalf. Green v. U.S., 700 F.Supp.2d 1280, 1301.

M.D.Fla.2010. Cit. in sup., com. (g) quot. in sup. Wheelchair-using resident of recreational vehicle resort sued resort's
owner under federal statutes, claiming that defendant discriminated against her based on her sex and her handicap, after
an unincorporated neighborhood association formed by the resort's residents allegedly refused to let her participate in
a men's billiards tournament and required her to sit at a separate table at bingo night. Granting in part defendant's
motion for summary judgment, this court held that association was not defendant's agent, because neither association
nor defendant manifested assent to an agency relationship, and, although defendant advertised association's events,
defendant did not schedule, organize, or otherwise control the events. The court noted that the mere fact that the events
benefited defendant's property failed to create an agency relationship, as mutual benefit alone was insufficient. Haynes
v. Wilder Corp. of Delaware, 721 F.Supp.2d 1218, 1225.

S.D.Fla.

S.D.Fla.2013. Cit. in case quot. in sup. Federal Deposit Insurance Corporation, as receiver for a failed bank, sued title
insurer that served as closing agent on five mortgage loans made by bank, asserting, inter alia, a claim for breach of
fiduciary duty. Denying defendant's motion for summary judgment, this court held that a genuine issue of material fact
existed as to whether defendant breached the fiduciary duty that it owed to bank as bank's closing agent. The court noted
that the evidence, if true, showed that defendant failed, at a minimum, to disclose that the loan transactions were not
negotiated at arm's length. F.D.I.C. v. Floridian Title Group Inc., 972 F.Supp.2d 1289, 1297.

S.D.Fla.2013. Cit. in sup., quot. in case quot. in sup. Golf-equipment store that purportedly received an unsolicited
faxed advertisement for a dental practice brought a putative class-action suit against dental practice, alleging, inter alia,
violations of the Federal Telephone Consumer Protection Act (TCPA). Granting summary judgment for defendant, this
court held that plaintiff failed to prove that defendant was vicariously liable under the TCPA on a theory of formal agency
for a third-party marketer's alleged transmission of the fax, because plaintiff could not demonstrate that defendant
controlled the content of the fax. The court noted that, pursuant to Restatement Third of Agency § 1.01, formal agency
liability required a showing that a principal manifested assent to an agent that the agent acted on behalf of the principal
and subject to the principal's control. Palm Beach Golf Center-Boca, Inc. v. Sarris, 981 F.Supp.2d 1239, 1249, 1251.
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under the federal common law of agency, Illinois agency law, and Restatement Third of Agency § 1.01, which were all
in accord on general agency principles. Federal Trade Commission v. Lifewatch Inc., 176 F.Supp.3d 757, 773.

N.D.Ill.2016. Cit. in ftn. As part of a series of matters concerning the disposition of decedent's revocable living trust, this
court noted that it had previously dismissed an adversary proceeding filed by decedent's daughter, as putative successor
trustee and beneficiary of the trust, against Chapter 7 debtor, who was decedent's son and a former trustee and beneficiary
of the trust; and the court rejected daughter's argument that the assets of the trust were not property of debtor's estate on
the ground that daughter had previously instructed debtor to represent to third parties that he owned the trust's assets.
In making its decision, the court noted that, under Restatement Third of Agency § 1.01, principals were bound by their
agent's authorized conduct. In re Sharif, 549 B.R. 485, 512.

N.D.Ill.2015. Com. (f)(1) quot. in sup. After recipient of unsolicited, pre-recorded telemarketing calls that promoted
company's products and services filed a class action against company under the Telephone Consumer Protection Act,
company sought contractual indemnification from telemarketer whose affiliate hired the lead provider that purportedly
made the calls to recipient on company's behalf. This court granted in part company's motion for summary judgment,
holding that affiliate was a telemarketing agent for telemarketer, and that company was contractually entitled to
indemnification from telemarketer for affiliate's actions. The court reasoned, in part, that telemarketer provided "interim
instructions" to affiliate that were the hallmark of a principal-agent relationship under Restatement Third of Agency §
1.01 by, among other things, training affiliate's employees on how they were supposed to market company's products
and services, providing affiliate's employees with company's call-scrubbing instructions and a call script to follow, and
performing quality assurance on affiliate's calls. Desai v. ADT Security Systems, Inc., 78 F.Supp.3d 896, 903.

N.D.Ill.2014. Quot. in sup., cit. in ftn., com. (f)(1) quot. in sup. Consumers filed a class action against insurers, alleging
that insurers marketed their services through the use of a lead-generator marketing company whose telemarketing calls
to consumers violated the Telephone Consumer Protection Act. Denying in part insurers' motion to dismiss, this court
held that consumers had alleged sufficient facts to plead a plausible basis for holding one insurer vicariously liable
for marketing company's actions under a subagency theory consistent with Restatement Third of Agency §§ 1.01 and
3.15. The court pointed out that plaintiffs sufficiently alleged that that insurer's local insurance agents acted as its legal
agents with respect to telemarketing, and that it had suggested to several of its insurance agents that telemarketing
through marketing company was a good way to obtain new customers; in contrast, the remaining insurers had not
granted their local insurance agents actual authority to appoint additional agents such as marketing company to advertise
or telemarket on their behalf. Smith v. State Farm Mutual Automobile Insurance Company, 30 F.Supp.3d 765, 775, 776.

N.D.Ill.2014. Quot. in sup. and cit. in ftn., com. (f)(1) quot. in sup. Consumer filed a class action against business and
telemarketer, alleging that business hired telemarketer to make unsolicited calls to her cellular telephone number in
violation of the Telephone Consumer Protection Act. This court denied in part defendants' motion to dismiss, holding
that consumer made sufficient allegations to support her claim that business was vicariously liable for the alleged
misconduct of telemarketer under a theory of actual agency, as set forth in the Restatement Third of Agency. The court
pointed to consumer's allegations that business and telemarketer entered into a written agreement pursuant to which
telemarketer agreed to make calls to consumers for the purpose of entering into contracts with recipients on behalf of
business, and that business exercised a level of control over telemarketer's activities so as to make the existence of an
agency relationship plausible. Toney v. Quality Resources, Inc., 75 F.Supp.3d 727, 742.

N.D.Ill.2013. Quot. in sup. Borrower's brother brought a putative class action against lender and debt collector, alleging
that debt collector violated the Telephone Consumer Protection Act by using an automatic dialer to call his cell phone
multiple times without his consent in an attempt to collect borrower's debt to lender. Lender moved to stay this action
while it petitioned the Federal Communications Commission (FCC) for guidance as to whether it was vicariously liable
for debt collector's actions under FCC regulations. Denying lender's motion to stay, this court held that lender failed
to present any evidence that a stay would materially affect this case, since FCC regulations held a principal liable for
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superior for former parent corporation's primary violation in controlling the reporting of spun-off corporation's reserves.
The court found sufficient plaintiffs' allegation that former parent corporation possessed either actual or apparent
authority to act on behalf of defendant, specifically that defendant consented to parent corporation's acting on its
behalf in implementing the terms of the master separation agreement between parent and spun-off corporation, and that
defendant controlled and directed parent corporation's actions in so doing. In re Tronox, Inc. Securities Litigation, 769
F.Supp.2d 202, 209.

S.D.N.Y.2009. Com. (c) quot. in ftn. Extraordinary commissioner of collapsed Italian dairy conglomerate, along with
conglomerate's wholly owned subsidiary, brought suit for damages against accountants, banks, and others that allegedly
assisted conglomerate's insiders in perpetrating a massive fraud involving the understatement of conglomerate's debt and
the overstatement of its net assets. Granting summary judgment for defendants, this court held that plaintiffs' claims
were barred by the doctrine of in pari delicto, which foreclosed recovery by a claimant that was a participant in the
alleged wrong; because conglomerate's corrupt insiders were acting within the scope of their employment when they
worked with defendants to defraud debtor, their actions and knowledge could be imputed to plaintiffs. The court noted
that corporations could act only through their agents, including their employees and officers. In re Parmalat Securities
Litigation, 659 F.Supp.2d 504, 517.

S.D.N.Y.2009. Reporter's Note to com. (f)(2) quot. in sup. and cit. in ftn. (erron. cit. as com. (f)(2)). South African
citizens filed class actions against subsidiary corporation and its parent corporation under the Alien Tort Claims Act,
alleging that defendants aided and abetted torts in violation of customary international law by supplying the South
African government with computers used to implement South Africa's racial pass laws, a crucial component of apartheid.
Granting parent's motion to dismiss, this court held, inter alia, that plaintiffs failed to allege facts in support of its claim
that subsidiary acted as parent's agent. The court noted that the relevant relationship between subsidiary and the South
African government predated the relationship between subsidiary and parent, and concluded that plaintiffs' otherwise
unsupported assertion that parent's management played “an increasing role in directing subsidiary's business activities”
did not suffice to sustain a plausible claim that subsidiary acted as parent's agent in carrying out sales, particularly
concerning a preexisting customer relationship. In re South African Apartheid Litigation, 633 F.Supp.2d 117, 121. See
case above.

S.D.N.Y.2009. Com. (f)(2) quot. in sup. and cit. in ftn. Black South African citizens brought class actions against
multinational automotive, computer hardware and software, banking, and armaments corporations under the Alien
Tort Claims Act, alleging that defendants violated customary international law by committing, under direct, aiding and
abetting, and/or conspiracy theories, apartheid, extrajudicial killing, torture, and other acts. Denying in part defendants'
motion to dismiss and denying defendants' motion for reconsideration, this court rejected defendants' arguments that
they could not be held liable for the actions alleged in the complaints because those acts were properly attributed
to their subsidiaries, indirect subsidiaries, or affiliates; while a parent corporation was not liable for the acts of its
subsidiaries simply because it owned the subsidiary's stock, plaintiffs made substantial allegations to support liability
against defendants under agency theories. In re South African Apartheid Litigation, 617 F.Supp.2d 228, 272, 298. See
case below.

S.D.N.Y.2007. Com. (d) cit. in disc. Diesel-oil buyer that issued a letter of credit to oil company's broker sued seller and
oil company, alleging that oil company initiated a draw-down on the letter of credit after buyer had already paid seller
the full amount due for the oil under an amendment to the contract of sale between buyer and seller that decreased the
funds that oil company was to receive. Denying buyer's motion to confirm an ex parte order of attachment on funds
held by the clerk of the court, this court held that buyer was not likely to succeed on the merits of its claim that it had
adequately compensated oil company, because it failed to prove that seller was oil company's agent and was acting with
apparent authority on behalf of oil company; the court rejected buyer's claim that oil company's alleged status as third-
party beneficiary to the original and amended contracts established its awareness of them and seller's role as its agent in
making them. Musket Corp. v. PDVSA Petroleo, S.A., 512 F.Supp.2d 155, 161.
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E.D.Tenn.2016. Com. (c) quot. in sup. Municipal corporation that ran a 911 call center filed, inter alia, a breach-of-
fiduciary-duty claim against telecommunications company, alleging that defendant failed to bill its customers for 911
services and to remit the charges to plaintiff, as required under Tennessee law. This court granted defendant's motion for
summary judgment, holding that there was insufficient evidence to support a reasonable jury finding that the parties had
an agency relationship. The court rejected plaintiff's argument that the parties had a per se fiduciary relationship because,
as set forth in Restatement Third of Agency § 1.01, Comment c, plaintiff had control over defendant, and explained that,
under Tennessee law, plaintiff's ability to set the applicable charge and to require defendant to assess that charge on its
customers was not sufficient evidence of control. Hamilton County Emergency Communications District v. BellSouth
Telecommunications, LLC, 154 F.Supp.3d 666, 688.

W.D.Tenn.

W.D.Tenn.2017. Com. (e) quot. in sup. Insurer sued insurance agents who agreed to sell plaintiff's life-insurance policies
in exchange for commissions, alleging that defendants breached the parties' contracts by failing to repay commissions
earned on the sale of policies that were later surrendered by policyholders; defendants counterclaimed, alleging that they
were entitled to retain some of the commissions based on plaintiff's failure to inform them of certain features of the
policies that ultimately resulted in the surrender of all of the policies that defendants sold on behalf of plaintiff. This
court granted summary judgment for plaintiff, holding, among other things, that plaintiff did not have a fiduciary duty
to disclose the policy features at issue to defendants as a matter of law. The court reasoned, in part, that, while a principal
had a duty to deal with its agent fairly and in good faith, that duty was not fiduciary in nature under Restatement Third
of Agency § 1.01. Minnesota Life Insurance Company v. Financial Institution Consulting Corporation, 280 F.Supp.3d
1057, 1067.

S.D.Tex.

S.D.Tex.2017. Quot. in sup. After an energy company collapsed due to fraud, investors who participated in company's
stock-option program through non-discretionary investment accounts with brokerage firm sued firm, firm's corporate
parent, and another subsidiary of parent that provided investment-banking services to company, alleging that defendants
breached a fiduciary duty to disclose information about company's fraudulent activities and financial decline to plaintiffs.
This court granted defendants' motion to dismiss, holding that, because plaintiffs' accounts with firm were non-
discretionary, firm's duty to plaintiffs was restricted to executing plaintiffs' orders, and plaintiffs failed to show that an
informal fiduciary relationship of trust and confidence arose between plaintiffs and firm or the other defendants that
gave rise to a duty to disclose. The court cited Restatement Second of Agency § 1 and Restatement Third of Agency § 1.01
in noting that, while Texas law provided that the relationship between a broker and its customer was that of principal
and agent, the fiduciary duty arising from that relationship was a narrow one that was restricted to the scope of the
agency. In re Enron Corporation Securities, Derivative & "ERISA" Litigation, 238 F.Supp.3d 799, 851.

S.D.Tex.2009. Com. (f) cit. and quot. in sup. Provider of pharmacy-care services sued hospitals, seeking to recover
payments for services rendered under the parties' pharmacy agreements. Granting summary judgment for provider on
hospitals' counterclaim for breach of fiduciary duty, this court held, inter alia, that provider did not owe hospitals a
general fiduciary duty because the agreements did not create an agency relationship between the parties. The court
reasoned that provider did not perform its contractual obligations subject to hospitals' right to control, because the
agreements delegated control of the means and details of the provisions of pharmacy services to provider, and no agency
relationship could exist without such a right of control. Cardinal Health Solutions, Inc. v. Valley Baptist Medical Center,
643 F.Supp.2d 883, 887-889.

S.D.Tex.Bkrtcy.Ct.
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summary judgment. This court affirmed, holding that airport authority was not defendant's agent. Citing Restatement
Second of Agency § 1 and Restatement Third of Agency § 1.01, the court explained that a statute could use the term
"agency," even though the common-law requirements for agency were not met, and determined that the statutory
language at issue here did not create an agency relationship. DBT Yuma, L.L.C. v. Yuma County Airport Authority,
238 Ariz. 394, 397, 361 P.3d 379, 382.

Ariz.2009. Quot. in sup. Prospective buyer sued seller, seeking specific performance of a contract for the purchase and
sale of 20 acres of land. The trial court denied buyer's request for specific performance, finding that buyer's agent had
acted inequitably by, among other things, using his own money rather than buyer's to provide the earnest-money deposit
required under the contract, and then lying about it. The court of appeals reversed. Vacating and affirming the trial
court, this court held that agent's inequitable acts could be imputed to buyer whether or not buyer knew of agent's
misconduct. The court reasoned that, under ordinary principles of agency law, an agent's acts bound the agent's principal,
and principals were not entitled to benefit from the inequitable conduct of their agents. Queiroz v. Harvey, 220 Ariz.
273, 205 P.3d 1120, 1122.

Ariz.2007. Coms. (b) and (c) cit. in disc. Homeowner's insurer, as subrogee, brought a strict-products-liability action
against seller of water-filtration system and manufacturer of allegedly defective canister component. The trial court
entered a default judgment against manufacturer, and denied insurer's motion for partial summary judgment asserting
that defendants were jointly and severally liable; the court of appeals affirmed. Affirming, this court held that the
legislative abolition of joint and several liability in 1987 extended to strict-products-liability actions. The court rejected
insurer's argument that a statutory exception to several-only liability based on an agency relationship between defendants
applied in this case; not only did the mere purchase of a product from a supplier not establish an agency relationship
between buyer and seller, but also such a relationship could not be imputed here because the various participants in
the chain of distribution were liable only for their own actions in distributing the defective product. State Farm Ins.
Companies v. Premier Manufactured Systems, Inc., 217 Ariz. 222, 172 P.3d 410, 414.

Ariz.App.

Ariz.App.2013. Com. (c) quot. in sup. Defendant was convicted in trial court of sexual abuse and sexual conduct with a
minor based on acts he had committed against his 15-year-old stepdaughter. On remand, this court affirmed, holding,
inter alia, that the trial court did not abuse its discretion in denying defendant's motion to suppress his statements to
police. The court rejected defendant's argument that a police detective enlisted defendant's wife as an agent of the state
in an effort to elicit the statements from defendant, despite his invocation of the right to counsel several days earlier. The
court reasoned that wife initiated the contact with the detective, and only then did the detective suggest that defendant
voluntarily submit to a polygraph test; that the detective neither ordered nor coerced wife to relay any information to
defendant; and that the detective offered wife no reward apart from the possibility of closing the investigation, which,
if defendant were innocent and if stepdaughter's recantation were true, would have been in her own family's interests.
State v. Yonkman, 312 P.3d 1135, 1138.

Ariz.App.2011. Quot. in sup, cit. in ftn. Real estate developer sued surveying firm for breach of contract, inter alia, after
firm, which was hired by developer's general contractor, staked an apartment building in a location inconsistent with
developer's site plan, thereby violating setback and floodplain requirements. The trial court entered judgment on a jury
verdict for plaintiff. Reversing and remanding, this court held that there was insufficient evidence of the existence of
a contract between plaintiff and defendant based upon an agency theory. The court pointed to evidence that plaintiff
did not exercise authority over the hiring process or decisions of general contractor, which acted as an independent
contractor; moreover, even if contractor had been plaintiff's agent, there was no evidence that contractor ever disclosed
to defendant that it was acting in that capacity when it engaged defendant's services, and thus defendant had no notice
that plaintiff was a party to defendant's agreement with contractor. Goodman v. Physical Resource Engineering, Inc.,
270 P.3d 852, 856.
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Ariz.App.2009. Quot. in sup. Home builders association sued city, seeking a declaration that city's development impact
fee ordinances were unlawful under a state statute requiring city to offset the fees with added tax revenues. The trial
court denied special action relief for plaintiff. Affirming, this court held, inter alia, that city consultant's testimony was
admissible at an evidentiary hearing to determine whether city had complied with the statutory requirement that it give
good-faith consideration to future taxes to be collected from development property owners, since it showed consultant's
state of mind as he created the plan that city adopted on his advice; under agency principles, city consultant's testimony
of his investigation and consideration of relevant future revenues constituted evidence of city's “consideration” of those
revenue sources. Home Builders Ass'n of Cent. Arizona v. City of Goodyear, 223 Ariz. 193, 221 P.3d 384, 390.

Ariz.App.2007. Quot. in disc. Estate of nursing-home patient sued nursing home for, in part, negligence and breach of
contract. The trial court dismissed the complaint and compelled arbitration. Affirming, this court held, inter alia, that
patient had implicitly authorized his wife to act as his agent to bind him to the alternative-dispute-resolution agreement
that she signed when patient was admitted to defendant's facility. The court concluded that, absent any contrary evidence,
the medical records that defendant produced, revealing a history of wife's acting and making decisions on patient's behalf,
reflected that patient intended wife to act as his agent. Ruesga v. Kindred Nursing Centers, L.L.C., 215 Ariz. 589, 161
P.3d 1253, 1261.

Cal.App.

Cal.App.2017. Com. (c) cit. and quot. in sup. Buyer of a vineyard and building brought an action against sellers after
discovering structural and other problems with the building that sellers did not disclose at the time of the sale. The trial
court granted defendants' motion for summary judgment. This court affirmed, holding that plaintiff failed to raise a
triable issue of material fact regarding the imputation of any knowledge of construction professionals that defendants
had employed. The court cited Restatement Third of Agency § 1.01, Comment c, in explaining that, while defendants
had a contractual relationship with the construction professionals, the evidence showed that any information gained by
the professionals would have been gained while they were acting in the role of designers and builders, not in the role of
agents. RSB Vineyards, LLC v. Orsi, 223 Cal.Rptr.3d 458, 466, 467.

Cal.App.2011. Cit. in ftn. Association of rental housing owners filed a petition for a writ of mandate challenging city's
residential rental inspection ordinance, alleging, among other things, that the ordinance was unconstitutional in that it
forced landlords to act as city's “agents” by requiring landlords to exercise good faith in attempting to obtain tenant
consent to city inspection. The trial court ruled that the ordinance was unconstitutional on its face. Vacating and
remanding, this court held, among other things, that there was no conflict, express or implied, between the ordinance's
good faith requirement and the general law of agency. The court explained that the “good faith requirement” was not a
bilateral agreement between city and landlords, a necessary prerequisite for creation of an agency relationship. Rental
Housing Owners Assn. Of Southern Alameda County, Inc. v. City of Hayward, 200 Cal.App.4th 81, 90, 133 Cal.Rptr.3d
155, 162.

Cal.App.2007. Quot. in sup., coms. (c) and (d) cit. and quot. in sup. Calendar-distribution corporation and its owner
sued former owners of the corporation for, in part, breach of the duty of loyalty, alleging that defendants neglected
their duties as corporation's managing agents, and misappropriated corporation's customer list and used it to solicit
business for a competing company. The trial court granted plaintiffs a preliminary injunction. Affirming, this court held,
inter alia, that plaintiffs were likely to succeed in establishing that defendants owed them a duty of loyalty. The court
reasoned that defendants' duty of loyalty, particularly the duty not to compete, arose, not from the purchase contract's
noncompetition clause, which only prohibited defendants from competing “as an owner,” but from the parties' agency
relationship, to which defendants assented when they agreed to act as managing agents. Huong Que, Inc. v. Luu, 150
Cal.App.4th 400, 411, 413-415, 58 Cal.Rptr.3d 527, 535, 538, 539.
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Conn.App.2016. Quot. in sup. Contractor brought a breach-of-contract action against condominium's property manager,
alleging that defendant failed to pay an outstanding balance for services and repairs to the condominium that plaintiff
provided pursuant to the parties' oral agreement. The trial court denied defendant's motion to strike the complaint and
entered judgment for plaintiff. This court affirmed, holding that defendant was liable for the debt of its principal, the
condominium association, because it failed to disclose the principal's identity to plaintiff. Citing Restatement Third of
Agency § 1.01 for the definition of “agency,” the court explained that, generally, a principal was liable for the acts of
its agent, but an agent could remain personally liable in certain circumstances when dealing with a third party. Pelletier
Mechanical Services, LLC v. G & W Management, Inc., 162 Conn.App. 294, 305, 131 A.3d 1189, 1197.

Conn.App.2010. Com. (c) quot. in sup. Prospective purchaser of commercial property sued seller for breach of contract,
breach of the implied covenant of good faith and fair dealing, and violation of the Connecticut Unfair Trade Practices
Act (CUTPA), after seller terminated the parties' purchase-and-sale agreement and accepted an offer from a third party
to buy the property. The trial court entered judgment for plaintiff. Affirming, this court held that defendant acted in
bad faith, for purposes of the implied covenant of good faith and fair dealing, in terminating the agreement; there was
ample evidence that it was within the scope of authority of defendant's real-estate agent to conduct contract negotiations
with third-party purchaser on behalf of defendant, and that third party's more favorable purchase offer was a motive
for defendant's termination of its contract with plaintiff. The court also held that the conduct of defendant's attorney
in negotiating with third party could be imputed to defendant for purposes of liability under CUTPA, since attorney
was acting within the scope of his authority as defendant's agent. Landmark Investment Group, LLC v. Chung Family
Realty Partnership, LLC, 125 Conn.App. 678, 692, 703, 10 A.3d 61, 74, 81.

Conn.App.2010. Quot. in case quot. in disc. In a property dispute between university and limited-liability corporation, the
trial court entered a judgment of possession in favor of university based on a settlement agreement between the parties.
The trial court subsequently denied university's motion to open and set aside the judgment. Affirming, this court held
that the trial court correctly concluded that university's attorney possessed apparent authority to enter into a settlement
agreement and bind university to the terms of the agreement; university's vice president, by his failure to indicate that
his approval was necessary, caused or allowed limited-liability corporation to believe that university's attorney had the
authority to settle the dispute. Yale University v. Out of the Box, LLC, 118 Conn.App. 800, 807, 990 A.2d 869, 874.

Conn.App.2009. Quot. in sup. Prospective sellers of real property sued limited-liability company and principal of
company who sought to acquire the property for a proposed auto raceway, after defendants were unable to obtain the
necessary zoning approvals and the sale did not take place. After a bench trial, the trial court rendered judgment for
defendants. Affirming, this court held, inter alia, that a licensed real-estate agent who was acting as the parties' dual agent
for the sale did not have actual authority to bind defendants by accepting certain unilateral changes made by plaintiffs
to the contractual closing date. The court cited testimony by both principal and agent that at no time did principal give
agent the authority to bind company, and that everyone involved with company understood that no one except principal
himself had the authority to bind company. LeBlanc v. New England Raceway, LLC, 116 Conn.App. 267, 274, 976
A.2d 750, 758.

Del.

Del.2011. Quot. in sup. and cit. in ftn. Seller brought breach of fiduciary duty and other claims against real estate agent
who represented her in the sale of her house to real estate investor, after learning that agent also represented investor in
a second sale of the same house on the same day to a second buyer at a higher price. After a jury trial, the trial court
granted agent's motion for a directed verdict. Reversing and remanding for a new trial, this court held that plaintiff
raised genuine and disputed issues of material fact as to whether agent breached his fiduciary duties to seller. The court
noted that seller and agent manifested the necessary assent to form an agency relationship, under which agent owed seller
traditional fiduciary duties, by signing a listing agreement for the house. Estate of Eller v. Bartron, 31 A.3d 895, 897.
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D.C.App.

D.C.App.2007. Quot. in sup., com. (e) quot. in sup. Homeowner's brother, on behalf of homeowner, sued real estate agent
he hired to sell homeowner's property for, among other things, breach of fiduciary duty. After a bench trial, the trial court
entered judgment in favor of plaintiff. Affirming, this court held, inter alia, that there was ample evidence to support the
trial court's finding that defendant breached his fiduciary duty to plaintiff by, among other things, failing to memorialize
the terms of the parties' oral contract in a written listing agreement. The court stressed that the fiduciary duty owed by
a real estate agent required the exercise of the highest fidelity toward the principal and encompassed an obligation to
inform the principal of every development affecting his interest. Jenkins v. Strauss, 931 A.2d 1026, 1032, 1033.

Idaho

Idaho, 2016. Cit. in sup. Buyers of real property brought a claim to rescind the sale against seller and seller's son and
daughter-in-law, alleging that defendants engaged in fraud and misrepresentation in relation to the disclosure of the
sources of water to the property. The trial court granted summary judgment for defendants. Affirming, this court held
that summary judgment was proper as to seller's son and daughter-in-law because it found that no agency relationship
existed between them and seller with regard to the sale of the property. Looking to the definition of “agency” set forth
in Restatement Third of Agency § 1.01, the court noted that the actions of seller's son and daughter-in-law in passing
information between seller and seller's real-estate agent, and providing information to both seller and buyer regarding
the property, were insufficient to show that they were authorized to act on behalf of seller. Humphries v. Becker, 366
P.3d 1088, 1095.

Ill.App.

Ill.App.2014. Com. (c) quot. in sup. Shareholder of a 50% interest in three companies brought, inter alia, claims for civil
conspiracy against other 50% shareholder and other shareholder's wife, alleging that defendants conspired to convert
funds belonging to plaintiff by transferring those funds from the companies to a payroll-servicing company wholly owned
by other shareholder and by keeping 100% of the rental profits. The trial court granted defendants' motion to dismiss
the conspiracy claims. Affirming in part, this court held that plaintiff failed to state claims for civil conspiracy against
wife, because his allegations that wife was responsible for issuing checks, initiating transfers from companies to payroll-
servicing company where she worked, and making rental payments at her husband's request clearly asserted that wife
was acting as husband's agent. The court pointed out that the general rule was that there could be no conspiracy between
a principal and an agent, because the acts of an agent were considered in law to be the acts of the principal. Kovac v.
Barron, 2014 IL App 121100, 6 N.E.3d 819, 839.

Ill.App.2009. Com. (c) cit. and quot. in sup. Provider of special-education school-bus transportation services brought
antitrust claims against one of its officers, competing company owned by that officer, and others, alleging, among other
things, that defendants conspired to artificially increase prices and to reduce and restrain competition. The trial court
granted defendants' motion to dismiss. Affirming in part, this court held, inter alia, that the claims failed under the
Antitrust Act, which did not provide relief for self-inflicted wounds, because plaintiff was essentially alleging that it
conspired with defendants against itself; officer was corporation's agent, and the acts of an agent were considered in law
to be the acts of the principal. Alpha School Bus Co., Inc. v. Wagner, 391 Ill.App.3d 722, 331 Ill.Dec. 378, 910 N.E.2d
1134, 1150, 1152.

Ind.

Ind.2014. Quot. in sup. Parents of 18-year-old freshman who died of acute alcohol ingestion while pledging a local
fraternity brought an action for wrongful death against national fraternity, alleging, among other things, that defendant
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interest in the trust deed or the nonjudicial foreclosure process, the court explained that MERS's authority, if any, to
perform any act in the foreclosure process derived from the original beneficiary and its successors in interest, and there
was insufficient evidence in the record to determine the existence, scope, or extent of any such authority. Brandrup v.
ReconTrust Cop., N.A., 353 Or. 668, 707, 303 P.3d 301, 322.

Or.2009. Coms. (f) and (g) quot. in sup. Passenger who was injured while riding an airport shuttle bus brought negligence
action against bus driver and driver's employer, which provided shuttle-bus service under a contract with airport. The
trial court granted summary judgment for defendants. The court of appeals affirmed. Reversing and remanding, this
court held that defendants failed to demonstrate that plaintiff's only permissible tort action was against airport because
they were airport's agents within the meaning of the state tort claims act; the contract did not provide that airport had
the right to control the physical manner in which the drivers carried out their driving duties, and thus did not support
the conclusion that employer or its employees, including driver, were acting as airport's agents for purposes of imposing
vicarious liability on airport for their alleged negligence. Vaughn v. First Transit, Inc., 346 Or. 128, 135, 136, 140, 206
P.3d 181, 186, 189.

Or.App.

Or.App.2009. Com. (f) quot. in case quot. in sup., com. (g) cit. in case quot. in disc. Motorcyclist brought a negligence
action against pizza delivery driver, pizza franchisee that employed driver, and franchisor, alleging that he was injured
when his motorcycle collided with a vehicle operated by driver. The trial court granted franchisor's motion for summary
judgment, and entered a limited judgment for franchisor. Affirming, this court held that the facts were insufficient
to establish franchisor's vicarious liability for the negligent driving of franchisee's employee. The court reasoned that
franchisee was, at most, a nonemployee agent of franchisor, and that, under the franchise agreement, franchisor did not
have the right to control the physical details of the conduct that injured plaintiff namely, the manner in which driver
carried out his driving duties for franchisee. Viado v. Domino's Pizza, LLC, 230 Or.App. 531, 534, 544, 217 P.3d 199,
201, 207.

S.C.App.

S.C.App.2016. Quot. in case quot. in sup. After a fire destroyed borrower's home and borrower defaulted on her
mortgage, lender filed a foreclosure action against borrower; borrower filed a third-party complaint against insurer that
denied her claim for fire-damage coverage under her homeowners' policy. The trial court granted summary judgment
for insurer, finding that the homeowners' policy was not in effect at the time of borrower's loss because insurer mailed a
notice of nonrenewal to borrower before the fire. Affirming, this court held that the trial court did not err in determining
that lender's mortgage servicer did not renew the policy on borrower's behalf as her agent when it contacted insurer
regarding payment of the annual premium. The court cited the definition of “agency” set forth in Restatement Third of
Agency § 1.01 in reasoning that, although lender's mortgage servicer submitted annual premiums for borrower's policy
to insurer, servicer was not subject to borrower's control and therefore was not her agent. Bank of New York Mellon
Trust Co. v. Grier, 785 S.E.2d 208, 212.

S.C.App.2013. Quot. in sup., cit. in diss. op. Investors who took out a home-equity loan from mortgage broker on the
advice of investment advisor and then loaned part of the proceeds to advisor for investment in his family's trucking
business brought claims for fraud, negligent misrepresentation, and conversion, inter alia, against broker and advisor,
among others, after advisor stopped making the promised monthly interest payments to plaintiffs. The trial court granted
summary judgment for broker on all but one of plaintiffs' claims, holding that broker was not liable for advisor's acts
under theories of agency. Reversing in part and remanding, this court held, among other things, that plaintiffs presented
at least a mere scintilla of evidence to create a genuine issue of material fact as to whether an actual agency relationship
existed between advisor and broker. The court reasoned that, although broker asserted that it had never employed
advisor, advisor admitted in his answer to plaintiffs' complaint that he acted as an agent or employee of broker. The
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Tex.App.2016. Com. (d) quot. in sup. As part of a wider dispute, Bahamian company sued Mexican nonprofit institution,
alleging breach of a settlement providing for the distribution between the parties of garnished funds in a New York bank
account. The trial court entered judgment on a jury verdict finding, among other things, that the individuals who signed
the settlement on behalf of defendant had both actual and apparent authority to enter into the settlement. Affirming, this
court held that, although plaintiff admitted that it did not have direct discussions about the settlement with any official
of defendant, plaintiff presented significant evidence that people with power in defendant authorized the settlement. The
court rejected defendant's argument that certain powers of attorney given to the individuals who signed the settlement
were invalid, noting that, under Restatement Third of Agency § 1.01, agency could be proven by direct or circumstantial
evidence and did not require a power of attorney. Petroleum Workers Union of the Republic of Mexico v. Gomez, 503
S.W.3d 9, 26.

Tex.App.2014. Com. (f) cit. in case quot. in sup. Insurance agency sued accountant and two related firms that it had
hired to assist it in acquiring financing and to represent it in matters before the Texas Department of Insurance, alleging,
among other things, that accountant breached his fiduciary duty to plaintiff as a certified public accountant and as
plaintiff's agent. The trial court granted summary judgment for defendants on plaintiff's claim for breach of fiduciary
duty against accountant. Affirming, this court held that plaintiff failed to meet its burden to show the existence of a
fiduciary relationship arising from a principal-agent relationship, because plaintiff had offered no more than a mere
scintilla of evidence to prove the existence of its "right to control" defendant. While the record clearly demonstrated that
defendant acted on plaintiff's behalf, it was barren of any evidence that plaintiff had the right to control the means and
details of the process by which defendant accomplished its tasks, an essential element of agency under Restatement Third
of Agency § 1.01. Fred Loya Ins. Agency, Inc. v. Cohen, 446 S.W.3d 913, 920.

Tex.App.2009. Com. (f) quot. in sup. Hotel employee sued hotel franchisor, among others, for wrongful termination, and
additionally alleged that defendant was vicariously liable for her supervisor's abusive actions amounting to intentional
infliction of emotional distress, and was negligent in its duty to supervise him. The trial court dismissed plaintiff's claims.
Affirming, this court held, inter alia, that implementation of standards by defendant through inspections, guest comment
cards, and training requirements to ensure guest satisfaction did not evidence express or implied actual authority flowing
from defendant pertaining to treatment of hotel employees, and could not be construed to create an agency relationship;
there was no evidence that defendant had the right to control or, in fact, did control supervisor's day-to-day supervisory
interactions with plaintiff. Nears v. Holiday Hospitality Franchising, Inc., 295 S.W.3d 787, 796.

Utah,

Utah, 2015. Com. (c) cit. in sup. Former employees of a defunct limited-liability company sued former members of
company's board of managers, alleging, inter alia, that defendants breached the Utah Payment of Wages Act by failing
to pay plaintiffs past-due wages following their termination. The trial court granted summary judgment for defendants.
Affirming, this court held that defendants were not personally liable to plaintiffs for unpaid wages under the Act. The
court rejected plaintiffs' argument that the Act imposed liability on all officers and agents of a business entity, reasoning
that plaintiffs' proposed interpretation of the Act would lead to absurd results; among other things, plaintiffs themselves
would be liable for company's failure to pay their own wages under Restatement Third of Agency § 1.01, which provided
that all employees were considered agents of their employer. Heaps v. Nuriche, LLC, 345 P.3d 655, 660.

Utah App.

Utah App.2014. Com. (d) quot. in sup. Superintendent for a construction project brought tort claims against employee
of a subcontractor for the project, alleging that he was seriously injured by employee at an adjacent construction project,
where the two were helping to move a load of rebar as a favor to the adjacent project's general contractor. The trial court
granted summary judgment for employee. Reversing and remanding, this court held that genuine issues of material fact
existed as to whether employee was an agent of general contractor for the adjacent project at the time of the incident and
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Brief Overview

Update on the IRP-IOT Public Consultation September 21, 2018

Please note that a summary of the results of this public consultation cannot be
posted until the IOT has completed the analysis of the responses.

The IOT is currently working on approving an interim set of supplementary rules
and will then return its focus to the results of the public consultation.

David McAuley
Chair of the IOT

Purpose: The Independent Review Process Implementation Oversight Team
(IRP-IOT) is seeking further public comments on the Time for Filing rule (Updated
Supplementary Procedure rule #4, Time for Filing).

Current Status: The IOT reviewed the results of the 28 November 2016 public
comments on its draft Updated Supplementary Procedures (USP) for the
Independent Review Process (IRP) and noted that a significant number of
comments did not support the proposed limitations underpinning rule #4.  In
response to this the IOT is proposing significant amendments to this rule.

Next Steps: Following the public comment period the inputs will be analyzed by
the IOT who will consider amending the amended rule in light of the comments
received and will publish a report on the results of the public consultation. If
significant changes are required as a result of the public consultation the IOT may
opt to have a further public comment period on these changes. If there are no
significant changes this rule will be included in the USP.

Section I: Description and Explanation

The Updated Supplementary Procedures for the Independent Review Process
(IRP) were submitted for public comment on November 28, 2016. The comment
period closed on Feb. 1, 2017, and the staff report on the public comments was
issued [PDF, 401 KB] on August 2, 2017. The public comments submitted are
available here.

A number of public comments focused on Updated Supplementary Procedure #4,
2
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Time for Filing. That rule as proposed by the IRP Implementation Oversight Team
(IOT) was:

4. Time for Filing

An INDEPENDENT REVIEW is commenced when CLAIMANT files a
written statement of a DISPUTE. A CLAIMANT shall file a written statement
of a DISPUTE with the ICDR no more than 45 days after a CLAIMANT
becomes aware of the material affect of the action or inaction giving rise to
the DISPUTE; provided, however, that a statement of a DISPUTE may not
be filed more than twelve (12) months from the date of such action or
inaction.

In order for an IRP to be deemed to have been timely filed, all fees must be
paid to the ICDR within three business days (as measured by the ICDR) of
the filing of the request with the ICDR.

[Footnotes 14 and 15 omitted – they are available at
https://www.icann.org/en/system/files/files/draft-irp-supp-procedures-
31oct16-en.pdf (PDF, 870 KB)]

On the topic of the 45-day aspect of the Time-for-Filing language, 11 of the 19
respondents commented on this portion of the draft and all 11 had issues with this
proposal and either opposed it or proposed changes. The modified language now
available for comment now provides for a 120-day period for filing after the
claimant becomes aware of the material effect (75 days more than was suggested
previously).

On the topic of the 12-month limitation to file an IRP, 13 of the 19 respondents to
the public consultation commented on this with 11 ​having issues with this proposal
and either opposed it or proposed changes. The modified language now available
for comment removes any outside time limit to file an IRP. Under the prior text, a
claimant would have had to have filed their IRP within one year of the
action/inaction that is being challenged. Under the new text, the only timing
requirement that the claimant has to meet is the 120-day requirement above,
whether the challenged action/inaction happened 3 months, 3 years or 5 years
prior (or more).

All material and comments relating to the public consultation on the IRP held in
late 2016 is archived at https://www.icann.org/public-comments/irp-supp-
procedures-2016-11-28-en

Following its deliberations, the IRP IOT proposes amending its original Updated
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Supplementary Procedure #4, Time for Filing, in its entirety, to say as follows:

4. Time for Filing

An INDEPENDENT REVIEW is commenced when CLAIMANT files a
written statement of a DISPUTE. A CLAIMANT shall file a written statement
of a DISPUTE with the ICDR no more than 120 days after a CLAIMANT
becomes aware, or ought reasonably to have been aware, of the material
affect of the action or inaction giving rise to the DISPUTE.

In order for an IRP to be deemed to have been timely filed, all fees must be
paid to the ICDR within three business days (as measured by the ICDR) of
the filing of the request with the ICDR.

Section II: Background

ICANN operates a separate process for independent third-party review of
Disputes – the Independent Review Process (IRP). The International Centre for
Dispute Resolution (ICDR) currently administers ICANN's Independent Review
Processes. ICANN IRPs are governed by the ICDR's International Dispute
Resolution Procedures as modified by Supplementary Procedures for ICANN's
IRP.

The CCWG-Accountability Work Stream 1 (WS1) in its final report included the
following under Implementation for Recommendation 7 concerning the IRP:

"The CCWG-Accountability proposes that the revised IRP provisions be
adopted as Fundamental Bylaws. Implementation of these enhancements
will necessarily require additional detailed work. Detailed rules for the
implementation of the IRP (such as rules of procedure) are to be created by
the ICANN community through a CCWG (assisted by counsel, appropriate
experts, and the Standing Panel when confirmed), and approved by the
Board, such approval not to be unreasonably withheld."

This part of the recommendations on IRP is included in the following section of the
new ICANN Bylaws which took effect on 27 May 2016:

"(n) Rules of Procedure

(i) An IRP Implementation Oversight Team shall be established in
consultation with the Supporting Organizations and Advisory Committees

4
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and comprised of members of the global Internet community. The IRP
Implementation Oversight Team, and once the Standing Panel is
established the IRP Implementation Oversight Team in consultation with the
Standing Panel, shall develop clear published rules for the IRP ("Rules of
Procedure") that conform with international arbitration norms and are
streamlined, easy to understand and apply fairly to all parties. Upon
request, the IRP Implementation Oversight Team shall have assistance of
counsel and other appropriate experts.

(ii) The Rules of Procedure shall be informed by international arbitration
norms and consistent with the Purposes of the IRP. Specialized Rules of
Procedure may be designed for reviews of PTI service complaints that are
asserted by direct customers of the IANA naming functions and are not
resolved through mediation. The Rules of Procedure shall be published and
subject to a period of public comment that complies with the designated
practice for public comment periods within ICANN, and take effect upon
approval by the Board, such approval not to be unreasonably withheld."

In early in 2016 the CCWG-Accountability created the IRP IOT which has been
working on updating the Supplementary Rules of Procedures.

It is important to note that the IRP IOT was included as part of WS2 for
administrative simplicity but is in fact independent of WS2. Current expectations
are that the IRP IOT will continue beyond the scheduled completion date for WS2
of June 2018.

Section III: Relevant Resources

ICANN BYLAWS -
https://www.icann.org/resources/pages/governance/bylaws-en

CCWG-Accountability Work Stream 1 – Final recommendations –
Recommendation #7 https://community.icann.org/pages/viewpage.action?
pageId=58723827&preview=/58723827/58726371/Annex%2007%20-
%20FINAL-Revised.pdf [PDF, 277 KB]

November 2016 Public consultation on the Updated Supplementary Rules -
https://www.icann.org/public-comments/irp-supp-procedures-2016-11-28-en

Section IV: Additional Information
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unjust and impracticable to the requesting party and application of the amendments would not 
materially disadvantage any other party’s substantive rights.  Any party to a then-pending IRP 
may oppose the request for application of the amended Supplementary Procedures.  Requests to 



apply updated amended supplementary procedures will be resolved by the IRP PANEL in the 
exercise of its discretion. 
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independent and impartial.  An IRP PANEL member's appointment will not take effect unless 
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member is available to serve and is independent and impartial.  
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In the event that requests for consolidation, intervention, and joinder are granted, the restrictions 
on Written Statements set forth in Section 6 shall apply to all CLAIMANTS collectively (for a 
total of 25 pages exclusive of evidence) and not individually unless otherwise modified by the 
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Discovery Methods1 

1 There is no existing Supplemental Rule.  The [CCWG Final Proposal and] May 2016 ICANN Bylaws 
recommend that discovery methods be considered by IOT. See May 2016 ICANN Bylaws, Article IV, Section 
4.3(n)(iv)(D). 
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Note: The following is the output resulting from the RTT (Real-Time Transcription also known as 

CART) of a teleconference call and/or session conducted into a word/text document. Although the 

transcription is largely accurate, in some cases may be incomplete or inaccurate due to inaudible 

passages and grammatical corrections. It is posted as an aid to the original audio file, but should 

not be treated as an authoritative record.

IRP-IOT Meeting 
Thursday, December 7, 2017 – 19:00 to 20:00 UTC 

>> DAVID McAULEY:  Hello it's 3 minutes past the top of the hour.  If I said we would

start at 3 but obviously we are struggling to gather a group together.  I see Malcolm joined

and I would like to say hello to Kate.  I would like to gather a five consensus 5 minutes

past the hour.  Maybe some people have been confused by the change of clocks.  In the

interim at least in certain countries and our call is one hour earlier than it normally is in

those countries.  But let's wait until 5 minutes past the hour.  Then I will come back on the

line at this that point and see where we stand.  In the meantime be patient and thank you

everyone for being here.

In order to get things moving along, can I ask if there's people on the phone if they are 

not in the Adobe chat room, would they please identify themselves?  

>> DAVID McAULEY:  Hello again.  It's David McAuley speaking.  We did not hear

responses and Brenda indicates as well there's nobody on the phone that is not in the

room.  You see the group is small and we have not achieved the nucleus we normally

would need for a call.  Nonetheless, I would like the press on and at least make a call

record.  So could I ask that the recording please be started.

[Meeting now being recorded] 

>> DAVID McAULEY:  Thanks very much.  Hello everyone it's David McAuley speaking

I'm sorry to say it's a disappointing turnout so far.  As you have seen from the emails I put

out there there's much on our agenda and what I have on the agenda is trying to push us

to wrap up work on the rules in fairly quick order.  Nonetheless there are some of us on

the call and I'd like to give people an opportunity the chime in on things and I see Robin
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just joined so we basically do have a nucleus to move forward.  So let me ask of knows 

on the call, if anyone has a change in their statement of interest that they would like to 

note to the group? 

Seeing no hands raised and hearing none, let's move on to agenda number 2.  I'm sorry, 

yes, number 2.  That is where do we stand with respect to work on developing the 

standing panel?  That work will involve an expression of interest that needs to be released 

and then work by ICANN and the SOs and the ACs to select and nominate and then 

confirm a standing panel.  Liz is on the call.  I'm going to ask Liz to let us know where 

things stand and the reason I do that, is while this group, the IOT who is advisory in this 

capacity the expression of interest is ICANN's and the later work is that of ICANN and 

SOs and ACs where we will fill in advisory capacity in requested. 

Liz, if you can kindly let us know where things stand in respect to expression of interest. 

And then work on helping the SOs and ACs get organized in this effort.    

>> LIZ LE:  Thank you David.  Back to the call for the expression of interest.  That is near

completion.  As you recall we previously circulated a graft for this group to comment on

and we have taken back the comments that were raised dug the call and I don't remember

any comments that were raised unlisted and there's been a while.  Regardless of what

the comments were made we took back and revised and the most recent version of the

documents.  So that is where that stands with the call.  With respect to the communication,

the work with the SOs and ACs a very detailed communication to the SOs and ACs will

be out by the end on if the year.

>> DAVID McAULEY:  Thanks Liz.  And when you say out by the end of the year it's a

tough time on year possibly leading to this call having such a small group in that it's the

beginning of the holiday period.
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Are you confident that this will be out by the end of the year? 

>> LIZ LE:  Yep.

>> DAVID McAULEY:  Thank you.  So we can count on that.  By the way, let me make

mention of something that I put in the agenda that I ignored so far.  That is when speaking

please identify yourself.  This is David McAuley speaking now and the only other speaker

has been Liz Li of ICANN.  So when you come on the line identify yourself in each instance

it helps with the raw caption notes.

Thank you, Liz, for that.  And as you know, this group at least me and I believe others in 

this group see this as an urgent group.  I'm glad there will be movement on this.  And we 

should turn our thoughts, if we get a chance in early January on the next call to seeing 

when there's anything formal that needs to be done with the SOs and ACs and in the 

meeting in Puerto Rico that is coming up fairly early in short order. 

Moving to the next agenda item.  And again we will create a record of this call for the 

number    for the folks that are not here in attend everybody's and I want to move on to 

substantive things.  Let's have a brief discussion about plans to wind our work on the 

public comments.  And I wanted to have a pointed discussion in this respect that's why I 

sent out an additional email yesterday about this.  Dealing with our report and the need 

or not for additional public comments in this resect. 

And what I'm getting at is I wanted to make a note that everyone on the call and in the list 

understand we do have a call on January 11th that we are nearing what I believe is the 

end of our discussions, we are close to the end of our discussions on draft supplementary 

rules we have had a lot of discussion and I think we are to the point where we can close 

issues down both to the list and on the call.  That's what I'm endeavor to do.  And that's 

why I've seen a number of emails on issues in the last several days.  
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It's I think it's important to look to the list as being a substantive tool that we are going to 

be using. 

In the process we will be reengaging and I think this is under my initiative, I think it's 

important that we reengage Sidley.  And to do that I believe we will is ask Sidley to be on 

the call in January to get back in the flow of things.  As I say that I'm paying attention to 

two things.  The need to be frugal with budget and yet the need also to recognize the 

importance of what it is that we are working on in the importance of it into the ICANN 

community. 

So I'm of Scottish descent I'm fairly attentive to issue of frugality but I thought it would be 

good the get Bernie to talk to us about what budget we have and what we can think about 

in that respect to engage Sidley and use legal budget.  Bernie could I turn to you and ask 

you to talk about what we have. 

>> BERNARD TURCOTTE:  Yes, basically we are doing quite well on the budget.  We 

have about 150,000 in the legal expenses to the end of this fiscal year which is the end 

on of January.  Now this may seem like a large amount of money.  But when we engage 

the Sidley, it can go fast if we don't keep a very tight reign on it.  So far we are doing 

great.  We got the money to bring them in and do things.  But as usual it needs to be done 

in a very careful manner I think.  Is that okay Dave?  

>> DAVID McAULEY:  It is.  And thank you Bernie.  It's David McAuley speaking.  I'm 

employed by Verison.  In my first career I was general council for a software company 

and I understand the burn rate for legal fees for outside council.  It's not towards Kate, 

but we internally working with the budget we need to keep our mind on and keep an eye 

on and spend the money like it's our own and be careful of it.  In that effort we will be 
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reengaging Sidley and get Democrat them back in the process and our report will be a 

direction to Sidley to redraft the rules in light of decisions we have taken. 

So thanks very much for that Bernie. 

With respect to the work remaining, and as we get closer on these rules I think over the 

Christmas holiday I may start drafting a report and fairly shortly after I will put it out to the 

group to look at.  We need to come up with a final report and stating the recommendations 

and the rational behind them I don't think it needs to go into excruciating detail but 

encouraging contracted there's something I think we should look to start.  And I'm always 

willing to accept volunteer help along the way. 

It raises the question that I addressed in yesterday's email.  That is the need or not for 

public comments.  And the reason I raised it is it strikes me that our work on the timing 

issue seems to me to be a material change that may be something that would be require 

another round of public comments.  I know that Malcolm has thoughts in this respect.  But 

before I get to Malcolm or a ask Malcolm to comment I'll ask Bernie to talk to you us a 

little bit about public comments and second rounds.  And Chris just put his hand up.  So 

before we get the Bernie, Chris go ahead and take the floor. 

>> CHRIS DISSPAIN:  Hi David, thanks, can you hear me okay?

>> DAVID McAULEY:  Yes.

>> CHRIS DISSPAIN:  I wanted to make a comment about Sidley, speaking as a lawyer.

Who is going to be    is it you that is going to be negotiating with them on behalf of the

working group David in essence?

>> DAVID McAULEY:  I'm not sure.  I have not thought of it Chris in terms of negotiation.

I thought of it in terms of interface basically.
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>> CHRIS DISSPAIN:  I'm asking the question because the thing that springs to mind for

me if we are going to in effect employ to do some work on behalf of the working group,

that's fine.  One of the    one of the ways of reducing that cost will be to    I'll use the word

negotiate with them, a reduced cost of what I will call "getting up to speed."

If they    they will decide what they need to get up to speed and that could cost an awful 

lot of money if we don't address it and say to them look, you have to get up to speed and 

you have to see what is happening and you have to make an upstate so you can buy this 

property but we want you to agree, reduced amount of doing that.  Otherwise I expect we 

will end up spending a significant amount of money before we get anything less from 

them.  I wanted to flag that as an idea for you guys to think about.  I speak as a lawyer so 

I know how this stuff works and I know you do too David.  Thank you. 

>> DAVID McAULEY:  Thank you very much Chris.  Let me just say, two things come to

mind.  One is we will be working with ICANN legal in this respect.  But the other is, beyond

ICANN legal the members of the IOT group will be probably mostly me.  And I'm quite

frugal in this respect at least I pay strict attention to cost.  And I take your point.  I think

there is a getting back up to speed factor maybe involved.  On the other hand we are

dealing with the draft supplementary rules which is a discrete body of rules that is really

not all that long that exists now to which we are going to be making changes.

And I have traded emails with Holly    holily several months ago and we will be working 

on these and we will come back to you and I expect Holly has a fairly descent grasp of 

things and I think between me and ICANN legal will be able to keep this under control.  Is 

that sufficiently responsive? 

Okay thanks Chris. 



IRP-IOT Meeting

EN

Page 7 of 20 

Now, I just    this is David McAuley again.  Now I mentioned the need or not for public 

comments.  And I know Malcolm was going to want to weigh in on that.  Bernie I'll ask 

you first if you can talk to us about the concept of public comments and procedurally what 

the ins and outs of second rounds are is that something you can do. 

>> BERNARD TURCOTTE:  You may want to take Samantha cease.

>> DAVID McAULEY:  Go ahead.

>> SAM EISNER:  ICANN legal.  And just wanted to remind people what happened during

the work with Sidley on the initial version of the supplemental rule before they wouldn't

for public comment.  So at that point Sidley had been participating in, through one at a

time, two people were attending the calls to stay up to date.  They were active on the list,

etc.  And then give them direction.  And then ICANN and Sidley would work on language

together because we would help confirm that we had the same understanding of what

was going on.  At times we had different proposals and these would be presented and

this was when Becky was running IOT and we also worked closely with Becky to identify

if we had places we were not agreeing.  So it wasn't always necessarily that we were

presenting the same information and so we tried to leverage having the ICANN

experience there to keep the Sidley bills lower.  And that's something we would intend to

do now.  Much I don't know, and I know I joined the conversation late, but we have

reached out to Sidley to for them that they have time open in January to address this.

And I think one of the things that we had talked about on our call with David and Bernie

earlier this week was the need to have very clear instructions.  So the clearer instructions

and the more limited resubmit that we are asking to take on the less filling we expect.  But

it's something, that relationship is something that we would work closely with David from

the ICANN side to make sure that the IOT's needs are being met but also watching it from

the budget perspective to make sure there's not too many billers on it.  And it's not just
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work that is spinning out of control.  So I think we have a good track record of trying to 

make this streamline process. 

>> DAVID McAULEY:  Thank you Sam.  So Bernie if you would give us a few pointers on 

the public comment process. 

>> BERNARD TURCOTTE:  Thank you.  Although we are not officially a Work Stream 

two project we have been abiding by the CCWG accountability rules.  Up until now and I 

think its worked quite well.  So just as a quick reminder, no recommendations can be 

approved without having gone to public comment at least once.  If there are significant 

changes that are brought as a result of the first comment, meaning material changes, it 

is usually the practice to go back out for a second round of public comments to see what 

there is there.  Also, though in such cases, it's acceptable to say that we are not throwing 

the whole thing open.  Meaning, we don't necessarily, we can say we don't want 

comments on things that have not been commented on and we may not except comments 

on things where there were no material changes and the group has come to a change.  

So that we don't get into an endless cycle.  And this may actually be the best approach 

in this case.  As to focus on the places where may be there's not a 100% agreement or 

where there have been material changes and go back out for a second public comment 

as specifically on those points. 

Does that answer your question, David? 

>> DAVID McAULEY:  It does, Bernie, thank you very much.  I will now ask Malcolm if he 

wishes to take the floor and after Malcolm if anyone else has comments on this they put 

their hands up.  Malcolm do you want to make a comment? 

>> MALCOLM HUTTY:  Thank you David.  On the question of how we avoid going around 

in circles as in the way that Bernie was just referring to. 
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Because still it strikes me there's two different types of material changes.  That one, the 

group could come up with.  One is we propose something and then we decide to do 

something quite different.  And then we have a public comment then we decide actually 

you know what?  We are not going ahead with what we suggested in the public comment 

we couple up with a different idea frankly the CCWG in Work Stream 1 did that a couple 

of times and therefore went flew successive rounds of public comment.  However, if 

there's a controversial issue that goes one of two ways and the group proposes one way 

and then goes out to public comment and the public comment says no that's not right we 

should do object opposite of that and then suggests best advice is that still a material 

change but is that no we closed that off now we had public comment and all if the points 

we wanted to raise on that was made we accepted the input, job done.  So that, that I 

think is really you know where do we take that view or not is crucial on how we see the 

timing issue.  I don't think we could, anyone would say that the issue on the timing issue 

is not important.  It's clearly important.  But is the nature that change we made to come 

up with something new or have we just    have we accepted the public comment that we 

have already received.  If it's    if we think we have come up with something radically new 

we come the public comment again.  If on the other hand we have accepted the input on 

the public comment that we received then we actually arguably it is not a material change 

and it's best to close it out.  On the other hand, we forgot other issues.  If we pick up some 

new ideas now coming in from the PM comment from individual commenters and run with 

them, nobody has had a opportunity to comment on those yet because they were not on 

the agenda last time around.  It hasn't been discussed.  So if we would    so in that case, 

maybe we should on issues that have come out of individual comments as proposals.  

Because the holy novel perhaps we should put them to public comments.  

>> DAVID McAULEY:  Thank you Malcolm.  Let me react to as a partner reaction as a 

participant I attend to agree with you.  You made a very good point in the last comment 
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about if there's something new that wasn't on the agenda the first time that people didn't 

have a chance to comment that may have to go out for public comment.  With respect to 

the reaction of the public commenters who had a chance to comment, my thought would 

be there would be many people potentially who offered no comment the first time on the 

timing issue because they saw what the rules said and it was fine with them.  And felt no 

need to make any statements.  So I tend to be on the side of the fence right now that a 

second round will probably be needed. 

Is there anyone else that would like the comment on this?  Then we can wrap this up on 

the list keeping in mind what Bernie noted a few minutes ago that the time of the call was 

moving on.  Anyone else have anything else on this?  Let's wrap this up on the list.  A 

joinder.  In that respect we had text, we have    this has been out here a number of times 

and I put some text out there a number of times much then recently Liz came to the list 

with some suggested tweaking to it which I personally as a participant thought was fine 

and I thought we were largely there.  But then Malcolm has put another male on the list. 

Which I mentioned on the agenda which he wanted to suggest an alternative.  To Liz and 

cures it but states it differently.  So I didn't    you know I tend to be personally I guess I 

have a personal preference as a participant with the language we came up with last time 

that I put on the list as tweaked by Liz but Malcolm if you would like some time, thank you 

Brenda you're putting it on the screen now with the yellow background.  Malcolm if you 

would like to make the case you're welcome to now. 

>> MALCOLM HUTTY:  Thank you David.  The text I was reacting to I don't know.  Maybe

it was    I mean it rather looked like    clearly when you circulated it, it had got lots of mark

up on it.  And it did rather read to me like it had gone through several stages that had

possibly diminished the level of coherency.  I found it very hard to pause.
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And there were a couple if on of issues in there that I thought were probably accidental.  

The first one, was that it appeared to say that a person, if a person was involved in the 

underlying procedure, if they have standing, then they are only allowed to intervene as a 

party and not an am cuss.  And unless that's intentional and I assume it's not.  I haven't 

imagined may be someone will correct me I have not imagined why we would do that.  I 

suspect that's an artifact of drafting that actually it was intended to give that person the 

option of being intervening as either a party or a amicus. 

And secondly    sorry you wanted to come in, please do. 

>> DAVID McAULEY:  That was a change that Liz suggested and I just simply took that 

as suggested as intentional.  So when you're done speaking Malcolm we would can ask 

Liz if she wants the weigh in. 

>> MALCOLM HUTTY:  Second issue was on the paragraph 2 A which said that to the 

procedures officer may award someone who doesn't have standing, the right to intervene 

as an Amicus.  But the criteria or when they can do so is only amongst those people and 

it's procedure that has discretion but they can only do so among people where the entity 

has a material interest at stake in relating to the injury or harm that is claimed by the 

claimants. 

Now actually if you have the material interest, if the criteria for standing.  It's never going 

to be the case that there's going to be someone that doesn't have standing that has a 

material interest at stake directly relating to the material harm because that person has 

standing.  So that paragraph seems to me to be superfluous.  Because it could never be 

satisfied. 

And can simply be removed. 
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And the third issue, I had raised this in a previous discussion that we had, I find it difficult 

to dig out emails, maybe it happened in a meeting I don't know.  It's limiting rights to those 

that intervene that actually have standing we are denying people the right to intervene 

who would have standing if the claimant was right.  If the claimant had    said that ICANN 

should of done this, and it may be that you know somebody has is personally satisfied 

with what ICANN has done but would not be satisfied with the prevails and that should 

have a right to review if the claimants case was upheld.  So my text there seeks to ensure 

that the standing rules are preserved but for those that have standing to intervene turned 

actual facts and actually those that would have standing to intervene turned counter 

factual that the claim was upheld so they could intervene rather than having to bring a 

new IRP case against the outcome of the first IRP case which seems to me to be nobody's 

interest to delay like that.  So that's what the issues that I have identified are. 

And then I've set it    set out you asked me to produce text.  You asked everyone that 

wanted to make comment produce text to make it capable of being adopted.  Maybe it's 

because I wrote it I found it easy to understand.  If you don't find it easy to understand 

that's fine.  To my mind I can pass this wording more easily it seems more clear to me.  

That's why I recommend it to the group. 

>> DAVID McAULEY:  Thank you Malcolm.  David McAuley speaking again. 

First I want to thank you for actually providing text for us to consider.  That's extremely 

important and you did it so thank you very much. 

I tend    I see that Sam made a comment pretty much in chat the way I was thinking about 

it.  So let me stop talking and recognize Liz.  Liz you have the floor. 

>> LIZ LE:  Thanks, David.  So I will address Malcolm's point in the order in which he 

addressed them.  With respect to the first issue which is whether or not it was intentional 
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for paragraph 1 a little one to state that the party from underlying procedure only may only 

intervene as a party and not as an amicus that was not the intent so if it wasn't clear what 

we can do is clarify that by adding at the end of that provision as a party or as an amicus 

subject to the following conditions.  And then we can make sure that the text flows that 

we are indicating to correspond to this revision. 

With respect to the second point, that he raised about determine maturely reflected in 

why paragraph 2 a is there and should not be removed this provision was added to 

address Malcolm's previous concern that an entity would not be able to intervene on 

behalf of ICANN.  I agree the term materially affected language only applies to entities 

intervening on the claimant but again we added the provision 2 a to allow the opportunities 

for entities to request an event on amicus on behalf of ICANN.  That's why the material 

interest language is in there. 

And then with respect to the issues that Malcolm raised for the third point, I think we 

that's what we, his concern with respect to his concern that's what paragraph 2 A was 

aimed to do and not    I'm not understanding how it does not, what were he sees the 

differences in why his concerns are not resolved in paragraph 2 a. 

>> DAVID McAULEY:  So thank you Liz, it's David McAuley speaking again.

So we have point and counter point that are discussed very cogent comments from you 

both.  Thank you.  As you saw what I said in the chat we are not going to be able to make 

decisions in this call.  So I think what I would like to do is ask anybody else here if they 

have other insights on this particular issue otherwise we can move on and try to close this 

somehow on the list. 

So I'll just wait for a second and sigh if there's any hands coming up on this issue from 

anyone else that would like to speak. 
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Not seeing any, let's go on to the next agenda item which is the ongoing monitoring issue.  

It's a shame that Avri is not available on this call but I did go through the raw caption notes 

of the last call and I believe I captured what Avri was saying and she by the way had 

volunteered to be the lead on this issue and she has carried the water on this issue so 

far. 

The ongoing monitoring be issue extends from a comet from ALAC that the IRP process 

needs to be reviewed periodically that we mentioned that the bylaws currently provide for 

ATRT review that is discretionary and Avri and I went back and both had different points 

of view and on the last call I took Avri's comment and I hope I'm right or she can correct 

me on the list that she basically came to the assessment that the best way forward would 

indeed be to suggest a bylaws change to the current language in the bylaws that says 

under paragraph I forget the number of it but it's section F of whatever    subsection F of 

whatever that section is, IRP maybe reviewed and will change that to will be reviewed 

every 5 years.  And there's a second part of that we will add that the chief panelist will be 

a member reviewing.  And obviously that language would say the chief panelist or his or 

her panelist could participate so we have analyst from a sitting member of the panel for 

some kind of irony or lame attempt at humor. 

That would roughly be the approach we come to.  And Avri can comment if I misinterpret 

her.  Anyone want to comment or suggest something else? 

And while I'm doing it, I may ask Brenda if she can put up Malcolm's color text on the next 

agenda item, the written statements attachment. 

>> Not seeing any comments coming forward on ongoing monitoring let's move forward 

then to the next agenda item which has to do with the discovery topic.  It really came 

down to the written statements.  And in that respect we had a series of emails.  I own, 
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Liz's email and there was discussion in the last call and Malcolm sent an email yesterday 

which he endeavored to sort of re wrap the draft language on written statements.  And 

used colored text to show that it might be a more economical statement by.  I was happy 

with the approach Liz took.  Liz and I went back and forth and wherever that came out I 

happy with that. 

But I also don't    I thought Malcolm's approach which is now showing on the screen would 

be acceptable too.  So since Malcolm's an offer to change what we last agreed and Liz, 

since you were the author of what we last or at least you and I but you most recently was 

the author of what we were speaking about, could I ask you or Sam if you would like the 

on comment on the written statements on the screen? 

>> LIZ LI:  Sorry David I was mute.  Yes.

So, I think the    I mean, I previously put this in to address the concerns about additional 

written statement and whether or not there would be a opportunity for additional pages 

and how a written    additional written submissions would be decided by the procedures 

officer. 

I don't think we have necessarily an objection to some of the proposed revisions.  But I 

think as a whole this goes back to the issue, I think it would be good if we do take a step 

back and once everything is done, we can read for consistency ways to make sure this is 

consistent with the rest of the rules, this would be good.  But just largely as this relates to 

this specific provision and the proposed revisions, ICANN doesn't have any objections. 

>> DAVID McAULEY:  Thanks Liz and thank you Malcolm for the suggestion and thank

you for the suggested text.  That's exactly what we need.  To comment what Liz

mentioned as a final consistency effort is something I put up in agenda item number 3

and forgot to mention it I think in this end when he with do the draft report it seems inherent
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in doing a final report that we as a group will take a look at the final report to make sure it 

coheres.  And that it pulls together as a in a finer review. 

So that's something that we can anticipate obviously.  But for now, the language looks 

okay.  And it's out there on the list and people can weigh in.  But I think we are going the 

close this issue down in fairly short order. 

So thank you both Malcolm and Liz. 

Moving on, next issue on the agenda item has to do with the notice issue.  And I put a 

some thoughts on the e mail a couple cow of days ago.  And these comments about 

notice came from a law firm and, also, from the non commercial stakeholders group.  But 

they were both a making certain points about giving actual notice to other parties.  Now 

that, when we hear the term other parties we are obviously speaking about the review of 

the expert panels set up under new GTLDs but they are also talking about notice being 

given to supporting organizations.  When there's a challenge that would amount to a 

challenge against a public    against a policy that was developed by one or more 

supporting organizations.  And my recommendation, I think we have done this before, but 

I did it again on the mail on December 4th was basically that these were sensible 

comments or sensible requests and they were asking that the notice be contemporaneous 

with the filing of the claim does include what came along with the filing of the claim.  

Seems to make sense I think that there shouldn't be a problem in doing this.  But I'm 

opening the floor to see if people have anything they want to say about that or another 

approach. 

Not seeing any, it's out there on the list.  So we will let others in the group way in.  And 

we can move on to the next agenda item. 
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Translation and interpretation.  And I mentioned to take a look at my email of October the 

25th we discussed it a couple of times in the written, on calls.  And I don't think there's 

any mainly concern.  Kavouss mentioned concern about cost and I think that we can take 

those into account.  We in large there was a number of requests or public comments 

saying we have to provide interpreters and translation.  And one went when requested. 

And it's my recommendation and I stated this many times on the calls on the list that 

indeed we should provide translation and interpretation in reference to the bylaws but the 

bylaws speak in terms of need.  And I think that's where we should maintain that line. 

You know the services are available.  As needed.  And so my recommendation, I don't 

have it in front of me to read it to you.  But my recommendations was, this has to be based 

on need and the need has to take into account the language skills of the person 

requesting it.  For instance, if it's a corporation with people that speak English or whatever 

language the    is the arbitration is being held in, then they would speak that language 

and it's also you know going to default to translation into one of the 6 U.N. languages that 

ICANN uses, if that would satisfy the need for the claimant or the person asking for the 

service. 

So in other words, if the person asking for the services is fluent in several languages, one 

of which is one of the 6 U.N. languages and not English that's we would go rather than 

translating it into a more obscure language.  That's my recommendation.  It's been out 

there on the list I guess I don't need to sum it up.  Is there anyone else that wants the 

weigh in on translation or interpretation services otherwise I'm going the try to close this 

on the list in the next several days. 

Not seeing any or hearing any, we can move on.  I sent an email yesterday in the AOB, I 

mentioned that there might be one or two more issue treatment emails.  And I did send 

an email on a couple of standing panel issues.  One was with respect to conflict of interest 
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and the other was respect to renewal of terms.  I'm sorry that Greg Shatan is not on this 

call because I know he had some concerns with these areas especially.  We have spoken 

about conflict of interest, the bylaws even give us the chance to develop the rules, the 

bylaws further not the bylaws but these provisions further. 

One of the comments that came in was from the communique, the center for 

communication governance for the law university in deli India.  And they pointed us to the 

international bar association on rules of conflict of interest and I thought they made a good 

case in respect to some and especially in respect to adding a provision with respect to a 

panelist stating at the out set of a case and committing that during dependency of the 

case they would act without conflict and note the conflict if a and as it developed.  You 

see in my email I recommend that we pick that up and do that.  If some of the other conflict 

comments I did not think they needed treatment in the light of the way the buy eely laws 

were written right now.  On the renewal panelist the panelist under takes 5-year term.  In 

the final report of the CCWG and accountability Work Stream 1 the language said 5-year 

term with no renewal.  The text on no renewal didn't come in the bylaws by the board. 

That left the issue to us.  What do we want to do?  And I thought Malcolm had a creative 

idea.  And addressing the concept that if renewal is based on nomination or something 

like that, a panelist could, not necessarily would but could have an incentive to be 

differential to ICANN.  So Malcolm suggestions was one five year term followed by an 

automatic second five year term if the panelist would want it and that would be it.  End of 

10 years and out.  The way it was constructed was elegant.  I'm not sure that 10 years 

could make sense, I thought maybe a follow on of 3 years or so on.  I know that is out 

there and Greg had follow ups on this.  And we can pursue this on the list as well.  And I 

wanted to open it to comments on the conflict side or panel renewal side?  And I don't 

see any.  If nobody else does. 
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>> BERNARD TURCOTTE:  Go ahead Malcolm.

>> MALCOLM HUTTY:  I'm absolutely fairly extremely unconcerned about the length of

time.  The he is sense.  So when you said maybe it should be 10 years.  I'm happy with

whatever number comes out.  The essence of my proposal is the automatic renewal

because I think that cures the problem of the fear of loss of independence.  So if it's an

automatic renewal for three year term or two year term or five year term I'm happy

whatever the group things but automatic renewal is my employee proposal.

>> DAVID McAULEY:  Thank you Malcolm and this one will have the sort of close on the

list.  I want to give Greg a chance to come in on this.  I know he had thoughts on it.  It's

David McAuley speaking then.

So that's where we stand.  If anyone has comments on any of these and would like to 

make them now, please put your hand up.  Please freely to make them on the list.  As I 

mentioned I will you move to close these down on the list even on the holidays so please 

pay attention to the emails.  And I'm hoping we can get there in fairly short order. 

Bernie we have    I don't think we have 20 minutes left on the call but thank you. 

So we are almost finished early which is sort of surprising.  I am going to ask either if 

Chris or Cherine has comments as observant board members come on the call and I'll do 

that in a second but I'll ask if there's others on the call now that want to make comments 

in respect to anything we have discussed here today?  Nothing from Chris, Cherine you're 

a welcome guest and welcome to make a comment to the group if you wish.  

>> CHERINE CHALABY:  Thank you David.  No real comments other than, we seem to

be getting closer to reaching a conclusion on many of these issues so that's quite

encouraging.  Thank you.
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>> DAVID McAULEY:  Thank you very much Cherine and thank you too Chris.  I want to

thank everyone here it's a small group and I want to necessary on, on the list and we

have a call on January 11th thank you to Brenda and Bernie I asked them for late support

and they have as usually done a stellar job.  Thank you and everybody I wish happy

holiday to folks I'll see you in January and see you on the list and I encourage us all to

weigh in.  And I will look forward to it.  Thanks very much we can end the call now.
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• Messages sorted by: [ date ] [ thread ] [ subject ] [ author ]

On 06/12/2017 19:58, McAuley, David via IOT wrote: 
> I have been of the mind that we may not need another round of public
> comment. On further reflection, while much of what we are doing is
> “tweaking” the draft rules (at least in my opinion as a participant), we
> have made what can reasonably be considered a material change on timing,
> and perhaps will in other areas.
>
> It seems to me that we will need to allow the public to weigh in on 
> those changes that we deem material – but not other changes we recommend
> in our report.

On the issue of whether we need another round of public comment, I think 
there are two different ways of approaching this. 

One way, as you suggest, is to ask whether we have made "material" 
changes, and to consult on those. 

Another approach is to ask whether the changes were *foreseeable*, and 
to only consult on approaches that were. 

If we take the former approach, the change on timing is the most 
significant we have made. 

However if we take the latter approach, it looks rather different. 

Some of the changes that we have made, perhaps arising from individual 
comments, may not have foreseeable: if we've picked up an idea raised in 
one response to the last comment round, nobody else would have had 
reason to address that. We don't know what people might think about an 
issue we didn't consult on last time. 

By contrast, the timing issue was not only available for comment in the 
last round, it was by far the most popular topic that people chose to 
address. Having considered those replies, we changed our proposal to 
bring it into line with what people asked of us. 

Is there anything about the change that we have made that is actually 
novel, rather than simply the opposite of our initial proposal? Do we 
really expect that there might be some point raised we haven't 

[IOT] Agenda item #3 - thoughts for our call tomorrow at 19:00 UTC

1/26/2019https://mm.icann.org/pipermail/iot/2017-December/000346.html

Ex. 276

Contact Information Redacted





EXHIBIT 277





> - they are included in quorum counts
> - they are invited to speak on all issues on an equal basis: that is,
> not merely to describe the practical effects of matters proposed, but
> also to opine on the balance of values
> - they are included in consensus calls
>
> In the Board resolution in Barcelona adopting the Interim Supplementary
> Rules, the Board resolved to urge this group to come to a prompt
> conclusion on final Supplementary Rules of Procedure.
>
> During the Open Forum session, I offered the Board my opinion that we 
> would have completed our work earlier had we not been so split, as a
> result of the divergent views of the team from ICANN Legal and Jones
> Day. I asked whether it was normal for ICANN staff and agents to engage
> in community processes like this one as full participants, and whether
> there was guidance available.
>
> Göran answered my question on behalf of the Board. He stated very 
> clearly and firmly that staff "are not members of the community" and
> participate as staff support, not a co-participants. He appeared to me
> to be angry that I was even suggesting that staff would overstep such
> bounds, and that he had to defend them from such an accusation which he
> gave every impression as regarding as an unfair accusation of
> impropriety. He was plainly unaware of your decision.
>
> In the light of this response, I request that we revisit the 
> classification of ICANN staff and Jones Day.
>
> In my view, it was never proper to regard ICANN Legal and Jones Day as 
> co-equal participants in this group. The matter under discussion is the
> procedures that apply in a core process for holding ICANN to account:
> ICANN is plainly irredeemably conflicted.
>
> Moreover, the conflict goes beyond the institutional to the personal. An 
> IRP case can only be brought on the basis that ICANN has acted
> inconsistently with the Bylaws. Usually, ICANN will have taken the
> advice of its lawyers before acting in a manner that might give rise to
> such a claim. Accordingly, an IRP case will quite commonly be a direct
> challenge to the advice that Samantha, Elizabeth and the team have
> previously given, personally. It is quite wrong to involve them in
> directly in the decision-making as to how such a challenge can be
> brought. This is not to impugn their professional integrity: any lawyer
> would recognise this as an irreconcilable conflict of interests and
> obligations. Your decision places them in an impossible and untenable
> position, that fundamentally compromises the legitimacy of this group's
> output.
>
> Now that Göran has confirmed that staff should not be regarded as 
> members of the community for the purpose of participation in community
> processes, I ask that their status be reclassified as staff support,
> with the following consequences:
>
> - they will not be counted in quorum counts
> - they will not be included in consensus calls
> - they will be permitted to attend meetings, and their input sought on
> factual matters, such as how procedures operate, where that assists the
> group, but their opinion will be not be sought as to the balance of

[IOT] Status of ICANN staff in IOT

1/27/2019https://mm.icann.org/pipermail/iot/2018-December/000474.html

2





EXHIBIT 278



Rule 24 – Intervention
(a) Intervention of Right. On timely motion, the

court must permit anyone to intervene who:

(1) is given an unconditional right to intervene

by a federal statute; or

(2) claims an interest relating to the property or

transaction that is the subject of the action, and

is so situated that disposing of the action may

as a practical matter impair or impede the

movant’s ability to protect its interest, unless

existing parties adequately represent that

interest.

(b) Permissive Intervention.

(1) In General. On timely motion, the court may

permit anyone to intervene who:
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(A) is given a conditional right to intervene

by a federal statute; or

(B) has a claim or defense that shares with

the main action a common question of law

or fact.

(2) By a Government Officer or Agency. On

timely motion, the court may permit a federal or

state governmental officer or agency to

intervene if a party’s claim or defense is based

on:

(A) a statute or executive order

administered by the officer or agency; or

(B) any regulation, order, requirement, or

agreement issued or made under the

statute or executive order.

(3) Delay or Prejudice. In exercising its

discretion, the court must consider whether the

intervention will unduly delay or prejudice the

adjudication of the original parties’ rights.

(c) Notice and Pleading Required. A motion to

intervene must be served on the parties as provided

in Rule 5. The motion must state the grounds for

intervention and be accompanied by a pleading that

sets out the claim or defense for which intervention

is sought.

Title III – Pleadings and 

Motions (Rules 7-16)

Title IV – Parties (Rules 17-
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W. Broad Chiropractic v. Am. Family Ins., 122 Ohio St.3d 497 (2009)
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An assignment occurs only when the fund or
property to be transferred exists.

2 Cases that cite this headnote

[5] Assignments
Money due or to become due

There are no settlement proceeds, for
purposes of right to assign proceeds, until
the tortfeasor simultaneously pays funds in
exchange for a release.

2 Cases that cite this headnote

[6] Champerty and Maintenance
Operation and effect

Champertous agreements are void as a matter
of law.

Cases that cite this headnote

[7] Assignments
Money due or to become due

A person may not assign the right to the future
proceeds of a settlement if the right to the
proceeds does not exist at the time of the
assignment.

4 Cases that cite this headnote

[8] Insurance
Assignment of claim or right to sue

Chiropractic clinic could not enforce patient's
assignment of prospective claim proceeds
against automobile insurer, because patient,
who had been injured in motor vehicle
collision with insured, had no existing right to
compensation from insurer at time assignment
was created as he had not brought civil action
against insured. R.C. § 3929.06.

3 Cases that cite this headnote

[9] Insurance
Direct action by injured person, in

general

Insurance

Judgment or Settlement Agreement

Statute precluding an injured person from
bringing a civil action against the tortfeasor's
insurer until the injured person has first
obtained a judgment for damages against
the insured and the insurer has not paid
the judgment within 30 days precludes an
assignee of prospective settlement proceeds
from bringing a direct action against a third-
party insurer after the insurer has distributed
settlement proceeds in disregard of the written
assignment. R.C. § 3929.06.

10 Cases that cite this headnote
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Opinion

LUNDBERG STRATTON, J.

*497  {¶ 1} We must determine whether Kristy
Norregard, who was injured in an automobile accident
but who did not file suit or obtain a judgment against
the tortfeasor, may assign her right to proceeds from a
prospective settlement or judgment to appellant, West
Broad Chiropractic (“West Broad”), in exchange for
medical care she received from West Broad for injuries
resulting from the accident.

{¶ 2} The Tenth District Court of Appeals refused
to enforce the assignment of proceeds. The appellate
court certified that its judgment was in conflict with the
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UBU/Elements, Inc. v. Elements Pers. Care, Inc., 2016 
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assigned, registration, ownership, recording, marks, 
Trademarks, registered

Counsel:  [*1] For UBU/ELEMENTS, INC., Plaintiff: 
LEIGH ANN BUZIAK, LEAD ATTORNEY, JARED M. 
DEBONA, BLANK ROME LLP, PHILADELPHIA, PA.

For ELEMENTS PERSONAL CARE, INC., ELEMENTS 
PERSONAL CARE, LLC, WARREN CHAMBERS, 
Defendants: TERRY R. CLAYTON, LEAD ATTORNEY, 
PRO HAC VICE, NASHVILLE, TN; JOSEPH S. 
MITCHELL, III, PHILADELPHIA, PA.

Judges: Gerald Austin McHugh, United States District 
Judge.

Opinion by: Gerald Austin McHugh

Opinion

MEMORANDUM ORDER

This 22nd day of June, 2016, upon review of Plaintiff's 
Motion for Temporary Restraining Order, and the 
Response and Reply thereto, it is ORDERED that the 
Motion is DENIED as to the After the Game mark for the 
reasons expressed herein.

Plaintiff UBU/Elements, Inc. seeks a temporary 
restraining order against Defendants Elements Personal 
Care, Inc., Elements Personal Care, LLC, and Warren 

Chambers to enjoin their use of certain trademarks. I 
previously held a hearing on this Motion on June 7, 
2016 and granted the Motion in part as it pertains to the 
Magsoothium mark. Court's June 8, 2016 Order. The 
parties have now each submitted supplemental briefing 
on the Motion as it pertains to the After the Game (ATG) 
mark, and I have considered those pleadings, the 
exhibits attached thereto, and the evidence [*2]  
presented at the June 7 hearing. I conclude that 
UBU/Elements has not submitted sufficient evidence 
that they are entitled to a TRO for the After the Game 
mark.1

To obtain this interim injunctive relief, "a movant 'must 
demonstrate both a likelihood of success on the merits 
and the probability of irreparable harm if relief is not 
granted.'" Frank's GMC Truck Ctr., Inc. v. Gen. Motors 
Corp., 847 F.2d 100, 102 (3d Cir. 1988) (citing Morton v. 
Beyer, 822 F.2d 364, 367 (3d Cir. 1987)). To succeed 
on the merits of its Lanham Act claims, Plaintiff will have 
to prove: "(1) it has a valid and legally protectable mark; 
(2) it owns the mark; and (3) the defendant[s'] use of the
mark to identify goods or services causes a likelihood of
confusion." A & H Sportswear, Inc. v. Victoria's Secret
Stores, Inc., 237 F.3d 198, 210 (3d Cir. 2000). I am not
convinced that Plaintiff has sufficiently demonstrated
that it will be able to prove the second of these
elements—that it owns the ATG mark.

Plaintiff does not contest that the ATG mark was 
originally used and registered with the United [*3]  
States Patent and Trademark Office (PTO) by 
Defendant Warren Chambers. However, Plaintiff argues 
that it is now the legal owner of the mark because it 

1 My analysis is limited to the issues in the Motion before me. 
To the extent the parties wish to make counterclaims against 
Plaintiff for licensing violations or for defamation, as suggested 
in the pleadings, those arguments are not before the Court 
and are not relevant to the question of the ownership of the 
marks addressed in this Memorandum.
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purchased the mark from Chambers "under an Asset 
Purchase Agreement in 2011 and has continued to use 
the mark in commerce continuously since that time." Pl. 
Reply at 2. As evidence that ownership was legally 
transferred, Plaintiff submits an Abstract of Title from the 
PTO listing Chambers as the original Registrant of the 
mark and Plaintiff as the Assignee, and listing the 
conveyance for the assignment as the Asset Purchase 
Agreement ("Agreement"). Ex. A to Compl.

Plaintiff claims that this PTO registration is conclusive 
evidence as a matter of law that it owns the mark. In 
support of this argument, Plaintiff points to the Lanham 
Act, which by its terms provides that registration of a 
particular mark is "conclusive evidence of the validity of 
the registered mark and of the registration of the mark, 
of the registrant's ownership of the mark, and of the 
registrant's exclusive right to use the registered mark in 
commerce." 15 U.S.C. § 1115(b). This analysis is 
superficial. As the Second Circuit has warned, this 
clause should not be read so broadly as to 
preclude [*4]  a district court from allowing any 
challenge to the recorded assignment of an 
incontestable registration, since that would "improperly 
conflate[] incontestability with the analytically distinct 
issue of whether a subsequent transfer of the marks 
was valid." Fed. Treasury Enter. Sojuzplodoimport v. 
Spirits Int'l N.V., 623 F.3d 61, 63 (2d Cir. 2010). Rather, 
"the question of the validity of the assignment is 
antecedent to the question of incontestability." Id. at 69.

A different section of the Lanham Act governs 
assignment of registered marks and outlines the 
procedure for informing the PTO that a registrant or 
subsequent owner has assigned a mark. See 15 U.S.C. 
§ 1060. Under section 1060, the fact that an assignment
is recorded with the PTO is "prima facie evidence of
execution" of that assignment. 15 U.S.C. § 1060(a)(3).
However,

[p]rima facie evidence of execution is not the same
as conclusive evidence of the validity of an
assignment. As the PTO has stated, "[t]he mere act
of recording [an assignment] document is a
ministerial act," and "[t]he Assignment Branch [of
PTO] does not examine the substance of the
transaction;" rather, it records any assignment "that
appears on its face to be an assignment." In re
Ratny, 24 U.S.P.Q.2d 1713, 1715 (Com'r Pat. &
Trademarks 1992). "Since the act of recording a
document is not a determination of the document's
validity," the existence of a recorded assignment
"does not preclude [*5]  a party from ... establishing

its ownership of the mark in a proper forum, such 
as a federal court." Id. (emphasis added); see also 
Louis Altman and Malla Pollack, 3 Callmann on 
Unfair Competition, Trade & Monopolies § 20:62 
(4th ed. 2010).

Sojuzplodoimport., 623 F.3d at 68. Therefore, simply 
because Plaintiff submitted a copy of the Agreement to 
the PTO and that office subsequently designated the 
mark as being assigned from Chambers to 
UBU/Elements does not require me to ignore Chambers' 
challenge to the validity of that record.2 The high 
standard for a TRO demands that the Court inquire 
further to determine whether it is likely that Plaintiff will 
be able to prove the PTO's "ministerial act" of recording 
the assignment properly reflects ownership of the mark.

I am not convinced that Plaintiff can prove it owns the 
mark simply by pointing to the Agreement. The plain 
language of the Agreement3 indicates that Defendant 
Elements Personal Care, Inc. promised to "sell, grant, 
convey, transfer, assign, and deliver [*6]  to" Plaintiff the 
tangible and intellectual property associated with ATG. 
Ex. A to Pl. Reply at 1. The contract further provides 
that Defendant Elements Personal Care, Inc. promised 
to deliver any necessary documents to assign or convey 
its right, title, and interest in ATG to Plaintiff at a closing 
of sale meeting. Ex. A to Pl. Reply at 2-3. It appears 
from the testimony and affidavits of the parties that this 
closing never occurred, and therefore Defendants never 
assigned the marks to Plaintiff in writing. For example, 
Chambers asserts he has never assigned any 
intellectual property pursuant to the Agreement. 
Chambers Aff. at ¶ 28. Chambers also points out that 
the Agreement illogically provides a closing date that 
precedes the date upon which the agreement was 
purportedly assigned. Agreement, Ex. A to Pl.'s Reply at 
2. Finally, Plaintiff's principal Alan Blau testified at the
June 7, 2016 hearing that he did not notice that the
formalities involved in recording the assignment of the

2 It appears that this document was filed with the PTO in direct 
response to a cease and desist letter that Chambers sent 
asserting his ownership of the marks, which further supports 
my inclination to view it with caution.

3 Chambers argues that the Agreement itself is invalid 
because the copy submitted [*7]  by Plaintiff is an altered 
version of the one he signed. However, since the version he 
submits as the "original" Agreement does not differ in a way 
that is material to my analysis, I need not decide whether 
either of the documents presented to the Court is genuine at 
this time.
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mark had not been performed until he received a cease 
and desist letter from Chambers challenging ownership 
of the marks.

The Lanham Act requires that assignments of federally 
registered trademarks be in writing. 15 U.S.C. § 1060.4 
Furthermore, "[a]n agreement to assign a mark in the 
future is not a present assignment and does not vest 
legal title at the time of the agreement." 3 McCarthy on 
Trademarks and Unfair Competition § 18:4 (4th ed.) 
(citing Gaia Technologies, Inc. v. Reconversion 
Technologies, Inc., 93 F.3d 774, 779 (Fed. Cir.1996), 
amended on reh'g in part by, 104 F.3d 1296 (Fed. Cir. 
1996)); see also Li'l' Red Barn, Inc. v. Red Barn System, 
Inc., 322 F.Supp. 98 (N.D. Ind. 1970), aff'd per curiam, 
174 U.S.P.Q. 193 (7th Cir. 1972) ("[T]he rule is well 
established that a mere agreement for the future 
assignment of a trademark is not an assignment of 
either the mark itself or the goodwill attached to it."). I 
am therefore persuaded that while Defendants may 
have promised to assign the mark, there is insufficient 
evidence that such a promise was fulfilled and an 
assignment was executed. There are too many 
unresolved factual issues for me to conclude at this 
point that Plaintiff is likely to succeed on the Lanham Act 
claims asserted in the Complaint.

Because ownership of the marks is also largely 
dispositive of Plaintiff's likelihood of success on its 
Tortious Interference claim, I also find it is inappropriate 
to grant a Temporary Restraining Order regarding that 
claim at this time.

Per Plaintiff's request at the June 7 hearing, a 
conference call is scheduled for Friday, June 24, 2016 
at 2:00 p.m. to discuss expedited discovery and a 
preliminary injunction hearing. Counsel for Plaintiff is 
requested to initiate the call with opposing counsel and 
then call Judge McHugh's Chambers at 267-299-7301.

4 There are a limited number of exceptions. [*8]  For example, 
an assignment in writing may not be necessary to transfer 
certain common law rights in a trademark. See Warden v. 
Falk, No. 11-2796, 2011 U.S. Dist. LEXIS 82956, 2011 WL 
3204815, at *6-7 (E.D. Pa. July 27, 2011). In addition, a 
merger of one corporation into another effects a transfer of the 
marks owned by the acquired corporation, even without a 
formal assignment. Am. Mfg. Co., Inc., 192 U.S.P.Q. (BNA) ¶ 
498 (P.T.O. Aug. 31, 1976). None of these exceptions appears 
to be relevant to Plaintiff's claims, but this opinion should not 
be construed to limit Plaintiff's ability to raise such arguments if 
appropriate.

/s/ Gerald Austin McHugh

United States District Court Judge

End of Document
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EXHIBIT 281



Joinder recommendations

1. That all those who participated in the underlying proceeding as a “party” receive
notice from a claimant (in IRPs under Bylaw section 4.3(b)(iii)(A)(3)) of the full Notice
of IRP and Request for IRP (including copies of all related, filed documents)
contemporaneously with the claimant serving those documents on ICANN.

2. That all such parties have a right to intervene in the IRP. How that right shall be
exercised shall be up to the PROCEDURES OFFICER, who may allow such intervention
through granting IRP-party status or by allowing such party(ies) to file amicus brief(s),
as the PROCEDURES OFFICER determines in his/her discretion. No interim relief or
settlement of the IRP can be made without allowing those given amicus status as a
matter of right as described herein a chance to file an amicus brief on the requested
relief or terms of settlement.

[Page 1]
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Joinder recommendations (con’t)

3. In reviewing such applications, and without limitation to other obligations under the
bylaws, the PROCEDURES OFFICER shall endeavor to adhere to the provisions of Bylaw section
4.3(s) to the extent possible while maintaining fundamental fairness.

4. Persons/entities participating in IRPs as amici shall each, for purposes of bylaw section
4.3(r) only, be considered “parties” to the IRP.

[On call May 11, 2017, we agreed to strike number 4, which is no longer part of this Joinder 
recommendation. We may look for other, non-financial, avenues to create disincentives for 
frivolous or abusive amici briefs but for now have not done so and this Joinder 
recommendation consists only of points 1 – 3 of these  two Joinder slides.]

[Page 2]



Panel Conflict of Interest recommendations

1. Term limit of five years (as in bylaw) – no renewal (as in Work Stream One Final
Report); [reconsidered on call – appears agreement for one additional five-year term
(total ten-year term possible but not guaranteed) and so that is the proposal for first
reading].

2. Panelists in ongoing cases (still pending at end of the panelist’s final term) can proceed
to conclusion in that case but cannot be assigned to others.

3. Further discussion needed:

• Staggered terms – if we use 3-year term for  three of the first members to standing panel shall
they be eligible for two full a second, five-year terms thereafter (total 13-year term possible but
not guaranteed beyond three)? (I recommend yes); [support on call for yes and so that is the
proposal for first reading]

• Do case assignments end before term ends?

[Page 3]



Panel Conflict of Interest recommendations

4. Add a provision to Section 3 of the USPs in appropriate place  as 
follows:

In addition to the requirements in the Bylaws, every panelist shall 
be impartial and independent of the parties at the time of 
accepting an appointment to serve and shall remain so until the 
final decision has been rendered or the proceedings have 
otherwise finally terminated.

[Page 4]



Retroactivity recommendations

1. With respect to substantive IRP standard:

• No retroactivity.

2. With respect to USP rules:

• With respect to the retroactive application of the new rules to IRPs now pending and
filed on or after Oct. 1, 2016, I recommend that we insert a provision allowing a
party to request the panel hearing the case to decide this as a matter of discretion.
We should add a standard for the panel in reviewing such requests, specifically that
unless all parties consent it shall not allow new rules to apply to pending cases if that
action would work a substantial unfairness or increase in costs to any party or
otherwise be unreasonable in the circumstances.

[Page 5]



“Materially affected” – Standing recommendations

1. As for the recommendation that essentially anyone can bring an IRP  claim:

• Recommend against that as beyond bylaws.

2. As for standing with respect to “imminent harm” recommend:

• Revise the definition of Claimant (Section 1 of USPs) to take into account the strict provisions
of bylaw section 4.3(p) (even though the definition of Claimant in the USPs follows the
provision of bylaw section 4.3(b)(i)).

• Make corresponding changes in Section 9 of the USPs as required.

• Recommend against changing provisions of Section 11.d of the USPs and recommend that
they be left unchanged.

[Page 6]



EXHIBIT 282



[IOT] Some IRP comments treatment for Frist Reading

McAuley, David  
Fri May 12 15:46:49 UTC 2017

• Previous message: [IOT] memo referred to on last call [re-titled]
• Next message: [IOT] Some IRP comments treatment for Frist Reading
• Messages sorted by: [ date ] [ thread ] [ subject ] [ author ]

Dear members of the IRP IOT: 

On the call yesterday, May 11, we discussed the slides entitled "IRP Slides for meeting May 11" that were 
sent to the list on May 10th. 

As noted during the call, I have re-worked the slides based on our discussions and send them now (new title: 
Certain IRP Comments treatment for first reading) as a call for first-reading on these issues: 

********* Joinder; 

********* Panel conflict of interest; 

********* Retroactivity; and 

********* Standing (Materially Affected). 

This "first reading" consists of the period until (and including) our next call (May 18 - I will ask Bernie 
or Brenda to confirm the time). That will serve as time within which to assess and agree or disagree. 

Thank you. 

Important drafting notes: 

Additions are in red. 

Even though we appeared to agree on the call May 3rd that panelists would have one five-year term with no 
opportunity for renewal, we discussed that notion further yesterday and the balance tilted toward allowing 
for a one-time renewal of an additional five-year term (total cap on service as panelist at ten years). The 
discussion yesterday on this issue is largely captured on pages 18 - 22 of the "Raw Caption Notes" of the 
call accessible here by scrolling down: https://community.icann.org/pages/viewpage.action?pageId=64084338

I added a second five-year term eligibility for panelists who receive three-year initial terms under the 
"staggered" selection process we have discussed. It seems the logical consequence but I note that this part 
was not explicitly discussed on yesterday's call so please give it some thought. 

The slides on retroactivity are as discussed. Note to Sam, you indicated that you may have some comments on 
the retroactivity provision relating to rules so please note that. 

Best regards, 

David 

[IOT] Some IRP comments treatment for Frist Reading

1/27/2019https://mm.icann.org/pipermail/iot/2017-May/000224.html
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David McAuley 

Sr International Policy & Business Development Manager 

Verisign Inc. 
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[IOT] Status update

McAuley, David  
Fri May 19 17:37:28 UTC 2017

• Previous message: [IOT] Fwd: FW: Trying to coordinate Joinder comments 
• Next message: [IOT] Caption Notes-Recordings-Transcript links for IRP-IOT Meeting #22 - 18 May 2017
• Messages sorted by: [ date ] [ thread ] [ subject ] [ author ]

Dear members of the IRP IOT: 

We have a call on Thursday, May 25, at 19:00 UTC - I will send an agenda by Wednesday - probably sooner. 

(FYI - we have two further calls scheduled after next Thursday and prior to ICANN 59 - they are on Tuesday June 
6, and Thursday June 15.) 

We need to wrap issues on the supplementary procedures to get that part of our work finished. Here is where we 
stand: 

First Reading Done: 

********* Joinder issue - see 1-slide PPT attached (IRP IOT Joinder ...) 

Ready for First Reading agreement: 

********* Retroactivity; and 

********* Standing (Materially Affected) - see 2-slide PPT attached (IRP IOT First Reading May 25 ...). 

Ready for discussion (potential for First Reading): 

********* Challenges to Consensus Policies -see my email<http://mm.icann.org/pipermail/iot/2017-May/000213.html> 
of May 9. That email gives background and then in that email I made these recommendations: 

I recommend that we create a mandatory right of intervention for the SO whose policy is under challenge. And I 
recommend that we treat it along the lines I recommended for other Joinder issues, specifically as follows: 

********* That such SO receive notice from a claimant of the full Notice of IRP and Request for IRP (including 
copies of all related, filed documents) contemporaneously with the claimant serving those documents on ICANN; 
and 

********* That such SO have a right to intervene in the IRP. How that right shall be exercised shall be up to 
the PROCEDURES OFFICER, who may allow such intervention through granting IRP-party status or by allowing such SO 
to file amicus brief(s), as the PROCEDURES OFFICER determines in his/her discretion. No interim relief or 
settlement of the IRP can be made without allowing those given amicus status a chance to file an amicus brief on 
the requested relief or terms of settlement. 

********* I therefore suggest we stop short of providing such notice to SGs, WG Chairs and community members, 
and "those who helped create the consensus policy and those whose interests are represented in/affected by it." 

********* I do not see the need to limit what a panel can do with respect to challenges to consensus policy 
inasmuch as bylaw section 4.3(o) seems well suited to address the matter. 

 Compromise approach floated, possible First Reading agreement: 

********* Panel conflict of interest topic: 

o See slides 3 and 4 of the attachment to my email<http://mm.icann.org/pipermail/iot/2017-May/000224.html> of
May 12.

o Remaining differences over whether standing panel members are limited to one five-year term or can serve
another. A potential compromise exists around the notion of "automatic" renewal for one additional term with
some intervention by SOs/ACs (1) if the panelist is deemed ineffective (?) or (2) based on grounds used for

[IOT] Status update
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Joinder – First Reading complete

1. That all those who participated in the underlying proceeding as a “party” receive notice
from a claimant (in IRPs under Bylaw section 4.3(b)(iii)(A)(3)) of the full Notice of IRP and
Request for IRP (including copies of all related, filed documents) contemporaneously with the
claimant serving those documents on ICANN.

2. That all such parties have a right to intervene in the IRP. How that right shall be exercised
shall be up to the PROCEDURES OFFICER, who may allow such intervention through granting
IRP-party status or by allowing such party(ies) to file amicus brief(s), as the PROCEDURES
OFFICER determines in his/her discretion. No interim relief or settlement of the IRP can be made
without allowing those given amicus status as a matter of right as described herein a chance to
file an amicus brief on the requested relief or terms of settlement.

3. In reviewing such applications, and without limitation to other obligations under the
bylaws, the PROCEDURES OFFICER shall endeavor to adhere to the provisions of Bylaw section
4.3(s) to the extent possible while maintaining fundamental fairness.
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(including copies of all related, filed documents) contemporaneously with 
the claimant serving those documents on ICANN. 

2.      That all such parties have a right to intervene in the IRP.  The 
timing and other aspects of intervention shall be managed pursuant to the 
applicable rules of arbitration of the ICDR except as otherwise indicated 
here. The manner in which this limited intervention right shall be exercised 
shall be up to the PROCEDURES OFFICER, who may allow such intervention 
through granting IRP-party status or by allowing such party(ies) to file 
amicus brief(s), as the PROCEDURES OFFICER determines in his/her discretion. 
An intervening party shall be subject to applicable costs, fees, expenses, 
and deposits provisions of the IRP as determined by the ICDR. An amicus may 
be subject to applicable costs, fees, expenses, and deposits provisions of 
the IRP as deemed reasonable by the PROCEDURES OFFICER. 

3.            No interim relief that would materially affect an interest of 
any such amicus to an IRP can be made without allowing such amicus an 
opportunity to be heard on the requested relief in a manner as determined by 
the PROCEDURES OFFICER. 

4.      In handling all matters of intervention, and without limitation to 
other obligations under the bylaws, the PROCEDURES OFFICER shall endeavor to 
adhere to the provisions of Bylaw section 4.3(s) to the extent possible 
while maintaining fundamental fairness. 

Best regards, 

David 

David McAuley 

Sr International Policy & Business Development Manager 

Verisign Inc. 

 

From: iot-bounces at icann.org [mailto:iot-bounces at icann.org] On Behalf 
Of McAuley, David via IOT 
Sent: Friday, July 21, 2017 9:57 AM 
To: iot at icann.org
Subject: [EXTERNAL] [IOT] Issues Treatment - Joinder 

[IOT] Joinder issues toward FIRST READING [renamed subject line]
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Dear members of the IRP IOT: 

Let's move some issues along on list -see our  sign-up 
sheet<https://docs.google.com/spreadsheets/d/1Hi HgvrfsT33p5mfYWT4-x-
uhEoy9nCK8owX5uTKC0U/edit?ts=591dda09#gid=0> for issues. This email deals 
with the joinder issue. 

These following three numbered paragraphs constitute the previous 
proposal<http://mm.icann.org/pipermail/iot/2017-June/000251.html> on 
joinder: 

1. That all those who participated in the underlying proceeding as a
"party" receive notice from a claimant (in IRPs under Bylaw section 4.3(b)
(iii)(A)(3)) of the full Notice of IRP and Request for IRP (including copies
of all related, filed documents) contemporaneously with the claimant serving
those documents on ICANN.

2. That all such parties have a right to intervene in the IRP. How that
right shall be exercised shall be up to the PROCEDURES OFFICER, who may
allow such intervention through granting IRP-party status or by allowing
such party(ies) to file amicus brief(s), as the PROCEDURES OFFICER
determines in his/her discretion. No interim relief or settlement of the IRP
can be made without allowing those given amicus status as a matter of right
as described herein a chance to file an amicus brief on the requested relief
or terms of settlement.

3. In reviewing such applications, and without limitation to other
obligations under the bylaws, the PROCEDURES OFFICER shall endeavor to
adhere to the provisions of Bylaw section 4.3(s) to the extent possible
while maintaining fundamental fairness.

On July 9th Liz Le of ICANN Legal listed concerns/questions with respect to 
this proposal in an email<http://mm.icann.org/pipermail/iot/2017-
July/000265.html>. 

My comments (as participant and issue lead): 

I will note the gist of Liz's concern/question in italics and then my 
proposal/answer in red. 
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One overall note: This joinder proposal is strictly with respect to 
"parties" to expert panels as per #1 above - when we deal with challenges to 
consensus policies we can there deal with how SOs may intervene in those 
matters (remembering that we will ask Sidley to come up with actual "rules" 
language once we finish our work). 

Liz's points (not necessarily her entire comments): 

First, there needs to be rules and criteria established as to who can 
join/intervene by right as well who may be properly joined/allowed to 
intervene at the discretion of the IRP panels. 

The intent is to allow all "parties" at the underlying proceeding to have a 
right of intervention, but that the IRP Panel (through the Procedures 
Officer) may limit such intervention to that of Amicus in certain cases. It 
is not envisioned to allow non-parties from below (or others) to join under 
these provisions - noting that these provisions just deal with parties 
below. We are not displacing rule #7 (Consolidation, Intervention, and 
Joinder) from the draft supplementary 
rules<https://www.icann.org/en/system/files/files/draft-irp-supp-procedures-
31oct16-en.pdf> that went out for comment. 

Second, clarification and development is needed on the standard of review 
that is to be applied by the Procedures Officer when determining the extent 
to which an intervenor may participate.  What should the interested parties 
have to demonstrate (e.g., should the interested parties have to demonstrate 
harm based on an alleged violation by ICANN of the Bylaws or Articles?  What 
are appropriate interests that will be supported?).  What types of briefings 
and opportunity to be heard are needed in order to allow an interested party 
to petition the Procedures Officer to exercise his or her discretion and 
allow the party to join in the IRP? 

I don't think the intervenor would have to allege or show harm - that is the 
job of the Claimant (presumably the "loser" below) - and that Claimant will 
have to allege/show that the decision by the panel below, if implemented by 
ICANN, would violate the Articles or Bylaws. The intervenor here would 
simply need to show party-status below. I would think that a request for 
joinder would have roughly the same information required of a Claim as per 
Bylaw 4.3(d) and would also require an equivalent filing fee. 

Third, Also fundamental to this question is understanding if there are 
different levels of "joining" an IRP?  Should a person/entity that can 
allege that they have been harmed by an alleged ICANN violation the 
Bylaws/Articles be treated differently than a person/entity that just has an 
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interest in someone else's claim that the Bylaws were violated?  Keeping the 
purpose of the IRP in mind, does it make sense to treat each of these as 
having "IRP-party status"? 

I think that in these circumstances (dealing with an expert panel below 
decision) the "winner" below would most probably be accorded party status 
and would have an obvious interest. The more difficult case might be an 
intervenor who was also a "loser" below in cases where there may have been 
more than two parties. Maybe we should require that they allege and show a 
material likelihood of winning on rehearing if the IRP panel were to advise 
ICANN to call for a rehearing. 

Fourth, It would also be helpful to clarify if IRP-party status includes the 
ability to be a prevailing party, is entitled to its own discovery, and if 
such discovery would be coordinated or consolidated with that of the 
claimant? 

My suggestion would be that anyone with party status (rather than amicus 
status) have discovery rights as coordinated by the IRP panel. 

Fifth, An amicus curiae, as generally understood, typically does not 
participate as a party to a proceeding.  The concept of allowing for 
briefing at the interim relief stage from an amicus, or a third party that 
believes it has an interest in the outcome (with IRP-party status or not), 
could be appropriate, but more information is needed as to the timing and 
expectation of what intervention or briefing is expected to achieve. 

Perhaps this right should be limited to instances where requested interim 
relief, if granted, could materially harm the amicus's ability to 
pursue/achieve their legitimate interest. 

Sixth, What standard is the panel adhering to when considering an amicus? 
Are there timing requirements of when the process should be invoked?  The 
timing for an amicus curiae to comment on interim relief should take into 
account the fact that the interim relief process is an expedited process to 
provide emergency relief.  For example, at what point in time can an amicus 
curiae comment on interim relief - during the briefing stage seeking interim 
relief or after the IRP Panel makes a determination an interim relief? 

If the above responses don't address standard sufficiently then a specific 
proposal is invited. As for timing, I propose notice of intent to file 
within 10 days of receipt of the claim (not business days) with timing for 
briefs (whether as party or amicus) determined by PROCEDURES OFFICER. 
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Seventh, In regard to the settlement of issues presented in an IRP, the 
settlement of disputes is a private and often confidential process between 
two parties.  It is unclear how and why an amicus curiae, who is not a party 
to the IRP, would be entitled to have input in the settlement amongst two 
(or more) parties to an IRP.  What is the procedure for such a process? What 
types of briefings and opportunity to be heard are needed in order to allow 
an amicus curiae to comment on interim relief or settlement?  Parties are 
not even required to notify or brief the panel during settlement discussion, 
and the panel does not have an opportunity to vet a settlement, so what else 
would need to be changed (and on what grounds) to make this intervention 
into a settlement feasible and justified as to cost and burden to the 
parties?  Parties should not be required to prolong an IRP if they would 
prefer to end it. ... how is the right of an amicus curiae to approve 
settlement terms balanced with the interests of the parties to the 
settlement to keep the terms of the settlement confidential? 

This seems a fair point and perhaps the right to intervene as to a 
settlement must be limited to parties. 

Eighth, Additional development is needed to ensure that an amicus curiae's 
exercise of its rights to comment on interim relief or settlement does not 
delay the emergency relief and prejudice the rights of the parties to the 
IRP. 

The reference (to Bylaw Section 4.3(s)) in paragraph 3 of the original 
proposal is intended to address this. 

Ninth, further clarification and development is needed regarding timing of 
the joinder and intervention processes. The amount of time in which a party 
has to intervene or join in the IRP and the briefing schedule for such 
motion should take into consideration the intent under the Bylaws for IRP 
proceedings to be completed expeditiously with a written decision no later 
than six months after the filing of the Claim if feasible. 

Suggest 10 days for notice etc., as noted under SIXTH above. 

Tenth, another issue for consideration pertains to the extent to which 
confidential information can/should be shared with parties 
intervening/joining.  For example, if a claimant wants to submit 
confidential information in support of its IRP, it should be able to protect 
that information from being accessible to intervenors, some of whom could be 
competitors or contracted parties.  Do intervenors get access to information 
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Stevens v. National Life Assur. Co. of Canada, 20 Wash.App. 20 (1978)

578 P.2d 1327

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 2

September 5, 1974 was for a 10-year decreasing term
policy in the amount of $20,000 with semi-annual
premiums, a waiver premium benefit, and an automatic
loan privilege. Stevens paid $111.50 with his application.
On October 25, 1974 National executed policy No.
**1328  554054 in the name of George B. Stevens in

the amount of $20,000 with a 10-year non-participating
decreasing term policy with an annual premium of
$273.60. The premium language in the policy read:

$273.60 payable on 25th day of
October, 1974 and annually thereafter
until eight full years' premiums shall
have been paid, or until the prior death
of the insured.

Stevens' estate was listed as the beneficiary of the policy.
The policy made no direct reference to the waiver
of premium benefit and the automatic premium loan
privilege.

Stevens was a bartender and the issued life policy made
no provision for an increased risk rating because of his

occupation. Apparently it was necessary for Stevens to
agree in writing to the additional risk premium because on
November 5, 1974, some 11 days after the execution of the
policy, Stevens signed a written authorization to amend
his application as follows:

*22  Policy No. 544,054

AMENDMENT OF APPLICATION

I, GEORGE B. STEVENS hereby amend the application
for Life Insurance made to THE NATIONAL LIFE
ASSURANCE COMPANY OF CANADA on the 5th
day of Sept. 1974 in the manner provided below and
understand and agree that this amendment shall become
part of the said application, the information in which, in
all other respects, is confirmed as being full, complete and
true as at the date hereof.

Part I, Question 5, of said application shall be amended
as follows:

Plan--10 Year Reducing Term--Non Participating Sum
Insured--$20,000.00

Regular Premium...................................................................................
 

$213.60
 

Extra Occupational Premium.................................................................
 

60.00
 

TOTAL ANNUAL PREMIUM
 

$273.60
 

Premium to be paid $138.80 Semi-Annually.
I understand and agree that the TOTAL DISABILITY
BENEFIT WAIVER OF PREMIUM will not be included
in this policy.

SIGNED AT
this 26th day of Nov. 1974

/s/ George B. Stevens

Under the amendment Stevens paid an additional $27.30
for a total premium payment of $138.80 (the amount of
the semi-annual premium). The amendment was silent
as to the automatic loan privilege. Other than the initial
premium payment of $138.80, no additional premium
payment was made prior to George Stevens' death.

Furthermore, no billing notice nor late payment offer
notice was ever sent by National at any time to Stevens.

On September 20, 1975 Stevens died, 35 days before the
end of the first year policy period on October 25, 1975. The
attorneys for the estate of Mr. Stevens wrote to National
at its head office in Glens Falls, New York on October
31, 1975 advising National of George Stevens' death
and requesting payment of benefits. National refused,
claiming Stevens' policy had lapsed for non-payment of
the April 24, 1975 semi-annual premium.

In June 1976 the administrator of the estate commenced
an action against National to recover the proceeds of
Stevens' policy No. 544054.

*23  ISSUE
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Provision of statute which treats as
core proceeding “matters concerning the
administration of the estate,” cannot apply
in Chapter 9 case, which involves no estate.
11 U.S.C.A. §§ 103(f), 541(a), 901(a); 28
U.S.C.A. § 157(b)(2)(A).

Cases that cite this headnote

[17] Bankruptcy
Core or non-core proceedings

It is the nature of the proceeding, meaning
its relation to the basic function of the
bankruptcy court, and not the state or
federal basis for the claim, that determines
whether proceeding is a “core proceeding.” 28
U.S.C.A. § 157(b)(3).

Cases that cite this headnote

[18] Bankruptcy
Core or related proceedings

Proceedings to assume or reject executory
contracts, arising as they do under the
Bankruptcy Code and being unavailable
outside of bankruptcy, affect the adjustment
of the debtor-creditor relationship within the
meaning of statute identifying categories of
core proceedings, and therefore are “core
proceedings.” 11 U.S.C.A. § 365(a); 28
U.S.C.A. § 157(b)(2)(O).

Cases that cite this headnote

[19] Bankruptcy
Particular proceedings or issues

Receiver's claim for declaratory judgment
that school district which operated city's
public schools was part of city arose entirely
under state law, rather than Bankruptcy
Code, would not decide any core matter,
and, although it arose in city's Chapter 9
case, could have arisen and been brought
other than in bankruptcy court, and therefore
claim was “non-core proceeding” and was
merely “related to” bankruptcy case, even
though requested declaration could be useful
in structuring negotiations with unions

with which school district had collective
bargaining agreements (CBAs) and could
have consequence for core matters in case,
including rejection of CBAs, litigation and
adjustment of claims, and extent of automatic
stay. 11 U.S.C.A. §§ 362, 365(a); 28 U.S.C.A.
§ 157(c)(1).

Cases that cite this headnote

[20] Bankruptcy
Particular proceedings or issues

Claim for declaratory judgment brought
by receiver for Chapter 9 debtor-city,
which sought determination as to receiver's
authority under Rhode Island's fiscal stability
laws pursuant to which he was appointed,
arose entirely under state law, and could
have arisen and been brought other than
in bankruptcy court had city not sought
bankruptcy relief, and therefore claim was
“related to” bankruptcy case, but was “non-
core proceeding.” 28 U.S.C.A. § 157(c)(1).

Cases that cite this headnote

[21] Bankruptcy
Particular proceedings or issues

Bankruptcy
Submission to district court for judgment

Bankruptcy judge could hear state-appointed
receiver's declaratory judgment complaint in
city's Chapter 9 case and propose findings
of facts and conclusions of law for entry of
final judgment by district court on receiver's
two non-core claims for declaratory relief. 28
U.S.C.A. §§ 157(c)(1), 2201(a).

Cases that cite this headnote

[22] Federal Courts
Bankruptcy

Bankruptcy jurisdiction statute's mandatory
abstention provision mandates that court
abstain if five conditions are satisfied: (1) the
proceeding is based on a state law claim or
cause of action, (2) the claim or cause of action
is related to a case under Bankruptcy Code but
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[28] Bankruptcy
Municipalities

Exercise of bankruptcy jurisdiction over city,
including its school district, if school district
was part of city rather than separate entity,
did not offend Tenth Amendment where city
voluntarily petitioned for Chapter 9 relief
and did so with proper state authorization.
U.S.C.A. Const.Amend. 10; 11 U.S.C.A. §
109(c)(1).

Cases that cite this headnote

[29] Bankruptcy
Nature and form;  adversary proceedings

Union's argument that school district that
operated public schools of Chapter 9
debtor-city qualified as municipality under
Bankruptcy Code and so had to be treated
as separate and distinct entity for Chapter 9
purposes, even if school district was part of
city under state law, raised issue collateral
to claims for declaratory judgment that were
subject of adversary complaint to determine
whether school district was part of city,
making its debts and contract obligations
subject to adjustment in city's case, and in
substance sought dismissal as to portion of
city's case, and therefore issue had to be
brought as motion filed in main case, with
notice to all creditors, and was not properly
raised in adversary proceeding. 11 U.S.C.A. §
101(40).

Cases that cite this headnote

[30] Bankruptcy
Municipalities

Bankruptcy
Adjustment of Debts of a Municipality

School district that was part of Chapter 9
debtor-municipality, under state law of which
it was a creature, could not be excluded from
bankruptcy relief afforded to municipality
even if school district itself qualified as
“municipality” as defined by Bankruptcy

Code and was thus eligible to be Chapter 9
debtor. 11 U.S.C.A. §§ 101(40), 109(c)(1).

Cases that cite this headnote

[31] Bankruptcy
Adjustment of Debts of a Municipality

State law governed issue of whether school
district that operated public schools of
Chapter 9 debtor-city was part of debtor-
city, such that school district's debts and
obligations were subject to adjustment in
debtor-city's case.

Cases that cite this headnote

[32] Bankruptcy
Application of state or federal law in

general

Federal Courts
Anticipating or predicting state decision

When ruling on an issue of state law, a federal
court exercising bankruptcy jurisdiction, like
a federal court sitting in diversity, must rule as
it believes the highest court of the state would
rule.

Cases that cite this headnote

[33] Federal Courts
Highest court

Federal Courts
State constitutions, statutes, regulations,

and ordinances

In deciding issue of state law, federal court
should employ the method and approach
announced by the state's highest court.

Cases that cite this headnote

[34] Federal Courts
State constitutions, statutes, regulations,

and ordinances

Where issue of state law being decided by
federal court is one of statutory construction,
court should follow state's rules of statutory
construction.
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avoid significant delays in the reorganization process, the
Court heard both motions on an expedited basis and now
addresses them in this memorandum of decision.

PROCEDURAL HISTORY
On August 1, 2011, the City, by and through the
Receiver, filed a voluntary petition under Chapter 9 of
the Bankruptcy Code, commencing the Chapter 9 case in
which this adversary proceeding arises. On December 1,
2011, the Court entered an Order for Relief in the Chapter
9 case. In the first five months of the case, the Receiver
negotiated agreements with three unions with whom the
City had collective bargaining agreements and a further

agreement with the City's retirees.  The court approved
these agreements, each a major step toward a confirmable
plan of debt adjustment.

1 The Receiver has previously reported to the Court
that he has successfully negotiated new collective
bargaining agreements with the City's police,
firefighter, and municipal worker unions; in each
instance the new agreement was part of a consensual
resolution of a motion by the Receiver to reject earlier
collective bargaining agreements with these unions.

*43  In the meantime, the Receiver had also begun
negotiations with the defendant Unions, the Teachers'
Union and Council 94. Each is a party to a collective
bargaining agreement with the Central Falls School
District. The Teachers' Union's contract expired on
August 31, 2011, but under state law, its terms continue

to govern for a time, the extent of which is uncertain. 2

Council 94's contract expires on June 30, 2013. Though
negotiations have continued, each defendant Union
expressly has reserved the right to argue (i) that the School
District is not part of the City and therefore the collective
bargaining process is not within the Bankruptcy Court's
subject-matter jurisdiction and (ii) that the Receiver does
not have the power to act on behalf of the City relative to
collective bargaining with the defendant Unions.

2 At the hearing, counsel for the Teachers' Union
indicated that Rhode Island law was unclear, that the
contract's terms will govern until a new agreement
is reached or perhaps until impasse resolution
procedures are at an end. I express no opinion on
the issue. The parties agree that the contract's terms
continued to govern as of the date of the hearing.

On December 30, 2011, the Receiver filed the complaint
commencing this adversary proceeding, a complaint
seeking only declaratory relief and naming only the
Teachers' Union as a defendant. It requested two
declarations: in Count One, “that the School District is
part of the City and therefore, ipso facto, the collective
bargaining process is within the Bankruptcy Court's
subject-matter jurisdiction”; and in Count Two, “that the
Receiver has the power under the Fiscal Stability Act to
act on behalf of the City relative to collective bargaining
with the Union.” By a first amendment to the complaint,
the Receiver added Council 94 as a defendant. By a
second amendment, the Receiver added numerous related
governmental parties (the “Governmental Defendants”)
as nominal defendants, the court having determined

that these were necessary parties. 3  These amendments
notwithstanding, the complaint's demand for declaratory
relief is unchanged. At the Receiver's request, the court
established an expedited schedule for adjudication of the
adversary proceeding.

3 The Governmental Defendants are the State of
Rhode Island; the Rhode Island Department of
Elementary and Secondary Education and Debora
Gist as the Department's Commissioner; the Rhode
Island Board of Regents for Elementary and
Secondary Education and George Carullo, Patrick A.
Guida, Colleen Callahan, Lorne A. Adrian, Carolina
B. Bernal, Dr. Robert Carothers, Karin Forbes,
Matthew Santos, and Betsy Shimberg as members
of the Board; the Central Falls School District;
Frances Gallo, as Superintendent of the Central Falls
Schools; and the Central Falls Board of Trustees
and Anna Cano Morales, Sonia Rodrigues, Stephanie
Gonzalez, Cheryl LaFond, Brian Keith Nordin, and
Ana Cecilia Rosado as members of the Board of
Trustees.

Before the time to answer the Second Amended
Complaint, the Receiver filed the present motion
for summary judgment. The Teachers' Union filed
an opposition to the motion for summary judgment
and a “cross-motion” to dismiss for lack of subject

matter jurisdiction or to abstain. 4  Having moved under
Fed.R.Civ.P. 12(b)(1) to dismiss or abstain, the Teachers'
Union has not yet filed an answer, and its answer has
not come due. In a separate opposition to the motion
for summary judgment, Council 94 indicated that it
was relying on the opposition filed by the Teachers'
Union and has submitted no separate argument of its
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agree with the United States that the question
presented here is a “narrow  one.

Stern v. Marshall, 131 S.Ct. at 2620 (internal
citations omitted).

c. Mandatory Abstention, 28 U.S.C. § 1334(c)(2)
[22]  In the alternative, the Teachers' Union argues

that 28 U.S.C. § 1334(c)(2) *53  requires that the
court abstain from adjudicating the Receiver's complaint.
Section 1334(c)(2) states:

Upon timely motion of a party in
a proceeding based upon a State
law claim or State law cause of
action, related to a case under title
11 but not arising under title 11
or arising in a case under title 11,
with respect to which an action
could not have been commenced in
a court of the United States absent
jurisdiction under this section, the
district court shall abstain from
hearing such proceeding if an action
is commenced, and can be timely
adjudicated, in a State forum of

appropriate jurisdiction. 36

36 28 U.S.C. § 1334(c)(2).

This subsection applies by its terms to a district court
exercising bankruptcy jurisdiction under § 1334 and, by
operation of 28 U.S.C. §§ 151 and 157(a), to a bankruptcy
court acting upon a bankruptcy matter by reference under

§ 157(a). 37  Section 1334(c)(2) mandates that a court
abstain if five conditions are satisfied: (1) the proceeding is
based on a state law claim or cause of action; (2) the claim
or cause of action is related to a case under title 11 but does
not arise under title 11 and does not arise in a case under
title 11; (3) federal courts would not have jurisdiction over
the claim but for its relation to a bankruptcy case; (4) an
action “is commenced” in a state forum of appropriate
jurisdiction; and (5) the action can be timely adjudicated

in that state forum. 38  The Teachers' Union contends
all five are satisfied. The Receiver opposes abstention,
contending principally that timely adjudication cannot be
had in another forum.

37 The bankruptcy judges in a federal judicial district
“constitute a unit of the district court  for that
district. 28 U.S.C. § 151.

38 Stoe v. Flaherty, 436 F.3d 209, 213 (3d Cir.2006).

[23]  Two of the five conditions appear to be satisfied
here: the proceeding is based on a state law claim or cause
of action it seeks a declaration of rights and relations
under Rhode Island law; and the federal courts would
not have jurisdiction over the claim but for its relation
to a bankruptcy case. However, at least one other, timely
adjudication, is not satisfied, and therefore abstention is

not mandatory. 39

39 The court also questions whether this matter “does
not arise in a case under title 11  and that a
matter “is commenced  when it has not already been
commenced. Where the timeliness requirement is not
satisfied, these concerns are academic and need not be
addressed.

The matters cannot be “timely” adjudicated in a state
forum of appropriate jurisdiction. What constitutes
“timely” adjudication is a function of the needs of the
reorganization process. Here, the Receiver expects to be
in a position to complete negotiations with the Unions
before mid-April. The completion of these negotiations,
and the resolution of the status of the City's obligations to
the Unions (if any), are the last matters he must address
before submitting an amended plan of reorganization on
which the Receiver hopes to proceed to confirmation. The
Receiver's goals, shared by the court, are to resolve the
bankruptcy process and then complete his receivership
in a much shorter time than the usual span of litigation
outside of bankruptcy and, indeed, in other Chapter 9
adjustment cases. This goal is driven in part by the cost
of the reorganization process, which increases with its
length and at some point jeopardizes the reorganization
itself. It is also driven by the need to complete the
receivership process and return the City to municipal
normalcy. The Rhode Island Supreme Court *54  has
itself recognized this imperative with respect to the

receivership of Central Falls. 40  The Receiver filed his
complaint in this adversary proceeding on December 30,
2011, and asked for disposition of the matter by March
2, 2012. After hearing from the Unions, and at their
request, I enlarged that time by approximately a month
but generally agreed with the Receiver's appraisal of the
matter's urgency and with the timeline on which it should
be decided.
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the existence of a right to a jury
trial, and (12) the presence in the

proceeding of nondebtor parties. 42

42 In re Chicago, M. & St. P. & Pac. R.R., 6 F.3d
1184, 1189 (7th Cir.1993); see also In re Middlesex
Power Equip. & Marine, Inc., 292 F.3d 61, 69 (1st
Cir.Mass.2002) (citing court's “broad discretion to
abstain  and citing to lists of factors employed in
other circuits).

“Courts should apply these factors flexibly, for their
relevance and importance will vary with the particular
circumstances of each case, and no one factor is necessarily

determinative.” 43

43 In re Middlesex Power Equip. & Marine, Inc., 292 F.3d
61, 69.

[25]  Several of these factors undisputedly weigh heavily
in favor of abstention. First, the state issues predominate;
both parties do also advance arguments under federal
law, but at bottom both declaratory requests are about
state law. Second, unlike many state law issues that
are routinely litigated in bankruptcy court regarding
contracts, security interests, exemptions, property rights,
and the like the issues presented here are unusual and
not well-trodden. Third, the issues concern the structure
of state and municipal government and its financing and
are thus of special concern to the State of Rhode Island,
its municipalities, and its various authorities. And fourth,
those authorities are necessary parties in this proceeding.
Respect for state law is therefore of greater than usual

importance here, a significant concern. 44

44 Id. (“because section 1334(c)(1) is concerned with
comity and respect for state law, whether a case
involves unsettled issues of state law is always
significant ).

The force of this concern is blunted by other factors.
Though the state issues are not well-settled, they do not
come to this court without determinative signposts in state
law; this court would not be making state law out of
whole cloth. In addition, answers to declaratory requests
can and would be framed narrowly. And, though the
Governmental Defendants are present in this proceeding
as necessary third parties, they have taken no position on
the substantive issues and have not requested dismissal

or abstention but rather, in each of their answers, have
requested the judgment of this court.

Moreover, there are two countervailing concerns. The
first is the importance of these issues to the bankruptcy
case. If the School District is part of the City, then
its contracts may be subject to adjustment in this case.
The Teachers' Union argues that “the City is not a
party to the Unions' contracts and cannot reject them,”
and *56  therefore that the declaratory judgment issues
cannot have a meaningful impact on the bankruptcy
case. This argument puts the cart before the horse. The
purpose of this adversary proceeding is, in effect, to
determine whether the City is a party to the contracts.
The Receiver's ability to reject those contracts, and by
extension to negotiate with authority concerning them, is
hardly settled. The Teachers' Union also contends that
the issues presented cannot meaningfully affect the City's
bankruptcy case for the further reason that the net effect
of rejection of the Unions' contracts on the City would
be negligible because the State will still fund over 95%
of the School District's operating costs over the next

five years. 45  But the Teachers' Union concedes that the
School District budget dwarf's the balance of the City's
budget the figures cited to the court were $44 million
for the School District and $17.5 million for the balance
of the City. It follows that even a small fraction of the
School budget can have a significant effect on the City's
overall ability to make ends meet and to propose a feasible
plan. But even this point misses the big picture: the City's
receipt of budgetary assistance from the State is not a
reason the City should not use the resources at its disposal
in this case to get its budget under control. Control of
the budget is self-justifying, even for those portions of the
budget that the State has and may in the future subsidize
in part or even in full. The availability of life-support is
not justification for not curing the disease that necessitates
it. The City has every reason to diminish the extent of
its necessity, and that in itself is a legitimate goal in this
case. Therefore, the issues presented are of fundamental
importance in this bankruptcy case.

45 Five years is the term of the plan of debt adjustment
the City contemplates filing in this case.

The second countervailing concern is the need for
expedition. For reasons explained above, sending this
matter to state court would likely delay this case for much
longer than the reorganization effort can tolerate or, more
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94] defers to the pleadings filed by the Teachers'
Union].  Council 94 cited no evidentiary basis for
controverting paragraphs 22, 42, and 43.

1. The plaintiff City is a municipality of the State of Rhode
Island (the “State”) and a political subdivision thereof.

2. On August 1, 2011, the City filed a voluntary petition
under Chapter 9 of the Bankruptcy Code with the United
States Bankruptcy Court for the District of Rhode Island,
commencing the Chapter 9 case in which this adversary
proceeding arises.

3. On December 1, 2011, the Court entered an order for
relief in the Chapter 9 case.

4. Defendant Central Falls Teachers' Union (the
“Teachers' Union”) is a labor *58  union that, at present
and since 1967, is and has been the exclusive bargaining
agent for all classroom teachers and eligible certified
personnel of the Central Falls School District (the “School
District”). The Teachers Union has approximately 287
members, who include prekindergarten through grade
12 teachers, certified school nurse teachers, deans,
guidance counselors, school librarians, department chairs,
temporary certified employees, speech pathologists,
coaches, social workers, school psychologists, and certain
part-time certified district staff. The principal office of the

Teachers' Union is located in Lincoln, Rhode Island. 54

54 The facts in this paragraph include the
uncontroverted facts from the Teachers' Unions
Statement of Undisputed Facts, ¶ 1.

5. Defendant Rhode Island Council 94, AFSCME, AFL
CIO Local 1627 (“Council 94”), a labor union, is the
bargaining unit for certain Central Falls non-teacher, non-
certified school employees. Its principal place of business

is in North Providence, Rhode Island. 55

55 The facts in this paragraph include the
uncontroverted facts from the Teachers' Unions
Statement of Undisputed Facts, ¶ 2.

6. The Council 94 employees participate in the Rhode
Island Municipal Employees' Retirement System.

7. All state employees and teachers are required under
Rhode Island law, R.I. Gen. Laws § 36 9 2, to participate
in the Employees Retirement System of the State of Rhode
Island (“ERSRI”).

8. Non-state employees and non-teachers are not
permitted to be members of the ERSRI.

9. In 1952, the City adopted a home-rule charter that
designated the City's school committee as one of the
independent boards and commissions responsible for
performing the executive and administrative work of the
city.

10. On March 26, 1991, the governor of Rhode Island
and the State commissioner of elementary and secondary
education entered into a Memorandum of Understanding
with the mayor of Central Falls and the chairmen of
the Central Falls City Council, the Central Falls School
Committee, and the Central Falls Review Commission.
The Memorandum of Understanding contemplated a full
state administrative and financial takeover of the Central
Falls school system, beginning on July 1, 1992.

11. The Memorandum of Understanding set forth that
the Proposed Agreement was expressly subject to certain
terms and conditions, one of which was General Assembly
approval.

12. In 1991, the Rhode Island General Assembly (the
“General Assembly”) passed legislation, 1991 R.I. Pub.
Laws ch. 312 (the “1991 Act”). The 1991 Act provided
for (i) shared funding of the School District by the State
and the City for fiscal year ending June 30, 1992, and (ii)
a shifting of the administration of the City's schools to a
state administrator who was granted the same powers and
duties afforded to the school committee. Specifically, the
1991 Act provided as follows:

Section 2. State Administrative Takeover of Central
Falls School District July 1, 1991. The state
administrative takeover of the Central Falls school
system, to begin on July 1, 1991, shall be accomplished
in the following manner:

(a) the governor, in consultation with the commissioner
of elementary and secondary education, shall appoint
a special state administrator for the Central Falls
school system.

(b) The special state administrator shall have all the
rights, responsibilities, *59  duties and obligations
afforded to school committees under the applicable
law and regulation of the state.
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trustees appointed by the commissioner of the department
of elementary and secondary education, subject to the
approval of the Rhode Island board of regents for
elementary and secondary education. In part, § 16 2 34
states:

(a) There is hereby established a seven (7) member
board of trustees, which shall govern the Central
Falls School District. With the exception of those
powers and duties reserved by the commissioner of
elementary and secondary education, and the board
of regents for elementary and secondary education,
the board of trustees shall have the powers and duties
of school committees.

(b) The board of regents for elementary and
secondary education shall appoint the members
of the board of trustees from nominations made
by the commissioner of elementary and secondary
education. The chairperson shall also be selected in
this manner. The board of regents shall determine
the number, qualifications, and terms of office of
members of the board of trustees, provided however,
that at least four (4) of the members shall be residents
of the city and parents of current or former Central
Falls public school students. The remaining three (3)
shall be appointed at large.

(f) [ ]The board of trustees shall have ... the following
powers and duties: ... (3) to appoint a superintendent
to serve as its chief executive officer[.] ...

(j) The appointment of the special state administrator
for the Central Falls School District and the Central
Falls School District Advisory Group, created by
chapter 312 of the Rhode Island Public Laws of 1991,
will no longer be in effect upon the selection and
appointment of the board of trustees created in this
section. All powers and duties of the special state
administrator and the Central Falls School District
Advisory Group are hereby transferred and assigned
to the board of trustees created in this section, upon
the selection and appointment of that board.

R.I. Gen. Laws § 16 2 34(a), (b), (f), and (j). 57

57 The Receiver contends that it is established and
uncontroverted that the members of the board
of trustee are not subject to removal by the
commissioner. The Teachers' Union admits this but

contends that neither are the members of the board of
trustees subject to removal by the City. Both positions
are conclusions of law, not statements of fact.

*61  15.1 Effective July 1, 2003, the Board of Regents
approved the School District's first Board of Trustees.
Since then, all members of the Board of Trustees have been
appointed pursuant to § 16 2 34(b). This system of State
control makes the School District unique in all of Rhode

Island. 58

58 Teachers' Union's Statement of Uncontested Facts, ¶
9.

15.2 Whereas, under the revised City Charter currently in
effect, the Mayor and the City Council members must be
legal residents of the City “for at least two years” § 16 2
34(b) as amended by the 2002 Act requires that only four
of the seven members of the Board of Trustees must be
City residents. Of the six current members of the Board of

Trustees, only three are City residents. 59

59 Teachers' Union's Statement of Uncontested Facts, ¶¶
11 and 12.

15.3 The Teachers' Union states that it is established and
uncontroverted that § 16 2 34, as amended by the 2002
Act, was not repealed by the 2007 amendment to the City

Charter and has not been subsequently repealed. 60  The
City responds that this is not an appropriate statement
of fact but a disputed conclusion of law for the court to
determine. The court agrees with the City.

60 Teachers' Union's Statement of Uncontested Facts, ¶
13.

15.4 The Board of Trustees continues to operate the

School District pursuant to § 16 2 34. 6

61 Teachers' Union's Statement of Uncontested Facts, ¶
14.

15.5 The Teachers' Union states that there is evidence that
the School Committee has ceased to exist since 1991, but
the evidence is a statement in the affidavit of Jane Sessums,
who makes the statement on the basis of the 1991 Act, and
therefore this is merely a legal conclusion, and a disputed

one. 62
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65 Section 3 608(2), entitled “Vacancies,  stated:
In case of death, resignation, or inability to
serve, or removal from the ward from which
he was elected, of any member of the school
committee, of if for any other cause there shall be
a vacancy in the membership of the committee, a
majority of the members of the school committee
may appoint, as a member of said committee, a
person who at the time of his appointment shall
be a qualified elector in the ward where such
vacancy occurs. Such persons shall hold office as
a member of the school committee until the first
Monday in January, succeeding the municipal
election, next following his appointment, at
which election the unexpired term shall be filled
by the electors of the ward so affected.

66 Section 3 608(3), entitled “Qualifications of members
of the school committee,  stated in its entirety:
“Members of the school committee, at the time of
their elections, shall be qualified electors of and
residents of the respective ward from which they are
elected.

67 Section 3 100(c) stated: “The executive and
administrative work of the city shall be performed
by: ... (c) The following independent boards and
commissions which are hereby created: ... School
committee.  No other entity listed in § 3 100(c)
was deleted from the list, but three were added
(the Zoning Board, Detention Facility Board, and
Planning Board), and the Board of Pensions and
Retirement was changed to the Board of Retirement.

68 An editor's note appearing in the texts of both
the original and the amended charters, at the start
of Article VI, which includes section 6 107 and
6 108, indicates that the text of this article does
not derive from the 1952 original but from a 1953
corrective amendment to it: “Article VI of the original
Home Rule Charter was declared unconstitutional
in State ex rel Messier v. Turrow et al., 81 R.I.
149, 99 A.2d 484. Subsequently, the Legislature, in
a Special November Session, 1953, enacted chapter
3239 entitled as follows: ‘An Act pertaining to
municipal primaries and elections in the City of
Central Falls, and validating certain provision in
the City of Central Falls Home Rule Charter.  This
Act is set out herein, in place of the original Article
VI.  (Emphasis added.) If this note is to be credited
(I make no determination on that issue), then (i)
the 1952 charter did not include this Article VI, (ii)
the 2007 amended charter may not have included it
either, and (iii) Article VI may be a legislative fix

that the editors reproduced as if it were part of the
charter because it was designed to fill a gap left by
the invalidation of the original Article VI. This leaves
much uncertainty about Article VI.

69 Section 6 107, entitled “Election of members of
school committee,  states:

The school committee shall consist of five
members, one of whom shall be elected from each
of the five wards as the same are now constituted.
The terms of members of the school committee
shall begin on the first Monday of January
following the year in which they were elected,
except that at the election held on January 19,
1954, a member from the first ward shall be
elected to serve from the 1st day of February,
1954 until the first Monday of January, 1956, a
member from the second ward and a member
from the third ward to serve from the 1st day
of February, 1954, until the first Monday of
January, 1958, and a member from the fourth
ward and a member from the fifth ward to serve
from the 1st day of February, 1954, until the
first Monday of January, 1960 and until their
successors are elected and qualified. A member
elected to fill a vacancy shall serve for the balance
of the unexpired term. At each municipal election
to be held on the first Tuesday after the first
Monday in November, 1955 and in every odd
year thereafter, there shall be elected for a term
of six years commencing with the first Monday
in January then next succeeding a member of the
school committee to replace the one whose term
shall be expiring.

In the language of the amended charter, this section
is modified only by the replacement of “the 1st day
of February  each time it occurs with “February
1.

70 Section 6 108, entitled “Vacancies in membership of
school committee,  stated:

In case of death, resignation, or inability to serve,
or removal from the ward from which he was
elected, of any member of the school committee,
of if for any other cause there shall be a vacancy
in the membership of the committee, a majority
of the members of the school committee may
appoint, as a member of said committee, a person
who at the time of his appointment shall be a
qualified elector in the ward where such vacancy
occurs. Such person shall hold office as a member
of the school committee until the first Monday in
January, succeeding the municipal election next
following his appointment, at which election the
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Test 2 The potential component unit is fiscally
dependent upon the primary government; or

Test 3 The financial statements would be
misleading if data from the potential component unit
were not included.

The following entities were considered for classification
as a component unit for fiscal year 2003:

• Central Falls Redevelopment Agency

Although this entity meets certain criteria of the
tests previously listed, it is deemed not to have
separate legal status apart for the City. As a
result, the financial data of the above entity has
been included as a non-major special revenue fund
within the City's financial statements.

• Central Falls Housing Authority

• Central Falls Community Center

• Central Falls School District

• Central Falls Detention Facility Corporation

Since these entities do not meet any of the above
three tests, they have *69  not been included in the

financial reporting entity. 83

83 Teachers' Union's Statement of Uncontested Facts, ¶
26.

52. The covers of the eight annual financial statements
for the School District for the years ended June 30, 2003
through June 30, 2010, describe the School District as “a

component unit of the State of Rhode Island.” 84

84 Teachers' Union's Statement of Uncontested Facts, ¶
27.

53. The School District has its own bank accounts that
are maintained for the benefit of the School District. It is
the responsibility of the Superintendent to maintain those
accounts; the Superintendent has authority over those
accounts and uses them for “school related purposes.”
Except insofar as the School District may be deemed a unit
of the City (a contested issue of law which it is the purpose
of this adversary proceeding to decide), and therefore

the Superintendent a City official, no City official has

authority over those accounts. 85

85 Teachers' Union's Statement of Uncontested Facts, ¶
28.

54. School District employees currently receive paychecks

issued by the School District payroll department. 86

Before the 1991 State takeover, payroll checks for School
District employees were issued by the “City of Central
Falls.” After the takeover, those checks were issued by the

“Central Falls School District.” 87

86 Teachers' Union's Statement of Uncontested Facts, ¶
29.

87 Teachers' Union's Statement of Uncontested Facts, ¶
30.

55. To obtain insurance, the School District participates in
“a non-profit, public entity risk pool (Rhode Island Inter
Local Risk Management Trust, Inc.), which provides
coverage for property/liability claims and workers
compensation claims.” The City, too, participates in the
risk pool, but it signed a participation agreement with
the risk pool separate and apart from the participation
agreement the School District executed with the risk pool.
The School District pays its own premiums to the risk pool
for coverage, separate from any premiums paid by the City

for coverage for the City. 88

88 Teachers' Union's Statement of Uncontested Facts, ¶¶
31 33.

56. The Superintendent answers to the Board of Trustees,
and the Board of Trustees answers to the Board of
Regents and the Commissioner. The School District has
its own Finance Department, HR Department, Building
and Maintenance Department, and IT system separate

from the City. 89

89 Teachers' Union's Statement of Uncontested Facts, ¶
34.

57. The School District maintains its own business
records, which the Superintendent is responsible for

maintaining. 90

90 Teachers' Union's Statement of Uncontested Facts,
¶ 35. The Teachers' Union also contends that it
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Except to *71  the extent that the School District is part of
the City and the Superintendent is therefore a City official,
no City official is responsible for deciding how much any

employee of the School District gets paid. 00

100 Teachers' Union's Statement of Uncontested Facts, ¶
46.

Count I: Whether the School District Is Part of the City

a. Arguments of the Parties
The parties' arguments are numerous and extensive. I
summarize here only their overall structure.

The Receiver's position is as follows. Rhode Island law
governs the question of whether the School District is part
of the City. Case law in Rhode Island recognizes that
education is in the first instance a state-level concern, but
one that the General Assembly has delegated to or vested
in the school committees of the various municipalities. The
Central Falls home rule charter of 1952 created a school
committee and gave to it the basic governance of the City's
schools, collectively known as the School District. The
School District is not a separate entity from the City: it
lacks incidents of municipal sovereignty, such as police
powers and powers of taxation and eminent domain; it
cannot hold property in its own name; though it may
contract in its own name, the City is liable for its contracts;
it cannot be sued in its own name; and prior to 1991, it was
controlled by the City's school committee.

The 1991 and 2002 Acts did not change the School
District's status as a department of the City. The plain
language of those acts confirms that the City remained
the fiscal agent for the School District, that governing
case law was not abrogated, that the City remained liable
for debt service on school bonds, and that the City
continued to own and maintain the school buildings and
adjacent property. More importantly, the Acts cannot
have divested the City of the School District because that
would have altered the City's form of government, which,
by the State constitution, would have required passage by
the City's electorate. Though the City has no active school
committee, the City Charter, amended in 2007, continues
to provide for the election of a school committee.

Nor does the extent of the School District's reliance
on State funding change its status. Many municipalities
receive State funding to aid the operation of their schools.

Central Falls differs only in degree and has continued
to fund the schools, albeit minimally. And the State,
by recent legislation, is requiring the City to fund a
larger portion of the School District's budget in coming

years. 0

101 Anticipating that the Teachers' Union would make an
“arm of the state  argument, the Receiver also made
extensive arguments on that subject. The Teachers'
Union did not in fact make the anticipated argument,
and therefore I need not set forth the Receiver's
position on it. I agree with the Receiver and the
Teachers' Union that the arm of the state theory is
irrelevant.

The Teachers' Union responds in the first instance with
arguments under federal law. The School District is
not a debtor in this Chapter 9 case. It is a separate
and distinct governmental entity. Under federal law, the
School District must be treated as a separate entity for
Chapter 9 purposes and is not authorized to be a debtor in
its own right. The exercise of bankruptcy jurisdiction over
it would violate the Tenth Amendment.

In the alternative, the Teachers' Union argues that, under
Rhode Island law, the School District is not part of the
City. Before 1991, it fit the paradigm of a municipally-
run *72  school district. That changed with the 1991 and
2002 Acts, which together removed the schools from City
control. These changes were sealed by amendments to
the City's charter in 2007, which terminated the City's
school committee. The State's control and funding of the
School District is not just extensive, but complete and
unique in the State. It must be seen as a difference in kind.
Any argument that these changes are “only temporary”
ignores their 21 year duration and modifications to the
City charter. And the cases on which the Receiver relies
are inapposite: they are limited to circumstances where
the school district is funded by the municipality and
controlled by its school committee, neither of which is true
in Central Falls. The State has the power to create a school
district that is independent of a municipality and, by virtue
of the 1991 and 2002 Acts and the amendment to the City
charter, has done so here.

In its reply brief and at oral argument, the Receiver added
a further argument, this one under federal law: that under
the definition of municipality in the Bankruptcy Code, the
School District would not qualify as a municipality in its
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[28]  In Count One, the Receiver seeks only a
determination that the School District is part of the City.
A judgment in his favor on this count would not add
a debtor to this case but merely define the scope of the
existing debtor. That debtor, the City, has voluntarily
petitioned the court for bankruptcy relief and has done
so with proper state authorization; the Teachers' Union
does not contend otherwise. Consequently, the resulting
exercise of bankruptcy jurisdiction over the City, whether
it includes the School District or not, would not offend
the Tenth Amendment. The Teachers' Union appears
to concede this, too, because it argues that the offense
against the Tenth Amendment would occur if (i) the
court exercised jurisdiction over the School District (ii)
notwithstanding that it is a separate entity from the City.
But this cannot occur. If the School District is deemed
a separate entity, there will be no exercise of jurisdiction
over it, either as part of the debtor or as a separate debtor.
The Tenth Amendment argument is therefore moot, of no
consequence.

[29]  This leaves only the Teachers' Union's third
argument: that the School District would qualify as a
municipality under the Bankruptcy Code and therefore,
even if under state law it is part of the City, it must
be treated as a separate and distinct entity for purposes
of Chapter 9. In restated form, the Union is arguing
that *74  even if, under Rhode Island law, the School
District is a part of the debtor City, the Bankruptcy Code
requires that it be treated otherwise. The court need not
address this issue unless it first determines that, under
state law, the School District is part of the City; otherwise,
it is moot. Even if the court were to determine that the
School District is part of the City, the issue would be
collateral to the declaratory counts that are the subject of
the Receiver's complaint. In substance this argument is a
motion to dismiss the bankruptcy case as to a portion of
the debtor. Such a motion must be filed in the bankruptcy
case itself, with notice to all creditors. It is not properly
brought in this adversary proceeding, much less (in the
first instance) by argument in response to a motion for
summary judgment, and is in fact untimely.

[30]  In the interest of completeness, however, I address
the merits here. The Union rests this argument on
five cases in which a school district, utility district,
water district, or housing authority has been deemed a
municipality that is eligible to be chapter 9 debtor in its
own right, separate from the municipality in which it is

located. I need not parse the cases in any depth; at best,
they stand for the proposition that a school district may, in
some instances, be a municipality and an eligible Chapter
9 debtor.

This is very different from saying that Chapter
9 authorizes a bankruptcy court to exclude from
bankruptcy relief a school district or other portion of
an eligible debtor municipality, notwithstanding that the
school district is, under the law of the state of which
it is a creature, part of the debtor municipality. I am
aware of no authority for that practice and find none in
Chapter 9. “[A]n entity may be a debtor under chapter

9 ... if ... such entity is a municipality.” 05  A municipality,
if it is eligible at all, is eligible as it exists in state law.
The Bankruptcy Code neither creates nor redefines it and
makes no provision for limiting eligibility to portions of
otherwise eligible municipalities. This proposal has no
parallel in other chapters of the Code. What the Teacher's
Union is proposing finds no basis in the Bankruptcy Code.

105 11 U.S.C. § 109(c)(1).

In addition, it would be antithetical to the principles of
the Bankruptcy Code, which is informed by an intent
to bring all of a debtor's debts and contracts into
the case, in order to provide the most comprehensive

relief possible. 06  Were the court to exclude from
a municipality's bankruptcy case significant financial
obligations of the debtor, the utility of its bankruptcy
relief would be severely compromised. For all these
reasons, the court rejects this argument.

106 See, e.g., 11 U.S.C. § 101(5) (definition of claim).

[31]  This leaves only Count One as framed by the
Receiver. It asks not whether the School District is a
municipality but whether it is part of the City of Central
Falls. As the City is a creature of Rhode Island law, so

must the answer to this question be. 07  This matter is
therefore governed by Rhode Island law.

107 See Butner v. United States, 440 U.S. 48, 54 55, 99
S.Ct. 914, 918, 59 L.Ed.2d 136 (1979) (“Congress
has generally left the determination of property rights
in the assets of a bankrupt's estate to state law.
“Property interests are created and defined by state
law. Unless some federal interest requires a different
result, there is no reason why such interests should
be analyzed differently simply because an interested
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committee to its municipality on the one hand and the
State on the other. The Rhode Island Constitution grants

the General Assembly plenary power over education. 6

The General Assembly has exercised this power generally
by statutorily vesting power over education in local school
committees:

116 City of Pawtucket v. Sundlun, 662 A.2d 40, 56 57
(R.I.1995) (citing R.I. Const. art. XII, § 1); see also
Nat l Educ. Ass n of R.I. v. Garrahy, 598 F.Supp.
1374, 1387 (D.R.I.1984) (“it is beyond gainsaying that
under Rhode Island] state law, the state exercises
supreme responsibility in the arena of education ).

The entire care, control, and management of all public
school interests of the several cities and towns shall be
vested in the school committees of the several cities and

towns. 7

117 R.I. Gen. Laws § 16 2 9(a); see also East Providence
School Committee v. Smith, 896 A.2d 49, 53
n. 4 (“the General Assembly has delegated its
constitutional responsibilities for public education
to school committees] ). General Laws 1938, ch.
178, § 22 was a precursor to G.L1956 § 16 2 9,
which, like the current version of the statute, vested
school committees with “the entire care, control,
and management  of schools. East Providence School
Committee v. Smith, 896 A.2d at 53 n. 3.

On the basis of this delegation, the Rhode Island Supreme
Court has held, in Cummings v. Godin and repeatedly
thereafter, that school committees are “agencies of the
state” in that they carry out by delegation the educational
mission that resides in the first instance in the General
Assembly; but in the same cases the court has further held
that school committees “are not ‘state agencies' because
their duties are limited to matters of local rather than

statewide concern.” 8  It follows, Cummings concluded,
that “a school committee is a municipal body and

all of its employees, city employees.” 9  Accordingly,
in Cummings, the court held that an employee of the
Woonsocket public schools was an employee of the City of
Woonsocket and subject to a provision in the Woonsocket

city charter applicable to city employees. 20  And in
Peters v. Jim Walter Door Sales of Tampa, Inc., the
court ruled that the City of East Providence, and not the
East Providence School Committee, was the proper party
defendant in a suit for the death of a student from injuries

he incurred in school. 2

118 Cummings v. Godin, 119 R.I. 325, 377 A.2d 1071,
1073 (1977); Coventry School Committee v. Richtarik,
122 R.I. 707, 411 A.2d 912, 915 (1980); Peters v.
Jim Walter Door Sales of Tampa, Inc., 525 A.2d
46, 47 (R.I.1987); East Providence School Committee
v. Smith, 896 A.2d 49, 53 (R.I.2006); accord Casey
v. Newport School Committee, 13 F.Supp.2d 242
(D.R.I.1998) (applying Rhode Island law and holding
city, rather than school committee, was proper
defendant).

119 Cummings v. Godin, 377 A.2d at 1074; Peters v. Jim
Walter Door Sales of Tampa, Inc., 525 A.2d at 47.

120 Id.

121 Peters v. Jim Walter Door Sales of Tampa, Inc., 525
A.2d at 47.

In view of (i) the creation of the Central Falls school
committee by the 1952 city charter, (ii) the General
Assembly's delegation of authority over education to the
various school committees, and (iii) the *77  Rhode
Island Supreme Court's holding that a school committee,
notwithstanding its role as an agency of the state, is a
department of its municipality, I am satisfied that, at least
until 1991 and the changes that ensued, the School District

was part of the City. 22

122 The Teachers' Union appears to agree. “Over twenty
years ago, the Central Falls School District fit into the
paradigm of a municipally controlled school system
that, through its School Committee, administered the
State function of education within the borders of
its home municipality.  Teachers' Unions Amended
Memorandum, p. 37.

e. The 1991 and 2002 Acts and the Charter Amendment
Have subsequent events changed this essentially
constitutional relationship of the City to its school district?
The Receiver argues that notwithstanding the 1991 and
2002 Acts, which removed control of the School District
from the Central Falls School Committee and placed
it first in a state administrator and then in the state-
appointed Board of Trustees that continues to govern
the School District, the essential relation of the City to
the School District remains unaffected. It must remain
unaffected, the Receiver argues, because the 1991 and
2002 Acts were both unilateral acts of the General
Assembly, but a permanent modification of the City's
form of government would have required an amendment
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127 It is not clear whether the Receiver attaches
significance to the fact that, at § 3 608 of the charter,
where three deleted school committee provisions
previously resided, the charter now says “reserved.
The word reserved in that place merely reserves the
section number for possible future use. It does not
in any sense reserve the deleted provisions that had
previously been codified at that section number. In
any event, the word reserved appears only in § 3 608
and not also in § 3 100, the place of the deletion of
real consequence.

In view of this change to the charter and the resulting
disestablishment of the Central Falls school committee, it
is unnecessary to determine whether the 1991 Act or the
2002 Act effectively removed the School District from the
City. The deed has in any event been done by other, more
fundamental, means.

As it stands, the Central Falls School District has been
assigned by the 2002 Act and R.I. Gen. Laws § 16 2 34
to the control of the state-appointed Board of Trustees.
The Board has been given “the powers and duties of a
school committee.” The Board is independent of the City
and not mentioned in the City's charter. Its members are
not elected by City voters, appointed by City officials,
or answerable *79  to City authorities. Rather, they
are appointed by the board of regents for elementary
and secondary education from nominations made by the

commissioner of elementary and secondary education. 28

Four of its seven members “shall be residents of the city
and parents of current or former Central Falls public

school students.” 29  But, as they do not hold their
positions by virtue of the charter and do not answer to City
electors or a City appointing officer, their City residency
does not make them City officials and does not make
the Board the City's school committee. The political and
constitutional separation of the School District from the

City is complete. 30

128 R.I. Gen. Laws § 16 2 34(b).

129 Id.

130 This appears to be confirmed in the recent
amendment of R.I. Gen. Laws § 16 2 9(a)(18) by
2011 R.I. Pub. Laws ch. 11 265, § 1. Prior to the
amendment, § 16 2 9(a)(18) had simply indicated
that “School committees shall have ... the following
powers and duties: ... (18) To enter into contracts.
The amendment added a proviso and an exception

to the proviso. The proviso is “that the power and
duty to enter into collective bargaining agreements
shall be vested in the chief executive officer of the
municipality and not in the school committee.  The
exception expressly excludes “the Central Falls school
district board of trustees established by § 16 2 34
from the application of the proviso, thus negating any
implied power or duty of the “chief executive officer
of Central Falls to enter into collective bargaining
agreements on behalf of the Central Falls School
District.

I do not suggest that this state of affairs is not temporary
or provisional. Still, the court cannot know the future and,
in any event, must judge this controversy according to
present circumstances, not circumstances as they may yet
develop.

f. Facts Deemed Irrelevant
In making this determination, the court has deemed
certain facts to be of little or no relevance, and these
should be dealt with expressly. First is the fact that the City
has been wholly dependent on outside sources, mostly
the State, for the funding of its operating budget for
over twenty years. This fact is irrelevant because there
is no state law that makes it a factor of significance to
the continued relation of this school district to this city.
Municipalities routinely receive state funding, some more
than others. The Unions have cited to me no feature of
state law that might alter the relation of a municipality to
its school district on the basis of the extent or duration
of its state funding. Much less have they specified a legal
tipping point.

Second is the duration of the period in which the City
has not had control of its schools. Again, nothing in the
governing law states that after a certain number of years
in the care of a state administrator or board of trustees,
a city's school district ceases to be its school district. It is
possible for the state to have stepped in as caretaker for
the City, even on an extended basis.

Third is the fact that state law may require the City to
contribute to the funding of its schools. Again, the court is
aware of no provision in the City's charter or in any state
law that makes the School District's status as part of the
City or not dependent on the presence or absence of an
obligation to fund.
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Fourth, the Receiver has emphasized that the School
District lacks many of the attributes of municipal
sovereignty, such as powers of taxation and eminent
domain, and therefore should not be deemed a separate
entity from the City. Under this theory, the School District
must be a dependency of some sort. Again, nothing in the
City's charter or in any other state law *80  of which I
am aware prohibits a city from severing its relationship
to its school district, however dependent, by a properly
approved and ratified amendment of its charter that
disestablishes its school committee, especially where the
State has already provided other governance and support
for the school district. States have conjured all manner of
entities and arrangements through which to fulfill their
objectives.

Fifth, the Receiver emphasizes that the 1991 Act,
which replaced the City's school committee with a state
administrator, nonetheless expressly reserved for the City
the status of “fiscal agent.” It said: “The city of Central
Falls shall continue to be the fiscal agent for the Central
Falls school district, except that a separate interest-
bearing checking account shall be established for the

school district.” 3  I have attached little significance to
this fact for the following reasons. First, nowhere in
the record has the Receiver supplied evidence of what
it means to be the fiscal agent. At least for lack of
evidence establishing its import, the title “fiscal agent” is
wholly undefined and without significance. Second, the
title does not appear in the City's charter and therefore
cannot constitute the basis for a continuing charter-based
relationship between the City and the School District.
Third, the court is by no means confident that the City's
status as fiscal agent has survived the significant changes
to the relationship of the City to the School District that
occurred after the 1991 Act, especially the 2002 Act and
the amendment to the City's charter.

131 1991 R.I. Pub. Laws ch. 312, § 4(e).

Sixth, the labels and classifications in the City's and
School District's financial statements to the effect that
the School District is not a component unit of the City

and is a component unit of the State 32  are essentially
offered as opinions of law and are therefore irrelevant.
To the extent that they are simply offered as accountants'
opinions, it suffices to note that accounting standards do
not necessarily coincide with the law to be applied in this
proceeding and have no relevance.

132 See Facts ¶¶ 51 52.

Seventh, the evidence of the operational independence
of the School District from the City that it maintains
separate bank accounts and financial records, pays its
own payroll, purchases its own insurance, enters into
contracts, makes its own personnel policies and decisions,
all independent of the City is of little significance for
two reasons. First, it has no significance under Rhode
Island law for the charter-based relationship of the City
to the School District. Second, the Unions have adduced
no evidence that this practice differs from the practices
of school districts that are parts of their respective
municipalities.

g. Conclusion as to Motion for Summary Judgment
The material facts are not in controversy, but on the
factual record established by this motion, the Receiver
is not entitled to judgment as a matter of law. Rather,
on the governing law, it appears that judgment should
enter against the Receiver with a declaration that the
School District is not part of the City. Rule 56(f)(1) now
expressly permits a court to grant summary judgment
for a nonmovant, but only “after giving notice and a

reasonable time to respond.” 33  The Court will hold a
status conference to determine whether judgment should
enter against the Receiver or, in the alternative, whether
this adversary proceeding should proceed to trial, *81
as provisionally scheduled. The Receiver's second count
is dependent on the outcome of the first. Upon a final
determination that the School District is not part of the
City, the second would be moot. Entry of this decision
should not be delayed for a merely academic consideration
of that issue. Therefore, as to Count Two, the court will
hold the Motion for Summary Judgment in abeyance
pending a determination as to whether summary judgment
will enter against the Receiver on Count One. If that event,
the court would enter an order deeming Count Two moot.

133 Fed.R.Civ.P. 56(f)(1).

ORDER

For the reasons set forth above, the court hereby
ORDERS as follows:
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I. Introduction

1. On January 28, 2005, five non-governmental organizations, Asociación Civil por

la Igualdad y la Justicia (ACIJ), Centro de Estudios Legales y Sociales (CELS), Center 

for International Environmental Law (CIEL), Consumidores Libres Cooperativa Ltda. de 

Provisión de Servicios de Acción Comunitaria , and Unión de Usuarios y Consumidores 

[hereinafter Petitioners] filed a “Petition for Transparency and Participation as Amicus 

Curiae” [hereinafter the Petition] in the above-entitled case with ICSID.  Asserting that 

the case involved matters of basic public interest and the fundamental rights of people 

living in the area affected by the dispute in the case, the Petitioners requested the 

Tribunal to grant three requests: 

a. to allow Petitioners access to the hearings in the case;

b. to allow Petitioners opportunity to present legal arguments as amicus curiae;

and 

c. to allow Petitioners timely, sufficient, and unrestricted access to all of the

documents in the case. 

2. On February 16, 2005, the Secretary of the Tribunal, at the direction of the

Tribunal President, sent copies of the Petition to the Claimants and Respondent and 

requested them to submit their observations thereon to the Tribunal by March 11, 2005. 

3. The Tribunal received observations from both parties.  The Claimants asked the

Tribunal to reject the Petition in its entirety and to deny each of the requests it contained. 

The Respondent, on the other hand, approved of the Petition.  This order responds to the 

three requests made by Petitioners. 
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II. Access to the Arbitral Hearings

4. Petitioners ask the Tribunal “to concede the applicants access to the hearings” and

also suggest that hearings in the present case should be opened to the public, citing the 

NAFTA cases of Methanex v. United States of America and UPS v. Canada, both of 

which involved public hearings.  By “access to the hearings,” Petitioners not only request 

the right to attend hearings but they also seem to suggest that they be given the 

opportunity to make oral presentations to the Tribunal, asserting “the right of every 

person to participate and make their voices heard in cases where decisions may affect 

their rights…” (Petition Page10). 

5. The presence and participation of persons at ICSID hearings is expressly

regulated by ICSID Arbitration Rule 32 (2), which states: 

“The tribunal shall decide, with the consent of the parties, which other persons 

besides the parties, their agents, counsel and advocates, witnesses and experts 

during their testimony, and officers of the Tribunal may attend the hearings.” 

(emphasis supplied). 

6. Rule 32 (2) is clear that no other persons, except those specifically named in the

Rule, may attend hearings unless both Claimants and Respondent affirmatively agree to 

the attendance of those persons.  In this case, the Claimants, in their observations of 11 

March 2005 on the Petition, have expressed their clear refusal to the attendance by 

Petitioners at the hearings in this case.  Although the Tribunal, as the Petition asserts, 

does have certain inherent powers with respect to arbitral procedure, it has no authority to 

exercise such power in opposition to a clear directive in the Arbitration Rules, which both 

Claimants and Respondent have agreed will govern the procedure in this case.  While the 

3



Methanex and UPS cases (both NAFTA cases under UNCITRAL Arbitration Rules) cited 

by Petitioners did indeed involve public hearings, both claimants and respondents in 

those cases specifically consented to allowing the public to attend the hearings. The 

crucial element of consent by both parties to the dispute is absent in this case. 

7. For the foregoing reasons, the Tribunal unanimously concludes that it must deny 

Petitioner’s request to have access to and attend the hearings in this case. 

 

III. Submission of Amicus Curiae Briefs 

8. Petitioners request the Tribunal to “allow the applicants sufficient opportunity to 

present legal arguments, as amicus curiae.”  Although Petitioners do not define in detail 

the role and nature of an amicus curiae or “friend of the court” in an ICSID arbitration or 

the precise form that such proposed intervention is to take, the Tribunal assumes that the 

amicus curiae role the Petitioners seek to play in the present case is similar to that of a 

friend of the court recognized in certain legal systems and more recently in a number of 

international proceedings.  In such cases, a nonparty to the dispute, as “a friend,” offers to 

provide the court or tribunal its special perspectives, arguments, or expertise on the 

dispute, usually in the form of a written amicus curiae brief or submission.  Claimants in 

their observations of 11 March 2005 asked the Tribunal to refuse such a request, while 

Respondent expressed its approval. 

9. Neither the ICSID Convention nor the Arbitration Rules specifically authorize or 

specifically prohibit the submission by nonparties of amicus curiae briefs or other 

documents.  Moreover, to the knowledge of the Tribunal, no previous tribunal 

functioning under ICSID Rules has granted a nonparty to a dispute the status of amicus 
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curiae and accepted amicus curiae submissions. This lack of specificity in the ICSID 

Convention and Rules requires the Tribunal in this case to address two basic questions: 1) 

Does the Tribunal have the power to accept and consider amicus curiae submissions by 

nonparties to the case? and 2) If it has that power, what are the conditions under which it 

should exercise it? 

10. The Powers of the Tribunal to Accept Amicus Submissions. Article 44 of the

ICSID Convention states: 

“Any arbitration proceeding shall be conducted in accordance with the provisions 

of this Section and, except as the parties otherwise agree, in accordance with the 

Arbitration Rules in effect on the date on which the parties consented to 

arbitration. If any question of procedure arises which is not covered by this 

Section or the Arbitration Rules or any rules agreed by the parties, the Tribunal 

shall decide the question.” (emphasis supplied) 

The last sentence of Article 44 is a grant of residual power to the Tribunal to 

decide procedural questions not treated in the Convention itself or the rules applicable to 

a given dispute. 

11. In applying this provision to the present case, the Tribunal faces an initial

question as to whether permitting an amicus curiae submission by a non disputing party 

is a “procedural question.” At a basic level of interpretation, a procedural question is one 

which relates to the manner of proceeding or which deals with the way to accomplish a 

stated end. The admission of an amicus curiae submission would fall within this 

definition of procedural question since it can be viewed as a step in assisting the Tribunal 

to achieve its fundamental task of arriving at a correct decision in this case. 
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12. Claimants argue in their Observations that such a procedural measure would have 

substantive consequences, since “the practical effect would be that Claimants would end 

up litigating with entities which are not party to the arbitration agreement” (para. 23).  

They also contend that the Tribunal should interpret the ICSID Convention and Rules as 

prohibiting the submission of an amicus curiae brief since the Convention and Rules 

provide only for litigation between investors and host states, a factor that implicitly 

excludes other persons as litigants and parties in an ICSID arbitration. 

13. The Tribunal does not accept Claimants’ interpretation of the ICSID Convention 

and Rules on this point. An amicus curiae is, as the Latin words indicate, a “friend of the 

court,” and is not a party to the proceeding. Its role in other forums and systems has 

traditionally been that of a nonparty, and the Tribunal believes that an amicus curiae in 

an ICSID proceeding would also be that of a nonparty.  The traditional role of an amicus 

curiae in an adversary proceeding is to help the decision maker arrive at its decision by 

providing the decision maker with arguments, perspectives, and expertise that the 

litigating parties may not provide.  In short, a request to act as amicus curiae is an offer 

of assistance – an offer that the decision maker is free to accept or reject.  An amicus 

curiae is a volunteer, a friend of the court, not a party.  

14. In Methanex v. United States of America, a NAFTA case under the 1976 

UNCITRAL Rules, the Decision of the Tribunal on Petitions From Third Parties to 

Intervene as Amici Curiae of January 15, 2001 (see www.naftalaw.org) supports the 

conclusion of the present Tribunal with respect to its power to admit amicus submissions 

in this case.  The Methanex tribunal, interpreting article 15(1) of the UNCITRAL Rules, 

which is substantially similar to Article 44 of the ICSID Convention, concluded that the 
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UNCITRAL Rules gave it the power to accept amicus briefs.  It specifically concluded, 

as does this Tribunal, that “the receipt of written submissions from a person other than 

the Disputing Parties is not equivalent to adding that person as a party to the arbitration.” 

(para.30).  Moreover, like the Methanex tribunal, the Tribunal in the present case finds 

that acceptance of amicus submissions is a procedural question that does not affect a 

disputing party’s substantive rights since the parties’ rights remain the same both before 

and after the submission. 

15. Like the claimants in Methanex, Claimants in the present case argue that amicus

submissions would place an increased burden on the parties and the Tribunal. While that 

result is theoretically possible, it is not inevitable. The Tribunal believes that it can 

exercise its powers under Article 44 in such a way as to minimize the additional burden 

on both the parties and the Tribunal, while giving the Tribunal the benefit of the views of 

suitable amici curiae in appropriate circumstances.  The Tribunal in the present case finds 

further support for the admission of amicus submissions in international arbitral 

proceedings in the practices of NAFTA, the Iran-United States Claims Tribunal, and the 

World Trade Organization. 

16. The Tribunal unanimously concludes that Article 44 of the ICSID Convention

grants it the power to admit amicus curiae submissions from suitable nonparties in 

appropriate cases.  We turn now to consider the conditions under which the Tribunal may 

exercise that power. 

17. The Conditions for the Admission of Amicus Curiae Briefs.  Based on a review

of amicus practices in other jurisdictions and fora, the Tribunal has concluded that the 

exercise of the power conferred on the Tribunal by Article 44 to accept amicus 
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submissions should depend on three basic criteria: a) the appropriateness of the subject 

matter of the case; b) the suitability of a given nonparty to act as amicus curiae in that 

case, and c) the procedure by which the amicus submission is made and considered.  The 

Tribunal believes that the judicious application of these criteria will enable it to balance 

the interests of concerned nondisputant parties to be heard and at the same time protect 

the substantive and procedural rights of the disputants to a fair, orderly, and expeditious 

arbitral process. 

18. The appropriateness of the subject matter of the case for amicus curiae 

submissions.  Petitioners base their request to act as amicus on the ground that this case 

involves matters of significant public interest since the underlying dispute relates to water 

and sewage systems serving millions of people. Claimants, on the other hand, contest that 

characterization, asserting that such “ ΄public and institutional significance’ of the case 

does not exist” (para. 40) and that the case is simply about Claimants’ alleged right to 

compensation for claimed violations of their rights by Respondent. 

19. Courts have traditionally accepted the intervention of amicus curiae in ostensibly 

private litigation because those cases have involved issues of public interest and because 

decisions in those cases have the potential, directly or indirectly, to affect persons beyond 

those immediately involved as parties in the case.  In examining the issues at stake in the 

present case, the Tribunal finds that the present case potentially involves matters of 

public interest.  This case will consider the legality under international law, not domestic 

private law, of various actions and measures taken by governments.  The international 

responsibility of a state, the Argentine Republic, is also at stake, as opposed to the 

liability of a corporation arising out of private law.  While these factors are certainly 
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matters of public interest, they are present in virtually all cases of investment treaty 

arbitration under ICSID jurisdiction.  The factor that gives this case particular public 

interest is that the investment dispute centers around the water distribution and sewage 

systems of a large metropolitan area, the city of Buenos Aires and surrounding 

municipalities.  Those systems provide basic public services to millions of people and as 

a result may raise a variety of complex public and international law questions, including 

human rights considerations.  Any decision rendered in this case, whether in favor of the 

Claimants or the Respondent, has the potential to affect the operation of those systems 

and thereby the public they serve. 

20. These factors lead the Tribunal to conclude that this case does involve matters of

public interest of such a nature that have traditionally led courts and other tribunals to 

receive amicus submissions from suitable nonparties.  This case is not simply a contract 

dispute between private parties where nonparties attempting to intervene as friends of the 

court might be seen as officious intermeddlers. 

21. Given the public interest in the subject matter of this case, it is possible that

appropriate nonparties may be able to afford the Tribunal perspectives, arguments, and 

expertise that will help it arrive at a correct decision.  Rather than to reject offers of such 

assistance peremptorily, the Tribunal, while taking care to preserve the procedural and 

substantive rights of the disputing parties and the orderly and efficient conduct of the 

arbitration, believes it is appropriate to consider carefully whether to accept or reject such 

offers. 

22. The acceptance of amicus submissions would have the additional desirable

consequence of increasing the transparency of investor-state arbitration.  Public 
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acceptance of the legitimacy of international arbitral processes, particularly when they 

involve states and matters of public interest, is strengthened by increased openness and 

increased knowledge as to how these processes function.  It is this imperative that has led 

to increased transparency in the arbitral processes of the World Trade Organization and 

the North American Free Trade Agreement.  Through the participation of appropriate 

representatives of civil society in appropriate cases, the public will gain increased 

understanding of ICSID processes. 

23. For the foregoing reasons, the Tribunal unanimously concludes that the present 

case is an appropriate one in which suitable nonparties may usefully make amicus curiae 

submissions. 

24. The Suitability of Specific Nonparties to Act as Amici Curiae.  The purpose of 

amicus submissions is to help the Tribunal arrive at a correct decision by providing it 

with arguments, expertise, and perspectives that the parties may not have provided.  The 

Tribunal will therefore only accept amicus submissions from persons who establish to the 

Tribunal’s satisfaction that they have the expertise, experience, and independence to be of 

assistance in this case.  In order for the Tribunal to make that determination, each 

nonparty wishing to submit an amicus curiae brief must first apply to the Tribunal for 

leave to make an amicus submission. 

25. Drawing on the experience of relevant NAFTA cases administered by ICSID, as 

well on the Statement of the North American Free Trade Commission on Non-Disputing 

Party Participation of October 7, 2003 (available in English at www.ustr.gov and in 

Spanish at www.economia-snci.gob.mx/sic_php/ls23al.php?s=18&p=1&l=1) the 

Tribunal has determined that nonparties seeking to make an amicus submission in the 
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present case should file a petition with the Tribunal for leave to submit an amicus curiae 

brief and that such petition should include the following information: 

a. The identity and background of the petitioner, the nature of its membership if

it is an organization, and the nature of its relationships, if any, to the parties in the 

dispute. 

b. The nature of the petitioner’s interest in the case.

c. Whether the petitioner has received financial or other material support from

any of the parties or from any person connected with the parties in this case. 

d. The reasons why the Tribunal should accept petitioner’s amicus curiae brief.

26. Upon receipt of a petition for leave to make an amicus curiae submission, the

Tribunal will provide copies of the petition to both Claimants and Respondents and ask 

for their views. 

27. In deciding whether to grant a nonparty leave to submit an amicus curiae brief,

the Tribunal will consider all information contained in the petition; the views of 

Claimants and Respondent; the extra burden which the acceptance of amicus curiae 

briefs may place on the parties, the Tribunal, and the proceedings; and the degree to 

which the proposed amicus curiae brief is likely to assist the Tribunal in arriving at its 

decision. 

28. In view of the fact that the parties have competently and comprehensively argued

all issues regarding jurisdiction, the Tribunal has concluded that it is fully informed on 

these issues and that amicus curiae submissions on jurisdictional questions would not be 

appropriate, under the standards set forth in paragraph 17 above, as they would not assist 

the Tribunal in its task of assessing jurisdiction. 

11



29. Procedure for Amicus Briefs.  If the Tribunal decides to grant leave to a particular 

nondisputing party to submit an amicus curiae brief, the Tribunal at that time will 

determine the appropriate procedure governing the brief’s submission.  The goal of such 

procedure will be to enable an approved amicus curiae to present its views and at the 

same time to protect the substantive and procedural rights of the parties. In this latter 

context, the Tribunal will endeavor to establish a procedure which will safeguard due 

process and equal treatment as well as the efficiency of the proceedings.  In the absence 

of an approved amicus curiae, the Tribunal does not believe it necessary or appropriate to 

formulate such a procedure at present. 

 

III. Access to Documentation in the Case 

30. Petitioners request the Tribunal “…to concede … timely, sufficient, and 

unrestricted access to the documents of the arbitration, namely the parties’ submissions, 

transcripts of the hearings, statements of witnesses and experts, and any other documents 

produced in this arbitration”(page 20).  This broad request for all documentation in the 

case raises difficult and delicate questions because of certain constraints in the ICSID 

Convention and Rules and in the practice of the Centre.  

31. At this stage in the present case, the Tribunal does not believe it is necessary to 

make a ruling on the Petitioners’ ability to have access to documents in this case.  The 

purpose in seeking access to the record is to enable a nonparty to act as amicus curiae in 

a meaningful way.  Having decided that nonparties must first file an application to make 

amicus submissions before the Tribunal may authorize them to act as amici curiae, the 
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Tribunal has decided to defer a decision on the issue of documentary access until such 

time as it may grant leave to a particular nondisputing party to file an amicus curiae brief. 

32. This order is rendered at this stage of the arbitration because the Petition was

made at this stage and the Tribunal considers it good practice not to leave such petitions 

unanswered, even though the Petition proved not to be relevant to the jurisdictional 

phase. Nothing in this order, however, should be read as implying any determination on 

jurisdiction. 

IV. Conclusion

33. Having reviewed the Petition and the observations thereon of Claimants and

Respondent, the Tribunal has unanimously decided to:  

a. deny Petitioners’ request to attend the hearings of this case;

b. grant an opportunity to  Petitioners to apply for leave to make amicus

curiae submissions in accordance with the conditions stated above; and  

c. defer a decision on Petitioners’ request for access to documents until such

time as a the Tribunal grants leave to a nondisputing party to file an amicus curiae 

brief. 

Prof. Jeswald W. Salacuse 
President of the Tribunal 

Prof. Pedro Nikken Prof. Gabrielle Kaufmann-Kohler 
Arbitrator Arbitrator
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International Centre for Settlement of Investment Disputes 
1818 H Street, N.W., Washington, D.C.  20433, U.S.A. 

Telephone: (202) 458-1534     Faxes:  (202) 522-2615/2027 
Website: www.worldbank.org/icsid 

By e-mail October 5, 2009 

Mr. Jason Brickhill 
The Legal Resources Centre 
9th Floor, Bram Fischer House 
25 Rissik Street 
Johannesburg 2000  
Republic of South Africa 

Dr. Carlos Lopez 
Senior Legal Officer 
International Commission of Jurists 
P.O. Box 91 
33, rue des Bains 
CH-1211 Geneva 8 
Switzerland 

Re: 
(

Piero Foresti, Laura de Carli and others v. Republic of South Africa 
ICSID Case No. ARB(AF)/07/1) 

Dear Sirs, 

 I refer to the Petition for Limited Participation as Non-Disputing Parties filed on July 17, 
2009, by the Centre for Applied Legal Studies, the Center for International Environment Law, the 
International Centre for the Legal Protection of Human Rights and the Legal Resources Centre, as 
well as the Petition filed on August 19, 2009, by the International Commission of Jurists.   

Please be informed that the Tribunal has decided to allow the above mentioned Non 
Disputing Parties (NDPs) to participate in this proceeding in accordance with Arbitration 
(Additional Facility) Rule 41(3).  The Tribunal has accordingly fixed the schedule for the 
involvement of the above mentioned NDPs in the next stages of the case and has given directions 
for the disclosure of documents to them, having in mind two basic principles: 

(1) NDP participation is intended to enable NDPs to give useful information and
accompanying submissions to the Tribunal, but is not intended to be a mechanism for
enabling NDPs to obtain information from the Parties.

(2) Where there is NDP participation, the Tribunal must ensure that it is both effective
and compatible with the rights of the Parties and the fairness and efficiency of the arbitral
process.

Accordingly, the Tribunal has taken the view that the NDPs must be allowed access to those 
papers submitted to the Tribunal by the Parties that are necessary to enable the NDPs to focus 
their submissions upon the issues arising in the case and to see what positions the Parties have 
taken on those issues. The NDPs must also be given adequate opportunity to prepare and deliver 
their submissions in sufficient time before the hearing for the Parties to be able to respond to 
those submissions. 

Ex. 291



The Tribunal does not at this stage envisage that the NDPs will be permitted to attend or to 
make oral submissions at the hearing. A final decision on those questions will be taken after 
March 12, 2010, by which date the Parties will have responded to the NDP submissions. 

For the time being, the schedule is as follows: 

November 2, 2009 Claimants’ Reply 

November 6, 2009 Exchange between the Parties of the 
redacted versions of the documents to be 
sent to the NDPs 

November 16, 2009 Filing by the Parties of the redacted 
documents for the NDPs – Transmission to 
the NDPs by the Centre 

December 21, 2009 NDP’s Submissions to be filed with the 
Centre  

March 12, 2010 - Respondent’s Rejoinder;
- Parties’ response to the NDPs’
submissions; and
- Claimants’ additional submission on
compensation mechanism

March 26, 2010 Respondent’s reply to Claimants’ 
additional submission 

April 12-23, 2010 Hearing 

In view of the novelty of the NDP procedure, after all submissions, written and oral, have 
been made the Tribunal will invite the Parties and the NDPs to offer brief comments on the 
fairness and effectiveness of the procedures adopted for NDP participation in this case. The 
Tribunal will then include a section in the award, recording views (both concordant and 
divergent) on the fairness and efficacy of NDP participation in this case and on any lessons 
learned from it.   

Sincerely yours, 

Eloïse M. Obadia 
Secretary of the Tribunal 

cc:  
Tribunal Members and Parties 
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essence, this plan defined its security classifications as
follows:
NEW
 

OLD
 

Level I
 

minimum
 

Level II
 

medium
 

Level III
 

medium
 

Level IV
 

close
 

Level V
 

maximum
 

Level VI
 

(no previous equivalent)
 

Although inmates retained an assigned permanent
classification, they could, nevertheless, be temporarily
classified in “segregation” or “community status.” Under
the proposed plan, inmates were to be classified
immediately upon entry. Assigned classifications were to
be reviewed at least annually or upon request initiated
pursuant to a prescribed procedure.

Classification was predicated upon two scales. The first
scale reflected the prisoner's “confinement” level, defined
as the “level of physical restraint determined necessary
to reduce escape risk.” The second scale reflected the
prisoner's “management” level, defined as the “level of
physical restraint necessary to maintain good institutional
order and to protect prisoners and staff from harm.” A
prisoner's “security” level or “true security classification”
was the level of control and custody determined by the
higher of the confinement and management levels. For
example, a prisoner with a confinement level of IV and
a management level of III would be assigned security
classification level IV. “Wherever possible,” a prisoner
would be “placed at a facility of the security level indicated
as his/her true security level.” However, the proposal
recognized that “[t]here may be reasons unrelated to
security, such as medical needs or lack of bed space of
the appropriate level, which preclude such placement.”
Reasons for placement inconsistent with the prisoner's
true security level classification were to be entered in the
prisoner's file. Michigan also assigned a security level to
each of its prison facilities throughout the state. Certain
facilities included several physically separated areas of
confinement with differing security classifications.

Michigan had not incorporated programming
classifications or “program needs” into its proposal, which

it asserted were intentionally excluded from the July 16,
1984 consent decree, because prisoner program needs were
already being professionally accommodated and such
sociological activities did not spring from constitutional
requirements.

The United States and amicus curiae entered objections
to Michigan's June 3, 1988 proposals and charged, among
other things, that:

1. entry level screening evaluations and classification
assignments failed to accurately reflect inmate
security risk propensities;

*149  2. only 50 percent of housing placements
coincided with assigned classifications;

3. an unusually high 80 percent of entry level
inmates were initially assigned to the two lowest
security risk levels resulting in an inordinately high
number of prisoners later being reassigned to higher
security levels, which purportedly indicated that
a significant number of dangerous prisoners were
being commingled and confined with less dangerous
inmates; and

4. the proposal failed to couple “program needs”
defined as socio-rehabilitation considerations with
security and medical criteria in class evaluations and
assignments.

On November 3, 1989, subsequent to a hearing conducted
on the previous day, the trial court concluded that
Michigan's June 3, 1988 plan did not comply with
the consent judgment of July 16, 1984 because (1)
the defendants had “not ‘designed and implemented a
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cert. denied, 490 U.S. 1020, 109 S.Ct. 1745, 104 L.Ed.2d
182 (1989); Bradley v. Milliken, 772 F.2d 266, 270 71 (6th
Cir.1985). See also United States v. Wheeling Pittsburgh
Steel Corp., 818 F.2d 1077, 1082 (3d Cir.1987); King
v. Ionization Int'l, Inc., 825 F.2d 1180, 1184 85 (7th
Cir.1987); Ohntrup v. Firearms Center, Inc., 802 F.2d 676
(3d Cir.1986) (per curiam); Philadelphia Welfare Rights
Organization v. Shapp, 602 F.2d 1114 (3d Cir.1979), cert.
denied, 444 U.S. 1026, 100 S.Ct. 689, 62 L.Ed.2d 660
(1980); Gary W. v. State of Louisiana, 601 F.2d 240, 243
44 (5th Cir.1979); Mayberry v. Maroney, 558 F.2d 1159
(3d Cir.1977); In re Grand Jury Proceedings (U.S. Steel
Clairton Works), 525 F.2d 151, 154 56 (3d Cir.1975).

6 Section 1292(a)(1) provides, in part:
(a) C]ourts of appeals shall have jurisdiction of
appeals from:
(1) Interlocutory orders of district courts ...
or the judges thereof, ... granting, continuing,
modifying, refusing or dissolving injunctions ....
28 U.S.C. § 1292(a)(1).

Supreme Court jurisprudence, as well as the
pronouncements of this court, firmly supports the
principal that this court has appellate jurisdiction over the
modifications of the consent decree. The Supreme Court,
in a case involving pretrial injunctions, has stated that
the policy behind 28 U.S.C. § 1292(a)(1) was to “permit
litigants to effectually challenge interlocutory orders of
serious, perhaps irreparable, consequence.” Carson v.
American Brands, Inc., 450 U.S. 79, 84, 101 S.Ct. 993,
996, 67 L.Ed.2d 59 (1981) (quoting Baltimore Contractors,
Inc. v. Bodinger, 348 U.S. 176, 181, 75 S.Ct. 249, 252,
99 L.Ed. 233 (1957)). As demonstrated, courts have
traditionally considered the modification of a consent
decree to be serious, leading to “perhaps irreparable”
consequences. “A consent decree has attributes of both
a contract and a judicial act.” Williams v. Vukovich, 720
F.2d 909, 920 (6th Cir.1983). As a contract, a decree
does not have a purpose, but reflects a compromise or
agreement negotiated between parties who each have a
purpose. See United States v. Armour & Co., 402 U.S.
673, 681 82, 91 S.Ct. 1752, 1757, 29 L.Ed.2d 256 (1971).
“Judicial approval of a settlement agreement places the
power and prestige of the court behind the compromise
struck by the parties.” Williams, 720 F.2d at 920 (emphasis
added). The standard for justifying the modification of
a consent decree is a strict one and “a consent decree is,
after all, a judgment and entitled to a presumption of
finality.” Delaware Valley Citizens' Council for Clean Air v.

Pennsylvania, 674 F.2d 976, 980 81 (3d Cir.), cert. denied,
459 U.S. 905, 103 S.Ct. 206, 74 L.Ed.2d 165 (1982).

Amicus's argument, citing to Groseclose v. Dutton, 788
F.2d 356 (6th Cir.1986), that *151  the November 3, 1989
order to design and implement a revised professionally-
based classification plan and validating procedure was
not a final appealable order is misconceived. Assuming,
arguendo, the correctness of amicus curiae's position, it
should be noted that the orders of November 3 and
November 6, 1989, the two separate orders dated January
24, 1990, as well as the decision of April 4, 1990, had their
common origin in the July 16, 1984 consent decree and
incorporated state plan.

Read in pari materia, the district court's orders dated
November 3, 1989, November 6, 1989, and January 24,
1990 mandated, in detail, the content, nature, and scope of
the validating procedures that Michigan was to implement
in performing its future compliance audits to satisfy its
commitments in the July 16, 1984 consent decree. A
comparison of Michigan's June 3, 1988 professionally-
based classification plan and validating procedures with
the court's prescribed classification plan and monitoring
procedures, which were mandated to be incorporated into
Michigan's revised classification plan, disclosed that they
joined legal issues that could be decided without further
factual elaboration.

Thus, they were immediately reviewable upon appeal even
though the appeal was from an entry of a preliminary
injunction. Any future action that could have been taken
by the district court would not have changed or affected
the legal issues presented in this appeal. Accordingly,
appellate review of the injunctive orders of the district
court dated November 3, 1989, November 6, 1989, and
January 24, 1990 would not be premature. Groseclose, 788
F.2d at 359 60; Liddell v. Board of Educ. of St. Louis, 693
F.2d 721 (8th Cir.1981); Spates v. Manson, 619 F.2d 204
(2d Cir.1980); Hoots v. Commonwealth of Pennsylvania,
587 F.2d 1340 (3d Cir.1978); Frederick L. v. Thomas, 557
F.2d 373 (3d Cir.1977); Taylor v. Board of Educ., 288 F.2d
600 (2d Cir.1961).

Although the district court's January 24, 1990 contempt
citation and its April 4, 1990 order modifying the
consent decree by mandating the disclosure of privileged
medical/mental health/dental care internal peer audits are
independently appealable final orders to this court, as
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Because, in the instant case, the district court did award
injunctive relief in the interrelated orders of November
3, 1989, November 6, 1989, and January 24, 1990, from
which appellants perfected timely appeals, this court's
jurisdiction has been properly invoked to review and
consider the entire record, including all related issues
having a common nexus with issues joined in those
appeals. Those related issues include the citations for
contempt and the mandate to disclose privileged medical/
mental health/dental care internal draft peer audits.

The eighth amendment limitations on conditions of
penal confinement, imposed upon the states through
the fourteenth amendment, do not join issues of first
impression. The Supreme Court turned its attention
and consideration to that area over twenty years ago
and, among its more current teachings, summarized its
unwavering convictions:

Today the Eighth Amendment prohibits punishments
which, although not physically barbarous, “involve the
unnecessary and wanton infliction of pain,” Gregg v.
Georgia, supra, [428 U.S.] at 173, 96 S.Ct., at 2925, or
are grossly disproportionate to the severity of the crime,
Coker v. Georgia, 433 U.S. 584, 592, 97 S.Ct. 2861, 2866,
53 L.Ed.2d 982 (1977) (plurality opinion); Weems v.
United States, 217 U.S. 349, 30 S.Ct. 544, 54 L.Ed. 793
(1910). Among “unnecessary and wanton” inflictions
of pain are those that are “totally without penological
*153  justification.” Gregg v. Georgia, supra, 428 U.S.,

at 183, 96 S.Ct., at 2929; Estelle v. Gamble, 429 U.S. 97,
103, 97 S.Ct. 285, 290, 50 L.Ed.2d 251 (1976).

* * * * * *

... But conditions that cannot be said to be cruel
and unusual under contemporary standards are not
unconstitutional. To the extent that such conditions are
restrictive and even harsh, they are part of the penalty
that criminal offenders pay for their offenses against
society.

* * * * * *

... [T]he Constitution does not mandate comfortable
prisons, and prisons ... which house persons convicted
of serious crimes, cannot be free of discomfort. Thus,
these considerations properly are weighed by the
legislature and prison administration rather than a
court.

Chapman, 452 U.S. at 346 47, 349, 101 S.Ct. at 2399 2400
(footnote omitted).

In Bell v. Wolfish, the court elaborated on the limits placed
by the Constitution on conditions of confinement:

[O]ur cases also have insisted on a second
proposition: simply because prison inmates retain
certain constitutional rights does not mean that these
rights are not subject to restrictions and limitations.
“Lawful incarceration brings about the necessary
withdrawal or limitation of many privileges and rights,
a retraction justified by the consideration underlying
our penal system.” Price v. Johnston, 334 U.S. 266, 285,
68 S.Ct. 1049, 1060, 92 L.Ed. 1356 (1948); see Jones v.
North Carolina Prisoners' Labor Union, supra, 433 U.S.
[119], at 125, 97 S.Ct. [2532], at 2538 [53 L.Ed.2d 629
(1977) ]; Wolff v. McDonnell, supra, 418 U.S. [539], at
555, 94 S.Ct. [2963], at 2974 [41 L.Ed.2d 935 (1974)
]; Pell v. Procunier, supra, 417 U.S. [817], at 822, 94
S.Ct. [2800], at 2804 [41 L.Ed.2d 495 (1974) ]. The
fact of confinement as well as the legitimate goals and
policies of the penal institution limits these retained
constitutional rights. Jones v. North Carolina Prisoners'
Labor Union, supra, 433 U.S., at 125, 97 S.Ct., at 2538;
Pell v. Procunier, supra, 417 U.S., at 822, 94 S.Ct.,
at 2804. There must be a “mutual accommodation
between institutional needs and objectives and the
provisions of the Constitution that are of general
application.” Wolff v. McDonnell, supra, 418 U.S., at
556, 94 S.Ct., at 2975. This principle applies equally to
pretrial detainees and convicted prisoners. A detainee
simply does not possess the full range of freedoms of an
unincarcerated individual.

Bell v. Wolfish, 441 U.S. 520, 545 46, 99 S.Ct.
1861, 1877 78, 60 L.Ed.2d 447 (1979). The Court has
consistently declared that, even under circumstances
when valid institutional security restrictions infringe upon
constitutional guarantees, the latter must give way to
the former in the interests of safeguarding institutional
security:

[M]aintaining institutional security and preserving
internal order and discipline are essential goals that
may require limitation or retraction of the retained
constitutional rights of both convicted prisoners and
pretrial detainees. “[C]entral to all other corrections
goals is the institutional consideration of internal
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security within the corrections facilities themselves.”
Pell v. Procunier, supra, 417 U.S., at 823, 94 S.Ct.,
at 2804; see Jones v. North Carolina Prisoners' Labor
Union, supra, 433 U.S., at 129, 97 S.Ct., at 2540;
Procunier v. Martinez, 416 U.S. 396, 412, 94 S.Ct. 1800,
1810, 40 L.Ed.2d 224 (1974). Prison officials must be
free to take appropriate action to ensure the safety
of inmates and corrections personnel and to prevent
escape or unauthorized entry. Accordingly, we have
held that even when an institutional restriction infringes
a specific constitutional guarantee, such as the First
Amendment, the practice must be evaluated in the
light of the central objective of prison administration,
safeguarding institutional security. Jones v. North
Carolina Prisoners' Labor Union, supra, 433 U.S., at 129,
97 S.Ct., at 2540; Pell v. Procunier, supra, 417 U.S., at
822, 826, 94 S.Ct., at 2804, 2806; Procunier v. Martinez,
supra, 416 U.S., at 412 414, 94 S.Ct., at 1810 1812.

*154  Id. 441 U.S. at 546 47, 99 S.Ct. at 1878 (footnote
omitted).

Having identified the boundaries that the eighth
amendment has imposed upon the conditions of prisoner
detention, the Court later admonished lower courts as
to the standards of judicial discretion to be exercised
in assessing the validity of inmate-asserted eighth
amendment infringements:

No static “test” can exist by which courts determine
whether conditions of confinement are cruel and
unusual, for the Eighth Amendment “must draw its
meaning from the evolving standards of decency that
mark the progress of a maturing society.” Trop v.
Dulles, 356 U.S. 86, 101, 78 S.Ct. 590, 598, 2 L.Ed.2d
596 [630] (1958) (plurality opinion). The Court has
held, however, that “Eighth Amendment judgments
should neither be nor appear to be merely the subjective
views” of judges. Rummel v. Estelle, 445 U.S. 263, 275,
100 S.Ct. 1133, 1139, 63 L.Ed.2d 382 (1980). To be
sure, “the Constitution contemplates that in the end [a
court's] own judgment will be brought to bear on the
question of the acceptability” of a given punishment.
Coker v. Georgia, supra, 433 U.S., at 597, 97 S.Ct.,
at 2868 (plurality opinion); Gregg v. Georgia, supra,
428 U.S., at 182, 96 S.Ct., at 2929 (joint opinion). But
such “ ‘judgment[s] should be informed by objective
factors to the maximum possible extent.’ ” Rummel v.
Estelle, supra, 445 U.S., at 274 275, 100 S.Ct., at 1139,

quoting Coker v. Georgia, supra, at 592, 97 S.Ct., at 2866
(plurality opinion).

Chapman, 452 U.S. at 346, 101 S.Ct. at 2399 (emphasis

added). 7

7 This court notes the recent decision of the Supreme
Court in Wilson v. Seiter, No. 89 7376, 501 U.S. 294,
111 S.Ct. 2321, 115 L.Ed.2d 271 1991 U.S. LEXIS
3490 (June 17, 1991), which has not only reaffirmed
the principle that eighth amendment impingements
anchored in conditions of confinement must be
objectively demonstrated, id. at   , 111 S.Ct.
at 2326 27 but also has announced that the plaintiff
has the burden of proving that prison authorities
subjectively intended such violations. Id. at  

, 111 S.Ct. at 2326 27. It is noted, however,
that the subjective intentions of prison authorities
must be demonstrated by objective manifestations
of such intent, and cannot be proved by factually
unsupported, conclusory opinions of the court or of
the prisoners or their representatives.

Perhaps the most perceptive of the Court's cautionary
observations, which, incidentally, addresses the prevailing
undercurrent of the case at bar, was incorporated in
the following caveat to the judiciary: “Courts must be
mindful that these inquiries spring from constitutional
requirements and that judicial answers to them must reflect
that fact rather than a court's idea of how best to operate
a detention facility.” Wolfish, 441 U.S. at 539, 99 S.Ct.
at 1874 (emphasis added). The court amplified this caveat
with a compelling rationale:

[T]he problems that arise in the day-to-day operation
of a corrections facility are not susceptible of easy
solutions. Prison administrators therefore should be
accorded wide-ranging deference in the adoption and
execution of policies and practices that in their
judgment are needed to preserve internal order and
discipline and to maintain institutional security. Jones v.
North Carolina Prisoners' Labor Union, supra, 433 U.S.,
at 128, 97 S.Ct., at 2539; Procunier v. Martinez, supra,
416 U.S., at 404 405, 94 S.Ct., at 1807 1808; Cruz v.
Beto, supra, 405 U.S. [319], at 321, 92 S.Ct. [1079], at
1081 [31 L.Ed.2d 263 (1972) ]; see Meachum v. Fano,
427 U.S. [215], at 228 229, 96 S.Ct. [2532] at 2540
2541, 49 L.Ed.2d 451 (1976) ]. “Such considerations
are peculiarly within the province and professional
expertise of corrections officials, and, in the absence
of substantial evidence in the record to indicate that
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This renders classification almost
meaningless.

Nov. 3 Order at 3.

The Court finds that the term
“implementation” means that the
classification *157  plan must be
operated so as to have force
and effect on the actual operation
of correctional facilities, programs,
staff, and prisoners. Thus, it will
not be sufficient to merely label
prisoners if the actions warranted by
the labels are not carried out.

Id. at 2. It is apparent from the record that the trial
court's assessment was well-taken and that the percentage
of “overrides” of designated security classifications have

been excessive. 9  This conclusion was not seriously
rejected by Michigan, although it did contest the degree
of excessive “override” percentages alleged by amicus and
the plaintiff.

9 As closely as can be determined from the record,
“overrides  encompass two distinct concepts. A
“departure,  an integral part of the security
classification system, involves a discretionary
professional judgment to adjust the objectively
factored security level to improve an inmate's
classification. A “waiver,  however, essentially
ignores the inmate's true classification and results
in a placement in accordance with available
resources. Waivers, consequently, indicate a resource
availability rather than a classification defect. A
Michigan Security Classification Audit of May 1988
disclosed a 15.5 percent actual or a 23.1 percent
effective “departure  override and a 42.3 percent
actual or a 54.7 percent effective “waiver  override.

In any event, the trial court's concerns are endorsed
by this court. Although there is no absolute consensus
between the six-odd experts who addressed the issue
of an acceptable fixed percentage of “overrides” in
designated security classifications, a range of between
10 percent and 20 percent received favorable comment
from the participating penological experts. It appears

that the overrides have been more a function of
implementation than of the composition of Michigan's
security classification instrument. Waivers of designated
classifications apparently have resulted from the lack of
available appropriate housing facilities combined with a
practice of convenience in “waiving” inmates into a lower
classified facility.

[3]  This court concludes that, although Michigan's
proposed security classification instrument is
professionally-based and designed to track essentially
the same configurations that have been adopted and
successfully administered by other states and the Federal
Bureau of Prisons, and although the record reflects no
evidence that Michigan has deliberately attempted to
avoid its commitments under the consent decree and
the June 3, 1988 proposed classification plan by initially
assigning prisoners to less effective quarters, Michigan's
implementation of that plan leaves much to be desired.

Accordingly, Michigan shall meaningfully implement
the security classification plan filed on June 3, 1988
by actually placing individual inmates in accordance
with their classification profiles, recognizing that
misplacements due to temporary unavailability of
appropriate space does not necessarily require a change
in classification designation or the system itself. Upon
remand, the trial court shall direct Michigan and the
United States to structure a reasonable time frame
within which Michigan shall bring the overrides into an
acceptable range of 20 percent. Defendants and the United
States shall effectively monitor the progress of their efforts
with periodic reports to be submitted by the defendants
at agreed upon intervals disclosing the level of overrides
in the system and assessing those levels in relation to a
general norm of 20 percent or less.

In considering the district court's order directing the
defendants to incorporate inmate “program needs”
into its classification system, this court's attention is
directed to the Supreme Court's pronouncements that
have recognized and addressed the relationship between
“program needs” such as vocational, educational,
recreational, guidance, and other similar sociological
programs and eighth amendment infringements. In
characterizing those aids as desirable, the Court has
emphasized that a failure to incorporate programming
needs into a classification system does not inflict pain,
much less unnecessary and wanton pain. Consequently,
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Patriots Football Club, Inc. v. University of Colorado, 592
F.2d 1196, 1198 n. 3 (1st Cir.1979); Leigh, 535 F.Supp. at
420. Over the years, however, some courts have departed
from the orthodoxy of amicus curiae as an impartial
friend of the court and have recognized a very limited
adversary support of given issues through brief and/or
oral argument. Funbus Sys., Inc. v. California Pub. Util.
Comm'n, 801 F.2d 1120, 1124 25 (9th Cir.1986); Krislov,
The Amicus Curiae Brief: from Friendship to Advocacy, 72
Yale L.J. 694 (1963).

Classical participation as an amicus to brief and argue as
a friend of the court was, and continues to be, a privilege
within “the sound discretion of the courts,” see Northern
Sec. Co. v. United States, 191 U.S. 555, 24 S.Ct. 119,
48 L.Ed. 299 (1903); 4 Am.Jur.2d, Am.Cur § 4 at 113,
depending upon a finding that the proffered information
of amicus is timely, useful, or otherwise necessary to
the administration of justice. Leigh, 535 F.Supp. at 420.
Amicus, however, has never been recognized, elevated to,
or accorded the full litigating status of a named party
or a real party in interest, Miller Wohl Co., 694 F.2d
at 204, and amicus has been consistently precluded from
initiating legal proceedings, filing pleadings, or otherwise
participating and assuming control of the controversy
in a totally adversarial fashion. Moten v. Bricklayers,
Masons and Plasterers Int'l Union of Am., 543 F.2d 224,
227 (D.C.Cir.1976) (per curiam) (amicus may not appeal
judgments); State ex rel. Baxley v. Johnson, 293 Ala. 69,
300 So.2d 106, 111 (1974) (per curiam) (amicus is not a
party and cannot assume the functions of a party nor
control litigation); Silverberg v. Industrial Comm'n, 24
Wis.2d 144, 128 N.W.2d 674, 680 (1964) (amicus brief
seeking to challenge validity of testimony in the record
stricken because attempt to challenge was not a proper
function of amicus); 4 Am.Jur.2d, Am.Cur. §§ 3, 6 at 111,
114. See City of Winter Haven v. Gillespie, 84 F.2d 285
(5th Cir.), cert. denied, 299 U.S. 606, 57 S.Ct. 232, 81
L.Ed. 447 (1936). Historically, an amicus could not join
issues not joined by the parties in interest, e.g., National
Comm'n on Egg Nutrition v. F.T.C., 570 F.2d 157, 160
n. 3 (7th Cir.1977), cert. denied, 439 U.S. 821, 99 S.Ct.
86, 58 L.Ed.2d 113 (1978); In re Buffalo, 57 A.D.2d 47,
394 N.Y.S.2d 919, 921 (1977); Phoenix v. Phoenix Civic
Auditorium & Convention Center Ass'n, 99 Ariz. 270, 408
P.2d 818, 821 (1965) (amicus cannot create, extend, or
enlarge issue), and was not bound by the judgments in
actions in which amicus was permitted to brief or argue.
Munoz v. County of Imperial, 667 F.2d 811, 816 17 (9th

Cir.), cert. denied, 459 U.S. 825, 103 S.Ct. 58, 74 L.Ed.2d
62 (1982); TRW, Inc. v. Ellipse Corp., 495 F.2d 314, 318
(7th Cir.1974); 4 Am.Jur.2d, Am.Cur. § 3, at 112.

Historically, there has been a bright-line distinction
between amicus curiae and named parties/real parties in
interest in a case or controversy. Standing to litigate
equal to that exercised by named parties/real parties in
interest may be acquired or conferred only pursuant
to Fed.R.Civ.P. 14 and 17 through 25. See Ex parte
Cutting, 94 U.S. 12, 20 21, 24 L.Ed. 69 (1876) (in pre-Civil
Rules case, Supreme Court recognized intervention only
upon petition for formal intervention, which was granted
either expressly or through the actions of the lower court
consistent with intervention); Miller Wohl, 694 F.2d at
204 (“A petition to intervene and its express or tacit grant
are prerequisites to this treatment [as an intervenor].”)
The intent and purpose of the Federal Rules should
not be evaded by acts of judicial legerdemain. Amicus
curiae may not and, at least traditionally, has never been
permitted to rise to the level of a named party/real party
in interest nor has an amicus curiae been conferred with
the authority of an intervening party of right without
complying with the requirements of Fed.R.Civ.P. 24(a),
nor accorded permissible intervention without meeting
the criteria of Fed.R.Civ.P. 24(b). *166  Only a named
party or an intervening real party in interest is entitled
to litigate on the merits, e.g., Miller Wohl, 694 F.2d at
204; Schneider v. Dumbarton Developers, Inc., 767 F.2d
1007, 1017 (D.C.Cir.1985); Gilbert v. Johnson, 601 F.2d
761, 768 (5th Cir.1979) (Rubin, J., concurring); cf. Ross
v. Bernhard, 396 U.S. 531, 541 n. 15, 90 S.Ct. 733, 740
n. 15, 24 L.Ed.2d 729 (1970), and there is little doubt
from the record that the district court, in the instant case,
has conferred named party/real party in interest status
upon the Knop class under the appellation of “litigating
amicus curiae” and has invested the Knop class with equal
standing to litigate this CRIPA action on the merits, thus
divesting the original parties, the United States and the
State of Michigan, of effective control of their litigation.
It is reasonable to conclude from the evolution of amicus
curiae that the judicial fiat of “litigating amicus curiae” in
the instant case transcends the traditional concept of that
term within accepted jurisprudence.

Forgetting, for the moment, the lexicology applied by
the trial court to its judicial creativity and juxtaposing
the broad authority conferred upon the Knop class with
the rights equal to those of a named party/real party in
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have assiduously avoided its inextricable entanglements
in the minutiae of prison administration which only
distracted it from a detached consideration and resolution
of the single overriding issue of the constitutional
infringements seeking resolution. The trial court should
have been mindful that charges of cruel and unusual
punishment spring from affirmative proof of constitutional
infringements and that judicial answers “must reflect that
fact rather [a] trial court's idea of how best to operate a
detention facility.” Wolfish, 441 U.S. at 539, 99 S.Ct. at
1874 (emphasis added).

Michigan has demonstrated a good faith effort to
accomplish prison reforms of magnitude at the institutions
named in the complaint involving a commitment of
millions of dollars as evidenced by the scope of its
agreement with the United States memorialized in the
consent decree and state plan endorsed by the trial court
on July 16, 1984. The United States, with its unlimited

pool of financial and capable professional resources, has
aggressively and effectively pursued the implementation
of that decree with Michigan within the congressional
intent of CRIPA, and the trial court, should not, directly
or indirectly through a special master, independent expert,
or some extraneous participant, impose overly intrusive
remedies upon the state, but should exercise restraint and
reason in performing its oversight responsibility.

It is ordered that this consolidated appeal is
REMANDED to the district court for further proceedings
not inconsistent with this decision.

Judge BOGGS concurs in the result only.

All Citations

940 F.2d 143, 20 Fed.R.Serv.3d 576
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Transfer to and from adult court

Under due process clause, in a proceeding to
determine whether to transfer a juvenile to
juvenile court, the youth is entitled to notice
of the charges against him, to a counseled
hearing where he may present evidence and
cross-examine witnesses, access to social
records and probation or similar reports, and
a statement of the reasons for the court's
determination. U.S.C.A. Const.Amend. 14.

2 Cases that cite this headnote

[7] Constitutional Law
Transfer to and from adult court

Infants
Juvenile transfers and certifications; 

 adult prosecution

Juvenile Act does not violate due process
clause by placing burden of proof on juvenile
seeking transfer from adult court to juvenile
court. U.S.C.A. Const.Amend. 14; Const.
Art. 1, § 9; 42 Pa.C.S.A. § 6322.

9 Cases that cite this headnote

Attorneys and Law Firms

**218  *33  James J. Karl, Chief Public Defender,
Office of the Public Defender, Mark Scott Sedley, Asst.
Defender, Defender's Association of Phila., for Abraham
Martinez Cotto.

*34  Joseph C. Madenspacher, Dist. Atty., Hugh J.
Burns, Jr., Special Prosecutor, Phila. Cty., Susan E.
Moyer, Asst. Dist. Atty., Bruce A. Roth, Asst. Dist. Atty.,
Office of the Dist. Atty., for Commonwealth.

Before FLAHERTY, C.J., and ZAPPALA, CAPPY,
CASTILLE, NIGRO, NEWMAN and SAYLOR, JJ.

OPINION

CASTILLE, Justice.

This Court granted allocatur in this matter to determine
whether certain 1995 amendments to the Juvenile Act, 42

Pa.C.S. § 6301 et seq., violate the Fourteenth Amendment
of the United States Constitution and Article I, Section
9, of the Pennsylvania Constitution. For the reasons that
follow, we hold that the amendments are constitutional
and, therefore, we affirm.

On April 23, 1996, appellant and two accomplices, armed
with a handgun, robbed the owner, an employee and two
customers of the Mane Magic Beauty Salon in Lancaster,
Pennsylvania. Subsequently, on May 8, 1996, appellant
and three accomplices, again armed with a handgun,
robbed the Parkhill Jewelry Store, its employees and
one customer. On July 29, 1996, appellant was charged
with four counts of robbery and one count of criminal
conspiracy arising out of the April 23 incident and
with two counts of robbery and one count of criminal
conspiracy arising out of the May 8 incident.

Appellant, who was fifteen years old at the time of both
robberies, was charged in criminal court as an adult
pursuant to § 6302 of the Juvenile Act, which excludes
**219  robbery from the definition of a delinquent act

when, as in the case sub judice, (1) it was committed
by a child who was fifteen years old or older and (2) a
deadly weapon was used during the commission of the

offense.  On February 28, 1997, appellant *35  filed a
motion to transfer the proceedings to juvenile court and a
petition for a writ of habeas corpus alleging that the 1995
amendments to the Juvenile Act governing transfer were
unconstitutional on two grounds: because they were void
for vagueness and because they unconstitutionally placed
the burden of proof on the juvenile seeking transfer to
juvenile court.

1 Those offenses that the amended Juvenile Act
requires to be initiated in criminal court when
committed by juveniles are known as “direct file
cases.

The trial court promptly scheduled a hearing, which was
held on March 20, 1997. After receiving briefs from the
parties, the trial court issued an opinion on May 12,
1997, denying both motions. In the opinion, the trial court
engaged in an exhaustive analysis of the statutory factors
governing the decision to transfer a case to juvenile court.
See 42 Pa.C.S. § 6355(a)(4)(iii).

One week later, on May 19, 1997, appellant entered a
negotiated guilty plea to all charges and was sentenced to
eight concurrent terms of five to ten years' imprisonment.
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(v) A crime committed by a child who has been
found guilty in a criminal proceeding for other
than a summary offense.

The amendments, however, also provide a mechanism for
a minor to prove to the court that he does not belong in
criminal court. Thus, § 6322 of the Juvenile Act allows
a defendant to petition to have his case transferred to
juvenile court. The standard governing such transfers is as
follows:

... In determining whether to
transfer a case charging murder
or any of the offenses excluded
from the definition of “delinquent
act” in section 6302, the child
shall be required to establish by a
preponderance of the evidence that
the transfer will serve the public
interest. In determining whether the
child has so established that the
transfer will serve the public interest,
the court shall consider the factors
contained in section 6355(a)(4)(iii)
(relating to transfer to criminal
proceedings).

42 Pa.C.S. § 6322(a).

[2]  [3]  [4]  First, appellant contends that this section
is unconstitutionally vague because the “serve the
public interest” standard is not defined. A statute is
constitutionally void only if it is so vague that “persons
of ‘common intelligence must necessarily guess at its
meaning and differ as to its application.’ ” Fabio v. Civil
Service Commission of the City of Philadelphia, 489 Pa.
309, 314, 414 A.2d 82, 84 (1980), quoting Connally v.
General Construction Co., 269 U.S. 385, 391, 46 S.Ct.
126, 70 L.Ed. 322 (1926). “A vague law impermissibly
delegates basic policy matters to policemen, judges, and
juries for resolution on an ad hoc and subjective basis,
with the attendant dangers of arbitrary and discriminatory
application.” *38  Grayned v. City of Rockford, 408
U.S. 104, 108 09, 92 S.Ct. 2294, 33 L.Ed.2d 222 (1972).
However, a statute will not be deemed unconstitutionally
vague if the terms, when read in context, are sufficiently
specific that they are not subject to arbitrary and

discriminatory application. Hendrickson, supra; Barud,
supra.

[5]  In support of his vagueness argument, appellant cites
several cases in which this and other courts have held that
statutes that provide for determinations to be made based
upon the “public interest” standard have been found to be
void for vagueness. See Bell Telephone Co. of Pa. **221
v. Driscoll, 343 Pa. 109, 21 A.2d 912 (1941); Bykofsky v.
Borough of Middletown, 401 F.Supp. 1242 (M.D.Pa.1975),
aff'd per curiam, 535 F.2d 1245 (3d Cir.1976), cert. denied,
429 U.S. 964, 97 S.Ct. 394, 50 L.Ed.2d 333 (1976);
People v. Saad, 105 Cal.App.2d Supp. 851, 234 P.2d
785 (Cal.App. Dep't Super.Ct.1951); Whitaker v. Dept. of
Ins. and Treasurer, 680 So.2d 528 (Fla.Dist.Ct.App.1996).
What appellant fails to recognize, however, is that in
each of those cases the determination that the statute
was unconstitutionally vague was based on the fact that
the term “public interest” was not further defined in the
statute. E.g., Bell Telephone, supra at 116, 21 A.2d at
915 (implied standard of public interest not proper unless
further defined or limited in its meaning).

The amended Juvenile Act decidedly does not suffer from
this infirmity. The amendments further define “public
interest” by mandating that the court consider the factors
set forth in § 6355, which provides, in pertinent part:

In determining whether the public interest can be
served, the court shall consider the following factors:

(A) the impact of the offense on the victim or victims;

(B) the impact of the offense on the community;

(C) the threat to the safety of the public or any
individual posed by the child;

(D) the nature and circumstances of the offense
allegedly committed by the child;

(E) the degree of the child's culpability;

*39  (F) the adequacy and duration of dispositional
alternatives available under this chapter and in the
adult criminal justice system; and

(G) whether the child is amenable to treatment,
supervision or rehabilitation as a juvenile by
considering the following factors:

(I) age;
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The directions given to judge and jury by the Florida
statute are sufficiently clear and precise to enable
the various aggravating circumstances to be weighed
against the mitigating ones. As a result, the trial
court's sentencing discretion is guided and channeled
by a system that focuses on the circumstances of
each individual homicide and individual defendant in
deciding whether the death penalty is to be imposed.

Id. at 66 67, 454 A.2d at 963 64, quoting Proffitt v.
Florida, 428 U.S. 242, 257 58, 96 S.Ct. 2960, 49 L.Ed.2d
913 (1976).

Under the Juvenile Act, the decision-maker has discretion
in determining whether to transfer a direct file case
to juvenile court. However, that discretion, like the
discretion provided to juries under the death penalty
statute, is guided by the specific factors that must
be considered in making that determination. That the
relevant factors may weigh in favor of different results
is neither surprising nor problematic; rather, it reflects
reality. Although each juvenile is an individual, he is also
a member of a community. The needs of an individual
are often at odds with the needs of society. The exercise
of discretion routinely requires a balancing of competing
concerns. Furthermore, nothing in the Juvenile Act
countenances or encourages arbitrariness in the balancing
process. In contrast, the interpretation that appellant
suggests is constitutionally required would essentially
eliminate discretion entirely. But the constitution does not
disfavor discretion. Therefore, the transfer provisions of
the Juvenile Act are not unconstitutional **223  merely
because they provide for flexibility and discretion rather
than for the rigid assignment of a *42  specific weight
to each of the factors to be considered in determining

whether transfer is in the public interest. 3

3 We note that other jurisdictions faced with similar
challenges have also held that juvenile transfer
provisions based on the public interest are not
unconstitutionally vague, even where the statute does
not set forth factors to be considered at transfer
hearings. See, e.g., People v. Moseley, 193 Colo. 256,
259 60, 566 P.2d 331 (1977) (six statutory factors
with no weight assigned to the factors); State v.
Stanley, 60 Haw. 527, 592 P.2d 422, 426 27 (1979),
cert. denied, 444 U.S. 871, 100 S.Ct. 149, 62 L.Ed.2d
97 (1979) (no factors); People v. Taylor, 76 Ill.2d
289, 29 Ill.Dec. 103, 391 N.E.2d 366, 373 74 (1979)

(six statutory factors with no weight assigned to the
factors); State v. Speck, 242 N.W.2d 287, 289 94
(Iowa 1976) (no factors); State ex rel. Londerholm v.
Owens, 197 Kan. 212, 416 P.2d 259, 271 (1966) (no
factors); In re a Juvenile, 364 Mass. 531, 306 N.E.2d
822, 826 27 (1974) (no factors); Lewis v. State, 86
Nev. 889, 478 P.2d 168, 171 (1970) (no factors); State
v. Doyal, 59 N.M. 454, 286 P.2d 306, 310 11 (1955)
(no factors); In the Interest of L.V.A., 248 N.W.2d
864, 866 (S.D.1976) (no factors);.State in Interest of
Salas, 520 P.2d 874, 875 (Utah 1974) (no factors);
and State v. F.R.W., 61 Wis.2d 193, 212 N.W.2d 130
(1973) (no factors).

[6]  Second, appellant contends that the amended Act
is unconstitutional because it impermissibly places the
burden of proof for transfer on the accused. At the
outset, we should emphasize that, as this Court noted
in Commonwealth v. Williams, 514 Pa. 62, 522 A.2d
1058 (1987), the special treatment provided to criminal
offenders by the Juvenile Act is not a constitutional
requirement. It is a statutory creation. That does not
mean, of course, that the due process clause plays no role
in questions of transfer. As we recognized in a matter
construing a former version of the Juvenile Act, in a
proceeding to determine whether to transfer a juvenile,
“the youth is entitled to notice of the charges against him,
to a counseled hearing where he may present evidence
and cross-examine witnesses, access to social records and
probation or similar reports, and a statement of the
reasons for the Court's determination.” Commonwealth v.
Pyle, 462 Pa. 613, 621 n. 10, 342 A.2d 101, 105 n. 10 (1975),
citing Kent v. United States, 383 U.S. 541, 557, 86 S.Ct.
1045, 16 L.Ed.2d 84 (1966).

[7]  With respect to the specific question of the
constitutional propriety of placing the burden on a
juvenile defendant to prove that he is amenable to
treatment in juvenile court, we do not write upon a
blank slate. To the contrary, the burden *43  of showing
amenability to treatment justifying transfer to juvenile
court was first placed on Pennsylvania juveniles not by the
legislature, but by this Court in Pyle. In determining that
it does not violate the Constitution to place the burden of
proof for transfer of a murder case to juvenile court on the
juvenile, the Pyle Court reasoned that:

The decision to transfer has no
bearing on either the procedural or
substantive aspects of the criminal
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First, Megan's Law created a statutory
presumption that persons convicted of certain
crimes were sexually violent predators. 42 Pa.C.S.
§ 9794(b). The Juvenile Act, on the other hand,
does not create any statutory presumption about
the juvenile, but merely excludes certain violent
offenses from the definition of delinquent acts
and provides a transfer provision that places the
burden of proof on the defendant. 42 Pa.C.S.
§ 6302. More significantly, the Williams Court
concluded that the “full panoply  of due process
protections, including placing the burden of proof
on the Commonwealth, see 557 Pa. at 304 n. 12,
733 A.2d at 602 n. 12, was required because the
enhanced punishment proceeding was “a separate
factual determination, the end result of which is
the imposition of criminal punishment ....  Williams,
supra at 304, 733 A.2d at 603 (emphasis added).
In such a circumstance, this Court held that the
United States Supreme Court's decision in Specht
v. Patterson, 386 U.S. 605, 87 S.Ct. 1209, 18
L.Ed.2d 326 (1967), controlled. Specht held that
separate proceedings, requiring new findings of
fact and leading to additional punishment, required
that the “full panoply  of due process rights be
provided. 386 U.S. at 608 09, 87 S.Ct. 1209. The
transfer proceeding in the Juvenile Act is not a
separate factual proceeding leading to punishment.
Even if the defendant fails to establish that it
would serve the public interest to transfer his
case to juvenile court, punishment will result only
if and when the defendant is convicted. That
conviction, in turn, will only occur following a
trial at which all due process protections are
afforded. As this Court noted in Pyle, because the
Commonwealth continues to bear the burden of
establishing every element of the crime charged
before any punishment will result, there is no due
process infirmity. Pyle, supra at 623 n. 12, 342 A.2d
at 107 n. 12. Accordingly, Williams is inapplicable
to the Juvenile Act.

6 Appellant makes two additional claims in this
argument. First, he argues that the statute suffers
from a “due process infirmity  because it does not
immunize any testimony given by a juvenile at the
transfer hearing. Second, he argues that the burden
of proof is greater under the statute as amended.
Neither of these claims has been developed beyond
these unsupported assertions and we, of course, will
not develop the claims for appellant. In addition,
although the Superior Court sua sponte discussed the
absence of immunity in dicta, 708 A.2d at 815 n. 3,
neither that claim nor the greater burden of proof
claim was actually raised by appellant at any previous
stage of the proceedings. Therefore, these claims are
waived. Pa.R.A.P. 302(a) (issues not raised below
cannot be raised on appeal).

In addition, amicus curiae, Defender Association
of Philadelphia, raises several issues in its brief in
support of appellant that appellant has not raised.
An amicus curiae is not a party and cannot raise
issues that have not been preserved by the parties.
Pa.R.A.P. 531(a) (amicus curiae may file a brief
regarding those questions before the Court ).

**225  *46  For the foregoing reasons, we hold that the
1995 amendments to the Juvenile Act are constitutional
and, accordingly, we affirm the order of the Superior

Court. 7

7 Appellant also argues that the amendments to
the Juvenile Act are not severable and must
all be stricken if any provisions are found to
be unconstitutional. Because we find that the
amendments are constitutional, we need not address
this derivative issue.

Justice NEWMAN concurs in the result.

All Citations

562 Pa. 32, 753 A.2d 217
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Preamble to regulation of Department of
Energy and its predecessors should be
considered in construing regulation and
determining meaning of regulation.

5 Cases that cite this headnote

[6] Constitutional Law
Intrinsic Aids to Construction

Statutes
Introductory statements;  preambles and

prologues

In construction of Constitution of the United
States, statutes and regulations, federal
rule permits and requires consideration of
preambles in appropriate cases.

Cases that cite this headnote

[7] Administrative Law and Procedure
Administrative construction

In absence of exceptional circumstances,
interpretation given by administrative agency
to regulations promulgated by it are entitled
to deference unless plainly erroneous or
inconsistent with regulations.

Cases that cite this headnote

[8] Administrative Law and Procedure
Sufficiency

Failure to publish preamble of regulation
in Code of Federal Regulations was
not significant as reason for disregarding
preamble.

2 Cases that cite this headnote

[9] Administrative Law and Procedure
Publication or Notice After Adoption

Failure to publish preamble of federal
regulation in Code of Federal Regulations
may be important in proceeding to impose
criminal penalties based on criminal intent.

Cases that cite this headnote

[10] War and National Emergency
Proceedings on review

Selected oral testimony was not admissible
to rebut preamble of marginal property
rule, promulgated with purpose of regulating
price of crude oil produced from marginal
property, interpretation of Department of
Energy and interpretation of Temporary
Emergency Court of Appeals.

2 Cases that cite this headnote

[11] War and National Emergency
Proceedings on review

In construing and reviewing administrative
regulations of Department of Energy and its
predecessors, federal district court must focus
on how Department and predecessors, not
refiners, interpreted regulations.

Cases that cite this headnote

[12] War and National Emergency
Proceedings on review

Reported practices and interpretations of
state regulatory commissions and Department
of Interior for other purposes are not effective
to rebut contrary meaning and administrative
interpretation of marginal property rule,
promulgated with purpose of regulating price
of crude oil produced from marginal property.

2 Cases that cite this headnote

Attorneys and Law Firms

*78  John P. McKenna, Dept. of Energy, Washington,
D.C., with whom Alice Daniel, Asst. Atty. Gen., Civ. Div.,
Dept. of Justice, Nancy C. Crisman, Frank W. Krogh
and Samuel Soopper, Dept. of Energy, Washington, D.C.,
were on the brief, for defendants-appellants.

A. B. Conant, Jr., of Shank, Irwin, Conant, Williamson
& Grevelle, Dallas, Tex., with whom Karen S. Bedell and
Richard L. Allen, Dallas, Tex., were on the brief, for
plaintiffs-appellees.
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We reverse the judgment in favor of the appellees and
direct entry of an order for appellants denying appellees'
motion for summary judgment, and remand the action to
the District Court for further proceedings consistent with
this opinion.

The summary of the material facts and the reasons for this
decision follow.

The Reasoning of the District Court

The reasoning of the District Court is set forth in
its memorandum containing its findings of fact and
conclusions of law (J.A. 274-279) as follows:

This suit is an action challenging the Department
of Energy's ability to attach its unexpressed but
intended meaning to a regulation promulgated under
the Department of Energy's rule making authority. The
plaintiffs are property owners in Cochran County, Texas
who claim that their oil producing property is entitled
to treatment as marginal property under Department
of Energy rules. The Department of Energy maintains,
however, that the plaintiffs' property is not marginal
property and that therefore the plaintiffs are not entitled
to the price allowances made for oil produced on
marginal property. This difference of opinion concerns
the definition of the phrase “wells that produced crude
oil” and this court is called upon to construe and declare
the meaning of that phrase. The action is now before the
court on cross motions for summary judgment and the
defendants' motion to dismiss.

The facts in this case are fairly simple and for the most
part have been stipulated. The parties have agreed that
under the plaintiffs (sic) definition of the phrase “wells
that produced crude oil”, the Cochran County property
is marginal property. *80  On the other hand, the parties
have also agreed that if the Department of Energy's
definition is proper the Cochran County property is not
marginal property. Additionally, the property has been
certified as marginal property by the plaintiffs effective
June 1, 1979.

The reason there is a conflict over the proper classification
for the plaintiffs' property lies in the Marginal Property
Rule itself. Appearing at 10 C.F.R. s 212.72, the rule
was promulgated in 1979, with the purpose of regulating

the price of crude oil produced from marginal property.
Marginal property is defined as property whose average
daily production per well in 1978 did not exceed specified
maximums at various completion depths. Average daily
production is defined as the total production of crude
oil produced from a property, divided by 365 times the
number of wells that produced crude oil from the property
in 1978. Unfortunately, the body of the rule does not
define “wells that produced crude oil” or “well” and the
parties to this suit are claiming differing definitions to
these terms.

The plaintiffs assert that a well that produces crude oil is
any well that assists in the production of crude oil. Under
their definition of the regulatory term, recovery wells as
well as injection wells would be included in the definition
of “wells that produced crude oil.” The Department of
Energy adopts the position that only recovery wells are
included in the phrase “wells that produced crude oil.”

For the purposes of this opinion, recovery wells can be
described as wells from which crude oil actually flows.
Injection wells can be described as wells through which
substances are forced into the sub-surface. The purpose
of this injection procedure is to increase pressure in
subterranean petroleum reservoirs forcing more crude oil
to the surface through recovery wells.

Before the court can consider whether it may construe
the disputed terms, the defendants' motion to dismiss for
failure to state a claim upon which relief can be granted
must be considered. The Department of Energy asks
that the complaint be dismissed because, they contend,
it impermissibly asks the court to rewrite the Marginal
Property Rule to include the counting of injection wells. In
support of this argument the Department of Energy states
that a court may not rewrite an administrative regulation
nor may it invalidate one part and allow the remaining
parts to stand. While the court is in agreement with this
statement of the law, it does not find it applicable in this
case. The court does not perceive that the plaintiffs seek
to have any portion of the Marginal Property Rule struck
down or expanded. Rather, it appears to the court that
they only seek to have a portion of the rule defined in
order to avoid possible civil and criminal sanctions. Since
the terms they seek to have defined are not defined within
the body of the regulation, this court does not find that
it is being asked to impermissibly rewrite or strike down
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any portion of the regulation. Accordingly, the motion to
dismiss is denied.

Both parties have also filed motions for summary
judgment and while the parties have differed in their
approach to resolution of this case upon summary
judgment they basically argue the same issue. That issue
being a definition of “wells that produced crude oil.” The
plaintiffs go directly to the dispute and simply ask the
court to construe the term and give the regulation its
plain meaning. On the other hand, the Department of
Energy has colored the question before the court as one
of procedural and substantive validity. Nevertheless, the
court is of the opinion that the proper resolution of this
case requires the court to construe the words “wells that
produced crude oil” and that after that determination is
made, summary judgment will be proper.

The Department of Energy contends that it is clear in the
body of the regulation that they did not intend to count
injection wells when enumerating “wells that produced
crude oil.” In support of this position the Department
of Energy contends *81  that the plaintiffs have not
even attempted to dispute the facts that their present
position has been the definitive agency position since
Ruling 1974-29, a 1974 Department of Energy regulation
dealing with stripper wells. Moreover, the Department of
Energy states that it was abundantly clear in the Preamble
to the Marginal Property Rule published in the Federal
Register that the Department of Energy did not intend to
include injection wells as “wells that produced crude oil.”
The Department of Energy has failed, however, to show
this court precisely where in the regulation that one could
turn, to know their intended meaning. Contending that
they have long held their present position and pointing
to the Preamble, which does not appear in the Code
of Federal Regulations, does not indicate to this court
that an individual subject to regulations could operate
free from fear of civil and criminal sanctions if he were
to be guided only by the rules appearing in the Code
of Federal Regulations. Further, it appears to the court
that absent the definition an individual could violate the
intended but unexpressed terms of the regulation. Such
an effect cannot be condoned because agency regulations
must be reasonably apprehensible to individuals subject
to regulation. Tenneco v. Federal Energy Administration,
613 F.2d 298, 302 (Em.App.1979).

The determination that the Department of Energy has
not sufficiently expressed itself does not resolve the issue
before the court. The question is still one of construction
and in this regard the court has considered whether the
term is ambiguous. Both parties have asserted that the
term is unambiguous and that the court should give
it its plain meaning. 1 (Footnote 1 Alternatively, the
Department of Energy has asserted that the term is
ambiguous. The court understands the Department to
take this position in the event the court should rule
adversely to it. The reason for this assertion is because they
would like the court to consider the regulation's history
in construing the regulation if it is ambiguous. How the
court could consider this evidence only after it has ruled,
however, was not indicated to the court.) Unfortunately,
the parties disagree regarding that plain meaning.

In the eyes of the court this difference of opinion raises
a separate question whether the two parties claiming
differing meanings to the same word can create ambiguity
themselves or whether the words of the regulation itself
must reflect the ambiguity. The court is mindful, however,
that parties should not be allowed to refer to extrinsic
aids in order to create ambiguity but only to resolve it.
2A Sands, Statutes and Statutory Construction s 46.04
(3d ed. 1973). Accordingly, it is the duty of this court to
determine first if the words “wells that produced crude oil”
have a plain meaning and then, only if they don't, to allow
extrinsic aids to resolve any ambiguity. Moreover, the
court is of the opinion that since the term used is used in a
regulatory framework it must be viewed from an industry
standpoint. The court reaches this conclusion because the
term has no relevant meaning outside the industry and the
regulations subject only those within the industry to their
control.

In investigating the plain meaning of “wells that produced
crude oil” the court has examined the transcripts of
two prior hearings held before this court on February
26, 1979 and before Judge Robert M. Hill on April 7,
1978, which the parties have made part of the record
in this case. Additionally, the court has reviewed other
materials submitted to the court by the parties in support
of their motions. After a careful and thorough reading
of these transcripts and the other materials the court has
reached the conclusion that the regulatory term has a plain
meaning and that the plain meaning would include the
counting of injection wells. At several points throughout
the transcripts the petroleum experts examined made it
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reinstated by Section 121 of the Federal Energy
Administration Amendments of 1976, Pub.L. 94 385,
15 U.S.C. s 757(i). See history in Energy Reserves
Group, Inc. v. DOE, 589 F.2d 1082, at 1087 1091
(Em.App.1978), clarified in Duncan v. Theis, 613
F.2d 305 (Em.App.1979).

3. In November 1973 the CLC promulgated a regulation,
6 C.F.R. 150.54(s), to implement the “stripper well”
exemption which (was misquoted by appellees, but
properly quoted) provided in part as follows:

(1) Rule. Effective November 27, 1973, the price
charged for the first sale of domestic crude petroleum
and petroleum condensates, including natural gas
liquids, produced from any stripper well lease is
exempt ....

‘Average daily production’ means the qualified
maximum total production of domestic crude
petroleum and petroleum condensates, including
natural gas liquids, produced from a property during
the preceding calendar year, divided by a number
equal to the number of calendar days in that year
times the number of wells which produced crude
petroleum and petroleum condensates including
natural gas liquids from that property in that year ....

‘Stripper well lease’ means a ‘property’ whose average
daily production of crude petroleum and petroleum
condensates, including natural gas liquids, per well
did not exceed 10 barrels per day during the preceding
calendar year.

This regulation, with an amendment changing the
qualifying period to any 12 month period after December
31, 1972, remains in effect in 10 C.F.R. s 212.54 (R. 5).

4. On December 24, 1974 the FEA, predecessor of
DOE, published Ruling 1974-29 in which it was ruled
that injection wells were not considered “wells” for the
purpose of determining whether a property qualified
for the stripper well exemption (R. 5). Ruling 1974-29,
incorporated by reference in the preamble of the Marginal
Property Rule published in the Federal Register, reads as
follows:

PRODUCTION WELLS FOR PURPOSES OF THE
“STRIPPER WELL LEASE” EXEMPTION

Facts. Firm P, a producer of petroleum, produced
during the preceding calendar year 150,000 barrels of

crude petroleum and petroleum condensates, including
natural gas liquids from 40 production wells located
on Property A, as defined in 10 CFR 210.32. In
addition, there were five injection wells in operation
on that property last year. An injection well is one
which is used to inject water, air, gas, steam or other
materials into the ground to assist in the recovery of
crude petroleum through producing wells. Wells which
formerly produced crude petroleum may be used for
injection purposes, or new wells may be drilled solely
for the purpose of injecting materials into oil-bearing
formations and reservoirs.

The average daily production per well from Property
A was 10.27 barrels, based on the 40 production wells,
whereas the average daily production per well would be
9.13 barrels if 45 wells, including the 5 injection wells,
were used to calculate the average daily production
figure.

Issue. Is an “injection” well a “well” for the purpose of
determining whether the average daily production of a
property was 10 barrels or less per well in the preceding
calendar year, for purposes of the stripper well lease
exemption of 10 CFR 210.32?

Ruling. No. Under the FEA regulations, the first sale of
domestic crude petroleum and petroleum condensates,
including natural gas liquids, produced *85  from any
stripper well lease, is exempt from the mandatory price
and allocation regulations. A stripper well lease is
defined as a property whose average daily production
did not exceed 10 barrels per day per well during the
preceding calendar year. “Average daily production” is
further defined in 10 CFR 210.32(b) as:

The qualified maximum total production of domestic
crude petroleum and petroleum condensates, including
natural gas liquids, produced from a property during
the preceding calendar year, divided by a number equal
to the number of days in that year times the number
of wells which produce crude petroleum and petroleum
condensates, including natural gas liquids, from that
property in that year.

Thus, the FEA regulations by their specific language
provide that only wells “which produce crude
petroleum” are to be counted in calculating average
daily production for the purpose of determining
whether the stripper well lease exemption applies.
While injection techniques help to “produce” crude
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regulatory term, the property in question, the C. S.
Dean ”A“ Unit, Cochran County, Texas (herein called
”the Dean Unit“), is a marginal property, (b) if injection
wells are not so included, the Dean Unit is not a
marginal property ... effective June 1, 1979.” (Emphasis
added.)

The question for decision by this Court on this appeal
is simply whether, under a proper construction of the
Marginal Property Rule, injection wells may be counted
“as wells that produced oil”.

[3]  We conclude that injection wells may not be counted
as “wells that produced oil” in the application of the
Marginal Property Rule; and that the summary judgment
for appellees of the District Court to the contrary must be
reversed, and the cause remanded for further proceedings
consistent with this conclusion.

The District Court reached a conclusion that, under the
Marginal Property Rule, injection wells may be counted
“as wells that produced oil” for two principal reasons,
namely: (1) the obvious contrary intent of DOE expressed
in the preamble by reference to Ruling 1974-29 should be
disregarded; and (2) without the preamble the regulation
had a plain meaning that injection wells could be counted
as “wells that produced oil”. If either, or both, of these
reasons are erroneous, the judgment of the District Court
should be reversed. We conclude that both reasons given
by the District Court are erroneous.

Reasons for Decision

I

[4]  The District Court was not free to disregard the
obvious intention of DOE to exclude injection wells
from the count of “wells that produced oil” which DOE
clearly expressed: (a) by including in the preamble to the
Marginal Property Rule an incorporation by reference to
Ruling 1974-29; (b) by including the following definition
concerning “average completion depth”

In order to determine whether a
particular property qualifies as a
marginal property, the producer

must first calculate the property's
“average completion depth” of all
wells that produced crude oil on
the property during the qualifying
period. This calculation involves
dividing the sum of the completion
depths for all such wells by the
number of those wells. Injection
wells and other wells that did
not produce crude oil during the
qualifying period may not be
counted for purposes of these
calculations. (Emphasis added.) 44
Fed.Reg. 22014 (R. 151-160 at 155);

and (c) by including the following definition concerning
“average daily production”

A property's average daily
production during the qualifying
period must be determined in the
same way as it is done for stripper
well properties, and the provisions
of the relevant stripper well property
rulings will be applicable with
respect to such computations.
Accordingly, *88  in calculating a
property's average daily production,
for example, a producer may not
count injection wells or other wells
that did not produce crude oil during
the qualifying period. (Emphasis
added.) 44 Fed.Reg. 22014 (R.
151-160 at 155).

[5]  It is well settled by decisions of this Court that the
preamble to a regulation of DOE and its predecessors
should be considered in construing the regulation and
determining the meaning of the regulation. Part I of
UPG, Inc. v. Edwards, Secretary of DOE, 647 F.2d
147 (Em.App.1981); Sauder v. DOE, 648 F.2d 1341
(Em.App.1981); McWhirter v. Texaco, Inc., - F.2d -
(Em.App.1981); Mountain Fuel Supply Co. v. DOE, 656
F.2d 690 (Em.App.1981).
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[6]  In the construction of the Constitution of the United
States, statutes and regulations, the federal rule permits
and requires consideration of preambles in appropriate
cases. For examples, the preamble to the Constitution of
the United States was considered in Dred Scott v. Sanford,
60 U.S. 393, 410, 19 How. 393, 410, 15 L.Ed. 691, at 703
(1857); M'Culloch v. Maryland, 17 U.S. 159, 247, 4 Wheat
316, 404, 4 L.Ed. 579, at 601 (1819); and in other cases. Cf.
16 Am.Jur.2d, Constitutional Law, s 87, 414.

A rule that, in construing a regulation of DOE, excludes
consideration of materials not in the codification of the
regulation in the Code of Federal Regulations is erroneous
because: (1) the rule is contrary to the requirement of
the Federal Register Act, s 1507, Title 44 U.S.C. that
the publication of the regulation be judicially noticed; (2)
the rule is contrary to the necessity of considering the
separate underlying statute; and (3) the rule is contrary
to the necessity to consider the legislative history of
the underlying statute in appropriate cases. 2A Sands,
Sutherland Statutory Construction (4th ed.) Chapter 48,
ss 48.01-48.20, 181-227.

Further, there is no support for the view that, under
federal rules of construction of statutes and legislative
regulations, definitions in a preamble may be ignored. The
rule is contrary to this view. Western Union Telegraph
Co. v. Lenroot, 323 U.S. 490, at 501, 65 S.Ct. 335, at
341, 89 L.Ed. 414, at 423 (1944). 1A Sands, Sutherland
Statutory Construction (4th ed.), s 20.08, 59-61; 2A Sands,
Sutherland Statutory Construction (4th ed.), s 47.04,
76-80.

Appellees' reliance on Sands, Sutherland Statutory
Construction (3rd ed.), s 46.04 (now s 47.04 in the 4th
edition), is misplaced. While noting some undesirable
variations in statutory construction, the treatise cited
clearly and strongly supports reference to the preamble as
one of the means of statutory construction.

[7]  Furthermore, in the absence of exceptional
circumstances not present in this action, the interpretation
given by an administrative agency to regulations
promulgated by it are entitled to deference unless it is
plainly erroneous or inconsistent with the regulation.
Bowles v. Seminole Rock & Sand Co., 325 U.S. 410, at
413-414, 65 S.Ct. 1215, 1217, 89 L.Ed. 1700 (1945); Cf.
Udall v. Tallman, 380 U.S. 1, 85 S.Ct. 792, 13 L.Ed.2d
616 (1965), reh. denied, 380 U.S. 989, 85 S.Ct. 1325, 14

L.Ed.2d 283 (1965), involving construction of a statute
by an administrative agency possessing expertise. 2 Davis,
Administrative Law Treatise (2d ed.), s 7:22, 105-108.

[8]  Appellees contend and the District Court concludes
that failure to publish the preamble in the Code of
Federal Regulations (C.F.R.) is significant as a reason
for disregarding the preamble. This conclusion is clearly
erroneous.

The C.F.R. in each volume contains an accurate
“Explanation ” of the legal status of the C.F.R. and the
Federal Register (as in Volume 10, Energy, Parts 200 to
499, revised as of January 1, 1980) which is in part as
follows:

The Code of Federal Regulations is a codification of the
general and permanent rules published in the Federal
Register by the Executive departments and agencies of
the Federal Government. The Code is divided into 50
titles which represent broad areas subject to Federal
regulation. Each title is divided into chapters which
usually bear the name of *89  the issuing agency. Each
chapter is further subdivided into parts covering specific
regulatory areas.

LEGAL STATUS

The contents of the Federal Register are required to be
judicially noticed (44 U.S.C. 1507). The Code of Federal
Regulations is prima facie evidence of the text of the
original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL
REGULATIONS

The Code of Federal Regulations is kept up to date
by the individual issues of the Federal Register. These
two publications must be used together to determine the
latest version of any given rule. (Emphasis added.)

The C.F.R. is part of the Federal Register system provided
by the Federal Register Act, 44 U.S.C. ss 1501-1511
inclusive, supplemented by 1 C.F.R. ss 1.1-51.12 inclusive.
See 2 Mezines, Stein, and Gruff, Administrative Law ss
7.02(1) and 8.01.

[9]  The failure to publish the preamble in C.F.R. may
be important in a proceeding to impose criminal penalties
based on criminal intent. National Helium Corp. v. FEA,
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produced, it is usually held that producing well means a
well producing in paying quantities. See Alsip's Adm'r
v. Onstott, 283 S.W.2d 711, 5 O. & G. R. 334 (Ky.1955).

See PRODUCTION IN PAYING QUANTITIES;
WELL.

In Aeroplane Oil & Refining Co. v. Disch, 203 Ky.
561, 262 S.W. 939 (1924), the court declared that it
was shown by proof that oil men do not consider a
well a producing well unless it produces at least five
barrels a day, but in construing an instrument that
contained this term, it applied the meaning of the term
in ordinary speech, that is, a well that is producing some
oil. (Emphasis added.)

[12]  The reported practices and interpretations of state
regulatory commissions and the Department of Interior
for other purposes, relied on by the District Court, are not
effective to rebut the contrary meaning and administrative
interpretation of the Marginal Property Rule by DOE.
This was expressly held in Energy Reserves Group, Inc.
v. DOE, 589 F.2d 1082, at 1098-1099 (Em.App.1978),
clarified in Duncan v. Theis, 613 F.2d 305 (Em.App.1979).

Remaining Issues

The record in this case is probably sufficient to permit
consideration of the propriety of the denial by the
District Court of the motion of appellant DOE for

summary judgment or in the alternative to dismiss (J.A.
137). The District Court, however, did not pass on the
remaining issues in its memorandum of findings of fact
and conclusions of law. And the remaining issues were
not briefed and argued in this appeal. Therefore they will
not be decided now. Without suggesting that there is any
merit in appellees' remaining contentions, the action will
be remanded for further proceedings consistent with this
opinion.

Conclusion

For the foregoing reasons, the judgment of the District
Court, including but not limited to the grant of injunctive
and declaratory relief, is reversed and the action is *91
remanded for further proceedings consistent with this
opinion.

In No. 5-53 appellants filed a premature notice of
appeal while appellants' timely motion under Rule 59,
F.R.Civ.P., for reconsideration (to alter and amend the
judgment) was pending. It is hereby

ORDERED that this premature appeal be, and it is
hereby, dismissed.

All Citations

667 F.2d 77, Energy Mgt. P 26,343

End of Document © 2019 Thomson Reuters. No c a m to or g na  U.S. Government Works.
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Opinion

TONE, Circuit Judge.

The subject of this appeal is commercial speech under
the First Amendment. Acting pursuant to its power to
prohibit false and misleading advertising, the Federal
Trade Commission has entered a final order directing
petitioners to cease and desist from disseminating
advertisements containing statements to the effect that
there is no scientific evidence that eating eggs increases the

risk of heart and circulatory disease.  Certain statements
ancillary to the one just described are also prohibited, and
the right to make still others is limited and conditioned
*159  by the order. We sustain the order, except for a

provision which we hold to be overbroad.
1 The term “heart and circulatory disease  is used

in this opinion to include, in the Commission's
phrase, “heart attacks, heart disease, atherosclerosis,
arteriosclerosis, or any attendant condition.

Petitioners are a trade association that calls itself the
National Commission on Egg Nutrition (NCEN), and
its advertising agency, Richard Weiner, Inc. Despite its
official-sounding title, NCEN was formed by members of
the egg industry, to counteract what the FTC described
as “anti-cholesterol attacks on eggs which had resulted
in steadily declining per capita egg consumption.” To
carry out this mission, NCEN, with Weiner's assistance,
mounted an advertising and public relations campaign
to convey the message that eggs are harmless and are
needed in human nutrition. In 1974 the FTC filed a
complaint charging petitioners with having violated ss 5
and 12 of the Federal Trade Commission Act, 15 U.S.C.
ss 45, 52, by placing newspaper advertisements containing
various false and misleading statements with respect to the
relationship between eating eggs and heart and circulatory
disease. In its answer, NCEN admitted that it had made
representations in its advertising concerning the absence
of scientific evidence that eating eggs increases the risk
of heart and circulatory disease and also had represented
that eating eggs does not increase the blood cholesterol
level in a normal person, but stated that it was no longer
making such representations in its advertising. NCEN
did not contest that other representations charged were
misleading but denied having made them.

After filing its complaint, the FTC sought a temporary
injunction in the District Court under s 13(a) of the

Federal Trade Commission Act, 15 U.S.C. s 53(a),
to prohibit NCEN from continuing its allegedly false
advertising while the administrative proceeding was
pending. The District Court denied the relief sought
by the FTC. We reversed and directed the entry of an
injunction forbidding the misrepresentations complained
of but allowing NCEN to make “a fair presentation of
its side of the controversy.” FTC v. National Commission
on Egg Nutrition, 517 F.2d 485, 489 (7th Cir. 1975), cert.
denied, 426 U.S. 919, 96 S.Ct. 2623, 49 L.Ed.2d 372 (1976).

After hearing the evidence, an administrative law
judge sustained the allegations of the complaint and
recommended a cease and desist order. On appeal
to the FTC, the ALJ's findings were sustained and
the recommended order was adopted with some
modifications. NCEN and Weiner have filed petitions for
review of that order by this court. Only NCEN has filed
a brief.

The order directs NCEN and Weiner to cease and desist
from disseminating, by mail or means in or affecting
commerce, advertising which directly or indirectly makes
certain specified representations. The one which is of
principal concern here is “that there is no scientific
evidence that eating eggs increases the risk of . . .
heart (and circulatory) disease . . . .” Other specifically
prohibited statements, which the FTC found petitioners
had made in the past, are variations on the same general

theme. 2  In addition, any representation concerning the
relationship of eating eggs, or of dietary cholesterol,
including *160  that in eggs, to heart and circulatory
disease, is permissible only if
2 Petitioners are forbidden from making any statement

which directly or indirectly represents
. . . that there is scientific evidence that dietary
cholesterol, including that in eggs, decreases the risk
of . . . heart (and circulatory) disease . . .;
. . . that there is scientific evidence that avoiding
dietary cholesterol, including that in eggs, increases
the risk of . . . heart (and circulatory) disease . . .;
. . . that eating eggs does not increase the blood
cholesterol level in a normal person;
. . . that the blood cholesterol level is prevented from
being raised or lowered by dietary cholesterol intake;
. . . that the human body increases its manufacture of
cholesterol in an amount equal to a decrease in dietary
cholesterol intake;
. . . that the average human body eliminates the same
amount of cholesterol as that eaten;
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existence of scientific evidence which
the record clearly shows does exist.
These statements are, therefore, false
and misleading.

517 F.2d at 489.

II. The First Amendment

The argument most strongly pressed is that the FTC's
order impinges upon First *162  Amendment guarantees,
which, at least since Bigelow v. Virginia, 421 U.S. 809, 95
S.Ct. 2222, 44 L.Ed.2d 600 (1975), extend to commercial
speech. It is argued that the principles established in
Virginia State Board of Pharmacy v. Virginia Citizens
Consumer Council, Inc., 425 U.S. 748, 96 S.Ct. 1817, 48
L.Ed.2d 346 (1976), prohibit the agency from considering
the content of the statement without reference to the state
of mind with which it was uttered, and require that a
commercial misrepresentation on a controversial public
issue be treated in the same manner as it would a libel
of a public figure, see New York Times Co. v. Sullivan,
376 U.S. 254, 84 S.Ct. 710, 11 L.Ed.2d 686 (1964), i. e., as
actionable only if it is made deliberately or with reckless
disregard for the truth.

In the Virginia Pharmacy opinion, upon which NCEN
relies, the Court expressly recognized that the First
Amendment did not interfere with a “State's dealing
effectively” with the problem of “deceptive or misleading”
commercial speech, even when it is “not provably false,
or even wholly false.” The state is not prohibited “from
insuring that the stream of commercial information flow
cleanly as well as freely.” 425 U.S. at 771-772, 96 S.Ct. at
1831. This position was amplified by the Court in Bates
v. State Bar of Arizona, 433 U.S. 350, 381-384, 97 S.Ct.
2691, 2708-2709, 53 L.Ed.2d 810 (1977):

Advertising that is false, deceptive,
or misleading of course is subject
to restraint. See Virginia Pharmacy
Board v. Virginia Citizens Council, 425
U.S. at 771-772 (96 S.Ct. 1817) and n.
24 . . . . Since the advertiser knows
his product and has a commercial
interest in its dissemination, we have
little worry that regulation to assure

truthfulness will discourage protected
speech. Id., at n. 24 . . . . And
any concern that strict requirements
for truthfulness will undesirably
inhibit spontaneity seems inapplicable
because commercial speech generally
is calculated. Indeed, the public
and private benefits from commercial
speech derive from confidence in its
accuracy and reliability. Thus, the
leeway for untruthful or misleading
expression that has been allowed in
other contexts has little force in the
commercial arena.

See also Mr. Justice Stevens' statement in Young v.
American Mini Theatres, 427 U.S. 50, 68-69, 96 S.Ct.
2440, 49 L.Ed.2d 310 (1976); and see Linmark Associates,
Inc. v. Township of Willingboro, 431 U.S. 85, 97 S.Ct.
1614, 1618, 52 L.Ed.2d 155 (1977).
[3]  The Court's recognition that the First Amendment

does not preclude restraint of false, misleading, or
deceptive advertising is consistent with the principle that
the protection afforded to speech of any kind is to be
determined by “assessing the First Amendment interest at
stake and weighing it against the public interest allegedly
served by the regulation.” Bigelow v. Virginia, supra,
421 U.S. at 826, 95 S.Ct. at 2235. The First Amendment
interest is twofold: it embraces the interests of both
the speaker and the prospective audience, which, in the
case of commercial speech, consists of consumers. The
consumers' interest, which is in obtaining information
on which to base the decision of whether to buy, see
Linmark Associates, Inc. v. Township of Willingboro,
supra, 97 S.Ct. at 1618, is served by insuring that the
information is not false or deceptive, and, in fact, coincides
with the public interest served by the regulation. The
fact that health is involved enhances the interests of both
consumers and the public in being assured “that the
stream of commercial information flow cleanly as well
as freely.” Virginia State Board of Pharmacy v. Virginia
Citizens Consumer Council, Inc., supra, 425 U.S. at 772,
96 S.Ct. at 1831. When these considerations, together
with those expressed by the Court in Bates relating to the
hardiness of commercial speech, are balanced, the scale is
tipped in favor of regulation.
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*164  represents as insignificant the
available scientific evidence that the
consumption of dietary cholesterol,
including that in eggs, may increase
the risk of heart attacks, heart disease,
atherosclerosis, arteriosclerosis, or any
attendant condition . . . .

or which

otherwise misrepresents the amount
of scientific evidence that eating eggs
does not increase the risk of heart
attacks, heart disease, atherosclerosis,
arteriosclerosis, or any attendant
condition.

NCEN attacks this language as unconstitutionally vague.
The FTC was of course not limited to prohibiting the
precise misrepresentations that had occurred in the past.
Here, as in FTC v. Colgate-Palmolive Co., supra, 380 U.S.
at 393, 85 S.Ct. at 1047, the challenged language is “as
specific as the circumstances will permit.” In that case, the
Court also stated,
We think it reasonable for the Commission to frame
its order broadly enough to prevent respondents
from engaging in similarly illegal practices in future
advertisements. As we said in Federal Trade Comm'n v.
Ruberoid Co., 343 U.S. 470, 473 (72 S.Ct. 800, 96 L.Ed.
1081): “(T)he Commission is not limited to prohibiting the
illegal practice in the precise form in which it is found to
have existed in the past.” Having been caught violating the
Act, respondents “must expect some fencing in.” Federal
Trade Comm'n v. National Lead Co., 352 U.S. 419, 431
(77 S.Ct. 502, 1 L.Ed.2d 438).

380 U.S. at 395, 85 S.Ct. at 1048. The challenged provision
is not unconstitutionally vague.

IV. The Required Additional Statement

The order also directs NCEN to include in any future
advertisements or public statement it makes concerning
the relationship between eating eggs and heart and
circulatory disease, the further statement that many
medical experts believe increased consumption of dietary
cholesterol, including that in eggs, may increase the risk
of heart disease. (Paragraph I, B.) NCEN argues that,
even if its advertisements contained misrepresentations,
this provision of the order exceeds that which is necessary
to prevent repetition of the violation.
[8]  [9]  The First Amendment does not permit a remedy

broader than that which is necessary to prevent deception,
Beneficial Corp. v. FTC, supra, 542 F.2d at 619-620, or
correct the effects of past deception, Warner-Lambert
Co. v. FTC, 562 F.2d 749, 760 (D.C.Cir. 1977). In its
present form, the challenged condition on the right to
make an assertion that is not deceptive does not meet
this test. Because the record here, unlike that in Warner-
Lambert Co. v. FTC, supra, does not show a long
history of deception which has so permeated the consumer
mind that the “claim was believed by consumers after
the false advertising had ceased,” id., at 771, we are
concerned primarily with preventing future deception.
The condition in its present form would require NCEN
to argue the other side of the controversy, thus interfering
unnecessarily with the effective presentation of the pro-
egg position. The desired preventive effect can be achieved
by requiring the disclosure that there is a controversy
among the experts and NCEN is presenting its side of
that controversy. The additional statement in the form
now ordered by the FTC should be required only when
NCEN chooses to make a representation as to the state
of the available evidence or information concerning the
controversy. As thus modified, the challenged condition
would not unnecessarily curtail NCEN's right to present
its position.

If the provision requiring an additional statement is so
modified by the FTC, it will be enforced. The rest of the
order will be enforced in its present form.

ENFORCED IN PART.

SUPPLEMENTAL OPINION ON FTC'S MOTION
TO AMEND JUDGMENT NUNC PRO TUNC

The FTC has moved that we amend the above opinion
“by performing the modification of the portion of
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is defined in the Federal Trade Commission Act, which
directly or indirectly

1. Represents that there is no scientific evidence that
eating eggs increases the risk of heart attacks, heart
disease, atherosclerosis, arteriosclerosis, or any attendant
condition;

2. Represents that there is scientific evidence that
dietary cholesterol, including that in eggs, decreases
the risk of heart attacks, heart disease, atherosclerosis,
arteriosclerosis, or any attendant condition;

3. Represents that there is scientific evidence that avoiding
dietary cholesterol, including that in eggs, increases
the risk of heart attacks, heart disease, atherosclerosis,
arteriosclerosis, or any attendant condition;

4. Represents that eating eggs does not increase the blood
cholesterol level in a normal person;

5. Represents that the blood cholesterol level is prevented
from being raised or lowered by dietary cholesterol intake;

6. Represents that the human body increases its
manufacture of cholesterol in an amount equal to a
decrease in dietary cholesterol intake;

7. Represents that the average human body eliminates the
same amount of cholesterol as that eaten;

8. Represents that dietary cholesterol, including that in
eggs, is needed by the body for building sex hormones,
for transmitting nerve impulses and for maintaining life in
cells; or

9. Utilizes the name “National Commission on Egg
Nutrition” unless it is clearly and conspicuously disclosed
in immediate conjunction with the name that the National
Commission on Egg Nutrition is composed of egg
producers and other individuals and organizations of, or
relating to, the egg industry.

B. Disseminating, or causing the dissemination, of any
advertisement by means of the United States mails or
by any means in or affecting commerce, as “commerce”
is defined in the Federal Trade Commission Act, which
directly or indirectly

1. Represents that eating eggs does not increase the
risk of heart attacks, heart disease, atherosclerosis,
arteriosclerosis, or any attendant condition or

2. Makes any representation concerning the relationship
of dietary cholesterol, including that in eggs, to heart
attacks, heart disease, atherosclerosis, arteriosclerosis, or
any attendant condition

unless it is clearly and conspicuously disclosed in
immediate conjunction therewith that there is a
controversy among medical experts concerning the
relationship of dietary cholesterol, including that in eggs,
to heart disease, and that respondents are presenting their
side of that controversy.

C. Disseminating, or causing the dissemination of, any
advertisement by means of the United States mail or by
any means in or affecting commerce, as “commerce” is
defined in the Federal Trade Commission Act, which
directly or indirectly

1. Represents that there exists, or describes, scientific
evidence which supports the theory that consumption
of dietary cholesterol, including that in eggs, does
not increase the risk of heart attacks, heart
disease, atherosclerosis, arteriosclerosis, or any attendant
condition or

2. Makes any representation concerning the state of
the available evidence or information concerning the
relationship of dietary cholesterol, including that in
eggs, to heart attacks, heart disease, atherosclerosis,
arteriosclerosis, or any attendant condition

unless it is clearly and conspicuously disclosed in
immediate conjunction therewith that many medical
experts believe that existing evidence indicates that
increased consumption of dietary cholesterol, including
that in eggs, may increase the risk of heart disease.

*167  D. Disseminating, or causing the dissemination of,
any advertisement by means of the United States mails or
by any means in or affecting commerce, as “commerce”
is defined in the Federal Trade Commission Act, which
directly or indirectly

1. Represents as insignificant the available scientific
evidence that the consumption of dietary cholesterol,
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his own argument and evidence orally.
U.S.C.A.Const. Amend. 14.

740 Cases that cite this headnote

[13] Public Assistance
Reduction, Termination, or Temporary

Termination of Benefits

Public Assistance
Notice and hearing

Seven days' notice provided by New York City
on proposed termination of public assistance
benefits to recipients of financial aid under
federally-assisted program of Aid to Families
With Dependent Children or under New
York State's general Home Relief program
was not constitutionally insufficient per se
although there might be cases where fairness
would require that longer time be given.
U.S.C.A.Const. Amend. 14; Social Security
Act, §§ 401 410 as amended 42 U.S.C.A.
§§ 601 610; Social Services Law N.Y. §§
157 166, 158, 343 362.

210 Cases that cite this headnote

[14] Public Assistance
Notice and hearing

Notice given by city of New York of proposed
termination of public assistance payments to
welfare recipients by employing both letter
and personal conference with caseworker
to inform recipient of precise questions
raised about his continued eligibility satisfied
constitutional requirements as to content or
form of notice. U.S.C.A.Const. Amend. 14;
Social Security Act, §§ 401 410 as amended
42 U.S.C.A. §§ 601 610; Social Services Law
N.Y. §§ 157 166, 158, 343 362.

19 Cases that cite this headnote

[15] Public Assistance
Notice and hearing

Procedures followed by city of New York
in terminating public assistance payments
to welfare recipients were constitutionally
inadequate in failing to permit recipients

to appear personally with or without
counsel before official who finally determined
continued eligibility and failing to permit
recipient to present evidence to that official
orally or to confront or cross-examine adverse
witnesses. U.S.C.A.Const Amend. 14; Social
Security Act, §§ 401 410 as amended 42
U.S.C.A. §§ 601 610; Social Services Law
N.Y. §§ 157 166, 158, 343 362.

97 Cases that cite this headnote

[16] Constitutional Law
Notice and Hearing

Due process requirement of opportunity to
be heard must be tailored to capacities and
circumstances of those who are to be heard.
U.S.C.A.Const. Amend. 14.

288 Cases that cite this headnote

[17] Constitutional Law
Proceedings in general

It is not enough to satisfy due process that
welfare recipient on proposed termination
of public assistance payments be permitted
to present his position to decisionmaker in
writing or secondhand through caseworker;
instead, recipient must be allowed to state his
position orally and be given an opportunity
to confront and cross-examine witnesses relied
on by department. U.S.C.A.Const. Amend.
14.

296 Cases that cite this headnote

[18] Administrative Law and Procedure
Decision

Particularly where credibility and veracity
are at issue, written submissions of person's
position are wholly unsatisfactory basis for
decision.

40 Cases that cite this headnote

[19] Constitutional Law
Proceedings in general

Public Assistance
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appellant.

**1014  Lee A. Albert, New York City, for appellees.

Opinion

Mr. Justice BRENNAN delivered the opinion of the
Court.

The question for decision is whether a State that
terminates public assistance payments to a particular
recipient without affording him the opportunity for
an evidentiary hearing prior to termination denies the
recipient procedural due process in violation of the Due
Process Clause of the Fourteenth Amendment.

This action was brought in the District Court for the
Southern District of New York by residents of New *256
York City receiving financial aid under the federally
assisted program of Aid to Families with Dependent
Children (AFDC) or under New York State's general

Home Relief program.  Their complaint alleged that
the New York State and New York City officials
administering these programs terminated, or were about
to terminate, such aid without prior notice and hearing,

thereby denying them due process of law. 2  At the time
*257  the suits were filed there was no requirement of

prior notice or hearing of any kind before termination
of financial aid. However, the State and city adopted
procedures for notice and hearing after the suits were
brought, and the plaintiffs, appellees here, then challenged
the constitutional adequacy of those procedures.
1 AFDC was established by the Social Security Act

of 1935, 49 Stat. 627, as amended, 42 U.S.C. ss
601 610 (1964 ed. and Supp. IV). It is a categorical
assistance program supported by federal grants in
aid but administered by the States according to
regulations of the Secretary of Health, Education,
and Welfare. See N.Y. Social Welfare Law ss 343
362 (1966). We considered other aspects of AFDC
in King v. Smith, 392 U.S. 309, 88 S.Ct. 2128, 20
L.Ed.2d 1118 (1968), and in Shapiro v. Thompson,
394 U.S. 618, 89 S.Ct. 1322, 22 L.Ed.2d 600 (1969).
Home Relief is a general assistance program financed
and administered solely by New York state and local
governments. N.Y. Social Welfare Law ss 157 165
(1966), since July 1, 1967, Social Services Law ss

157 166. It assists any person unable to support
himself or to secure support from other sources. Id.,
s 158.

2 Two suits were brought and consolidated in the
District Court. The named plaintiffs were 20 in
number, including intervenors. Fourteen had been
or were about to be cut off from AFDC, and
six from Home Relief. During the course of this
litigation most, though not all, of the plaintiffs
either received a ‘fair hearing  (see infra, at 1015

1016) or were restored to the rolls without
a hearing. However, even in many of the cases
where payments have been resumed, the underlying
questions of eligibility that resulted in the bringing
of this suit have not been resolved. For example,
Mrs. Altagracia Guzman alleged that she was in
danger of losing AFDC payments for failure to
cooperate with the City Department of Social Services
in suing her estranged husband. She contended that
the departmental policy requiring such cooperation
was inapplicable to the facts of her case. The record
shows that payments to Mrs. Guzman have not
been terminated, but there is no indication that the
basic dispute over her duty to cooperate has been
resolved, or that the alleged danger of termination
has been removed. Home Relief payments to Juan
DeJesus were terminated because he refused to accept
counseling and rehabilitation for drug addiction. Mr.
DeJesus maintains that he does not use drugs. His
payments were restored the day after his complaint
was filed. But there is nothing in the record to indicate
that the underlying factual dispute in his case has been
settled.

The State Commissioner of Social Services amended the
State Department of Social Services' Official Regulations
to require that local social services officials proposing
to discontinue or suspend a recipient's financial aid
do so according to a procedure that conforms to
either subdivision (a) or subdivision (b) of s 351.26 of

the regulations as amended. 3  The City of New York
*258  elected to **1015  promulgate a local procedure

according to subdivision (b). That subdivision, so far as
here pertinent, provides that the local procedure must
include the giving of notice to the recipient of the reasons
for a proposed discontinuance or suspension at least
seven days prior to its effective date, with notice also
that upon request the recipient may have the proposal
reviewed by a local welfare official holding a position
superior to that of the supervisor who approved the
proposed discontinuance or suspension, and, further, that
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not be discontinued or suspended. The District Court
assumed that subdivision (a) would be construed to
afford rights of confrontation and cross examination
and a decision based solely on the record. Kelly v.
Wyman, 294 F.Supp. 893, 906 907 (1968).

5 N.Y. Social Welfare Law s 353(2) (1966) provides
for a post termination ‘fair hearing  pursuant to 42
U.S.C. s 602(a)(4). See n. 3, supra. Although the
District Court noted that HEW had raised some
objections to the New York ‘fair hearing  procedures,
294 F.Supp., at 898 n. 9, these objections are not at
issue in this Court. Shortly before this suit was filed,
New York State adopted a similar provision for a ‘fair
hearing  in terminations of Home Relief. 18 NYCRR
ss 84.2 84.23. In both AFDC and Home Relief
the ‘fair hearing  must be held within 10 working
days of the request, s 84.6, with decision within 12
working days thereafter, s 84.15. It was conceded in
oral argument that these time limits are not in fact
observed.

6 Current HEW regulations require the States to make
full retroactive payments (with federal matching
funds) whenever a ‘fair heairng  results in a reversal
of a termination of assistance. HEW Handbook, pt.
IV, ss 6200(k), 6300(g), 6500(a); see 18 NYCRR s
358.8. Under New York State regulations retroactive
payments can also be made, with certain limitations,
to correct an erroneous termination discovered before
a ‘fair hearing  has been held. 18 NYCRR s 351.27.
HEW regulations also authorize, but do not require,
the State to continue AFDC payments without loss
of federal matching funds pending completion of a
‘fair hearing.  HEW Handbook, pt. IV, s 6500(b).
The new HEW regulations presently scheduled to
become effective July 1, 1970, will supersede all of
these provisions. See n. 3, supra.

I

The constitutional issue to be decided, therefore, is the
narrow one whether the Due Process Clause requires that
the recipient be afforded an evidentiary hearing before

the termination of benefits. 7  The District Court held
*261  that only a pretermination evidentiary hearing

would satisfy the constitutional command, and rejected
the argument of the state and city officials that the
combination of the post-termination ‘fair hearing’ with
the informal pre-termination review disposed of all due
process claims. The court said: ‘While post-termination
review is **1017  relevant, there is one overpowering fact

which controls here. By hypothesis, a welfare recipient
is destitute, without funds or assets. * * * Suffice it to
say that to cut off a welfare recipient in the face of *
* * ‘brutal need’ without a prior hearing of some sort
is unconscionable, unless overwhelming considerations
justify it.' Kelly v. Wyman, 294 F.Supp. 893, 899, 900
(1968). The court rejected the argument that the need to
protect the public's tax revenues supplied the requisite
‘overwhelming consideration.’ ‘Against the justified desire
to protect public funds must be weighed the individual's
overpowering need in this unique situation not to be
wrongfully deprived of assistance. * * * While the problem
of additional expense must be kept in mind, it does not
justify denying a hearing meeting the ordinary standards
of due process. Under all the circumstances, we hold
that due process requires an adequate hearing before
termination of welfare benefits, and the fact that there
is a later constitutionally fair proceeding does not alter
the result.’ Id., at 901. Although state officials were party
defendants in the action, only the Commissioner of Social
Services of the City of New York appealed. We noted
probable jurisdiction, 394 U.S. 971, 89 S.Ct. 1469, 22
L.Ed.2d 751 (1969), to decide important issues that have
been the subject of disagreement in principle between the
three-judge court in the present case and that convened in
Wheeler v. Montgomery, 397 U.S. 280, 90 S.Ct. 1026, 25
L.Ed.2d 307. We affirm.
7 Appellant does not question the recipient's due

process right to evidentiary review after termination.
For a general discussion of the provision of
an evidentiary hearing prior to termination, see
Comment, The Constitutional Minimum for the
Termination of Welfare Benefits: The Need for and
Requirements of a Prior Hearing, 68 Mich.L.Rev. 112
(1969).

[1]  [2]  [3]  [4]  Appellant does not contend that
procedural due process is not applicable to the termination
of welfare benefits. *262  Such benefits are a matter
of statutory entitlement for persons qualified to receive

them. 8  Their termination involves state action that
adjudicates important rights. The constitutional challenge
cannot be answered by an argument that public assistance
benefits are “a ‘privilege’ and not a ‘right.’ ” Shapiro
v. Thompson, 394 U.S. 618, 627 n. 6, 89 S.Ct. 1322,
1327 (1969). Relevant constitutional restraints apply as
much to the withdrawal of public assistance benefits
as to disqualification for unemployment compensation,
Sherbert v. Verner, 374 U.S. 398, 83 S.Ct. 1790, 10
L.Ed.2d 965 (1963); or to denial of a tax exemption,
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Speiser v. Randall, 357 U.S. 513, 78 S.Ct. 1332, 2 L.Ed.2d
1460 (1958); or to discharge from public employment,
Slochower v. Board of Higher Education, 350 U.S. 551, 76

S.Ct. 637, 100 L.Ed. 692 (1956). 9  The extent to **1018
which procedural due process *263  must be afforded
the recipient is influenced by the extent to which he
may be ‘condemned to suffer grievous loss,’ Joint Anti-
Fascist Refugee Committee v. McGrath, 341 U.S. 123,
168, 71 S.Ct. 624, 647, 95 L.Ed. 817 (1951) (Frankfurter,
J., concurring), and depends upon whether the recipient's
interest in avoiding that loss outweighs the governmental
interest in summary adjudication. Accordingly, as we
said in Cafeteria & Restaurant Workers Union, etc.
v. McElroy, 367 U.S. 886, 895, 81 S.Ct. 1743, 1748

1749, 6 L.Ed.2d 1230 (1961), ‘consideration of what
procedures due process may require under any given set
of circumstances must begin with a determination of the
precise nature of the government function involved as
well as of the private interest that has been affected by
governmental action.’ See also Hannah v. Larche, 363
U.S. 420, 440, 442, 80 S.Ct. 1502, 1513, 1514, 4 L.Ed.2d
1307 (1960).

8 It may be realistic today to regard welfare
entitlements as more like ‘property  than a ‘gratuity.
Much of the existing wealth in this country takes
the form of rights that do not fall within traditional
common law concepts of property. It has been aptly
noted that
‘(s)ociety today is built around entitlement. The
automobile dealer has his franchise, the doctor and
lawyer their professional licenses, the worker his
union membership, contract, and pension rights, the
executive his contract and stock options; all are
devices to aid security and independence. Many of the
most important of these entitlements now flow from
government: subsidies to farmers and businessmen,
routes for airlines and channels for television stations;
long term contracts for defense, space, and education;
social security pensions for individuals. Such sources
of security, whether private or public, are no longer
regarded as luxuries or gratuities; to the recipients
they are essentials, fully deserved, and in no sense a
form of charity. It is only the poor whose entitlements,
although recognized by public policy, have not been
effectively enforced.  Reich, Individual Rights and
Social Welfare: The Emerging Legal Issues, 74 Yale
L.J. 1245, 1255 (1965). See also Reich, The New
Property, 73 Yale L.J. 733 (1964).

9 See also Goldsmith v. United States Board of Tax
Appeals, 270 U.S. 117, 46 S.Ct. 215, 70 L.Ed. 494
(1926) (right of a certified public accountant to
practice before the Board of Tax Appeals); Hornsby
v. Allen, 326 F.2d 605 (C.A.5th Cir. 1964) (right to
obtain a retail liquor store license); Dixon v. Alabama
State Board of Education, 294 F.2d 150 (C.A.5th
Cir.), cert. denied, 368 U.S. 930, 82 S.Ct. 368, 7
L.Ed.2d 193 (1961) (right to attend a public college).

[5]  [6]  It is true, of course, that some governmental
benefits may be administratively terminated without
affording the recipient a pre-termination evidentiary

hearing. 0  *264  But we agree with the District Court
that when welfare is discontinued, only a pre-termination
evidentiary hearing provides the recipient with procedural
due process. Cf. Sniadach v. Family Finance Corp.,
395 U.S. 337, 89 S.Ct. 1820, 23 L.Ed.2d 349 (1969).
For qualified recipients, welfare provides the means to
obtain essential food, clothing, housing, and medical

care.  Cf. Nash v. Florida Industrial Commission,
389 U.S. 235, 239, 88 S.Ct. 362, 366, 19 L.Ed.2d 438
(1967). Thus the crucial factor in this context a factor
not present in the case of the blacklisted government
contractor, the discharged government employee, the
taxpayer denied a tax exemption, or virtually anyone
else whose governmental entitlements are ended is that
termination of aid pending resolution of a controversy
over eligibility may deprive an eligible recipient of the
very means by which to live while he waits. Since he lacks
independent resources, his situation becomes immediately
desperate. His need to concentrate upon finding the means
for daily subsistence, in turn, adversely **1019  affects his

ability to seek redress from the welfare bureaucracy. 2

10 One Court of Appeals has stated: ‘In a wide variety
of situations, it has long been recognized that where
harm to the public is threatened, and the private
interest infringed is reasonably deemed to be of
less importance, an official body can take summary
action pending a later hearing.  R. A. Holman &
Co. v. SEC, 112 U.S.App.D.C. 43, 47, 299 F.2d 127,
131, cert. denied, 370 U.S. 911, 82 S.Ct. 1257, 8
L.Ed.2d 404 (1962) (suspension of exemption from
stock registration requirement). See also, for example,
Ewing v. Mytinger & Casselberry, Inc., 339 U.S.
594, 70 S.Ct. 870, 94 L.Ed. 1088 (1950) (seizure
of mislabeled vitamin product); North American
Cold Storage Co. v. Chicago, 211 U.S. 306, 29
S.Ct. 101, 53 L.Ed. 195 (1908) (seizure of food
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take the form of a judicial or quasi-judicial trial. We
bear in mind that the statutory ‘fair hearing’ will
provide the recipient *267  with a full administrative

review. 4  Accordingly, the pre-termination hearing has
one function only: to produce an initial determination
of the validity of the welfare department's grounds
for discontinuance of payments in order to protect
a recipient against an erroneous termination of his
benefits. Cf. Sniadach v. Family Finance Corp., 395 U.S.
337, 343, 89 S.Ct. 1820, 1823, 23 L.Ed.2d 349 (1969)
(Harlan, J., concurring). Thus, a complete record and a
comprehensive opinion, which would serve primarily to
facilitate judicial review and to guide future decisions,
need not be provided at the pre-termination stage.
We recognize, too, that both welfare authorities and
recipients have an interest in relatively speedy resolution
of questions of eligibility, that they are used to dealing
with one another informally, and that some welfare
departments have very burdensome caseloads. These
considerations justify the limitation of the pre-termination
hearing to minimum procedural safeguards, adapted to
the particular characteristics of welfare recipients, and to
the limited nature of the controversies to be resolved.
We wish to add that we, no less than the dissenters,
recognize the importance of not imposing upon the States
or the Federal Government in this developing field of law
any procedural requirements beyond those demanded by
rudimentary due process.

14 Due process does not, of course, require two hearings.
If, for example, a State simply wishes to continue
benefits until after a ‘fair  hearing there will be no need
for a preliminary hearing.

[11]  [12]  ‘The fundamental requisite of due process of
law is the opportunity to be heard.’ Grannis v. Ordean,
234 U.S. 385, 394, 34 S.Ct. 779, 783, 58 L.Ed. 1363 (1914).
The hearing must be ‘at a meaningful time and in a
meaingful manner.’ Armstrong v. Manzo, 380 U.S. 545,
552, 85 S.Ct. 1187, 1191, 14 L.Ed.2d 62 (1965). In the
present context these principles require that a recipient
have timely and adequate notice detailing the reasons for a
*268  proposed termination, and an effective opportunity

to defend by confronting any adverse witnesses and by
presenting his own arguments and evidence orally. These
rights are important in cases such as those before us,
where recipients have challenged proposed terminations
as resting on incorrect or misleading factual premises or on

misapplication of rules or policies to the facts of particular

cases. 5

15 This case presents no question requiring our
determination whether due process requires only
an opportunity for written submission, or an
opportunity both for written submission and oral
argument, where there are no factual issues in dispute
or where the application of the rule of law is not
intertwined with factual issues. See FCC v. WJR, 337
U.S. 265, 275 277, 69 S.Ct. 1097, 1103 1104, 93
L.ed. 1353 (1949).

[13]  [14]  We are not prepared to say that the seven-
day notice currently provided by New York City is
constitutionally insufficient per se, although there may be
cases where fairness would require that a longer time be
given. Nor do we see any constitutional deficiency in the
content or form of the notice. New York employs both
a letter and a personal conference with a caseworker to
inform a recipient of the precise questions raised about
his continued eligibility. Evidently the recipient is told
the legal and factual bases for the Department's doubts.
This combination is probably **1021  the most effective
method of communicating with recipients.

[15]  The city's procedures presently do not permit
recipients to appear personally with or without counsel
before the official who finally determines continued
eligibility. Thus a recipient is not permitted to present
evidence to that official orally, or to confront or cross-
examine adverse witnesses. These omissions are fatal to
the constitutional adequacy of the procedures.

[16]  [17]  [18]  [19]  The opportunity to be heard must
be tailored to the *269  capacities and circumstances of

those who are to be heard. 6  It is not enough that a
welfare recipient may present his position to the decision
maker in writing or second-hand through his caseworker.
Written submissions are an unrealistic option for most
recipients, who lack the educational attainment necessary
to write effectively and who cannot obtain professional
assistance. Moreover, written submissions do not afford
the flexibility of oral presentations; they do not permit the
recipient to mold his argument to the issues the decision
maker appears to regard as important. Particularly where
credibility and veracity are at issue, as they must be in
many termination proceedings, written submissions are a
wholly unsatisfactory basis for decision. The second-hand
presentation to the decisionmaker by the caseworker has



Goldberg v. Kelly, 397 U.S. 254 (1970)

90 S.Ct. 1011, 25 L.Ed.2d 287

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 11

its own deficiencies; since the caseworker usually gathers
the facts upon which the charge of ineligibility rests, the
presentation of the recipient's side of the controversy
cannot safely be left to him. Therefore a recipient must be
allowed to state his position orally. Informal procedures
will suffice; in this context due process does not require a
particular order of proof or mode of offering evidence. Cf.
HEW Handbook, pt. IV, s 6400(a).

16 ‘(T)he prosecution of an appeal demands a degree of
security, awareness, tenacity, and ability which few
dependent people have.  Wedemeyer & Moore, The
American Welfare System, 54 Calif.L.Rev. 326, 342
(1966).

[20]  [21]  [22]  In almost every setting where important
decisions turn on questions of fact, due process requires
an opportunity to confront and cross-examine adverse
witnesses. E.g., ICC v. Louisville & N.R. Co., 227 U.S.
88, 93 94, 33 S.Ct. 185, 187 188, 57 L.Ed. 431 (1913);
Willner v. Committee on Character & Fitness, 373 U.S.
96, 103 104, 83 S.Ct. 1175, 1180 1181, 10 L.Ed.2d 224
(1963). What we said in *270  Greene v. McElroy, 360
U.S. 474, 496 497, 79 S.Ct. 1400, 1413, 3 L.Ed.2d 1377
(1959), is particularly pertinent here:

‘Certain principles have remained
relatively immutable in our
jurisprudence. One of these is that
where governmental action seriously
injures an individual, and the
reasonableness of the action depends
on fact findings, the evidence used
to prove the Government's case must
be disclosed to the individual so that
he has an opportunity to show that
it is untrue. While this is important
in the case of documentary evidence,
it is even more important where the
evidence consists of the testimony
of individuals whose memory might
be faulty or who, in fact, might
be perjurers or persons motivated
by malice, vindictiveness, intolerance,
prejudice, or jealousy. We have
formalized these protections in the
requirements of confrontation and
cross-examination. They have ancient
roots. They find expression in the Sixth
Amendment * * *. This Court has been

zealous to protect these rights from
erosion. It has spoken out not only in
criminal cases, * * * but also in all
types of cases where administrative * *
* actions were under scrutiny.’

Welfare recipients must therefore be given an opportunity
to confront and cross-examine the witnesses relied on by
the department.

**1022  [23]  ‘The right to be heard would be, in many
cases, of little avail if it did not comprehend the right
to be heard by counsel.’ Powell v. Alabama, 287 U.S.
45, 68 69, 53 S.Ct. 55, 64, 77 L.Ed. 158 (1932). We
do not say that counsel must be provided at the pre-
termination hearing, but only that the recipient must be
allowed to retain an attorney if he so desires. Counsel can
help delineate the issues, present the factual contentions
in an orderly manner, conduct cross-examination, and
generally safeguard the *271  interests of the recipient.
We do not anticipate that this assistance will unduly
prolong or otherwise encumber the hearing. Evidently
HEW has reached the same conclusion. See 45 CFR s
205.10, 34 Fed.Reg. 1144 (1969); 45 CFR s 220.25, 34
Fed.Reg. 13595 (1969).

[24]  [25]  Finally, the decisionmaker's conclusion as
to a recipient's eligibility must rest solely on the legal
rules and evidence adduced at the hearing. Ohio Bell Tel.
Co. v. PUC, 301 U.S. 292, 57 S.Ct. 724, 81 L.Ed. 1093
(1937); United States v. Abilene & S.R. Co., 265 U.S.
274, 288 289, 44 S.Ct. 565, 569 570, 68 L.Ed. 1016
(1924). To demonstrate compliance with this elementary
requirement, the decision maker should state the reasons
for his determination and indicate the evidence he relied
on, cf. Wichita R. & Light Co. v. PUC, 260 U.S. 48, 57

59, 43 S.Ct. 51, 54 55, 67 L.Ed. 124 (1922), though
his statement need not amount to a full opinion or even
formal findings of fact and conclusions of law. And, of
course, an impartial decision maker is essential. Cf. In
re Murchison, 349 U.S. 133, 75 S.Ct. 623, 99 L.Ed. 942
(1955); Wong Yang Sung v. McGrath, 339 U.S. 33, 45

46, 70 S.Ct. 445, 451 452, 94 L.Ed. 616 (1950). We
agree with the District Court that prior involvement in
some aspects of a case will not necessarily bar a welfare
official from acting as a decision maker. He should not,
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That is precisely what I believe the Court is doing in this
case. Hence my dissent.
4 It was proposed that members of the judicial branch

would sit on a Council of Revision which would
consider legislation and have the power to veto it. This
proposal was rejected. J. Elliot, 1 Elliot's Debates 160,
164, 214 (Journal of the Federal Convention); 395,
398 (Yates' Minutes); vol. 5, pp. 151, 161 166, 344
349 (Madison's Notes) (Lippincott ed. 1876). It was
also suggested that The Chief Justice would serve as a
member of the President's executive council, but this
proposal was similarly rejected. Id., vol. 5, pp. 442,
445, 446, 462.

The more than a million names on the relief rolls in New

York, 5  and the more than nine million names on the rolls
of all the 50 States were not put there at random. The
names are there because state welfare officials believed
that those people were eligible for assistance. Probably
in the officials' haste to make out the lists many names
were put there erroneously in order to alleviate immediate
suffering, and undoubtedly some people are drawing relief
who are not entitled **1024  under the law to do so.
Doubtless some draw relief checks from time to time who
know they are not eligible, either because they are not
actually in need or for some other reason. Many of those
who thus draw undeserved gratuities are without sufficient
property to enable the government to collect back from
them any money they wrongfully receive. But the Court
today holds that it would violate the Due Process Clause
of the Fourteenth Amendment to stop paying those people
weekly or monthly allowances unless the government
first affords them a full ‘evidentiary hearing’ even *275
though welfare officials are persuaded that the recipients
are not rightfully entitled to receive a penny under the law.
In other words, although some recipients might be on the
lists for payment wholly because of deliberate fraud on
their part, the Court holds that the government is helpless
and must continue, until after an evidentiary hearing, to
pay money that it does not owe, never has owed, and never
could owe. I do not believe there is any provision in our
Constitution that should thus paralyze the government's
efforts to protect itself against making payments to people
who are not entitled to them.
5 See n. 1, supra.

Particularly do I not think that the Fourteenth
Amendment should be given such an unnecessarily broad
construction. That Amendment came into being primarily

to protect Negroes from discrimination, and while some
of its language can and does protect others, all know
that the chief purpose behind it was to protect ex-
slaves. Cf. Adamson v. California, 332 U.S. 46, 71
72, and n. 5, 67 S.Ct. 1672, 1686, 91 L.Ed. 1903 (1947)
(dissenting opinion). The Court, however, relies upon the
Fourteenth Amendment and in effect says that failure of
the government to pay a promised charitable instalment
to an individual deprives that individual of his own
property, in violation of the Due Process Clause of the
Fourteenth Amendment. It somewhat strains credulity
to say that the government's promise of charity to an
individual is property belonging to that individual when
the government denies that the individual is honestly
entitled to receive such a payment.

I would have little, if any, objection to the majority's
decision in this case if it were written as the report of
the House Committee on Education and Labor, but as
an opinion ostensibly resting on the language of the
Constitution I find it woefully deficient. Once the verbiage
is pared away it is obvious that this Court today adopts
the views of the District Court ‘that to cut off a welfare
recipient in the face of * * * ‘brutal need’ without a
prior *276  hearing of some sort is unconscionable,'
and therefore, says the Court, unconstitutional. The
majority reaches this result by a process of weighing
‘the recipient's interest in avoiding’ the termination of
welfare benefits against ‘the governmental interest in
summary adjudication.’ Ante, at 1018. Today's balancing
act requires a ‘pre-termination evidentiary hearing,’ yet
there is nothing that indicates what tomorrow's balance
will be. Although the majority attempts to bolster its
decision with limited quotations from prior cases, it
is obvious that today's result doesn't depend on the
language of the Constitution itself or the principles of
other decisions, but solely on the collective judgment of
the majority as to what would be a fair and humane
procedure in this case.

This decision is thus only another variant of the view often
expressed by some members of this Court that the Due
Process Clause forbids any conduct that a majority of the
Court believes ‘unfair,’ ‘indecent,’ or ‘shocking to their
consciences.’ See, e.g., Rochin v. California, 342 U.S. 165,
172, 72 S.Ct. 205, 209, 96 L.Ed. 183 (1952). Neither these
words nor any like them appear anywhere in the Due
Process Clause. If they did, they would leave the majority
of Justices free to hold any conduct unconstitutional that
they should conclude **1025  on their own to be unfair or
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such a constitutionally imposed burden will be that the
government will not put a claimant on the rolls initially
until it has made an exhaustive investigation to determine
his eligibility. While this Court will perhaps have insured
that no needy person will be taken off the rolls without a
full ‘due process' proceeding, it will also have insured that
many will never get on the rolls, or at least that they will
remain destitute during the lengthy proceedings followed
to determine initial eligibility.

For the foregoing reasons I dissent from the Court's
holding. The operation of a welfare state is a new

experiment for our Nation. For this reason, among others,
I feel that new experiments in carrying out a welfare
program should not be frozen into our constitutional
structure. They should be left, as are other legislative
determinations, to the Congress and the legislatures that
the people elect to make our laws.

All Citations

397 U.S. 254, 90 S.Ct. 1011, 25 L.Ed.2d 287

End of Document © 2019 Thomson Reuters. No c a m to or g na  U.S. Government Works.
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output decisions, is not in itself unlawful
under Sherman Act's restraint of trade
provision. Sherman Act, § 1, 15 U.S.C.A. § 1.

38 Cases that cite this headnote

[4] Antitrust and Trade Regulation
Cartels, Combinations, Contracts, and

Conspiracies in General

An antitrust conspiracy plaintiff with evidence
showing nothing beyond parallel conduct on
part of defendants is not entitled to a directed
verdict. Sherman Act, § 1, 15 U.S.C.A. § 1.

32 Cases that cite this headnote

[5] Antitrust and Trade Regulation
Restraints and misconduct in general

Proof of a conspiracy under Sherman Act's
restraint of trade provision must include
evidence tending to exclude the possibility
of independent action. Sherman Act, § 1, 15
U.S.C.A. § 1.

24 Cases that cite this headnote

[6] Federal Civil Procedure
Antitrust and price discrimination cases

At the summary judgment stage, an offer
of conspiracy evidence by a plaintiff alleging
violation of Sherman Act's restraint of
trade provision must tend to rule out the
possibility that the defendants were acting
independently. Sherman Act, § 1, 15 U.S.C.A.
§ 1.

97 Cases that cite this headnote

[7] Federal Civil Procedure
Claim for relief in general

Federal Civil Procedure
Insufficiency in general

While a complaint attacked by a motion to
dismiss for failure to state a claim upon which
relief can be granted does not need detailed
factual allegations, a plaintiff's obligation to
provide the grounds of his entitlement to relief

requires more than labels and conclusions,
and a formulaic recitation of the elements
of a cause of action will not do. Fed.Rules
Civ.Proc.Rule 12(b)(6), 28 U.S.C.A.

115486 Cases that cite this headnote

[8] Federal Civil Procedure
Insufficiency in general

Federal Civil Procedure
Matters deemed admitted;  acceptance as

true of allegations in complaint

To survive a motion to dismiss for failure to
state a claim upon which relief can be granted,
factual allegations must be enough to raise
a right to relief above the speculative level,
on the assumption that all the allegations
in the complaint are true even if doubtful
in fact. Fed.Rules Civ.Proc.Rule 12(b)(6), 28
U.S.C.A.

127398 Cases that cite this headnote

[9] Federal Civil Procedure
Claim for relief in general

While, for most types of cases, the
Federal Rules eliminated the cumbersome
requirement that a claimant set out in detail
the facts upon which he bases his claim, the
general rule governing pleadings still requires
a showing, rather than a blanket assertion,
of entitlement to relief; without some factual
allegation in the complaint, it is hard to see
how a claimant could satisfy the requirement
of providing not only fair notice of the nature
of the claim, but also grounds on which the
claim rests. Fed.Rules Civ.Proc.Rule 8(a)(2),
28 U.S.C.A.

21814 Cases that cite this headnote

[10] Antitrust and Trade Regulation
Conspiracy or combination

Stating a claim under Sherman Act's restraint
of trade provision requires a complaint with
enough factual matter, taken as true, to
suggest that an agreement was made; asking
for plausible grounds to infer an agreement
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be permitted to go into its inevitably costly and protracted
discovery phase”).

Thus, it is one thing to be cautious before dismissing an
antitrust complaint in advance of discovery, cf. **1967
Poller v. Columbia Broadcasting System, Inc., 368 U.S.
464, 473, 82 S.Ct. 486, 7 L.Ed.2d 458 (1962), but quite
another to forget that proceeding to antitrust discovery
can be expensive. As we indicated over 20 years ago in
Associated Gen. Contractors of Cal., Inc. v. Carpenters,
459 U.S. 519, 528, n. 17, 103 S.Ct. 897, 74 L.Ed.2d
723 (1983), “a district court must retain the power to
insist upon some specificity in pleading before allowing
a potentially massive factual controversy to proceed.”
See also Car Carriers, Inc. v. Ford Motor Co., 745 F.2d
1101, 1106 (C.A.7 1984) (“[T]he costs of modern federal
antitrust litigation and the increasing caseload of the
federal courts counsel against sending the parties into
discovery when there is no reasonable likelihood that the
plaintiffs can construct a claim from the events related
in the complaint”); Note, Modeling the Effect of One
Way Fee Shifting on Discovery Abuse in Private Antitrust
Litigation, 78 N.Y. & U. L.Rev. 1887, 1898 1899 (2003)
(discussing the unusually high cost of discovery in
antitrust cases); *559  Manual for Complex Litigation,
Fourth, § 30, p. 519 (2004) (describing extensive scope
of discovery in antitrust cases); Memorandum from
Paul V. Niemeyer, Chair, Advisory Committee on Civil
Rules, to Hon. Anthony J. Scirica, Chair, Committee
on Rules of Practice and Procedure (May 11, 1999),
192 F.R.D. 354, 357 (2000) (reporting that discovery
accounts for as much as 90 percent of litigation costs when
discovery is actively employed). That potential expense is
obvious enough in the present case: plaintiffs represent
a putative class of at least 90 percent of all subscribers
to local telephone or high-speed Internet service in the
continental United States, in an action against America's
largest telecommunications firms (with many thousands
of employees generating reams and gigabytes of business
records) for unspecified (if any) instances of antitrust
violations that allegedly occurred over a period of seven
years.

It is no answer to say that a claim just shy of a
plausible entitlement to relief can, if groundless, be
weeded out early in the discovery process through “careful
case management,” post, at 1975, given the common
lament that the success of judicial supervision in checking
discovery abuse has been on the modest side. See, e.g.,

Easterbrook, Discovery as Abuse, 69 B.U.L.Rev. 635, 638
(1989) (“Judges can do little about impositional discovery
when parties control the legal claims to be presented
and conduct the discovery themselves”). And it is self-
evident that the problem of discovery abuse cannot be
solved by “careful scrutiny of evidence at the summary
judgment stage,” much less “lucid instructions to juries,”
post, at 1975; the threat of discovery expense will push
cost-conscious defendants to settle even anemic cases
before reaching those proceedings. Probably, then, it is
only by taking care to require allegations that reach the
level suggesting conspiracy that we can hope to avoid the
potentially enormous expense of discovery in cases with
no “ ‘reasonably founded hope that the [discovery] process
will reveal relevant evidence’ ” to support a § 1 claim.
*560  Dura, 544 U.S., at 347, 125 S.Ct. 1627, 161 L.Ed.2d

577, (quoting Blue Chip Stamps, supra, at 741, 95 S.Ct.

1917; alteration in Dura ). 6

6 The dissent takes heart in the reassurances of
plaintiffs' counsel that discovery would be “ ‘
“phased    and “limited to the existence of the
alleged conspiracy and class certification.  Post,
at 1987. But determining whether some illegal
agreement may have taken place between unspecified
persons at different ILECs (each a multibillion
dollar corporation with legions of management
level employees) at some point over seven years
is a sprawling, costly, and hugely time consuming
undertaking not easily susceptible to the kind of
line drawing and case management that the dissent
envisions. Perhaps the best answer to the dissent's
optimism that antitrust discovery is open to effective
judicial control is a more extensive quotation of the
authority just cited, a judge with a background in
antitrust law. Given the system that we have, the hope
of effective judicial supervision is slim:

“The timing is all wrong. The plaintiff files a
sketchy complaint (the Rules of Civil Procedure
discourage fulsome documents), and discovery is
launched. A judicial officer does not know the
details of the case the parties will present and in
theory cannot know the details. Discovery is used to
find the details. The judicial officer always knows
less than the parties, and the parties themselves
may not know very well where they are going or
what they expect to find. A magistrate supervising
discovery does not cannot know the expected
productivity of a given request, because the nature
of the requester's claim and the contents of the
files (or head) of the adverse party are unknown.
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between Conley and subsequent understandings of Rule
8).

We could go on, but there is no need to pile up further
citations to show that Conley's “no set of facts” language
has been questioned, criticized, and explained away long
enough. To be fair to the Conley Court, the passage
should be understood in light of the opinion's preceding
summary of the complaint's *563  concrete allegations,
which the Court quite reasonably understood as amply
stating a claim for relief. But the passage so often quoted
fails to mention this understanding on the part of the
Court, and after puzzling the profession for 50 years, this
famous observation has earned its retirement. The phrase
is best forgotten as an incomplete, negative gloss on an
accepted pleading standard: once a claim has been stated
adequately, it may be supported by showing any set of
facts consistent with the allegations in the complaint. See
Sanjuan, 40 F.3d, at 251 (once a claim for relief has been
stated, a plaintiff “receives the benefit of imagination, so
long as the hypotheses are consistent with the complaint”);
accord, Swierkiewicz, 534 U.S., at 514, 122 S.Ct. 992;
National Organization for Women, Inc. v. Scheidler, 510
U.S. 249, 256, 114 S.Ct. 798, 127 L.Ed.2d 99 (1994); H.J.
Inc. v. Northwestern Bell Telephone Co., 492 U.S. 229,
249 250, 109 S.Ct. 2893, 106 L.Ed.2d 195 (1989); Hishon
v. King & Spalding, 467 U.S. 69, 73, 104 S.Ct. 2229, 81
L.Ed.2d 59 (1984). Conley, then, described the breadth of
opportunity to prove what an adequate complaint claims,
not the minimum standard of adequate pleading to govern

a complaint's survival. 8

8 Because Conley s “ ‘no set of facts'  language
was one of our earliest statements about pleading
under the Federal Rules, it is no surprise that it
has since been “cited as authority  by this Court
and others. Post, at 1978. Although we have not
previously explained the circumstances and rejected
the literal reading of the passage embraced by the
Court of Appeals, our analysis comports with this
Court's statements in the years since Conley. See Dura
Pharmaceuticals, Inc. v. Broudo, 544 U.S. 336, 347,
125 S.Ct. 1627, 161 L.Ed.2d 577(2005) (requiring “
‘reasonably founded hope that the discovery] process
will reveal relevant evidence   to support the claim
(quoting Blue ChipStamps v. Manor Drug Stores, 421
U.S. 723, 741, 95 S.Ct. 1917, 44 L.Ed.2d 539 (1975));
(alteration in Dura )); Associated Gen. Contractors of
Cal., Inc. v. Carpenters, 459 U.S. 519, 526, 103 S.Ct.
897, 74 L.Ed.2d 723 (1983) (“It is not ... proper to

assume that the plaintiff] can prove facts that it has
not alleged or that the defendants have violated the
antitrust laws in ways that have not been alleged );
Wilson v. Schnettler, 365 U.S. 381, 383, 81 S.Ct.
632, 5 L.Ed.2d 620 (1961) (“In the absence of ... an
allegation that the arrest was made without probable
cause] the courts below could not, nor can we,
assume that respondents arrested petitioner without
probable cause to believe that he had committed ...
a narcotics offense ). Nor are we reaching out to
decide this issue in a case where the matter was not
raised by the parties, see post, at 1979, since both the
ILECs and the Government highlight the problems
stemming from a literal interpretation of Conley s “no
set of facts  language and seek clarification of the
standard. Brief for Petitioners 27 28; Brief for United
States as Amicus Curiae 22 25; see also Brief for
Respondents 17 (describing “ p]etitioners and their
amici  as mounting an “attack on Conley s ‘no set of
facts' standard ).

The dissent finds relevance in Court of Appeals
precedents from the 1940s, which allegedly gave rise
to Conley s “no set of facts  language. See post, at
1979  1981. Even indulging this line of analysis,
these cases do not challenge the understanding
that, before proceeding to discovery, a complaint
must allege facts suggestive of illegal conduct. See,
e.g., Leimer v. State Mut. Life Assurance Co. of
Worcester, Mass., 108 F.2d 302, 305 (C.A.8 1940)
(“ ‘ I]f, in view of what is alleged, it can reasonably
be conceived that the plaintiffs ... could, upon a
trial, establish a case which would entitle them to ...
relief, the motion to dismiss should not have been
granted  ); Continental Collieries, Inc. v. Shober,
130 F.2d 631, 635 (C.A.3 1942) (“No matter how
likely it may seem that the pleader will be unable
to prove his case, he is entitled, upon averring
a claim, to an opportunity to try to prove it ).
Rather, these cases stand for the unobjectionable
proposition that, when a complaint adequately
states a claim, it may not be dismissed based on a
district court's assessment that the plaintiff will fail
to find evidentiary support for his allegations or
prove his claim to the satisfaction of the factfinder.
Cf. Scheuer v. Rhodes, 416 U.S. 232, 236, 94
S.Ct. 1683, 40 L.Ed.2d 90 (1974) (a district court
weighing a motion to dismiss asks “not whether
a plaintiff will ultimately prevail but whether the
claimant is entitled to offer evidence to support the
claims ).
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**1970  *564  III

[15]  When we look for plausibility in this complaint,
we agree with the District Court that plaintiffs' claim
of conspiracy in restraint of trade comes up short.
To begin with, the complaint leaves no doubt that
plaintiffs rest their § 1 claim on descriptions of parallel
conduct and not on any independent allegation of
actual agreement among the ILECs. Supra, at 1962 
1963. Although in form a few stray statements speak

directly of agreement, 9  on fair reading these are merely
legal conclusions resting on the prior allegations. Thus,
the complaint *565  first takes account of the alleged
“absence of any meaningful competition between [the
ILECs] in one another's markets,” “the parallel course
of conduct that each [ILEC] engaged in to prevent
competition from CLECs,” “and the other facts and
market circumstances alleged [earlier]”; “in light of” these,
the complaint concludes “that [the ILECs] have entered
into a contract, combination or conspiracy to prevent
competitive entry into their ... markets and have agreed
not to compete with one another.” Complaint ¶ 51, App.

27. 0  The nub of the **1971  complaint, then, is the
ILECs' parallel behavior, consisting of steps to keep the
CLECs out and manifest disinterest in becoming CLECs
themselves, and its sufficiency turns on the suggestions
raised by this conduct when viewed in light of common

economic experience.

9 See Complaint ¶¶ 51, 64, App. 27, 30 31 (alleging
that ILECs engaged in a “contract, combination or
conspiracy  and agreed not to compete with one
another).

10 If the complaint had not explained that the claim of
agreement rested on the parallel conduct described,
we doubt that the complaint's references to an
agreement among the ILECs would have given the
notice required by Rule 8. Apart from identifying a 7
year span in which the § 1 violations were supposed
to have occurred (i. e., “ b]eginning at least as early
as February 6, 1996, and continuing to the present,
id., ¶ 64, App. 30), the pleadings mentioned no
specific time, place, or person involved in the alleged
conspiracies. This lack of notice contrasts sharply
with the model form for pleading negligence, Form
9, which the dissent says exemplifies the kind of
“bare allegation  that survives a motion to dismiss.
Post, at 1977. Whereas the model form alleges that

the defendant struck the plaintiff with his car while
plaintiff was crossing a particular highway at a
specified date and time, the complaint here furnishes
no clue as to which of the four ILECs (much less
which of their employees) supposedly agreed, or
when and where the illicit agreement took place. A
defendant wishing to prepare an answer in the simple
fact pattern laid out in Form 9 would know what to
answer; a defendant seeking to respond to plaintiffs'
conclusory allegations in the § 1 context would have
little idea where to begin.

11 The dissent's quotations from the complaint leave
the impression that plaintiffs directly allege illegal
agreement; in fact, they proceed exclusively via
allegations of parallel conduct, as both the District
Court and Court of Appeals recognized. See 313
F.Supp.2d 174, 182 (S.D.N.Y.2003); 425 F.3d 99,
102 104 (C.A.2 2005).

*566  We think that nothing contained in the complaint
invests either the action or inaction alleged with a plausible
suggestion of conspiracy. As to the ILECs' supposed
agreement to disobey the 1996 Act and thwart the CLECs'
attempts to compete, we agree with the District Court
that nothing in the complaint intimates that the resistance
to the upstarts was anything more than the natural,
unilateral reaction of each ILEC intent on keeping its
regional dominance. The 1996 Act did more than just
subject the ILECs to competition; it obliged them to
subsidize their competitors with their own equipment at
wholesale rates. The economic incentive to resist was
powerful, but resisting competition is routine market
conduct, and even if the ILECs flouted the 1996 Act in
all the ways the plaintiffs allege, see id., ¶ 47, App. 23 24,
there is no reason to infer that the companies had agreed
among themselves to do what was only natural anyway; so
natural, in fact, that if alleging parallel decisions to resist
competition were enough to imply an antitrust conspiracy,
pleading a § 1 violation against almost any group of
competing businesses would be a sure thing.

The complaint makes its closest pass at a predicate for
conspiracy with the claim that collusion was necessary
because success by even one CLEC in an ILEC's territory
“would have revealed the degree to which competitive
entry by CLECs would have been successful in the other
territories.” Id., ¶ 50, App. 26 27. But, its logic aside,
this general premise still fails to answer the point that
there was just no need for joint encouragement to resist
the 1996 Act; as the District Court said, “each ILEC has
reason to want to avoid dealing with CLECs” and “each





Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007)

127 S.Ct. 1955, 167 L.Ed.2d 929, 75 USLW 4337, 2007-1 Trade Cases P 75,709...

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 16

and the District Court was entitled to take notice of
the full contents of the published articles referenced in
the complaint, from which the truncated quotations
were drawn. See Fed. Rule Evid. 201.

Notebaert was also quoted as saying that entering
new markets as a CLEC would not be “a
sustainable economic model  because the CLEC
pricing model is “just ... nuts.  Chicago Tribune,
Oct. 31, 2002, Business Section, p. 1 (cited at
Complaint ¶ 42, App. 22). Another source cited
in the complaint quotes Notebaert as saying he
thought it “unwise  to “base a business plan  on
the privileges accorded to CLECs under the 1996
Act because the regulatory environment was too
unstable. Chicago Tribune, Dec. 19, 2002, Business
Section, p. 2 (cited at Complaint ¶ 45, App. 23).

14 In reaching this conclusion, we do not apply any
“heightened  pleading standard, nor do we seek to
broaden the scope of Federal Rule of Civil Procedure
9, which can only be accomplished “ ‘by the process
of amending the Federal Rules, and not by judicial
interpretation.   Swierkiewicz v. Sorema N. A., 534
U.S. 506, 515, 122 S.Ct. 992, 152 L.Ed.2d 1 (2002)
(quoting Leatherman v. Tarrant County Narcotics
Intelligence and Coordination Unit, 507 U.S. 163,
168, 113 S.Ct. 1160, 122 L.Ed.2d 517 (1993)). On
certain subjects understood to raise a high risk
of abusive litigation, a plaintiff must state factual
allegations with greater particularity than Rule 8
requires. Fed. Rules Civ. Proc. 9(b) (c). Here, our
concern is not that the allegations in the complaint
were insufficiently “particular ized],  ibid.; rather, the
complaint warranted dismissal because it failed in toto
to render plaintiffs' entitlement to relief plausible.

Plaintiffs say that our analysis runs counter to
Swierkiewicz, 534 U.S., at 508, 122 S.Ct. 992, 152 L.Ed.2d
1, which held that “a complaint in an employment
discrimination lawsuit [need] not contain specific facts
establishing a prima facie case of discrimination under the
framework set forth in McDonnell Douglas Corp. v. Green,
411 U.S. 792[, 93 S.Ct. 1817, 36 L.Ed.2d 668] (1973).”
They argue that just as the prima facie case is a “flexible
evidentiary standard” that “should not be transposed
into a rigid pleading standard for discrimination cases,”
Swierkiewicz, supra, at 512, 122 S.Ct. 992, “transpos[ing]
‘plus factor’ summary judgment analysis woodenly into a
rigid Rule 12(b)(6) pleading standard ... would be unwise,”
Brief for Respondents 39. As the District Court *570
correctly understood, however, “Swierkiewicz did not
change the law of pleading, but simply re-emphasized ...
that the Second Circuit's use of a heightened pleading

standard for Title VII cases was contrary to the Federal
Rules' structure of liberal pleading requirements.” 313
F.Supp.2d, at 181 (citation and footnote omitted). Even
though Swierkiewicz's pleadings “detailed the events
leading to his termination, provided relevant dates, and
included the ages and nationalities of at least some of
the relevant persons involved with his termination,” the
Court of Appeals dismissed his complaint for failing to
allege certain additional facts that Swierkiewicz would
need at the trial stage to support his claim in the absence
of direct evidence of discrimination. Swierkiewicz, 534
U.S., at 514, 122 S.Ct. 992. We reversed on the ground
that the Court of Appeals had impermissibly applied
what amounted to a heightened pleading requirement by
insisting that Swierkiewicz allege “specific facts” beyond
those necessary to state his **1974  claim and the grounds
showing entitlement to relief. Id., at 508, 122 S.Ct. 992.

Here, in contrast, we do not require heightened fact
pleading of specifics, but only enough facts to state a
claim to relief that is plausible on its face. Because the
plaintiffs here have not nudged their claims across the line
from conceivable to plausible, their complaint must be
dismissed.

* * *

The judgment of the Court of Appeals for the Second
Circuit is reversed, and the case is remanded for further
proceedings consistent with this opinion.

It is so ordered.

Justice STEVENS, with whom Justice GINSBURG joins
except as to Part IV, dissenting.
In the first paragraph of its 23 page opinion the
Court states that the question to be decided is whether
allegations that “major telecommunications providers
engaged in certain *571  parallel conduct unfavorable
to competition” suffice to state a violation of § 1 of the
Sherman Act. Ante, at 1961. The answer to that question
has been settled for more than 50 years. If that were indeed
the issue, a summary reversal citing Theatre Enterprises,
Inc. v. Paramount Film Distributing Corp., 346 U.S. 537,
74 S.Ct. 257, 98 L.Ed. 273 (1954), would adequately
resolve this case. As Theatre Enterprises held, parallel
conduct is circumstantial evidence admissible on the issue
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the defendants to file answers denying a charge that
they in fact engaged in collective decisionmaking. More
importantly, they do not justify an interpretation of
Federal Rule of Civil Procedure 12(b)(6) that seems to be
driven by the majority's appraisal of the plausibility of the
ultimate factual allegation rather than its legal sufficiency.

I

Rule 8(a)(2) of the Federal Rules requires that a complaint
contain “a short and plain statement of the claim showing
that the pleader is entitled to relief.” The Rule did
not come about by happenstance, and its language is
not inadvertent. The English experience with Byzantine
special pleading rules illustrated by the hypertechnical

Hilary rules of *574  1834 made **1976  obvious
the appeal of a pleading standard that was easy for the
common litigant to understand and sufficed to put the
defendant on notice as to the nature of the claim against
him and the relief sought. Stateside, David Dudley Field
developed the highly influential New York Code of 1848,
which required “[a] statement of the facts constituting the
cause of action, in ordinary and concise language, without
repetition, and in such a manner as to enable a person
of common understanding to know what is intended.”
An Act to Simplify and Abridge the Practice, Pleadings
and Proceedings of the Courts of this State, ch. 379, §
120(2), 1848 N.Y. Laws pp. 497, 521. Substantially similar
language appeared in the Federal Equity Rules adopted
in 1912. See Fed. Equity Rule 25 (requiring “a short
and simple statement of the ultimate facts upon which
the plaintiff asks relief, omitting any mere statement of
evidence”).

1 See 9 W. Holdsworth, History of English Law 324
327 (1926).

A difficulty arose, however, in that the Field Code and its
progeny required a plaintiff to plead “facts” rather than
“conclusions,” a distinction that proved far easier to say
than to apply. As commentators have noted,

“it is virtually impossible logically to distinguish
among ‘ultimate facts,’ ‘evidence,’ and ‘conclusions.’
Essentially any allegation in a pleading must be an
assertion that certain occurrences took place. The
pleading spectrum, passing from evidence through
ultimate facts to conclusions, is largely a continuum
varying only in the degree of particularity with which

the occurrences are described.” Weinstein & Distler,
Comments on Procedural Reform: Drafting Pleading
Rules, 57 Colum. L.Rev. 518, 520 521 (1957).

See also Cook, Statements of Fact in Pleading Under
the Codes, 21 Colum. L.Rev. 416, 417 (1921) (hereinafter
Cook) (“[T]here is no logical distinction between
statements which are grouped by the courts under the
phrases ‘statements of *575  fact’ and ‘conclusions of
law’ ”). Rule 8 was directly responsive to this difficulty.
Its drafters intentionally avoided any reference to “facts”
or “evidence” or “conclusions.” See 5 C. Wright & A.
Miller, Federal Practice and Procedure § 1216, p. 207 (3d
ed.2004) (hereinafter Wright & Miller) (“The substitution
of ‘claim showing that the pleader is entitled to relief’ for
the code formulation of the ‘facts' constituting a ‘cause of
action’ was intended to avoid the distinctions drawn under
the codes among ‘evidentiary facts,’ ‘ultimate facts,’ and
‘conclusions' ...”).

Under the relaxed pleading standards of the Federal
Rules, the idea was not to keep litigants out of court
but rather to keep them in. The merits of a claim
would be sorted out during a flexible pretrial process
and, as appropriate, through the crucible of trial. See
Swierkiewicz, 534 U.S., at 514, 122 S.Ct. 992 (“The liberal
notice pleading of Rule 8(a) is the starting point of a
simplified pleading system, which was adopted to focus
litigation on the merits of a claim”). Charles E. Clark, the

“principal draftsman” of the Federal Rules, 2  put it thus:

2 Gulfstream Aerospace Corp. v. Mayacamas Corp., 485
U.S. 271, 283, 108 S.Ct. 1133, 99 L.Ed.2d 296 (1988).

“Experience has shown ... that we cannot expect the
proof of the case to be made through the pleadings,
and that such proof is really not their function. We
can expect a general statement distinguishing the case
from all others, so that the manner and form of
trial and remedy expected are clear, and so that a
permanent judgment will result.” **1977  The New
Federal Rules of Civil Procedure: The Last Phase
Underlying Philosophy Embodied in Some of the Basic
Provisions of the New Procedure, 23 A.B.A.J. 976, 977
(1937) (hereinafter Clark, New Federal Rules).
The pleading paradigm under the new Federal Rules
was well illustrated by the inclusion in the appendix of
Form 9, *576  a complaint for negligence. As relevant,
the Form 9 complaint states only: “On June 1, 1936,
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than was bid for it and indeed for an amount equal to
the plaintiff's own bid and complained that two cases
of tonics went missing three weeks before the sale. The
inference, hinted at by the averments but never stated in so
many words, was that the defendant fraudulently denied
the plaintiff his rightful claim to the tonics, which, if true,
would have violated federal law. Writing six years after
the adoption of the Federal Rules he held the lead rein in
drafting, Judge Clark said that the defendant

“could have disclosed the facts from his point of view,
in advance of a trial if he **1981  chose, by asking for a
pre-trial hearing or by moving for a summary judgment
with supporting affidavits. But, as it stands, we do not
see how the plaintiff may properly be deprived of his day
in court to show what he obviously so firmly believes
and what for present purposes defendant must be taken
as admitting.” Id., at 775.

As any civil procedure student knows, Judge Clark's
opinion disquieted the defense bar and gave rise to a
movement to revise Rule 8 to require a plaintiff to plead
a “ ‘cause of action.’ ” See 5 Wright & Miller § 1201,
at 86 87. The movement failed, see ibid.; Dioguardi was
explicitly approved in Conley; and “[i]n retrospect the case
itself seems to be a *583  routine application of principles
that are universally accepted,” 5 Wright & Miller § 1220,
at 284 285.

In light of Leimer, Continental Collieries, and Dioguardi,
Conley's statement that a complaint is not to be dismissed
unless “no set of facts” in support thereof would entitle
the plaintiff to relief is hardly “puzzling,” ante, at 1969.
It reflects a philosophy that, unlike in the days of
code pleading, separating the wheat from the chaff is a
task assigned to the pretrial and trial process. Conley's
language, in short, captures the policy choice embodied in
the Federal Rules and binding on the federal courts.

We have consistently reaffirmed that basic understanding
of the Federal Rules in the half century since Conley.
For example, in Scheuer v. Rhodes, 416 U.S. 232, 94
S.Ct. 1683, 40 L.Ed.2d 90 (1974), we reversed the
Court of Appeals' dismissal on the pleadings when the
respondents, the Governor and other officials of the State
of Ohio, argued that the petitioners' claims were barred
by sovereign immunity. In a unanimous opinion by then-
Justice Rehnquist, we emphasized:

“When a federal court reviews the sufficiency of a
complaint, before the reception of any evidence either
by affidavit or admissions, its task is necessarily a
limited one. The issue is not whether a plaintiff will
ultimately prevail but whether the claimant is entitled
to offer evidence to support the claims. Indeed it may
appear on the face of the pleadings that a recovery is very
remote and unlikely but that is not the test.” Id., at 236,
94 S.Ct. 1683 (emphasis added).

The Rhodes plaintiffs had “alleged generally and in
conclusory terms” that the defendants, by calling out the
National Guard to suppress the Kent State University
student protests, “were guilty of wanton, wilful and
negligent conduct.” Krause v. Rhodes, 471 F.2d 430, 433
(C.A.6 1972). We reversed the Court of Appeals on
the ground that “[w]hatever *584  the plaintiffs may or
may not be able to establish as to the merits of their
allegations, their claims, as stated in the complaints,
given the favorable reading required by the Federal Rules
of Civil Procedure,” were not barred by the Eleventh
Amendment because they were styled as suits against the
defendants in their individual capacities. 416 U.S., at 238,
94 S.Ct. 1683.

We again spoke with one voice against efforts to expand
pleading requirements beyond their appointed limits in
Leatherman v. Tarrant County Narcotics Intelligence and
Coordination Unit, 507 U.S. 163, 113 S.Ct. 1160, 122
L.Ed.2d 517 (1993). Writing for the unanimous Court,
Chief Justice Rehnquist rebuffed the Fifth Circuit's effort
to craft a standard for pleading municipal liability that
accounted for “the enormous expense involved today
in litigation,” Leatherman v. Tarrant County Narcotics
Intelligence and Coordination Unit, 954 F.2d 1054, 1057
(1992) (internal quotation marks omitted), by requiring
a plaintiff to “state with factual **1982  detail and
particularity the basis for the claim which necessarily
includes why the defendant-official cannot successfully
maintain the defense of immunity,” 507 U.S., at 167, 113
S.Ct. 1160, 122 L.Ed.2d 517, (internal quotation marks
omitted). We found this language inconsistent with Rules
8(a)(2) and 9(b) and emphasized that motions to dismiss
were not the place to combat discovery abuse: “In the
absence of [an amendment to Rule 9(b) ], federal courts
and litigants must rely on summary judgment and control
of discovery to weed out unmeritorious claims sooner
rather than later.” Id., at 168 169, 113 S.Ct. 1160.
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very sparingly.” Hospital Building Co. v. Trustees of Rex
Hospital, 425 U.S. 738, 746, 96 S.Ct. 1848, 48 L.Ed.2d
338 (1976) (quoting Poller v. Columbia Broadcasting
System, Inc., 368 U.S. 464, 473, 82 S.Ct. 486, 7 L.Ed.2d
458 (1962)); see also Knuth v. Erie Crawford Dairy
Cooperative Assn., 395 F.2d 420, 423 (C.A.3 1968)
(“The ‘liberal’ approach to the consideration of antitrust
complaints is important because inherent in such an action
is the fact that all the details and specific facts relied upon
cannot properly be set forth as part of the pleadings”).
Moreover, the fact that the Sherman Act authorizes
the recovery of treble damages and attorney's fees for
successful plaintiffs indicates that Congress intended to
encourage, rather than discourage, private enforcement
of the law. See Radovich v. National Football League,
352 U.S. 445, 454, 77 S.Ct. 390, 1 L.Ed.2d 456 (1957)
( “Congress itself has placed the private antitrust litigant
in a most favorable position .... In the face of such a policy
this Court should not add requirements to burden the
private litigant beyond what is specifically set forth by
Congress in those laws”). It is therefore more, not less,
important in antitrust cases to resist the urge to engage in
armchair economics at the pleading stage.

The same year we decided Conley, Judge Clark wrote,
presciently,

“I fear that every age must learn its lesson that special
pleading cannot be made to do the service of trial and
that live issues between active litigants are not to be
disposed of or evaded on the paper pleadings, i.e., the
formalistic claims of the parties. Experience has found
no quick and easy short cut for trials in cases generally
and antitrust cases in particular.” Special Pleading
in the “Big Case”? in Procedure The Handmaid of
Justice 147, 148 (C. Wright & H. Reasoner eds.1965)
(hereinafter **1984  Clark, Special Pleading in the Big
Case) (emphasis added).

*588  In this “Big Case,” the Court succumbs to
the temptation that previous Courts have steadfastly

resisted. 8  While the majority assures us that it is not
applying any “ ‘heightened’ ” pleading standard, see ante,
at 1973, n. 14, I shall now explain why I have a difficult
time understanding its opinion any other way.

8 Our decision in Dura Pharmaceuticals, Inc. v. Broudo,
544 U.S. 336, 125 S.Ct. 1627, 161 L.Ed.2d 577 (2005),
is not to the contrary. There, the plaintiffs failed
adequately to allege loss causation, a required element

in a private securities fraud action. Because it alleged
nothing more than that the prices of the securities
the plaintiffs purchased were artificially inflated, the
Dura complaint failed to “provid e] the defendants
with notice of what the relevant economic loss might
be or of what the causal connection might be between
that loss and the alleged] misrepresentation.  Id., at
347, 125 S.Ct. 1627. Here, the failure the majority
identifies is not a failure of notice which “notice
pleading  rightly condemns but rather a failure to
satisfy the Court that the agreement alleged might
plausibly have occurred. That being a question not of
notice but of proof, it should not be answered without
first hearing from the defendants (as apart from their
lawyers).

Similarly, in Associated Gen. Contractors of Cal.,
Inc. v. Carpenters, 459 U.S. 519, 103 S.Ct. 897,
74 L.Ed.2d 723 (1983), in which we also found
an antitrust complaint wanting, the problem was
not that the injuries the plaintiffs alleged failed to
satisfy some threshold of plausibility, but rather
that the injuries as alleged were not “the type that
the antitrust statute was intended to forestall.  Id.,
at 540, 103 S.Ct. 897; see id., at 526, 103 S.Ct. 897
(“As the case comes to us, we must assume that the
Union can prove the facts alleged in its amended
complaint. It is not, however, proper to assume that
the Union can prove facts that it has not alleged or
that the defendants have violated the antitrust laws
in ways that have not been alleged ).

III

The Court does not suggest that an agreement to do
what the plaintiffs allege would be permissible under the
antitrust laws, see, e.g., Associated Gen. Contractors of
Cal., Inc. v. Carpenters, 459 U.S. 519, 526 527, 103 S.Ct.
897, 74 L.Ed.2d 723 (1983). Nor does the Court hold that
these plaintiffs have failed to allege an injury entitling
them to sue for damages under those laws, see Brunswick
Corp. v. Pueblo Bowl O Mat, Inc., 429 U.S. 477, 489 490,
97 S.Ct. 690, 50 L.Ed.2d 701 (1977). Rather, the theory on
which the Court permits *589  dismissal is that, so far as
the Federal Rules are concerned, no agreement has been
alleged at all. This is a mind-boggling conclusion.

As the Court explains, prior to the enactment of the
Telecommunications Act of 1996 the law prohibited the
defendants from competing with each other. The new
statute was enacted to replace a monopolistic market with
a competitive one. The Act did not merely require the
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be in his company's economic self-interest to compete
with its brethren, he had agreed with his competitors
not to do so. According to the complaint, that is how
the Illinois Coalition for Competitive Telecom construed
Notebaert's statement, id., ¶ 44, App. 22 (calling the
statement “evidence of potential collusion among regional
Bell phone monopolies to not compete *592  against
one another and kill off potential competitors in local
phone service”), and that is how Members of Congress
construed his company's behavior, id., ¶ 45, App. 23
(describing a letter to the Justice Department requesting
an investigation into the possibility that the ILECs' “ ‘very
apparent non-competition policy’ ” was coordinated).

10 The Court describes my reference to the allegation
that the defendants belong to various trade
associations as “playfully  suggesting that the
defendants conspired to restrain trade. Ante, at 1971

 1972, n. 12. Quite the contrary: An allegation
that competitors meet on a regular basis, like the
allegations of parallel conduct, is consistent with

though not sufficient to prove the plaintiffs'
entirely serious and unequivocal allegation that the
defendants entered into an unlawful agreement.
Indeed, if it were true that the plaintiffs “rest their §
1 claim on descriptions of parallel conduct and not
on any independent allegation of actual agreement
among the ILECs,  ante, at 1970, there would have
been no purpose in including a reference to the trade
association meetings in the amended complaint.

Perhaps Notebaert meant instead that competition would
be sensible in the short term but not in the long run. That's
what his lawyers tell us anyway. See Brief for Petitioners
36. But I would think that no one would know better
what Notebaert meant than Notebaert himself. Instead
of permitting respondents to ask Notebaert, however,
the Court looks to other quotes from that and other
articles and decides that what he meant was that entering
new markets as a competitive local exchange carrier
would not be a “ ‘sustainable economic model.’ ” Ante,
at 1972  1973, n. 13. Never mind that as anyone
ever interviewed knows a newspaper article is hardly a
verbatim transcript; the writer selects quotes to package
his story, not to record a subject's views for posterity.
But more importantly the District Court was required
at this stage of the proceedings to construe Notebaert's

ambiguous statement in the plaintiffs' favor.  See Allen
v. Wright, 468 U.S. 737, 767 768, n. 1, 104 S.Ct.
3315, 82 L.Ed.2d 556 (1984) (Brennan, J., dissenting).
The inference the statement supports that simultaneous

decisions by ILECs not even to attempt to poach
customers from one another once the law authorized them
to *593  do so were the product of an agreement sits
comfortably within the realm of possibility. That is all the
Rules require.

11 It is ironic that the Court seeks to justify its decision
to draw factual inferences in the defendants' favor
at the pleading stage by citing to a rule of evidence,
ante, at 1972  1973, n. 13. Under Federal Rule
of Evidence 201(b), a judicially noticed fact “must
be one not subject to reasonable dispute in that it
is either (1) generally known within the territorial
jurisdiction of the trial court or (2) capable of
accurate and ready determination by resort to sources
whose accuracy cannot reasonably be questioned.
Whether Notebaert's statements constitute evidence
of a conspiracy is hardly beyond reasonable dispute.

To be clear, if I had been the trial judge in this case,
I would not have permitted the plaintiffs to engage in
massive discovery based solely on the allegations in this
complaint. On the other hand, I surely would not have
dismissed the complaint **1987  without requiring the
defendants to answer the charge that they “have agreed
not to compete with one another and otherwise allocated

customers and markets to one another.” 2  Complaint, ¶
51, App. 27. Even a sworn denial of that charge would not
justify a summary dismissal without giving the plaintiffs
the opportunity to take depositions from Notebaert and
at least one responsible executive representing each of the
other defendants.

12 The Court worries that a defendant seeking to
respond to this “conclusory  allegation “would have
little idea where to begin.  Ante, at 1971, n. 10. A
defendant could, of course, begin by either denying or
admitting the charge.

Respondents in this case proposed a plan of “ ‘phased
discovery’ ” limited to the existence of the alleged
conspiracy and class certification. Brief for Respondents
25 26. Two petitioners rejected the plan. Ibid. Whether
or not respondents' proposed plan was sensible, it was an

appropriate subject for negotiation. 3  Given the charge
in the complaint *594  buttressed by the common sense
of Adam Smith I cannot say that the possibility that
joint discussions **1988  and perhaps some agreements
played a role in petitioners' decisionmaking process
is so implausible that dismissing the complaint before
any defendant has denied the charge is preferable to
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Forms of Combinations

Critical issue in establishing per se Sherman
Act violation via “hub and spoke” conspiracy
is how spokes are connected to each other.
Sherman Act, § 1, 15 U.S.C.A. § 1.

12 Cases that cite this headnote

[19] Antitrust and Trade Regulation
Insurance

Insurance purchasers who sued insurers and
brokers in connection with purported scheme
to allocate purchasers among particular
groups of insurers failed to allege facts
supporting plausible inference of horizontal
broker-centered conspiracies, as required to
state Sherman Act claim, to extent that
conspiracies did not involve bid-rigging; mere
showing that brokers deceptively steered their
clients to preferred insurer-partners in order
to obtain contingent commission payments
did not plausibly imply horizontal conspiracy.
Sherman Act, § 1, 15 U.S.C.A. § 1.

5 Cases that cite this headnote

[20] Antitrust and Trade Regulation
Insurance

Insurance purchasers who sued insurers and
brokers in connection with purported scheme
to allocate purchasers among particular
groups of insurers alleged facts supporting
plausible inference of horizontal broker-
centered conspiracies based upon bid-rigging,
as required to state Sherman Act claim;
complaint averred that insurers furnished
purposefully uncompetitive sham bids on
policies in order to facilitate steering
of business to other insurer-partners, on
understanding that other insurers would later
reciprocate. Sherman Act, § 1, 15 U.S.C.A. § 1.

4 Cases that cite this headnote

[21] Antitrust and Trade Regulation
Rule of reason

Restraint is not automatically deemed
ancillary for Sherman Act purposes

simply because it facilitates pro-competitive
arrangement. Sherman Act, § 1, 15 U.S.C.A.
§ 1.

1 Cases that cite this headnote

[22] Antitrust and Trade Regulation
Insurance

Insurance purchasers who sued insurers and
brokers in connection with purported scheme
to allocate purchasers among particular
groups of insurers failed to allege facts
supporting plausible inference of horizontal
global conspiracy, as required to state
Sherman Act claim; complaint's averment as
to pervasive use of contingent commissions
to exploit brokers' power over clients may
have evidenced common industry practice,
but did not support industry-wide conspiracy.
Sherman Act, § 1, 15 U.S.C.A. § 1.

2 Cases that cite this headnote

[23] Antitrust and Trade Regulation
Insurance

Insurance
Anti-Trust

States
Insurance

McCarran-Ferguson Act provides statutory
antitrust exemption for activities that: (1)
constitute business of insurance; (2) are
regulated pursuant to state law; and (3)
do not constitute acts of boycott, coercion,
or intimidation. McCarran Ferguson Act, §
3(b), 15 U.S.C.A. § 1013(b).

4 Cases that cite this headnote

[24] Antitrust and Trade Regulation
Insurance

Alleged conduct of insurers and brokers
in connection with purported scheme to
allocate purchasers among particular groups
of insurers was not exempt from antitrust
regulation under McCarran-Ferguson Act,
since conduct did not constitute “business
of insurance”; purported agreement not
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to compete for incumbent business was
unrelated to reliability, and did not involve
restrictions on type of coverage offered or
risk profiles of insurable entities. McCarran
Ferguson Act, § 2(b), 15 U.S.C.A. § 1012(b).

3 Cases that cite this headnote

[25] Racketeer Influenced and Corrupt
Organizations

Elements of violation in general

To plead claim under Racketeer Influenced
and Corrupt Organizations Act (RICO),
plaintiff must allege conduct of enterprise
through pattern of racketeering activity. 18
U.S.C.A. § 1962(c).

135 Cases that cite this headnote

[26] Racketeer Influenced and Corrupt
Organizations

Informal entities;  associations-in-fact

Although Racketeer Influenced and Corrupt
Organizations Act (RICO) structure
requirement demands that parts of association
in fact must be arranged or put together
to form whole, statute does not prescribe
any particular arrangement, as long as it
is sufficient to permit associates to pursue
enterprise's purpose. 18 U.S.C.A. § 1962(c).

45 Cases that cite this headnote

[27] Racketeer Influenced and Corrupt
Organizations

Informal entities;  associations-in-fact

Proof of pattern of racketeering activity may
be sufficient in particular case to permit
jury to infer existence of association-in-
fact enterprise under Racketeer Influenced
and Corrupt Organizations Act (RICO). 18
U.S.C.A. § 1962(c).

69 Cases that cite this headnote

[28] Racketeer Influenced and Corrupt
Organizations

Association with or participation in
enterprise;  control or intent

One is not liable under Racketeer Influenced
and Corrupt Organizations Act (RICO)
unless one has participated in operation or
management of RICO enterprise itself. 18
U.S.C.A. § 1962(c).

8 Cases that cite this headnote

[29] Racketeer Influenced and Corrupt
Organizations

Association with or participation in
enterprise;  control or intent

Racketeer Influenced and Corrupt
Organizations Act (RICO) enterprise is
“operated” not just by upper management,
but also by lower-rung participants in
enterprise who are under direction of upper
management. 18 U.S.C.A. § 1962(c).

2 Cases that cite this headnote

[30] Racketeer Influenced and Corrupt
Organizations

Association with or participation in
enterprise;  control or intent

Outsiders may meet Racketeer Influenced
and Corrupt Organizations Act (RICO)
“conduct” requirement if they exert control
over enterprise, but such outsider defendants
must have conducted or participated in
conduct of RICO enterprise's affairs, not just
their own affairs. 18 U.S.C.A. § 1962(c).

39 Cases that cite this headnote

[31] Racketeer Influenced and Corrupt
Organizations

Association with or participation in
enterprise;  control or intent

For defendant to have participated in
operation or management of Racketeer
Influenced and Corrupt Organizations Act
(RICO) enterprise, there must be not only
nexus between defendant and conduct of
affairs of enterprise, but also between conduct
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antecedent to the question whether it unreasonably
restrains trade.  Am. Needle, 130 S.Ct. at 2206.

12 In the event a genuinely disputed issue of fact exists
regarding the reasonableness of the restraint, the
determination is for the jury. See Arizona v. Maricopa
County Med. Soc y, 457 U.S. 332, 343, 102 S.Ct.
2466, 73 L.Ed.2d 48 (1982) (“ T]he rule of reason
requires the factfinder to decide whether under all
the circumstances of the case the restrictive practice
imposes an unreasonable restraint on competition. );
11 Herbert Hovenkamp, Antitrust Law ¶ 1909b (2d
ed. 2005) (“ O]nce the court decide s] that the rule of
reason should apply, disputed factual questions about
reasonableness should be left to the jury. ).

[6]  Judicial experience has shown that some classes of
restraints have redeeming competitive benefits so rarely
that their condemnation does not require application of
the full-fledged rule of reason. Paradigmatic examples are
“horizontal agreements among competitors to fix prices or
to divide markets.” Leegin, 551 U.S. at 886, 127 S.Ct. 2705
(citations omitted). Once a practice has been found to fall
into one of these classes, it is subject to a “per se” standard.
As the Supreme Court has explained, these practices

are ordinarily condemned as a matter of law under
an “illegal per se ” approach because the probability
that these practices are anticompetitive is so high; a per
se rule is applied when “the practice facially appears
to be one that would always or almost always tend
to restrict competition and decrease output.” In such
circumstances a restraint is presumed unreasonable
without inquiry into the particular market context in
which it is found.

NCAA, 468 U.S. at 100, 104 S.Ct. 2948 (quoting Broad.
Music, Inc. v. Columbia Broad. Sys., Inc., 441 U.S. 1,
19 20, 99 S.Ct. 1551, 60 L.Ed.2d 1 (1979)); see Brown
Univ., 5 F.3d at 670 (“Per se rules of illegality are judicial
constructs, and are based in large part on economic
predictions that certain types of activity will more often
than not unreasonably restrain competition.” (internal
citation omitted)). Under the per se standard, plaintiffs
are relieved of the obligation to define a market and prove
market power. See Copperweld Corp. v. Independence Tube
Corp., 467 U.S. 752, 768, 104 S.Ct. 2731, 81 L.Ed.2d
628 (1984) (citing N. Pac. Ry. Co. v. United States, 356
U.S. 1, 5, 78 S.Ct. 514, 2 L.Ed.2d 545 (1958)); *317
Rossi v. Standard Roofing, Inc., 156 F.3d 452, 464 65
(3d Cir.1998); 11 Herbert Hovenkamp, Antitrust Law
¶ 1910a (2d ed. 2005); see also 7 Phillip E. Areeda &

Herbert Hovenkamp, Antitrust Law ¶ 1509c, at 403 04
(2d ed. 2003) (“Little is lost when the court condemns a
restraint that was harmless because the defendants lacked
power but that was socially useless in any event.”). Once
a defendant's practice has been found to fall into one
of the recognized classes, it is “conclusively presumed to
unreasonably restrain competition.” Flat Glass, 385 F.3d

at 356 (internal quotation marks omitted). 3

13 When evaluating tying arrangements, in which a firm
“sell s] one good (the tying product) on the condition
that the buyer also purchase another, separate good
(the tied product),  Town Sound & Custom Tops,
Inc. v. Chrysler Motors Corp., 959 F.2d 468, 475 (3d
Cir.1992) (en banc), courts have applied a modified
version of the per se standard. Unlike the “truly per
se rules  explicated above, in which no inquiry is
made into market structure, actual anticompetitive
effects, or possible justifications, “ t]he ‘per se  rule
against tying goes only halfway ...: the inquiry into
tying product market structure ... is still required, but
if the defendant is found to have market power there,
the plaintiff is, in theory, relieved of proving actual
harm to competition and of rebutting justifications
for the tie in.  Id. at 477; see U.S. Healthcare, Inc.
v. Healthsource, Inc., 986 F.2d 589, 593 n. 2 (1st
Cir.1993) (stating that tying might better be described
as a “quasi  per se offense, “since some element
of market] power must be shown and defenses are
effectively available ) (citing Eastman Kodak Co. v.
Image Technical Servs., Inc., 504 U.S. 451, 112 S.Ct.
2072, 119 L.Ed.2d 265 (1992)). See generally 7 Areeda
& Hovenkamp, supra, ¶ 1510a (explicating various
different meanings of “per se  language in antitrust
jurisprudence).

[7]  While pleading exclusively per se violations can
lighten a plaintiff's litigation burdens, it is not a riskless
strategy. If the court determines that the restraint at
issue is sufficiently different from the per se archetypes
to require application of the rule of reason, the plaintiff's
claims will be dismissed. E.g., AT & T Corp. v. JMC
Telecom, LLC, 470 F.3d 525, 531 (3d Cir.2006); see also
Texaco Inc. v. Dagher, 547 U.S. 1, 7 n. 2, 126 S.Ct.
1276, 164 L.Ed.2d 1 (2006) (declining to conduct a rule of
reason analysis where plaintiffs “ha[d] not put forth a rule
of reason claim”). See generally 11 Hovenkamp, supra,
¶ 1910b (discussing the cost-benefit analysis involved in
deciding whether to pursue an exclusively per se theory of
liability).
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S.Ct. 2705. Tying arrangements, however, appear to
remain an exception to the general rule that vertical
restraints are reviewed under the full scale rule of
reason. See supra note 13; Sheridan v. Marathon
Petroleum Co., 530 F.3d 590, 593 94 (7th Cir.2008)
(explaining that despite a series of Supreme Court
decisions subjecting various vertical restraints to the
rule of reason, including Leegin, tying is still reviewed
under a modified per se standard).

16 Although plaintiffs' First Amended Complaints
(FAC) expressly pled a rule of reason claim in the
alternative, see, e.g., Comm. FAC ¶ 530; EB FAC
¶ 454, their Second Amended Complaints omit any
reference to the rule of reason, and their moving
papers and appellate arguments make clear they
are alleging exclusively per se violations. In their
initial motions to dismiss, defendants contended that
the First Amended Complaints had not adequately
defined a market or pled anti competitive effects and
had thus failed to state a claim under the rule of
reason. In response, plaintiffs did not assert that they
had, in fact, met these requirements; they argued
only that “where plaintiffs allege per se claims,  these
requirements do not apply. Plaintiffs' Memorandum
of Law in Opposition to Defendants Motions to
Dismiss 43 n. 26, filed in the District Court as No. 04
5184, Dkt. Entry # 344. In a subsequent submission,
plaintiffs explicitly stated that the allegations in
their complaints were “subject to per se antitrust
analysis, not evaluation under the rule of reason.
Plaintiffs' Reply Brief in Support of Motion for
Class Certification 1, filed in the District Court
as No. 04 5184, Dkt. Entry # 506. Plaintiffs have
never disputed the District Court's determination that
“ b]ecause Plaintiffs have alleged the Section 1 claim
as a per se violation, even at the pleading stage
Plaintiffs must set forth sufficient facts evidencing a
horizontal conspiracy involving market or customer
allocation in order for their claim to survive a motion
to dismiss.  2007 WL 1100449, at *10; see also
Defendants' Comm. Br. 10 (stating that on appeal,
“ a]s in the district court, Plaintiffs have abandoned
any argument that the complaints] state  ] a claim
under the rule of reason ). Plaintiffs argue only that
they have, in fact, adequately pled such horizontal
conspiracies.

Plaintiffs' obligation to show the existence of a horizontal
agreement is not only an ultimate burden of proof but
also bears on their pleadings. “[A] plaintiff's obligation to
provide the ‘grounds' of his ‘entitle[ment] to relief’ requires
more than labels and conclusions, and a formulaic
recitation of the elements of a cause of action will

not do.” Twombly, 550 U.S. at 555, 127 S.Ct. 1955
(quoting Fed.R.Civ.P. 8(a)(2)). Because Federal Rule
of Civil Procedure 8(a)(2) “requires a ‘showing,’ rather
than a blanket assertion, of entitlement to relief,” courts
evaluating the viability of a complaint under Rule 12(b)(6)
must look beyond conclusory statements and determine
whether the complaint's well-pled factual allegations,
taken as true, are “enough to raise a right to relief above
the speculative level.” Twombly, 550 U.S. at 555 & n. 3,
127 S.Ct. 1955. The test, as authoritatively formulated by
Twombly, is whether the complaint alleges “enough fact[ ]
to state a claim to relief that is plausible on its face,” id.
at 570, 127 S.Ct. 1955, which is to say, “ ‘enough fact to
raise a reasonable expectation that discovery will reveal
evidence of illegal[ity],’ ” Arista Records, LLC v. Doe 3,
604 F.3d 110, 120 (2d Cir.2010) (quoting Twombly, 550
U.S. at 556, 127 S.Ct. 1955) (alteration in Arista Records

). 7

17 Twombly affirms that Rule 8(a)(2) requires a
statement of facts “suggestive enough  (when
assumed to be true) “to render the plaintiff's claim
to relief] plausible,  that is, “enough fact to raise
a reasonable expectation that discovery will reveal
evidence of illegal  conduct. Twombly, 550 U.S. at
556, 127 S.Ct. 1955. Iqbal, which reiterated and
applied Twombly s pleading standard, endorses this
understanding. See Iqbal, 129 S.Ct. at 1949 51.
Although Fowler v. UPMC Shadyside, 578 F.3d 203
(3d Cir.2009), stated that Twombly and Iqbal had
“repudiated  the Supreme Court's earlier decision in
Swierkiewicz v. Sorema N.A., 534 U.S. 506, 122 S.Ct.
992, 152 L.Ed.2d 1 (2002), see Fowler, 578 F.3d at 211,
we are not so sure. Clearly, Twombly and Iqbal inform
our understanding of Swierkiewicz, but the Supreme
Court cited Swierkiewicz approvingly in Twombly, see
550 U.S. at 555 56, 127 S.Ct. 1955, and expressly
denied the plaintiffs' charge that Swierkiewicz “runs
counter  to Twombly s plausibility standard, id. at
569 70, 127 S.Ct. 1955. As the Second Circuit has
observed, Twombly “emphasized that its holding was
consistent with the Court's] ruling in Swierkiewicz
that ‘a heightened pleading requirement,  requiring
the pleading of ‘specific facts beyond those necessary
to state a] claim and the grounds showing entitlement
to relief,  was ‘impermissibl e].   Arista Records, 604
F.3d at 120 (quoting Twombly, 550 U.S. at 570, 127
S.Ct. 1955 (alterations in Arista Records).) In any
event, Fowler s reference to Swierkiewicz appears to
be dicta, as Fowler found the complaint before it to
be adequate. 578 F.3d at 212; see also id. at 211 (“The
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demise of Swierkiewicz, however, is not of significance
here. ).

*320  As we have recognized, this plausibility standard
is an interpretation of Federal Rule of Civil Procedure
8. Phillips, 515 F.3d at 234; see Twombly, 550 U.S. at
557, 127 S.Ct. 1955 (stating that the plausibility standard
“reflects the threshold requirement of Rule 8(a)(2) that
the ‘plain statement’ possess enough heft to ‘sho[w] that
the pleader is entitled to relief.’ ” (alteration in original)).
Twombly's importance to the case before us, however, goes
beyond its formulation of the general pleading standard.
Twombly is also an essential guide to the application of
that standard in the antitrust context, for in Twombly the
Supreme Court also had to determine whether a Sherman
Act claim alleging horizontal conspiracy was adequately

pled. 8

18 As the Supreme Court has noted, “ c]ontext matters in
notice pleading,  Phillips, 515 F.3d at 232, and what
suffices to withstand a motion to dismiss necessarily
depends on substantive law and the elements of the
specific claim asserted. See Iqbal, 129 S.Ct. at 1950
(“Determining whether a complaint states a plausible
claim for relief so as to satisfy the Twombly standard]
will ... be a context specific task .... ); see also id.
at 1947 (“In Twombly, the Court found it necessary
first to discuss the antitrust principles implicated
by the complaint. Here too we begin by taking
note of the elements the] plaintiff must plead to
state his discrimination] claim ....  (internal citation
omitted)). The touchstone of Rule 8(a)(2) is whether
a complaint's statement of facts is adequate to suggest
an entitlement to relief under the legal theory invoked
and thereby put the defendant on notice of the nature
of the plaintiff's claim. See Twombly, 550 U.S. at 565
n. 10, 127 S.Ct. 1955 (noting that “a defendant seeking
to respond to plaintiffs' conclusory allegations in
the § 1 of the Sherman Act] context would have
little idea  how to answer). Some claims will demand
relatively more factual detail to satisfy this standard,
while others require less. See Arista Records, 604
F.3d at 120 (stating that the Supreme Court's recent
pleading decisions “require factual amplification
where] needed to render a claim plausible  (internal

quotation marks omitted) (alteration in original)). As
discussed below, the question of the sufficiency of the
complaint in Twombly turned largely on the doctrinal
fact that “antitrust law limits the range of permissible
inferences from ambiguous evidence in a § 1 case.
Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475

U.S. 574, 588, 106 S.Ct. 1348, 89 L.Ed.2d 538 (1986);
see Twombly, 550 U.S. at 554 57, 127 S.Ct. 1955.

The Twombly plaintiffs had alleged that defendant
telephone companies had “entered into a contract,
combination or conspiracy to prevent competitive entry in
their respective local telephone and/or high speed internet
service markets and ha[d] agreed not to compete with one
another and otherwise allocated customers and markets to
one another.” Twombly, 550 U.S. at 551, 127 S.Ct. 1955
(internal quotation marks omitted). The Court found,
however, that this sort of “wholly conclusory statement
of claim,” id. at 561, 127 S.Ct. 1955, was insufficient to
plead an entitlement to relief. Id. at 564 & n. 9, 127 S.Ct.
1955; see id. at 556 57, 127 S.Ct. 1955 (“Without more, ...
a conclusory allegation of agreement at some unidentified
point does not supply facts adequate to show illegality.”).
The Court therefore proceeded to examine the entirety of
the complaint's allegations, in order to determine whether
the complaint contained “enough factual matter (taken as
true) to suggest that an agreement was made,” in other
words, “enough to render a § 1 conspiracy plausible.” Id.
at 556, 127 S.Ct. 1955.

*321  [10]  In conducting this inquiry, the Court looked
to well-settled jurisprudence establishing what is necessary
to satisfy the conspiracy requirement of a § 1 claim at
various post-pleading stages of litigation. Id. at 554, 127
S.Ct. 1955 (citing Theatre Enters., Inc. v. Paramount Film
Distrib. Corp., 346 U.S. 537, 74 S.Ct. 257, 98 L.Ed. 273
(1954) (affirming denial of directed verdict); Monsanto
Co. v. Spray Rite Serv. Corp., 465 U.S. 752, 104 S.Ct.
1464, 79 L.Ed.2d 775 (1984) (same); Matsushita Elec.
Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 106
S.Ct. 1348, 89 L.Ed.2d 538 (1986) (addressing whether
the record evidence of agreement was sufficient to
withstand a motion for summary judgment)). The crux
of this case law is that evidence of parallel conduct
by alleged co-conspirators is not sufficient to show
an agreement. Indeed, “[e]ven ‘conscious parallelism,’ a
common reaction of ‘firms in a concentrated market
[that] recogniz[e] their shared economic interests and
their interdependence with respect to price and output
decisions' is ‘not in itself unlawful.’ ” Id. at 553 54,
127 S.Ct. 1955 (quoting Brooke Group Ltd. v. Brown &
Williamson Tobacco Corp., 509 U.S. 209, 227, 113 S.Ct.
2578, 125 L.Ed.2d 168 (1993)) (alterations in Twombly

). 9  Parallel conduct is, of course, consistent with the
existence of an agreement; in many cases where an
agreement exists, parallel conduct such as setting prices
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at the same level is precisely the concerted action that
is the conspiracy's object. But as the Supreme Court has
long recognized, parallel conduct is “just as much in line
with a wide swath of rational and competitive business
strategy unilaterally prompted by common perceptions of
the market.” Id. at 554, 127 S.Ct. 1955; see Matsushita,
475 U.S. at 594, 106 S.Ct. 1348 (warning that “mistaken
inferences” of conspiracy from ambiguous circumstantial
evidence may “chill the very conduct the antitrust laws are
designed to protect”); see also supra note 10. In order “to
avoid deterring innocent conduct that reflects enhanced,
rather than restrained, competition,” Flat Glass, 385
F.3d at 357, and in order to enforce the Sherman Act's
requirement of an agreement, the Supreme Court has
required that “a § 1 plaintiff's offer of conspiracy evidence
must tend to rule out the possibility that the defendants
were acting independently,” Twombly, 550 U.S. at 554,
127 S.Ct. 1955; see also Matsushita, 475 U.S. at 597
n. 21, 106 S.Ct. 1348 (“[C]onduct that is as consistent
with permissible competition as with illegal conspiracy
does not, without more, support even an inference of
conspiracy.”).

19 In a highly concentrated market, “any single firm's
price and output decisions will have a noticeable
impact on the market and on its rivals,  such that
when any firm in that market “is deciding on a
course of action, any rational decision must take into
account the anticipated reaction of the other firms.
Flat Glass, 385 F.3d at 359 (internal quotation marks
omitted); see 6 Areeda & Hovenkamp, Antitrust Law
¶ 1429 (2d ed. 2003). According to this “theory of
interdependence ... firms in a concentrated market
may maintain their prices at supracompetitive levels,
or even raise them to those levels, without engaging
in any overt concerted action.  Flat Glass, 385
F.3d at 359. Although this oligopolistic behavior, or
“conscious parallelism,  is often adverse to consumer
interests, courts have nonetheless found that it is
not, without more, sufficient evidence of a § 1
violation, both because it is not an agreement within
the meaning of the Sherman Act, and because it is
resistant to judicial remedies. Id. at 359 60. But see
Richard A. Posner, Antitrust Law 51 100 (2d ed.
2001) (arguing that “conscious parallelism,  or “tacit
collusion,  should sometimes suffice to prove a § 1
violation).

[11]  Some courts have denominated these facts, the
presence of which may indicate the existence of an
actionable agreement, as “plus factors.” Flat Glass, 385

F.3d at 360. Although “[t]here is no *322  finite set of
such criteria ... [,][w]e have identified ... at least three
such plus factors: (1) evidence that the defendant had a
motive to enter into a price fixing conspiracy; (2) evidence
that the defendant acted contrary to its interests; and (3)
‘evidence implying a traditional conspiracy.’ ” Id. (quoting
Petruzzi's IGA Supermarkets, Inc. v. Darling Delaware
Co., 998 F.2d 1224, 1244 (3d Cir.1993)). As we have
cautioned, however, care must be taken with the first
two types of evidence, each of which may indicate simply
that the defendants operate in an oligopolistic market,
that is, may simply restate the (legally insufficient) fact
that market behavior is interdependent and characterized
by conscious parallelism. Id. at 360 61; see 6 Areeda &
Hovenkamp, Antitrust Law ¶ 1434c1 (2d ed. 2003); see
also Baby Food, 166 F.3d at 135 (“[E]vidence of action
that is against self-interest or motivated by profit must

go beyond mere interdependence.”). 20  The third factor,
“evidence implying a traditional conspiracy,” consists
of “non-economic evidence ‘that there was an actual,
manifest agreement not to compete,’ ” which may include
“ ‘proof that the defendants got together and exchanged
assurances of common action or otherwise adopted a
common plan even though no meetings, conversations, or
exchanged documents are shown.’ ” Flat Glass, 385 F.3d
at 361 (quoting In re High Fructose Corn Syrup Antitrust
Litig., 295 F.3d 651, 661 (7th Cir.2002); 6 Areeda &
Hovenkamp, supra, ¶ 1434b); see 6 Areeda & Hovenkamp,
supra, ¶ 1416, at 103 (referring generally to “an overt act
more consistent with some pre-arrangement for common
action than with independently arrived-at decisions”).

20 In fact, “in actual practice, most courts rely on
the absence of motivation or offense to self
interest to preclude a conspiracy inference  from
ambiguous evidence or mere parallelism. 6 Areeda &
Hovenkamp, supra, ¶ 1434c2; see, e.g., Matsushita,
475 U.S. at 596 97, 106 S.Ct. 1348 (“ I]f petitioners
had no rational economic motive to conspire, and
if their conduct is consistent with other, equally
plausible explanations, the conduct does not give rise
to an inference of conspiracy. ); Southway Theatres
v. Georgia Theatre Co., 672 F.2d 485, 494 (5th Cir.
Unit B 1982) (The “basic rule  is “that the inference of
a conspiracy is always unreasonable when it is based
solely on parallel behavior that can be explained as
the result of the independent business judgment of the
defendants. ).

[12]  [13]  One important question raised by Twombly is
what is the relationship between this summary judgment
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see supra note 17, Twombly abrogates our earlier
statements, see, e.g., Lum, 361 F.3d at 230, that a
theory of agreement resting on parallel conduct need
not plead facts that, if true, would constitute plus
factors.

[14]  [15]  [16]  It bears noting that, consistent with
summary judgment analysis, plus factors need be pled
only when a plaintiff's claims of conspiracy rest on parallel
conduct. Allegations of direct evidence of an agreement,
if sufficiently detailed, are independently adequate. See
Twombly, 550 U.S. at 564, 127 S.Ct. 1955 (distinguishing
*324  “independent allegation[s] of actual agreement”

from “descriptions of parallel conduct”). 23  But this does
not mean that a § 1 claim will be considered adequately
pled because of the bare possibility that discovery might
unearth direct evidence of an agreement. The Court
of Appeals' opinion in Twombly had pointed to that
possibility as a ground for denying dismissal. 425 F.3d
at 114. But the Supreme Court expressly rejected this
reasoning, stating that “this approach to pleading would
dispense with any showing of a ‘reasonably founded hope’
that a plaintiff would be able to make a case.” Twombly,
550 U.S. at 562, 127 S.Ct. 1955 (quoting Dura Pharm.,
Inc. v. Broudo, 544 U.S. 336, 347, 125 S.Ct. 1627, 161
L.Ed.2d 577 (2005)). After Twombly, if a plaintiff expects
to rely exclusively on direct evidence of conspiracy, its
complaint must plead “enough fact to raise a reasonable
expectation that discovery will reveal” this direct evidence.
Id. at 556, 127 S.Ct. 1955. And if the plaintiff alternatively
expects to rest on the circumstantial evidence of parallel
behavior, the complaint's statement of facts must place the
alleged behavior in “a context that raises a suggestion of
a preceding agreement, not merely parallel conduct that
could just as well be independent action.” Id. at 557, 127

S.Ct. 1955. 24  In other words, regardless of whether the
plaintiff expects to prove the existence of a conspiracy
directly or circumstantially, it must plead “enough fact to
raise a reasonable expectation that discovery will reveal
evidence of illegal agreement.” *325  Id. at 556, 127 S.Ct.

1955. 25

23 Courts devised the requirement of “plus factors
in the context of offers of proof of an agreement
that rest on parallel conduct, i.e., circumstantial
evidence. On appeals from summary judgment, we
have stated that direct evidence of a conspiracy, such
as a document or conversation explicitly manifesting
the existence of the agreement in question “evidence
that is explicit and requires no inferences to establish

the proposition or conclusion being asserted,  Baby
Food, 166 F.3d at 118 obviates the need for such
a showing. Rossi, 156 F.3d at 466 (citing Petruzzi s,
998 F.2d at 1233); see also Cosmetic Gallery, Inc.
v. Schoeneman Corp., 495 F.3d 46, 52 (3d Cir.2007)
(providing examples of direct evidence of conspiracy).
“This is because when the plaintiff has put forth direct
evidence of conspiracy, the fact finder is not required
to make inferences to establish facts, and therefore
the Supreme Court's concerns over the reasonableness
of inferences in antitrust cases evaporate.  Rossi, 156
F.3d at 466 (citing Petruzzi s, 998 F.2d at 1233);
see, e.g., Mack Trucks, 530 F.3d at 222 (noting that
a statement by a vice president of the defendant
was “direct evidence of collusion, which, if believed,
requires no further inference ); see also Golden Bridge
Tech., Inc. v. Motorola, Inc., 547 F.3d 266, 272 (5th
Cir.2008) (implying the same distinction between the
treatment of direct and circumstantial evidence), cert.
denied,  U.S. , 129 S.Ct. 2055, 173 L.Ed.2d
1149 (2009); Williamson Oil Co. v. Philip Morris
USA, 346 F.3d 1287, 1300 (11th Cir.2003) (same). Put
differently, direct evidence of conspiracy, if credited,
removes any ambiguities that might otherwise exist
with respect to whether the parallel conduct in
question is the result of independent or concerted
action.

Twombly noted that no such direct allegations
appeared in the complaint before it. See 550 U.S. at
565 n. 11, 127 S.Ct. 1955 (observing that plaintiffs
do not “directly allege illegal agreement  but rather
“proceed exclusively via allegations of parallel
conduct ); see also id. at 565 n. 10, 127 S.Ct.
1955 (“Apart from identifying a seven year span
in which the § 1 violations were supposed to have
occurred ..., the pleadings mentioned no specific
time, place, or person involved in the alleged
conspiracies. ).

24 Sometimes, of course, discovery will uncover both
direct and circumstantial evidence of agreement. We
do not imply that a plaintiff must commit to a single
method of proof at the pleading stage, but merely
that a plaintiff must put forth some statement of facts
suggestive of unlawful conspiracy. “ O]nce a claim
has been stated adequately, it may be supported by
showing any set of evidentiary] facts consistent with
the allegations in the complaint.  Twombly, 550 U.S.
at 563, 127 S.Ct. 1955.

25 Twombly thus abrogates our earlier holdings that §
1 plaintiffs can survive a motion to dismiss without
alleging facts supporting a plausible inference of
conspiracy. See, e.g., Bogosian, 561 F.2d at 446.
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Bogosian correctly observed that “ i]t is not necessary
to plead evidence.  Id. at 446; accord id. at 458
(Aldisert, J., dissenting); see also supra note 17. But
we think the opinion is at odds with Twombly insofar
as it absolves plaintiffs of the obligation “to plead
the facts upon which the ir] claim is based.  Id. at
446 (majority opinion). Bogosian s formulation of
the pleading standard appears to have derived from
the view that a complaint is sufficient so long as
“it does not appear to a certainty that plaintiffs
can prove no set of facts which ... would entitle
them to reach the jury,  id., that is, it appears
to reflect precisely the pervasive misapprehension
of Federal Rule of Procedure 8(a)(2) that led the
Twombly Court to “retire  the oft cited language
from Conley v. Gibson. See Twombly, 550 U.S. at
560 63, 127 S.Ct. 1955. Based on this pre Twombly
understanding of “the precept that the complaint
be liberally construed,  Bogosian found it sufficient
that the complaint provided a statement of alleged
consciously parallel conduct by the defendants, along
with the unelaborated assertion that the defendants
had entered into a “combination.  Bogosian, 561 F.2d
at 445 46. The opinion did not examine whether the
allegation of concerted action was plausible in light of
the context in which the parallel conduct was situated,
instead deferring until after discovery the question
of whether such conduct might in fact be perfectly
consistent with each defendant's independent self
interest. Id. at 446. Twombly, we think, clearly
demands more scrutiny of a § 1 complaint. As the
dissent in Bogosian maintained, “an allegation of
consciously parallel behavior, without more, does]
not state a Sherman Act claim,  id. at 459 (Aldisert,
J., dissenting), and a plaintiff cannot merely assert
that the defendants' actions were concerted without
alleging facts plausibly suggesting an agreement.

Because Twombly dismissed the antitrust claim before it,
the Court did not provide specific examples of allegations
that would satisfy its plausibility standard. Nonetheless,
the Court did point in general terms to “parallel behavior
that would probably not result from chance, coincidence,
independent responses to common stimuli, or mere
interdependence unaided by an advance understanding
among the parties.” 550 U.S. at 556 n. 4, 127 S.Ct.
1955 (citing 6 Areeda & Hovenkamp, supra, ¶ 1425, at
167 85). More significantly, the shortcomings identified
in the Twombly complaint provide an important albeit
negative gloss on the governing standard.

The Twombly plaintiffs proffered two basic theories
of anticompetitive collusion. First, they charged that

the defendant regional telephone companies (ILECs)
conspired to “inhibit the growth of upstart” competitors
(CLECs). 550 U.S. at 550, 127 S.Ct. 1955. Second, they
asserted that the ILECs agreed not to compete with
one another so as to preserve the preexisting regional
monopoly each enjoyed. Id. at 551, 127 S.Ct. 1955.

At the outset of its analysis, the Court remarked
that the complaint's sufficiency would “turn[ ] on the
suggestions raised by [defendants' alleged] conduct when
viewed in light of common economic experience.” Id.
at 565, 127 S.Ct. 1955. Under this lens, the complaint's
first theory immediately revealed its inadequacy because
“nothing in the complaint intimate[d] that the resistance
to the upstart[ CLECs] was anything more than the
natural, unilateral reaction of each ILEC intent on
keeping its regional dominance.... [T]here [was] no
reason to infer that the companies had agreed among
themselves to do what was only natural anyway....”
Id. at 566, 127 S.Ct. 1955. A rudimentary economic
analysis also fatally undermined the complaint's second
charge, namely that the ILECs agreed not to enter
one another's markets. The Court recognized that “[i]n
a traditionally unregulated industry with low barriers
to entry, sparse competition *326  among large firms
dominating separate geographical segments of the market
could very well signify illegal agreement.” Id. at 567, 127
S.Ct. 1955. But in the telecommunications industry at
issue in Twombly, monopoly had been “the norm ..., not
the exception.” Id. at 568, 127 S.Ct. 1955. Noting that
“[t]he ILECs were born in that world, doubtless liked the
world the way it was, and surely knew the adage about him
who lives by the sword,” the Court found that “a natural
explanation for the noncompetition alleged is that the
former Government-sanctioned monopolists were sitting
tight, expecting their neighbors to do the same thing.” Id.
In fact, “the complaint itself” bolstered this conclusion. Id.
Not only did it “not allege that competition [against other
ILECs] as CLECs was potentially any more lucrative than
other opportunities being pursued by the ILECs during
the same period,” but “the complaint [was] replete with
indications that any CLEC faced nearly insurmountable
barriers to profitability owing to the ILECs' flagrant
resistance to the network sharing requirements” of federal
law. Id. In short, both “common economic experience”
and the complaint's own allegations showed that each
defendant ILEC was independently motivated to behave
in the ways alleged. Accordingly, neither of plaintiffs'
theories successfully pled a § 1 conspiracy because in
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of insurance “naturally flowed” primarily from the
nature of the broker-client relationship and the ability
it afforded brokers to deceive clients about the
quality and competitive status of the bids received
from insurers. Contingent commission agreements
were the means by which the brokers converted
this power into profit, ultimately at their clients'
expense; contingent commissions were the “rebate”
insurers paid to brokers. But none of the allegations
examined to this point give reason to believe that
the broker-centered schemes were underwritten by
horizontal agreements among the insurer-partners.
Purchasers may have some cause of action against the
defendants for their alleged deception and unfair trade
practices, see id. (listing possible legal remedies), but
plaintiffs' allegations of parallel contingent-commissions-
for-guaranteed-premium-volume agreements between
each broker and its insurer-partners do not adequately

plead a per se violation of § 1 of the Sherman Act. 3

31 Hovenkamp's discussion of NYNEX is also relevant
to this case:

T]he allegations in NYNEX ] contained
an element of fraud, but many thousands
of contracts have exchanged exclusivity for
kickbacks or some deception on consumers
or third parties. An agreement giving a waste
removal or towing company an exclusive right
to the buyer's business in exchange for a secret
rebate or kickback does not injure competition
simply because of the fraud. Such a holding
would cross the line from antitrust to consumer
protection. And while protecting consumers
from such schemes is certainly a worthy goal of
legal policy generally, it is not an antitrust goal.

Hovenkamp, supra, ¶ 1902d, at 223. Here, too,
the basic scheme alleged by plaintiffs is one in
which defendant brokers exchanged exclusivity
(premium volume) for kickbacks (contingent
commissions). To be sure, here the brokers
dealt “exclusively  with multiple parties the
exclusive dealing involved individual insurance
policies (most notably those already placed with
a particular insurer and up for possible renewal),
rather than a broker's entire roster of clients but
this difference does not materially alter the basic
exclusivity for kickbacks model. It merely presents
multiple, parallel instantiations of that model.

The gravamen of plaintiffs' allegations lies in what the
District Court described as the second stage of the asserted

schemes: the operation of the “incumbent protection
rackets” within each broker-centered conspiracy. Even
if the parallel decisions to become strategic partners of
the broker do not in themselves bespeak a horizontal
agreement, plaintiffs contend their allegations about the
“devices” used to conduct the customer-steering schemes
suffice to meet the Twombly threshold.

According to the complaints, several of the devices that
allegedly facilitated the schemes are common to all of
the broker-centered conspiracies. For instance, plaintiffs
allege that brokers often afforded insurer-partners “first
looks” and “last looks” in bidding on policies. Once
again, *335  however, the practices identified by plaintiffs
are strictly vertical in nature. On the complaint's own
account, first and last looks were techniques utilized by
brokers to ensure that a given client's policy was placed
(or remained) with a designated insurer-partner. See, e.g.,
Comm. SAC ¶ 88 (“Broker Defendants shielded their
insurer partners from normal competition by agreeing
not to bid renewals competitively, or by limiting the
circumstances under which renewals could be marketed.
Broker Defendants also routinely promised to provide
competitive advantages to Insurer partners, by disclosing
other carriers' bids, providing first or last looks, and
other methods.”). The complaints describe “[t]he close
bond between broker and client,” which “gives brokers
tremendous influence, and often decisive control, over the
placement of their clients' insurance business. Given the
high degree of financial investment and trust placed in
their broker, clients will rarely if ever seek quotes from
insurers other than those recommended by the broker.”
Id. ¶ 73. In other words, the complaints themselves provide
obvious reasons to conclude that the brokers were able to
steer clients to preferred insurers without the need for any
agreement among the insurers. Whatever the vices of these
steering techniques, they do not give rise to a plausible
inference of horizontal conspiracy.

Also insufficient are two allegations of certain “bid
manipulation” within the broker-centered conspiracies in
the Employee Benefits Case. In the first example, the
complaint asserts only that a broker unilaterally refused
to submit an insurer's bid to the client. In the second, a
broker successfully persuaded one of its insurer-partners
not to withdraw a bid the insurer had come to view
as unacceptably low. If the insurer had withdrawn the
bid, another, non-partner insurer would have become a
“finalist,” an outcome the broker wished to avoid. To
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allay the insurer-partner's concerns, the broker assured it
that it would not end up winning the contract because
another insurer had submitted an even lower bid. Shortly
afterward, the broker placed a large account with the
insurer-partner. Neither example provides a plausible
basis for inferring anything more than vertical agreements
between brokers and individual insurers.

In the Employee Benefits Case, plaintiffs allege that
defendant insurers used similar strategies to evade their
obligation to report contingent commission payments
on Form 5500. But the asserted fact that the insurers
intended to violate their reporting obligations, and that
they all adopted the same deceptive reporting model,
does not plausibly suggest a horizontal agreement. If
anything, the allegations suggest that each insurer would
be independently motivated to evade the requirement, and
that each had access to the same effective model of how
to accomplish this deception. Cf. In re Elevator Antitrust
Litig., 502 F.3d 47, 51 (2d Cir.2007) (observing that
“similarities in contractual language ... do not constitute
‘plausible grounds to infer an agreement’ ” because
“[s]imilar contract language can reflect the copying of
documents that may not be secret”). The insurers would
be disinclined to expose their competitors' reporting
violations for fear of calling attention to their own self-
interested deception. Cf. Twombly, 550 U.S. at 568, 127
S.Ct. 1955 (finding that the failure of the defendants
to compete in one another's regions was most plausibly
explained by the fact that the defendants “liked the world
the way it was, and surely knew the adage about him who
lives by the sword”).

In sum, the allegations discussed thus far do not provide
“plausible grounds to infer” a horizontal agreement. Id.
at 556, 127 S.Ct. 1955. This does not mean that *336
defendants' alleged treatment of insurance purchasers was
praiseworthy or even lawful but that it fails to plead a
per se violation of § 1 of the Sherman Act. Plaintiffs have
pled facts showing that brokers deceptively steered their
clients to preferred insurer-partners in order to obtain
contingent commission payments from those partners, but
this in itself is insufficient to plausibly imply a horizontal
conspiracy.

(b) Bid–Rigging Allegations

[20]  There is, however, one notable exception to
this conclusion. In the Marsh-centered commercial
conspiracy, plaintiffs provide detailed allegations of bid

rigging by the insurer-partners. 32  According to these
allegations, insurers furnished purposefully uncompetitive
sham bids on policies in order to facilitate the steering of
business to other insurer-partners, on the understanding
that the other insurers would later reciprocate. Bid
rigging or more specifically, as alleged in this case, bid

rotation 33 is quintessentially collusive behavior subject
to per se condemnation under § 1 of the Sherman Act.
See United States v. All Star Indus., 962 F.2d 465, 469
73 (5th Cir.1992); see also United States v. Heffernan,
43 F.3d 1144, 1147 (7th Cir.1994) (citing United States
v. Portsmouth Paving Corp., 694 F.2d 312, 317 (4th
Cir.1982)) (noting that bid rotation may be especially
anticompetitive because it “eliminate[s] all competition
rather than just price competition”); 12 Hovenkamp,
Antitrust Law ¶ 2006, at 77 (2d ed. 2005) (“[B]id-rigging
and bid rotation schemes are really nothing more than

output or market share agreements.”). 34  This point does
not quite end our inquiry, as plaintiffs do not seek to
hold defendants liable for a bid-rigging conspiracy, but
instead proffer the alleged bid rigging as circumstantial
evidence of a “broader” agreement. Accordingly, we must
assess the bid-rigging allegations, like the other alleged
circumstantial evidence discussed above, to determine
whether, if true, they plausibly imply the existence of
the horizontal agreement on which plaintiffs' claim is
predicated (and if so, whether that agreement is subject
to per se condemnation). For the reasons that follow, we
believe the bid-rigging behavior does plausibly suggest
concerted action by the insurers; it proffers “enough fact
to raise a reasonable expectation that discovery will reveal
evidence of illegal agreement,” Twombly, 550 U.S. at 556,
127 S.Ct. 1955 more specifically, a horizontal *337
agreement among the insurers not to compete for one
another's incumbent business.

32 Apart from the multiple, detailed incidents of
bid rigging in the Marsh centered commercial
conspiracy, plaintiffs appear to allege one incident
of bid rigging in each of the Willis centered and
Gallagher centered commercial conspiracies. Comm.
SAC ¶¶ 275, 336. In their briefs and at oral argument,
however, plaintiffs's bid rigging discussion appears
to be limited to Marsh and its insurer partners. See,
e.g., Tr. of Oral Arg. 12 (affirming that “ t]he specific
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a given account namely, the incumbent holder of the
account. Here, defendants argue, there is no way for
an insurer to know with which conspirator a given
policy should be placed. Plaintiffs propose that the
allocation was structured not by particular policies but
by premium volume, but defendants insist that such
a basis of allocation would be unworkable in light of
the various contingent commission incentives detailed
in the complaint. In addition to contingent commission
payments triggered by a threshold volume of incumbent
business retained, the contractual agreements between
the brokers and insurers also provided for commission
payments based on the overall volume of premium
steered to an insurer, growth in volume over a particular
benchmark (such as the previous year's level), and
the quality of the premium volume (i.e., premiums
for policies requiring relatively small indemnification
payments for covered losses). Defendants contend that
these multifarious incentives would often conflict with the
alleged scheme's posited goal of incumbent protection.
For example, a broker's placement of a given policy
with incumbent insurer X might bring the broker that
much closer to the negotiated contingent commission
threshold for premium volume renewed with that broker.
But placement of that same policy with another insurer
might trigger a contingent commission payment for
overall premium volume or volume growth and that
commission payment might be larger than the one
negotiated with the incumbent. “It defies credulity,”
defendants insist, “to assert, as Plaintiffs do, that ...
insurers agreed to join conspiracies in which they agreed to
allow brokers to unilaterally decide who got what business
based on what was most profitable for the brokers.”
Defendants' Comm. Br. 51.

Second, defendants contend that while the scheme
in Petruzzi's included an obvious mechanism for
the conspirators to discipline deviant members, the
conspiracy alleged here is “hardly a scheme of market
allocation that the insurers could enforce.” Tr. of Oral
Arg. 43. According to defendants, since virtually all of
the power to steer insurance purchasers belonged to the
brokers, who operated under the competing incentives
created by the variegated contingent commission
agreements, there could be no feasible mechanism to
enforce a customer allocation scheme.

We agree with defendants that the scheme alleged by
plaintiffs appears a good deal more complex than the

one in Petruzzi's. And as noted, we agree that based
on the facts alleged, it is implausible to claim that the
defendant insurers came to an agreement together and
instigated an arrangement whereby each would receive
whatever volume of premium happened to be prescribed
by each's contingent commission agreement with Marsh.
But as also noted, a narrower horizontal agreement not
to compete for one another's incumbent business does not
appear incompatible with the larger picture painted by the
complaint, in which Marsh was the dominant force.

The complaint also provides a coherent mechanism for
disciplining recalcitrant insurers. Consistent with the
complaint's general narrative of broker power, it was
Marsh that did the enforcing. In a vivid *344  illustration
of this enforcement potential, the complaint recounts the
following alleged statement from a high-ranking Marsh
executive:

[I]f an alternative [i.e., a non-
incumbent insurer from which
Marsh has solicited a sham
bid] quotes below [the incumbent
insurer's target bid] then they have
made a conscious decision to quote
below [the incumbent insurer] and
pull [the incumbent] down. If that
happens, then ... we will put this
guy in open competition on every
acct. and CRUCIFY him. Further,
we must make sure [the] incumbent
[or another insurer] keep[s] this
[account] and NOT give it to the
alternative and reward them.

Comm. SAC ¶ 118 (emphasis omitted). According to the
complaint, insurers who breached the non-competition
agreement would not only find themselves deprived of the
conspiracy's protection, but their renewal business would
be specifically targeted for transfer.

Although we acknowledge that the hub-and-spoke
conspiracy alleged by plaintiffs has a more prominent
vertical dimension than most, if not all, other examples
found in the case law owing to the relative power of
broker Marsh and the relative dependence of its insurer-
partners we believe the complaint contains enough well-
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court did not find that the competition among the
manufacturers within the bounds of the bid rigging
scheme redeemed the restraint.

Toys “R  Us provides another illustration. Suppose
the toy manufacturers in that case competed with
one another over the amount of product Toys “R
Us would buy from each. This competition for
Toys “R  Us's business would not alter the basic
fact that the horizontal agreement to sell exclusively
to Toys “R  Us reduced output.

*347  Furthermore, defendants' argument proves too
much. If all “horizontal agreements that exist to
facilitate ... vertical ones,” Tr. of Oral Arg. 43, must be
tested by the rule of reason, then per se condemnation
of hub-and-spoke conspiracies would appear to be
impossible. In all hub-and-spoke conspiracies, the
horizontal agreement among the spokes supports the
agreements between the hub and each spoke, and vice
versa. See, e.g., Interstate Circuit v. United States, 306 U.S.
208, 59 S.Ct. 467, 83 L.Ed. 610 (1939); Toys “R” Us, Inc.
v. FTC, 221 F.3d 928 (7th Cir.2000); United States v. All
Star Indus., 962 F.2d 465 (5th Cir.1992).

Although we have found that the bid-rigging allegations
suffice to plead a § 1 claim for purposes of Federal Rule
of Civil Procedure 8(a)(2), defendants insist that plaintiffs
must surmount not only this general requirement, but also
the heightened pleading standard set forth in Rule 9(b).
That Rule provides that “[i]n alleging fraud or mistake,
a party must state with particularity the circumstances

constituting fraud or mistake.” Fed.R.Civ.P. 9(b). 48

Defendants contend the antitrust claims here “sound in
fraud” and argue that the complaints fail to satisfy Rule
9(b)'s particularity requirement. Defendants' Comm. Br.
31. Plaintiffs, on the other hand, maintain Rule 9(b) is
inapplicable to the alleged antitrust conspiracies.

48 The Rule nonetheless allows “ m]alice, intent,
knowledge, and other conditions of a person's mind
to] be alleged generally.  Id.

In Lum v. Bank of America, we stated that Rule
9(b) requires fraud to be “pled with particularity
in all claims based on fraud.” 361 F.3d 217, 220
(3d Cir.2004). Accordingly, although we acknowledged
that “antitrust claims generally are not subject to
the heightened pleading requirement of Rule 9(b),”
we found that standard applicable to a complaint in
which “the antitrust claim [was] based on fraud on
misrepresentations in the information given to consumers

and on misrepresentations in the information given to ...
independent financial publications.” Id.; see id. at 228
(“Because plaintiffs allege that the defendant[ banks]
accomplished the goal of their conspiracy [to set an
artificially high floor on interest rates by agreeing to raise
the prime rate] through fraud, the Amended Complaint
is subject to Rule 9(b).”). Citing Lum, the District Court
here agreed with defendants that Rule 9(b) applied to
plaintiffs' allegations of antitrust conspiracy, as they
were “predicated on fraud.” 2007 WL 1100449, at *8.

As both plaintiffs and defendants appear to agree, 49

however, the District Court's final dismissal order rested
only on Twombly's general pleading standard; the court
did not appear to make a separate determination as to
whether plaintiffs' allegations satisfied the particularity

requirement of Rule 9(b). 50  Insofar as we find that
plaintiffs *348  have satisfied the Twombly standard
with respect to defendants alleged to have engaged in
bid rigging in the asserted Marsh-centered commercial
conspiracy, we will remand for the District Court to
determine in the first instance the extent, if any, to which
Rule 9(b) applies to those § 1 claims, and whether plaintiffs

pleadings are sufficiently particularized. 5  We express no
opinion on these issues here.

49 See Plaintiffs' Comm. Br. 14 n. 3; Defendants' Comm.
Br. 31.

50 In its initial October 3, 2006 opinion, the
District Court found that plaintiffs' First Amended
Complaint did “not specifically identify the
entities which allegedly conspired with each
Broker Defendant  in the alleged broker centered
conspiracies. 2006 WL 2850607, at *13. Granting
leave to amend, the court instructed plaintiffs to file
a “supplemental statement of particularity  setting
forth, “with the degree of particularity required under
Rule 9(b), the identity of the conspirators and the
role of each Defendant in the alleged conspiracies.
Id. at *14. Reviewing these revised pleadings in its
second dismissal order filed on April 5, 2007, the
court pronounced itself “satisfied ... with the level of
specificity contained in the Particularized Statements
which identify the majority of the conspirators and
their roles in the conspiracy.  2007 WL 1100449, at
*15. But the court found that these allegations were
insufficient to show “that the conduct alleged, i.e.,
the consolidation of the insurance markets and the
steering of certain customers based on contingent
commission payments, constitutes a per se illegal
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horizontal customer or market allocation scheme.
Id. at *18. It is unclear whether Rule 9(b) played a role
in this determination. In its final antitrust opinion,
filed on August 31, 2007, and dismissing plaintiffs'
claims with prejudice, the District Court appeared to
apply only Twombly s plausibility standard. See, 2007
WL 2533989, at *18 19. Having determined that both
complaints failed to satisfy this general standard, the
court had no occasion to test plaintiffs' allegations
against the heightened pleading requirements of Rule
9(b).

51 The District Court's Rule 9(b) analysis should be
directed to the specific antitrust conspiracy we have
found adequately pled for purposes of Rule 8(a)
(2) namely, a horizontal agreement among certain
of Marsh's insurer partners not to compete for
incumbent business.

ii. The Global Conspiracy

[22]  Overlaying the broker-centered conspiracies,
plaintiffs aver, was a “global conspiracy.” In this alleged
scheme, the defendant brokers, “with the complicity of
the Defendant Insurers,” EB SAC ¶ 301, agreed “to
conceal from the general public and other brokers [i.e.,
non-conspiring brokers]” the existence of the broker-
centered conspiracies and the details of the contingent
commission agreements. Id. ¶ 314. Plaintiffs contend
that this “agreement not to disclose the Contingent
Commission agreements and resulting profits was a naked
horizontal restraint of informational output that directly
affected the price of insurance.” Id. ¶ 303.

The District Court concluded that the complaints'
factual allegations fail to plausibly imply horizontal
non-disclosure agreements among the defendant brokers
or the defendant insurers. 2007 WL 2533989, at *19.
We agree. Plaintiffs explain that defendants engaged
in similar broker-centered schemes, which were all
structured by similar contingent commission agreements.
Plaintiffs further note that these schemes “were very
successful and yielded enormous profits,” and that “[t]he
Broker and Insurer Defendants were thus heavily invested
in their Broker Centered schemes during the Class
Periods and did not want to risk losing their resulting
profits by disclosing their schemes to each others' [sic]
clients.” EB SAC ¶ 313. In other words, no broker
could expose its competitors' contingent commission
agreements without drawing unwelcome attention to

its own golden-egg-laying goose. Having just cogently
explained why each broker had ample independent motive
to avoid disclosure, however, the complaints discordantly
conclude: “Therefore [the defendants] agreed not to
[disclose].” Id. (emphasis added); accord Comm. SAC ¶¶
355 56. We cannot credit this ipse dixit, which is in conflict
with its own premises.

Plaintiffs contend that “[i]n a truly competitive
environment, brokers could utilize information about
another broker's charging of supra-competitive premiums
through inclusion of Contingent Commissions ...
to compete for that broker's *349  business. An
economically rational broker would maximize its
opportunity to increase market share by telling its rival's
customers they are paying too much for their insurance.”
EB SAC ¶ 315. But this argument fails, much like the
Twombly plaintiffs' contention that the defendant ILECs'
reluctance to challenge one another's regional monopolies
bespoke agreement. See Twombly, 550 U.S. at 567 69,
127 S.Ct. 1955. Reaping “enormous profits” from their
own furtive use of contingent commission agreements, the

brokers had no desire to upset the apple cart. 52  See id. at
568, 127 S.Ct. 1955; see also id. (noting that the complaint
“does not allege that competition ... was potentially any
more lucrative” than the defendants' behavior during the
relevant period).

52 The Employee Benefits complaint “alleges that the
brokers knew, through industry studies and other
means, that disclosure of the contingent commission]
arrangements would cause a decrease in commission
income (which was almost exclusively profit to the
brokers) of between 5% to 25%.  Plaintiffs' EB
Br. 20. But this fact does nothing to strengthen
the inference that the brokers' similar silence on
contingent commissions was the product of an
agreement. The “obvious alternative explanation
remains: each broker decided, perhaps on the basis of
the same industry studies, that disclosure was not in
its best interest, just as each ILEC in Twombly decided
that competition with the other regional monopolies
would not benefit its bottom line.

Nor do plaintiffs' other proffered “plus factors”
plausibly imply a horizontal agreement among the
brokers. The Commercial complaint alleges that the
defendant brokers “issued substantially similar purported
‘disclosure’ statements modeled after the CIAB's position
statement” advising brokers on how to respond to
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Court thought it significant “that the statutory language
in question here does not exempt the business of insurance
companies from the scope of the antitrust laws. The
exemption *352  is for the ‘business of insurance,’ not the
‘business of insurers'....” Id. at 210 11, 99 S.Ct. 1067. The
mere fact that it is the conduct of insurance companies that
is challenged here is, therefore, not dispositive.

In Royal Drug itself, the plaintiffs, independent
pharmacies, challenged agreements between Blue Shield,
a health insurer, and three “participating pharmacies.”
Under the agreements, Blue Shield's policyholders could
purchase prescription drugs from the participating
pharmacies at a price of $2 per prescription, and Blue
Cross would reimburse the pharmacy for the cost of
acquiring the drug prescribed. By contrast, policyholders
who selected a non-participating pharmacy were required
to pay the full retail price charged by the pharmacy
and could then seek reimbursement from Blue Shield
for 75% of the difference between that price and $2.
The independent pharmacies asserted these agreements
violated § 1 of the Sherman Act, while Blue Shield
contended it was exempt from the antitrust laws under the
McCarran Ferguson Act.

The Court held that the agreements did not constitute the
“business of insurance.” “The fallacy of the [defendants']
position,” the Court explained, “is that they confuse the
obligations of Blue Shield under its insurance policies,
which insure against the risk that policyholders will be
unable to pay for prescription drugs during the period
of coverage, and the agreements between Blue Shield
and the participating pharmacies, which serve only to
minimize the costs Blue Shield incurs in fulfilling its
underwriting obligations.... The Pharmacy Agreements ...
do not involve any underwriting or spreading of risk,
but are merely arrangements for the purchase of goods
and services by Blue Shield.” Id. at 213 14, 99 S.Ct.
1067. It is true, the Court conceded, that these business
arrangements with third-party providers could affect Blue
Shield's costs, which could in turn affect the premiums it
charges. Id. at 214, 99 S.Ct. 1067. But this relationship
to the “business of insurance” was too attenuated.
Defendants may have been able to demonstrate that the
Pharmacy Agreements lowered Blue Shield's expenses,
and that these savings might be passed on to policyholders
in the form of lower premiums. “But, in that sense, every
business decision made by an insurance company has
some impact on its reliability, its ratemaking, and its status

as a reliable insurer.” Id. at 216 17, 99 S.Ct. 1067. If the
“business of insurance” were interpreted so expansively,
“almost every business decision of an insurance company
could be included in the [term]. Such a result would
be plainly contrary to the statutory language, which
exempts the ‘business of insurance’ and not the ‘business
of insurance companies.’ ” Id. at 217, 99 S.Ct. 1067.
Another factor that influenced the Court's conclusion was
that “[t]he Pharmacy Agreements are not ‘between insurer
and insured.’ They are separate contractual arrangements
between Blue Shield and pharmacies engaged in the
sale and distribution of goods and services other than
insurance.” Id. at 216, 99 S.Ct. 1067.

Looking back on its decision in Royal Drug, the Court
later distilled three criteria for determining whether
particular conduct constitutes the “business of insurance”:
“first, whether the practice has the effect of transferring
or spreading a policyholder's risk; second, whether the
practice is an integral part of the policy relationship
between the insurer and the insured; and third, whether
the practice is limited to entities within the insurance
industry.” Union Labor Life Ins. Co. v. Pireno, 458 U.S.
119, 129, 102 S.Ct. 3002, 73 L.Ed.2d 647 (1982). The Court
added, *353  however, that “[n]one of these criteria is
necessarily determinative in itself.” Id.

In Pireno, the challenged conduct was a health insurer's
use of a professional association's peer review committee
to examine chiropractors' statements and charges and
render an opinion on the necessity of treatments and
the reasonableness of charges paid for them. The Court
held that the use of the association did not implicate
the transfer of risk because “[p]eer review takes place
only after the risk has been transferred by means of the
policy, and then it functions only to determine ... whether
the insured's loss falls within the policy limits,” that is,
whether the insured's loss is, under the terms of the policy,
among the risks that has been transferred to the insurer.
Id. at 130, 102 S.Ct. 3002 (internal quotation marks
omitted). Furthermore, the Court found that the insurer's
relationship with the peer review committee “is not an
integral part of the policy relationship between insurer
and insured” because “the challenged arrangement ... is
obviously distinct from [the insurer's] contracts with its
policyholders.” Id. at 131, 102 S.Ct. 3002. “Finally, as
respects the third ... criterion,” the Court concluded “it
is plain that the challenged peer review practices are not
limited to entities within the insurance industry.” Id. at
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affirmative action of the States.” Id. at 224, 99 S.Ct.
1067 (quoting [1944 45 Volume] The Public Papers
and Addresses of Franklin D. Roosevelt 587 (Samuel I.
Rosenman ed., 1950)).

On the basis of this history, one might narrowly construe
the “business of insurance” to encompass only public
ratemaking efforts, not purely private collaboration
unauthorized or unsupervised by state agencies. Dicta
in Royal Drug suggest otherwise, however. The Court
observed that the Act's legislative history does not
indicate exactly “which of the various practices alleged
in the South Eastern Underwriters indictment Congress
intended to be covered by the phrase ‘business of
insurance’ ”; nonetheless, it noted that the indictment had
charged “that the defendants had fixed their ... premium
rates,” and it concluded that the legislative history did
make clear “that the fixing of rates is the ‘business of
insurance.’ ” Id. at 224 n. 32, 99 S.Ct. 1067. Since the
South Eastern Underwriters defendants appear to have
been charged with private rate-fixing, see  *355  South
Eastern Underwriters, 322 U.S. at 535 36, 64 S.Ct. 1162,
the implication is that such activity falls within the scope
of the Act's antitrust exemption.

Relying in part on this reasoning, the United States Court
of Appeals for the Eighth Circuit has explicitly rejected
the claim that private agreements among insurance
companies to fix rates do not fall within the “business of
insurance.” In re Workers' Comp. Ins. Antitrust Litig., 867
F.2d 1552, 1555 57 (8th Cir.1989). The court agreed with
the defendants that if joint rate setting is the business of
insurance when authorized by the state, “it makes little
sense to say that cooperative rate setting, without state
involvement, is not within the business of insurance. It
is the setting of the rates which constitutes the business
of insurance. This characterization is not dependent upon
the identity of the rate setters.” Id. at 1556 n. 7; cf.
Proctor v. State Farm Mut. Auto. Ins. Co., 675 F.2d 308,
318 25 (D.C.Cir.1982) (finding that an alleged horizontal
conspiracy by five automobile insurance companies to fix
the price of automobile body damage repair work was the
“business of insurance” for purposes of the McCarran

Ferguson Act's antitrust exemption). 56

56 Furthermore, as commentators have observed, a
construction of the “business of insurance  that
limited the concept to state authorized collaboration
would arguably “be so narrow as not to go beyond
the state action antitrust exemption  set forth in

Parker v. Brown, 317 U.S. 341, 350 52, 63 S.Ct.
307, 87 L.Ed. 315 (1943), thus rendering the Act's
antitrust exemption superfluous. Jonathan R. Macey
& Geoffrey P. Miller, The McCarran Ferguson Act
of 1945: Reconceiving the Federal Role in Insurance
Regulation, 68 N.Y.U. L.Rev. 13, 28 n. 58 (1993).

Our Court has also had occasion to interpret the scope
of the “business of insurance.” In Owens v. Aetna Life &
Casualty Co., decided after Royal Drug but before Pireno,
we held that alleged cooperation between two insurers “in
the decision to file in New Jersey only a single mass market
rating-schedule, and perhaps a very high individual policy
rate ... would fall within even the narrowest reading” of the
“business of insurance” for purposes of the Act's antitrust
exemption. 654 F.2d 218, 232 (3d Cir.1981). Analyzing
Supreme Court precedent, we stated that “[t]he earmark
of insurance is the underwriting and spreading of risks in
exchange for a premium.” Id. at 224; see Royal Drug, 440
U.S. at 211 n. 7, 99 S.Ct. 1067. At the same time, however,
we noted that the “business of insurance” “encompasses ...
more than making contracts between an insurer and an
insured.” Owens, 654 F.2d at 224. Specifically, we found

it is clear that at least the following activities are the
business of insurance, either because they pertain to
risk-spreading or to the contract between the insurer
and the insured:

1. preparing and filing a rating-schedule, either on
behalf of an individual company or jointly through a
rating bureau;

2. deciding upon rating classification differences
between individual policies and group marketing plans,
either individually or jointly through a rating bureau;

3. authorizing agents to solicit individual or group
policies;

4. accepting or rejecting coverages tendered by brokers.

Id. at 225 26 (footnote omitted).

The dissenting opinion in Owens did not dispute the
majority's conclusions about the scope of the “business
of insurance.” Instead, it argued that the majority had
mischaracterized the alleged activity before it. The dissent
believed the proper *356  McCarran Ferguson Act
question concerned not ratemaking, as the majority had
concluded, but rather “whether a conspiracy by insurance
companies to divide markets can be construed as a matter



In re Insurance Brokerage Antitrust Litigation, 618 F.3d 300 (2010)

2010-2 Trade Cases P 77,135, RICO Bus.D sp.Gu de 11,896

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 46

of law to constitute ‘the business of insurance’ within the
meaning of the McCarran Ferguson Act.” Id. at 236 37
(Sloviter, J., dissenting). In the dissent's view, the Act “was
enacted to protect the arrangements necessary to preserve
the writing of insurance within and under regulation of
the respective states.... [T]he scope of the statute can be no
broader than protection of insurance company activities
that can rationally be claimed to need anticompetitive
regulation.” Id. at 242 (internal quotation marks omitted).
Accordingly, the dissent believed it was “unlikely that
Congress thought it was protecting agreements whereby
an insurance company would completely withdraw from
writing one type of insurance within the state.” Id.
Nonetheless, the dissent was “reluctant to suggest that
no agreement between insurance companies which may
result in withdrawal from a market can ever be the
business of insurance, because we do not know enough
of the economic and business stuff out of which these
arrangements emerge to be certain.” Id. at 244 (internal
quotation marks omitted). What could be said for certain,
the dissent concluded, was that the District Court had
erred in finding “that the alleged division of markets
constitutes ‘the business of insurance’ as a matter of
law.” Id. at 245; see also Maryland v. Blue Cross &
Blue Shield Ass'n., 620 F.Supp. 907, 917 (D.Md.1985)
(“[I]n order to meet the first Pireno requirement the
defendants must show the challenged territorial allocation
is related positively to underwriting and ratemaking;
that is, that exclusive geographic territories directly
facilitate risk spreading and transfer through the provision
of insurance.” Because “[t]he parties have submitted
affidavits which raise material factual issues” as to this
question, summary judgment is inappropriate.).

With this precedent in mind, we turn to the case before
us. As the disagreement between the majority and dissent
in Owens illustrates, the precise characterization of the
defendants' conduct can be dispositive. Here, having
dismissed several antitrust claims for failure to satisfy
Twombly's pleading standard, we are left with plaintiffs'
allegations that Marsh's insurer-partners agreed with one
another not to compete for incumbent business. Applying
the Pireno criteria to this alleged conduct, we agree
with defendants (as did the District Court) that the
third criterion is met because the parties to this alleged
agreement are all entities within the insurance industry.
See Pireno, 458 U.S. at 129, 102 S.Ct. 3002 (asking
“whether the practice is limited to entities within the
insurance industry”). There is also a strong argument that

the agreement would be “an integral part of the policy
relationship between the insurer and the insured,” id.
(describing the second criterion), insofar as it would affect
the insurers from which a prospective purchaser could
obtain coverage.

On the basis of the complaint before us, however, we
cannot conclude that the alleged agreement “has the effect
of transferring or spreading a policyholder's risk.” Id.
(describing the first criterion). Given the Supreme Court's
declaration that “underwriting or spreading of risk [is]
an indispensable characteristic of insurance,” Royal Drug,
440 U.S. at 212, 99 S.Ct. 1067, we think the failure to
satisfy this first criterion is decisive. See id. at 220 21, 99
S.Ct. 1067 (“References to the meaning of the ‘business
of insurance’ in the legislative history of the McCarran
Ferguson Act strongly suggest that Congress understood
the business of insurance to be the underwriting and
spreading of risk.”).

*357  Our conclusion as to the first criterion rests on
the fact that plaintiffs do not allege that defendants'
agreement involved who could receive insurance coverage,
or the type of coverage they could obtain. Cf., e.g., In
re Ins. Antitrust Litig., 938 F.2d 919, 927 (9th Cir.1991)
(holding that an alleged conspiracy among members of
the insurance industry to restrict the terms of coverage
of commercial general liability insurance qualified as the
“business of insurance”), aff'd in part, rev'd in part on
other grounds sub nom. Hartford Fire Ins. Co. v. California,
509 U.S. 764, 113 S.Ct. 2891, 125 L.Ed.2d 612 (1993).
Plaintiffs allege only that defendants colluded in order
to influence with which of them a given policy could be
placed. In other words, the complaint asserts conduct
affecting not whether or to what extent a prospective
insurance purchaser would transfer its risk to an insurer,
but merely to which insurer that risk would be transferred.
See Comm. SAC ¶ 100 (stating that under the Marsh-
centered commercial conspiracy, “the incumbent [insurer]
who hits a [premium] target and provides the coverages
requested is protected” (internal quotation marks omitted)
(emphasis added)); id. ¶ 106 (relating a statement by a
Marsh employee that “if the incumbent [insurers] meet
their target price and does [sic] the coverage we want,
[Marsh Global Broking] will protect them and make sure
they get the business” (internal quotation marks omitted)
(emphasis added)). While discovery may reveal facts
warranting a reassessment, we cannot say that defendants'
challenged agreement, as alleged in the complaint, affected







In re Insurance Brokerage Antitrust Litigation, 618 F.3d 300 (2010)

2010-2 Trade Cases P 77,135, RICO Bus.D sp.Gu de 11,896

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 49

RICO rather than an antitrust claim, it was governed
by the first clause of § 2(b) of the McCarran Ferguson
Act. That clause provides that “[n]o Act of Congress
shall be construed to invalidate, impair, or supersede any
law enacted by any State for the purpose of regulating
the business of insurance ... unless such Act specifically
relates to the business of insurance.” 15 U.S.C. § 1012(b).
This “first clause ... impos [es] what is, in effect, a clear-
statement rule, a rule that state laws enacted ‘for the
purpose of regulating the business of insurance’ do not
yield to conflicting federal statutes unless a federal statute
specifically requires otherwise.” U.S. Dep't of Treasury v.
Fabe, 508 U.S. 491, 507, 113 S.Ct. 2202, 124 L.Ed.2d 449
(1993). Both clauses incorporate the phrase “business of
insurance,” but as the Supreme Court has emphasized,
the respective protections afforded to state law under
the two clauses are of different scopes. “The first clause
commits laws ‘enacted ... for the purpose of regulating
the business of insurance’ to the States, while the second
clause exempts only ‘the business of insurance’ itself from
the antitrust laws.” Id. at 504, 113 S.Ct. 2202. Because
“[t]he broad category of laws enacted ‘for the purpose
of regulating the business of insurance’ ... necessarily
encompasses more than just the business of insurance,”
id. at 505, 113 S.Ct. 2202, judicial determinations made
when applying one clause may not be dispositive when
applying the other. As Sabo itself explained, “Fabe makes
clear [that] the Royal Drug test is only a starting point in
the analysis for non-antitrust cases.” 137 F.3d at 191 n.
3; see also Jonathan R. Macey & Geoffrey P. Miller, The
McCarran Ferguson Act of 1945: Reconceiving the Federal
Role in Insurance Regulation, 68 N.Y.U. L.Rev. 13, 22
(1993) (“[I]t appears that the meaning of [the ‘business
of insurance’] varies depending upon whether the case
involves antitrust [i.e., clause two] or other regulatory [i.e.,
clause one] matters.”). Accordingly, we cannot reflexively
transplant Sabo's holding into our analysis under the
second clause of § 2(b).

In fact, a close reading of the Supreme Court's cases may
counsel against indiscriminately classifying all conduct
involving the “sale of an insurance contract” as the
“business of insurance” for purposes of the Act's antitrust
exemption. Sabo relied heavily on SEC v. National
Securities, Inc., in particular its statement that “[t]he
selling and advertising of policies” falls “within the scope
of the [Act's preemption of federal law].” 393 U.S. at
460, 89 S.Ct. 564; see Sabo, 137 F.3d at 190 92. National
Securities, like Sabo, was a case applying the first clause

of § 2(b). When the Court later attempted in Royal Drug
to define the “business of insurance” for purposes of
clause two, it quoted from the same paragraph of National
Securities on which Sabo drew. See Royal Drug, 440 U.S.
at 215 16, 99 S.Ct. 1067. Notably, however, the Royal
Drug Court omitted the passage about “the selling and
advertising of policies” and included only the second part
of the paragraph, which, as noted, focused on the issue
of “reliability.” Id. In light of Fabe, we interpret this
to mean that although any state law that regulates “the
selling and advertising of insurance” will qualify as a
“law enacted by [a] State for the purpose of regulating
*361  the business of insurance” under clause one of

the McCarran Ferguson Act, “the selling and advertising
of insurance” is not the “business of insurance” under
clause two unless it has some effect on “reliability” or

underwriting issues. 58  As noted, based on the face of
the complaint, we cannot say that defendants' alleged
behavior satisfies this standard.

58 Cf. Blue Cross, 620 F.Supp. at 917 (qualifying
the proposition “that the selling and advertising of
policies is part of the business of insurance  by
noting that the Supreme Court “decided the National
Securities case many years before Royal Drug and
Pireno, cases purporting to narrow the ‘business of
insurance  definition ).

Furthermore, even if Sabo's holding were directly
applicable to this case, plaintiffs' allegations here are
distinguishable. Whereas the Sabo plaintiff challenged a
scheme by which defendants allegedly churned insurance
policies that is, bought and sold them with excessive
frequency plaintiffs here complain that defendants
agreed not to sell them insurance. Cf. Owens, 654 F.2d
at 242 (Sloviter, J., dissenting) (“It appears ... unlikely
that Congress thought it was protecting [from antitrust
regulation] agreements whereby an insurance company
would completely withdraw from writing one type of
insurance within the state. Aetna's argument [to the
contrary] seems to turn protection of the ‘business of
insurance’ into the ‘business of non-insurance.’ ”). And
unlike the agreement alleged here, the alleged churning of
policies in Sabo arguably did affect the coverage terms of
the policies themselves, as they “decrease[d] the value of
outstanding [life insurance] policies.” Sabo, 137 F.3d at
187.

In sum, although the scope of the agreement alleged
by plaintiffs has been refined since the District Court
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Section 1962(c) makes it unlawful “for any person
employed by or associated with any enterprise engaged
in, or the activities of which affect, interstate or foreign
commerce, to conduct or participate, directly or indirectly,
in the conduct of such enterprise's affairs through a
pattern of racketeering activity.” Section 1962(d) makes it
unlawful “for any person to conspire to violate” § 1962(c).

[25]  To plead a RICO claim under § 1962(c), “the
plaintiff must allege (1) conduct (2) of an enterprise (3)
through a pattern (4) of racketeering activity.” Lum v.
Bank of Am., 361 F.3d 217, 223 (3d Cir.2004) (citing
Sedima, S.P.R.L. v. Imrex Co., 473 U.S. 479, 496,
105 S.Ct. 3292, 87 L.Ed.2d 346 (1985)). According to
the statute, an “enterprise” includes “any individual,
partnership, corporation, association, *363  or other
legal entity, and any union or group of individuals
associated in fact although not a legal entity.” 18
U.S.C. § 1961(4). In the Commercial Case, plaintiffs
allege the existence of one legal-entity enterprise, the
Council of Insurance Agents and Brokers (CIAB),
and six association-in-fact enterprises corresponding to
the six broker-centered antitrust conspiracies discussed
above. In the Employee Benefits Case, plaintiffs plead
five association-in-fact enterprises corresponding to the
broker-centered conspiracies alleged in their antitrust
claims.

According to the RICO statute, a “pattern of racketeering
activity” requires at least two acts of racketeering activity
within a ten-year period. 18 U.S.C. § 1961(5). “These
predicate acts of racketeering may include, inter alia,
federal mail fraud under 18 U.S.C. § 1341 or federal
wire fraud under 18 U.S.C. § 1343.” Lum, 361 F.3d
at 223; see 18 U.S.C. § 1961(1) (defining “racketeering
activity”). Plaintiffs assert that the defendant brokers in
both the Commercial Case and Employee Benefits Case
committed “numerous acts of mail and wire fraud” in
furtherance of the enterprises to which they allegedly
belonged. Comm. SAC ¶ 510; accord EB SAC ¶ 520. More
specifically, plaintiffs allege that defendants “knowingly
and intentionally made misrepresentations” in materials
disseminated by mail and wire, “wherein they routinely
represented that they would act in the best interests of
their clients in providing unbiased advice and assistance
in the selection of insurance products and services relating
thereto and that they would act as fiduciaries of their
clients in placing insurance on the best terms possible
and at the best price available.” Comm. SAC ¶ 535; EB

SAC ¶ 539. At the same time, plaintiffs charge, defendants
“knowingly and intentionally ... concealed material facts,”
such as “the steering of insurance placements from the
Broker Defendants to the Insurer Defendants,” and the
fact “that the Broker Defendants were not acting in
the best interest of their clients but were instead acting
on behalf of themselves and the Insurer Defendants
who were associated with the Broker's enterprise to
further their financial interests at the expense of their
clients.” Comm. SAC ¶ 535; EB SAC ¶¶ 539 40. In
the Employee Benefits case, plaintiffs also allege that

defendants violated 18 U.S.C. § 1954; 6  see 18 U.S.C.
§ 1961(1) (including *364  violations of 18 U.S.C.
§ 1954 among the enumerated racketeering activities).
Plaintiffs assert that “[e]ach payment of a Contingent
Commission ... is a violation of Section 1954 and ...
is intended to influence the advice that the Defendant
Brokers give to the plan sponsors, plan administrators
and/or plan participants.” EB SAC ¶ 535.

61 Section 1954 provides:
Whoever being

(1) an administrator, officer, trustee,
custodian, counsel, agent, or employee of any
employee welfare benefit plan or employee
pension benefit plan; or
(2) an officer, counsel, agent, or employee of
an employer or an employer any of whose
employees are covered by such plan; or
(3) an officer, counsel, agent, or employee
of an employee organization any of whose
members are covered by such plan; or
(4) a person who, or an officer, counsel,
agent, or employee of an organization which,
provides benefit plan services to such plan

receives or agrees to receive or solicits any
fee, kickback, commission, gift, loan, money,
or thing of value because of or with intent
to be influenced with respect to, any of the
actions, decisions, or other duties relating to
any question or matter concerning such plan
or any person who directly or indirectly gives
or offers, or promises to give or offer, any
fee, kickback, commission, gift, loan, money,
or thing of value prohibited by this section,
shall be fined under this title or imprisoned
not more than three years, or both: Provided,
That this section shall not prohibit the payment
to or acceptance by any person of bona fide
salary, compensation, or other payments made
for goods or facilities actually furnished or for
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unit. The latter is proved by evidence
of the requisite number of acts
of racketeering committed by the
participants in the enterprise. While
the proof used to establish these
separate elements may in particular
cases coalesce, proof of one does not
necessarily establish the other. The
“enterprise” is not the “pattern of
racketeering activity”; it is an entity
separate and apart from the pattern
of activity in which it engages.

Id. (internal citation omitted).

Interpreting this language from Turkette, we identified
three elements essential to an association-in-fact
enterprise. United States v. Riccobene, 709 F.2d 214, 221
24 (3d Cir.1983). We stated that, first, such an enterprise
must have “some sort of structure ... within the group
for the making of decisions, whether it be hierarchical
or consensual. There must be some mechanism for
controlling and directing the affairs of the group on an
on-going, rather than ad hoc, basis.” Id. at 222. Second,
“the various associates [must] function as a continuing
unit. This does not mean that individuals cannot leave
the group or that new members cannot join at a later
time. It does require, however, that each person perform
a role in the group consistent with the organizational
structure established by the first element and which
furthers the activities of the organization.” Id. at 223
(internal quotation marks and citation omitted). Finally,
we reiterated Turkette's requirement that the association-
in-fact be “an entity separate and apart from the pattern
of activity in which it engages.” Id. (quoting Turkette, 452
U.S. at 583, 101 S.Ct. 2524). As we understood this last
requirement,

it is not necessary to show
that the enterprise has some
function wholly unrelated to the
racketeering activity, but rather
that it has an existence beyond
that which is necessary merely to
commit each of the acts charged
as predicate racketeering offenses.
The function of overseeing and

coordinating the commission of
several different predicate offenses
and other activities on an on-going
basis is adequate to satisfy the
separate existence requirement.

Id. at 223 24.

In evaluating the sufficiency of plaintiffs' pleadings here,
the District Court understandably relied heavily on
Riccobene. See 2007 WL 2892700, at *9 11. After the
District Court had dismissed plaintiffs' claims, and after
we had heard argument in this appeal, the Supreme Court
decided Boyle v. United States, 556 U.S. 938, 129 S.Ct.
2237, 173 L.Ed.2d 1265 (2009). Boyle sought to clarify the
required attributes of an association-in-fact enterprise in
order to resolve conflicts that had developed *366  among
the courts of appeals over the proper interpretation of the
Turkette factors. Id. at 2243. Rejecting several proposed
ways of cabining the definition of an “enterprise,” the
Boyle Court highlighted several elements of the RICO
statute that pointed toward a capacious construction
of the term. Most significant was the statute's specific
description of possible enterprises. See 18 U.S.C. § 1961(4)
(stating that an “ ‘enterprise’ includes any individual,
partnership, corporation, association, or other legal
entity, and any union or group of individuals associated
in fact although not a legal entity”). “This enumeration
of included enterprises is obviously broad, encompassing
‘any ... group of individuals associated in fact.’ The term
‘any’ ensures that the definition has a wide reach, and
the very concept of an association in fact is expansive.”
Boyle, 129 S.Ct. at 2243 (quoting 18 U.S.C. § 1961(4))

(emphasis in Boyle ) (internal citation omitted). 62  In
addition, “the RICO statute provides that its terms are to
be ‘liberally construed to effectuate its remedial purposes.’
” Id. (quoting Organized Crime Control Act of 1970,
Pub.L. No. 91 452, § 904(a), 84 Stat. 922, 947).

62 The Court noted that § 1961(4), which lists entities
“include d]  in the term “enterprise,  “does not
purport to set out an exhaustive definition of the
term,  and that, “ a]ccordingly, this provision does
not foreclose the possibility that the term might
include, in addition to the specifically enumerated
entities, others that fall within the ordinary meaning
of the term ‘enterprise.   Boyle, 129 S.Ct. at 2243 n. 2.
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[26]  Informed by these background principles, the Court
expounded the necessary elements of an association-in-
fact enterprise. Such an enterprise must have a structure.
Specifically, it “must have at least three structural
features: a purpose, relationships among those associated
with the enterprise, and longevity sufficient to permit
these associates to pursue the enterprise's purpose.” Id. at

2244. 63  But the Court saw “no basis in the language of
RICO” for requiring a particular type of organizational
structure. Id. at 2245. An association-in-fact enterprise, it
explained,

63 Boyle thus sees what we described in Riccobene as
the second element, i.e., continuity, as an inherent
component of the structure requirement. See Boyle,
129 S.Ct. at 2244 (“Section 1962(c) ... shows that
an ‘enterprise  must have some longevity, since the
offense proscribed by that provision demands proof
that the enterprise had ‘affairs' of sufficient duration
to permit an associate to ‘participate  in those
affairs through ‘a pattern of racketeering activity.
). In other words, while Riccobene used the term

“structure  to describe one of several necessary
features of an “enterprise,  Boyle appears to use
“structure  as an overarching term encompassing
all of the requisite elements: common purpose,
relationships among those associated with the
enterprise, and the continuity necessary to allow the
associates to pursue the enterprise's purpose.

need not have a hierarchical structure or a “chain
of command”; decisions may be made on an ad hoc
basis and by any number of methods by majority
vote, consensus, a show of strength, etc. Members
of the group need not have fixed roles; different
members may perform different roles at different times.
The group need not have a name, regular meetings,
dues, established rules and regulations, disciplinary
procedures, or induction or initiation ceremonies.
While the group must function as a continuing unit
and remain in existence long enough to pursue a course
of conduct, nothing in RICO exempts an enterprise
whose associates engage in spurts of activity punctuated
by periods of quiescence. Nor is the statute limited
to groups whose crimes are sophisticated, diverse,
complex, or unique; for example, a group that does
nothing but engage *367  in extortion through old-
fashioned, unsophisticated, and brutal means may fall
squarely within the statute's reach.

Id. at 2245 46; see also id. at 2243 & n. 3 (rejecting,
as “extratextual,” the dissent's argument “that the
definition of a RICO enterprise is limited to ‘business-
like entities' ” (citing id. at 2247 50 (Stevens, J.,
dissenting))). Boyle makes clear, in other words, that
although the structure requirement demands that “the
parts” of the association in fact must be “arranged
or put together to form a whole,” the statute does
not prescribe any particular arrangement, as long as it
is “sufficient to permit [the enterprise's] associates to
pursue the enterprise's purpose.” Id. at 2244 (internal
quotation marks omitted).

Boyle also clarified the relationship between the
“enterprise” and “pattern of racketeering activity”
elements of a § 1962(c) claim. The petitioner in Boyle
had objected to the trial judge's jury instructions, which
had stated that “the existence of an association-in-fact
[enterprise] is sometimes more readily proven by what it
does, rather than by abstract analysis of its structure.”
Id. at 2247. In the petitioner's view, the judge should
have specified that, to qualify as a RICO enterprise, the
association's structure must go “beyond that inherent in
the pattern of racketeering activity.” Id. at 2244. The
Supreme Court found the petitioner's proffered language
unnecessary. If the language “is interpreted to mean that
the existence of an enterprise is a separate element that
must be proved,” the Court explained, “it is of course
correct.... [T]he existence of an enterprise is an element
distinct from the pattern of racketeering activity and
‘proof of one does not necessarily establish the other.’ ”
Id. at 2245 (quoting Turkette, 452 U.S. at 583, 101 S.Ct.
2524). Indeed, the Court thought it was “easy to envision
situations in which proof that individuals engaged in
a pattern of racketeering activity would not establish
the existence of an enterprise.” Id. at 2245 n. 4. If, for
example, “several individuals, independently and without
coordination, engaged in a pattern of crimes listed as RICO
predicates [,] ... [p]roof of these patterns would not be
enough to show that the individuals were members of
an enterprise.” Id. (emphasis added). Nor would proof
of a conspiracy to commit a RICO predicate offense
“necessarily establish that the defendant[s] participated
in the affairs of an ... enterprise through a pattern of ...
crimes.” Id. at 2246. While “a conspiracy is an inchoate
crime that may be completed in the brief period needed for
the formation of the agreement and the commission of a
single overt act in furtherance of the conspiracy,” § 1962(c)
“demands much more: the creation of an ‘enterprise’
a group with a common purpose and course of conduct
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U.S. at 558, 127 S.Ct. 1955 (internal quotation marks
omitted); see id. at 557 58, 127 S.Ct. 1955 (quoting
Dura Pharmaceuticals, Inc. v. Broudo, 544 U.S. 336,
347, 125 S.Ct. 1627, 161 L.Ed.2d 577 (2005)) (noting
that the potential cost of such cases may have an “in
terrorem” effect on defendants, coercing settlement of
even groundless claims). As other courts have recognized,
the concern expressed in Twombly is just “as applicable to
a RICO case, which resembles an antitrust case in point of
complexity and the availability of punitive damages and of
attorneys' fees to the successful plaintiff. RICO cases, like
antitrust cases, are ‘big’ cases and the defendant should
not be put to the expense of big-case discovery on the basis
of a threadbare claim.” Limestone Dev. Corp. v. Vill. of

Lemont, 520 F.3d 797, 803 (7th Cir.2008). 67

67 We do not imply that Twombly s pleading standard is
applicable only to “big  cases, but we note that the
“practical  reasons for this standard, see Twombly,
550 U.S. at 557 58, 127 S.Ct. 1955, are particularly
evident in such cases.

In Twombly, this concern focused on the agreement
element of § 1 of the Sherman Act. Because § 1 allows
plaintiffs to bring suit against conspiracies, it has the
potential to impose liability on a large number of
defendants. To prevail, however, a § 1 plaintiff must show
not simply that the defendants all engaged in similar
wrongdoing, but that they agreed to undertake concerted
action in restraint of trade.

The enterprise element of RICO claims is a close analogue
of § 1's agreement element. Unless a plaintiff is required
at the pleading stage to suggest plausibly the existence
of an enterprise structure unless a plaintiff must “allege
something more than the fact that individuals were all
engaged in the same type of illicit conduct during the same
time period,” Elsevier, 692 F.Supp.2d at 307 the RICO
statute's allowance for association-in-fact enterprises
becomes an open gateway to the imposition of potentially
massive costs on numerous defendants, regardless of
whether there is even a hint of the collaboration necessary
to trigger liability.

ii. The “Conduct” Element

[28]  [29]  [30]  Mere association with an enterprise does
not violate § 1962(c). To be liable under this provision,
a defendant must “conduct or participate, directly or

indirectly, in the conduct of such enterprise's *371  affairs
through a pattern of racketeering activity.” 18 U.S.C. §
1962(c). The Supreme Court has held that the “conduct or
participate” element requires a defendant to “have some
part in directing those affairs.” Reves v. Ernst & Young,
507 U.S. 170, 179, 113 S.Ct. 1163, 122 L.Ed.2d 525 (1993).
More precisely, “one is not liable under [§ 1962(c) ] unless
one has participated in the operation or management of
the enterprise itself.” Id. at 183, 113 S.Ct. 1163. “An
enterprise is ‘operated’ not just by upper management but
also by lower rung participants in the enterprise who are
under the direction of upper management.” Id. at 184,
113 S.Ct. 1163. “Outsiders” may also meet the statutory
requirement if they “exert control over” the enterprise,
but such outsider defendants must have “conducted or
participated in the conduct of the ‘enterprise's affairs,’
not just their own affairs.” Id. at 184 85, 113 S.Ct. 1163.
Accordingly, the Supreme Court found that an outside
accounting firm did not “conduct or participate, directly
or indirectly, in the conduct” of a farmer cooperative's
affairs when it prepared and presented audit reports to
the cooperative's board, reports that allegedly failed to
disclose all of the information necessary to assess the
solvency of the cooperative. Id. at 185 86, 113 S.Ct. 1163;
see also Univ. of Md. at Baltimore v. Peat, Marwick, Main
& Co., 996 F.2d 1534, 1539 40 (3d Cir.1993) (“It cannot be
said that by merely performing what are generic financial
and related services to an insurance company, even if they
are later found to be deficient, an accounting firm has
opened itself to liability under the federal racketeering
statute.”).

iii. The Requisite Nexus

[31]  Simply pleading that a defendant “participated in
the operation or management” of an enterprise, however,
is not enough to make out a violation of § 1962(c).
The defendant must have done so “through a pattern
of racketeering activity.” In other words, there must
be not only a “nexus between the [defendant] and the
conduct [of] the affairs of an enterprise,” Univ. of Md.,
996 F.2d at 1539, but also a nexus between the conduct
of those affairs and the pattern of racketeering activity,
see Banks v. Wolk, 918 F.2d 418, 424 (3d Cir.1990). The
plain language of the statute requires that the “pattern of
racketeering activity” be a means by which the defendant
“participate[s], directly or indirectly, in the conduct of
[the] enterprise's affairs.” In United States v. Provenzano,
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its insurer-partners composed an association-in-fact
enterprise. The District Court disagreed. Central to its
conclusion was its finding that although plaintiffs had
adequately alleged bilateral agreements (regarding the
steering of business and the payment of contingent
commissions) between each broker and its insurer-
partners, plaintiffs had failed to plead facts plausibly
suggesting collaboration among the insurers. The asserted
hub-and-spoke structures therefore lacked a “unifying
‘rim.’ ” 2007 WL 2892700, at *20. In the absence of
a plausible “rim” or “wheel” connecting the alleged
insurer “spokes,” the District Court determined that while
plaintiffs may have alleged parallel, bilateral structures
connecting a broker to each of its insurer-partners,
they had failed to plead “broker-centered enterprises”
encompassing each broker “hub” and all of its strategic
partners.

[32]  With respect to all but the Marsh-centered enterprise
alleged in the Commercial complaint, we agree with
the District Court that plaintiffs' allegations of broker-
centered enterprises are fatally defective. In our analysis
of the antitrust claims, we determined that, with the
exception of the alleged Marsh-centered commercial
conspiracy, the facts alleged in the complaints do not
plausibly imply a horizontal agreement among the
insurer-partners. In seeking to establish a “rim” enclosing
the insurer-partners in the alleged RICO enterprises,
plaintiffs rely on the same factual allegations we found
deficient in the antitrust context: that each insurer entered
into a similar contingent-commission agreement in order
to become a “strategic partner”; that each insurer knew
the identity of the broker's other insurer-partners and the
details of their contingent-commission agreements; that
each insurer entered into an agreement with the broker
not to disclose the details of its contingent-commission
agreements; that the brokers utilized certain devices, such
as affording “first” and “last looks,” to steer business to
the designated insurer; and that, in the Employee Benefits
Case, insurers adopted similar reporting strategies with
regard to Form 5500. As noted, these allegations do not
plausibly imply concerted action as opposed to merely
parallel conduct by the insurers, and therefore cannot
provide a “rim” enclosing the “spokes” of these alleged
“hub-and-spoke” enterprises.

Even under the relatively undemanding standard of Boyle,
these allegations do not adequately plead an association-
in-fact enterprise. They fail the basic requirement that

the components function as a unit, that they be “put
together to form a whole.” Boyle, 129 S.Ct. at 2244
(internal quotation marks omitted). Because plaintiffs'
factual allegations do not plausibly imply anything more
than parallel conduct by the insurers, they cannot support
the inference that the insurers “associated together for a
common purpose of engaging in a course of conduct.”
Id. (quoting Turkette, 452 U.S. at 583, 101 S.Ct. 2524);
see id. at 2245 n. 4 (stating that “several individuals” who
“engaged in a pattern of crimes listed as RICO predicates”
“independently and without coordination” “would not
establish the existence of an enterprise”); Elsevier, 692
F.Supp.2d at 307 (stating that, as with a § 1 Sherman Act
claim, a RICO claim pleading “nothing more than parallel
conduct by separate actors” is insufficient: “there has to
be something that ties together the various defendants
allegedly comprising the association in fact into a single
entity that was formed for the purpose of working together

acting in concert by means of” racketeering acts);
Gregory P. Joseph, Civil RICO: A Definitive Guide 106
(3d ed. 2010) (stating that a “rimless hub-and-spoke
configuration would not satisfy the *375  ‘relationships'
prong of Boyle's structure requirement”); see also Rao,
589 F.3d at 400 (finding the plaintiff had failed to plead
an association-in-fact enterprise because the “allegations
do not indicate how the different actors are associated
and do not suggest a group of persons acting together
for a common purpose or course of conduct”). Were the
rule otherwise, competitors who independently engaged
in similar types of transactions with the same firm
could be considered associates in a common enterprise.
Such a result would contravene Boyle's definition of

“enterprise.” 73

73 We do not address the other grounds relied on by
the District Court to support its conclusion that these
“broker centered enterprises  were inadequately
pled.

As the District Court acknowledged, although the
complaints do not adequately plead these asserted broker-
centered enterprises, it is possible that plaintiffs' factual
allegations would provide a plausible basis for the
assertion of a number of bilateral enterprises, each
encompassing a broker and one of its insurer-partners,
or even the assertion that individual brokers or insurers
each constituted an enterprise. But the District Court
determined that “Plaintiffs' three previous rounds of
pleadings unambiguously indicate that Plaintiffs have
no interest in asserting” such smaller-scale enterprises.
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the alleged Marsh-centered commercial enterprise and
the CIAB enterprise, we will also vacate the § 1962(d)
claims based on those two enterprises. We will affirm
the District Court's dismissal of the remaining § 1962(d)
claims because with respect to these claims, plaintiffs
have failed to allege adequately “an endeavor which,
if completed, would satisfy all of the elements of a
substantive [RICO] offense.” Salinas, 522 U.S. at 65, 118
S.Ct. 469.

C. State–Law Claims

A district court “may decline to exercise supplemental
jurisdiction” over state-law claims if it “has dismissed all
claims over which it has original jurisdiction.” 28 U.S.C.
§ 1367(c)(3). Having dismissed all federal-law claims,
the District Court here exercised this statutory grant
of discretion and dismissed plaintiffs' state-law claims.
Because we will vacate in part the judgment dismissing
the federal claims, we will also vacate the dismissal of the
state-law claims. See Shaev v. Saper, 320 F.3d 373, 384 (3d
Cir.2003).

III. Conclusion

For the forgoing reasons, we will vacate the dismissal of
the Sherman Act claims with respect to defendants alleged
to have engaged in bid rigging in the Marsh-centered
commercial conspiracy; the dismissal of the RICO
claims based on the alleged Marsh-centered commercial
enterprise, with respect to those same defendants; the
dismissal of the RICO claims based on the alleged CIAB
enterprise, with respect to the defendant brokers; and
the dismissal of the state-law claims. We will affirm the
District Court's judgment in all other respects and remand
for further proceedings consistent with this opinion.

All Citations

618 F.3d 300, 2010-2 Trade Cases P 77,135, RICO
Bus.Disp.Guide 11,896

End of Document © 2019 Thomson Reuters. No c a m to or g na  U.S. Government Works.
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Vertical

In analyzing the reasonableness of an
agreement under Sherman Act restraint
of trade provision, Supreme Court has
distinguished between “vertical agreements”
made up and down supply chain, such
as between manufacturer and retailer,
and “horizontal agreements” made among
competitors. Sherman Act, § 1, 15 U.S.C.A. §
1.

7 Cases that cite this headnote

[4] Antitrust and Trade Regulation
Per se

Antitrust and Trade Regulation
Horizontal

Certain horizontal agreements among
competitors always or almost always tend to
restrict competition and decrease output, with
classic examples including agreements among
competitors to fix prices, divide markets, and
refuse to deal; such inherently anticompetitive
horizontal agreements violate the Sherman
Act per se, and once the agreement's existence
is established, no further inquiry into the
practice's actual effect on the market or the
parties' intentions is necessary to establish
unreasonable restraint of trade. Sherman Act,
§ 1, 15 U.S.C.A. § 1.

6 Cases that cite this headnote

[5] Antitrust and Trade Regulation
Rule of reason

Antitrust and Trade Regulation
Vertical

Vertical agreements up and down supply
chain are analyzed under the rule of reason,
whereby courts examine the facts peculiar to
the business, the history of the restraint, and
the reasons why it was imposed, to determine
the effect on competition in the relevant
product market; that analysis takes into
account the fact that some vertical restraints
may have procompetitive justifications that
benefit consumers. Sherman Act, § 1, 15
U.S.C.A. § 1.

1 Cases that cite this headnote

[6] Antitrust and Trade Regulation
Forms of Combinations

Traditional “hub-and-spoke” conspiracy to
restrain trade has three elements: (1) a hub,
such as a dominant purchaser, (2) spokes, such
as competing manufacturers or distributors
that enter into vertical agreements with the
hub, and (3) the rim of the wheel, which
consists of horizontal agreements among the
spokes. Sherman Act, § 1, 15 U.S.C.A. § 1.

8 Cases that cite this headnote

[7] Antitrust and Trade Regulation
Conspiracy or combination

While parallel conduct, such as competitors
adopting similar policies around the same
time in response to similar market conditions,
may constitute circumstantial evidence of
anticompetitive behavior, mere allegations of
parallel conduct, even consciously parallel
conduct, are insufficient to state a claim under
Sherman Act restraint of trade provision;
plaintiffs must plead something more, some
further factual enhancement, a further
circumstance pointing toward a meeting of the
minds of the alleged conspirators. Sherman
Act, § 1, 15 U.S.C.A. § 1.

16 Cases that cite this headnote

[8] Antitrust and Trade Regulation
Conspiracy or combination

When allegations of parallel conduct are
set out to make claim under Sherman Act
restraint of trade provision, plaintiffs must
plead enough nonconclusory facts to place
that parallel conduct in a context that
raises a suggestion of a preceding agreement;
allegations of facts that could just as easily
suggest rational, legal business behavior by
the defendants as they could suggest an illegal
conspiracy are insufficient. Sherman Act, § 1,
15 U.S.C.A. § 1.
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15 Cases that cite this headnote

[9] Antitrust and Trade Regulation
Cartels, Combinations, Contracts, and

Conspiracies in General

Antitrust and Trade Regulation
Conspiracy or combination

Whereas parallel conduct is as consistent with
independent action as with conspiracy, “plus
factors” are economic actions and outcomes
that are largely inconsistent with unilateral
conduct but largely consistent with explicitly
coordinated action; if pleaded, they can place
parallel conduct in a context that raises a
suggestion of preceding agreement. Sherman
Act, § 1, 15 U.S.C.A. § 1.

19 Cases that cite this headnote

[10] Antitrust and Trade Regulation
Manufacturers

Allegations of parallel conduct, in
conjunction with several “plus” factors,
were insufficient to prove plausible basis
from which to infer the existence of
alleged horizontal agreements between guitar
and amplifier manufacturers to restraint
trade; “plus factors” were that manufacturer
defendants shared common motive to
conspire, acted against their own individual
self-interest, adopted substantially similar
Minimum Advertised Price (MAP) policies,
and participated in functions of music
merchants' trade association, which was also
the subject of Federal Tort Claims Act
(FTCA) investigation, and that retail prices
for guitars and guitar amplifiers climbed
despite falling demand. Sherman Act, § 1, 15
U.S.C.A. § 1.

9 Cases that cite this headnote

[11] Antitrust and Trade Regulation
Cartels, Combinations, Contracts, and

Conspiracies in General

Market interdependence does not entail
collusion, as interdependent firms may engage

in consciously parallel conduct through
observation of their competitors' decisions,
even absent an agreement. Sherman Act, § 1,
15 U.S.C.A. § 1.

10 Cases that cite this headnote

[12] Antitrust and Trade Regulation
In general;  unfairness

Antitrust and Trade Regulation
Source of prohibition or obligation; 

 lawfulness

Unlike Sherman Act restraint of trade
provision, violation of Federal Trade
Commission (FTC) Act section prohibiting
unfair methods of competition does not
require allegation and proof of a contract,
combination, or conspiracy; organization
may violate FTC Act without violating
Sherman Act. Sherman Act, § 1, 15 U.S.C.A.
§ 1; Federal Trade Commission Act, § 5, 15
U.S.C.A. § 45.

Cases that cite this headnote
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Appeal from the United States District Court for the
Southern District of California, Larry A. Burns, District
Judge, Presiding. D.C. No. 3:09 md 02121 LAB DHB.

Before: HARRY PREGERSON, RICHARD C.
TALLMAN, and CARLOS T. BEA, Circuit Judges.

Opinion by Judge BEA; Dissent by Judge PREGERSON.

OPINION

BEA, Circuit Judge:

Where a large musical-instrument retailer pressures
individual guitar manufacturers to set the lowest prices
at which the manufacturers will permit any retailer
to advertise the manufacturers' products and each
manufacturer acquiesces can we infer the manufacturers
conspired among themselves to fix prices?

Plaintiffs ask us to answer this question in the
affirmative. They claim it is plausible to infer a price-
fixing conspiracy based only on allegations that certain
guitar manufacturers each adopted similar advertising
policies (“parallel conduct”) under circumstances that
suggest the manufacturers agreed among themselves
to adopt those policies (“plus factors”). But plaintiffs'
plus factors are no more consistent with an illegal
agreement than with rational and competitive business
strategies, independently adopted by firms acting within
an interdependent market. Plaintiffs' allegations of
“merely parallel conduct that could just as well be
independent action” are insufficient to state a claim under
§ 1 of the Sherman Act, 15 U.S.C. § 1. Bell Atlantic
Corp. v. Twombly, 550 U.S. 544, 557, 127 S.Ct. 1955, 167
L.Ed.2d 929 (2007). And because plaintiffs' plus factors

add nothing, we affirm the judgment of the district court
dismissing plaintiffs' § 1 claim.

I

Plaintiffs, a putative class, purchased guitars and guitar
amplifiers from defendant Guitar Center, Inc. (“Guitar
Center”), the largest retail seller of musical instruments

in the United States.  The guitars and amplifiers were
manufactured by five major manufacturers, defendants
Fender Music Instruments Corp., Gibson Guitar Corp.,
Yamaha Corp. of America, Hoshino U.S.A., Inc., and
Kaman Music Corp. (“manufacturer defendants”). In
their present complaint, plaintiffs allege that between 2004
and 2009, Guitar Center and the manufacturer defendants

along with defendant trade association National
Association of Music Merchants (NAMM) conspired
to implement and enforce minimum-advertised-price
policies (“MAP policies”) that fixed the minimum price
at which any retailer could advertise the manufacturers'
guitars and guitar amplifiers. According to plaintiffs, these
MAP policies tended to raise retail prices and restrain
competition. Plaintiffs allege that each manufacturer
agreed with Guitar Center to adopt MAP policies and
that the manufacturers agreed among themselves *1190
to adopt the MAP policies proposed by Guitar Center.
Plaintiffs claim this collection of agreements violates § 1 of
the Sherman Act and the antitrust laws of Massachusetts
and California.

1 Plaintiffs allege that Guitar Center exercises
considerable market power in the musical
instruments industry especially the market for
guitars and guitar amplifiers controlling nearly one
third of all retail sales in the United States; Guitar
Center also serves as the largest retailer customer of
many of its instrument manufacturers.

Prior Federal Trade Commission Investigation and
Settlement
In 2007, before plaintiffs filed any of the cases that now
constitute this consolidated litigation, the Federal Trade
Commission (FTC) initiated a nonpublic investigation
into price fixing in the music-products industry. The FTC
alleged that
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[b]etween 2005 and 2007, NAMM
organized various meetings and
programs at which competing
retailers of musical instruments
were permitted and encouraged to
discuss strategies for implementing
minimum advertised price policies,
the restriction of retail price
competition, and the need
for higher retail prices.... At
these NAMM-sponsored events,
competitors discussed the adoption,
implementation, and enforcement of
minimum advertised price policies;
the details and workings of such
policies; appropriate and optimal
retail prices and margins; and other
competitively sensitive issues.

Complaint, In re National Association of Music
Merchants, Inc., No. C 4255, at ¶ 5. The FTC
further alleged that the exchange of information among
NAMM members (which include Guitar Center and
the manufacturer defendants) “served no legitimate
business purpose” and “had the purpose, tendency, and
capacity to facilitate collusion and to restrain competition
unreasonably.” Id. at ¶¶ 6 7. Neither Guitar Center nor
the manufacturer defendants were parties to this FTC
proceeding.

The FTC and NAMM resolved the dispute through a
consent decree. In the consent decree, the FTC ordered
NAMM to cease and desist from “urging, encouraging,
advocating, suggesting, coordinating, participating in, or
facilitating in any manner the exchange of information
between or among Musical Product Manufacturers or
Musical Product Dealers relating to ... Price Terms,
margins, profits, or pricing policies, including but
not limited to Minimum Advertised Price Policies.”
Decision and Order, In re National Association of Music
Merchants, Inc., No. C 4255, at *4. NAMM must also
file periodic compliance reports and make a statement
before each NAMM trade show informing members of
the organization's and members' obligations under the
antitrust laws. Id. at *5 7. NAMM neither admitted nor

denied the FTC's allegations, and the FTC did not levy
any monetary fine.

Proceedings Below
After the FTC issued its consent decree, numerous
plaintiffs filed complaints alleging that defendants agreed
to fix the retail prices of musical instruments in violation
of § 1 of the Sherman Act and state antitrust laws.
The Judicial Panel on Multidistrict Litigation centralized
twenty-eight of these cases in the Southern District of
California.

Defendants moved to dismiss plaintiffs' first consolidated
class-action complaint under Federal Rule of Civil
Procedure 12(b)(6). Defendants argued that plaintiffs'
allegations were insufficiently detailed to satisfy the
requirements of specificity and plausibility that the
Supreme Court had recently outlined in Twombly. The
district court granted the motion to dismiss in part
but permitted plaintiffs to amend their complaint. The
district court found that plaintiffs failed to identify in
their complaint “who is alleged to have conspired with
whom, what exactly they agreed to, and how the alleged
conspiracy was organized and carried out.” Nor did
plaintiffs “plead enough of the [MAP policies'] terms
to show how they restrained competition.” The district
court gave plaintiffs a chance to remedy these problems
by permitting some discovery. But *1191  because the
district court agreed with defendants that “remarks at
open panel discussions attended by many people at trade
shows cannot reasonably constitute the terms of an illegal
agreement in these circumstances,” the court “limited
[discovery] to who attended or participated in meetings
alleged in the amended consolidated complaint and what

was said or agreed to there.” 2

2 Discovery consisted of document requests and
interrogatories served on each defendant; plaintiffs
also deposed NAMM's CEO and seven employees
or former employees of the manufacturer defendants
and Guitar Center.

Following this limited discovery, plaintiffs filed the
operative complaint. Defendants again moved to dismiss
the complaint for its failure to state a claim. The district
court granted defendants' motion and dismissed plaintiffs'
§ 1 claim with prejudice for failure to satisfy the pleading
standard set forth in Twombly. Plaintiffs timely appealed.
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II

[1]  We exercise appellate jurisdiction under 28 U.S.C. §
1291. We review de novo the district court's dismissal of
a complaint for failure to state a claim. See Ecological
Rights Found. v. Pac. Gas & Elec. Co., 713 F.3d 502,
507 (9th Cir.2013). When conducting this review, we
accept as true all nonconclusory factual allegations in the
complaint. Id. (citing Rowe v. Educ. Credit Mgmt. Corp.,
559 F.3d 1028, 1029 30 (9th Cir.2009)).

III

A

[2]  The antitrust laws of the United States aim to protect
consumers by maintaining competitive markets. To that
end, § 1 of the Sherman Act prohibits agreements that
unreasonably restrain trade by restricting production,
raising prices, or otherwise manipulating markets to the
detriment of consumers. See 15 U.S.C. § 1; State Oil Co.
v. Khan, 522 U.S. 3, 10, 118 S.Ct. 275, 139 L.Ed.2d 199
(1997); Apex Hosiery Co. v. Leader, 310 U.S. 469, 493, 60
S.Ct. 982, 84 L.Ed. 1311 (1940).

[3]  [4]  [5]  In analyzing the reasonableness of an
agreement under § 1, the Supreme Court has distinguished
between agreements made up and down a supply chain,
such as between a manufacturer and a retailer (“vertical
agreements”), and agreements made among competitors
(“horizontal agreements”). The Supreme Court has
recognized that certain horizontal agreements “always or
almost always tend to restrict competition and decrease
output.” Broadcast Music, Inc. v. CBS, 441 U.S. 1, 19
20, 99 S.Ct. 1551, 60 L.Ed.2d 1 (1979). Classic examples
include agreements among competitors to fix prices,
divide markets, and refuse to deal. See, e.g., United
States v. Trenton Potteries Co., 273 U.S. 392, 397 98, 47
S.Ct. 377, 71 L.Ed. 700 (1927) (horizontal price fixing);
United States v. Topco Assocs., 405 U.S. 596, 608, 92
S.Ct. 1126, 31 L.Ed.2d 515 (1972) (horizontal market
division); Nw. Wholesale Stationers, Inc. v. Pac. Stationery
& Printing Co., 472 U.S. 284, 293 94, 105 S.Ct. 2613,
86 L.Ed.2d 202 (1985) (concerted refusal to deal). Such
inherently anticompetitive horizontal agreements violate
the Sherman Act per se. Once the agreement's existence

is established, no further inquiry into the practice's actual
effect on the market or the parties' intentions is necessary
to establish a § 1 violation. See N. Pac. Ry. v. United
States, 356 U.S. 1, 5, 78 S.Ct. 514, 2 L.Ed.2d 545 (1958).
Vertical agreements, on the other hand, are analyzed
under the rule of reason, whereby courts examine “the
facts peculiar to the business, the history of the restraint,
and the reasons why it was imposed,” to determine the
effect on competition in the *1192  relevant product
market. Nat'l Soc'y of Professional Eng'rs v. United States,
435 U.S. 679, 692, 98 S.Ct. 1355, 55 L.Ed.2d 637 (1978).
That analysis takes into account the fact that some
vertical restraints may have procompetitive justifications
that benefit consumers. See Leegin Creative Leather
Prods. v. PSKS, Inc., 551 U.S. 877, 889 92, 127 S.Ct.
2705, 168 L.Ed.2d 623 (2007) (noting that vertical price
restraints can have the procompetitive effect of increasing
interbrand competition).

But the line between horizontal and vertical restraints
can blur. One conspiracy can involve both direct
competitors and actors up and down the supply chain,
and hence consist of both horizontal and vertical
agreements. Plaintiffs here allege one such hybrid form
of conspiracy, sometimes called a “hub-and-spoke”
conspiracy. Although other circuits have recognized
the existence of “hub-and-spoke” conspiracies in the
antitrust context, see, e.g., Howard Hess Dental Labs.
Inc. v. Dentsply Int'l, Inc., 602 F.3d 237, 255 (3d
Cir.2010) (explaining the configuration of a hub-and-
spoke conspiracy); Toys ‘R’ Us, Inc. v. FTC, 221 F.3d
928, 934 (7th Cir.2000) (describing a hub-and-spoke
conspiracy without calling it such), we have not. We write
to clarify the analysis of such conspiracies under § 1.

[6]  A traditional hub-and-spoke conspiracy has three
elements: (1) a hub, such as a dominant purchaser; (2)
spokes, such as competing manufacturers or distributors
that enter into vertical agreements with the hub; and
(3) the rim of the wheel, which consists of horizontal
agreements among the spokes. See Howard Hess, 602
F.3d at 255. According to plaintiffs, Guitar Center (the
hub) pressured each of the manufacturer defendants (the
spokes) to adopt MAP policies, and the manufacturer
defendants, in turn, each agreed among themselves to
adopt the policies (the rim). NAMM acted to facilitate
these illegal agreements by encouraging adoption of MAP
policies a role that may be illegal but lacks an obvious
wheel analogue (might we suggest “lug nuts”?).
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Of course, homespun metaphors for complex economic
activities go only so far. Section 1 prohibits agreements
that unreasonably restrain trade, no matter the
configuration they take or the labels we give them. A hub-
and-spoke conspiracy is simply a collection of vertical
and horizontal agreements. And once the conspiracy is
broken into its constituent parts, the respective vertical
and horizontal agreements can be analyzed either under

the rule of reason or as violations per se. 3  See Toys ‘R’
Us, 221 F.3d at 933, 940 (endorsing *1193  the FTC's
analysis of the vertical components of a hub-and-spoke
conspiracy under the rule of reason while treating the
horizontal agreements as violations per se).

3 Some courts have distinguished between “rimmed
and “rimless  hub and spoke conspiracies. See, e.g.,
Dickson v. Microsoft Corp., 309 F.3d 193, 203 04 &
n. 13 (4th Cir.2002). In Dickson, the Fourth Circuit
characterized a rimless hub and spoke conspiracy as
one in which “various defendants enter into separate
agreements with a common defendant, but where
the defendants have no connection with one another
other than the common defendant's involvement in
each transaction.  Id. at 203. The extension of the
wheel metaphor here may mislead: a rimless hub and
spoke conspiracy is not a hub and spoke conspiracy
at all (for what is a wheel without a rim?); it is a
collection of purely vertical agreements. But such
a conspiracy may yet unreasonably restrain trade.
See, e.g., Leegin, 551 U.S. at 898 99, 127 S.Ct.
2705 (recognizing that purely vertical restraints may
unreasonably restrain trade in violation of § 1).

We note, however, one key difference between a
rimless hub and spoke conspiracy (i.e., a collection
of purely vertical agreements) and a rimmed hub
and spoke conspiracy (i.e., a collection of vertical
agreements joined by horizontal agreements):
courts analyze vertical agreements under the rule
of reason, see id., whereas horizontal agreements
are violations per se, see United States v. Socony
Vacuum Oil Co., 310 U.S. 150, 223 24, 60
S.Ct. 811, 84 L.Ed. 1129 (1940). This distinction
provides strong incentives for plaintiffs to plead a
horizontal conspiracy (either alone or as part of a
rimmed hub and spoke conspiracy). The prospect
of establishing a violation per se is much more
appealing to plaintiffs than the potential difficulty
and costliness of proving a § 1 claim under the rule
of reason.

Here, the key agreements are those among the defendant
manufacturers. Plaintiffs made it clear both before the
district court and on appeal that their theory of the case

depends on establishing those horizontal agreements. 4

The question before us is whether plaintiffs have pleaded
sufficient facts to provide a plausible basis from which we
can infer the alleged agreements' existence. See Twombly,
550 U.S. at 556 57, 560, 127 S.Ct. 1955.

4 Plaintiffs stated at oral argument that they did
not claim the vertical agreements between the
manufacturers and Guitar Center to adopt MAP
policies to be unreasonable vertical restraints under §
1, nor do they challenge the MAP policies themselves.
Plaintiffs' other allegations (e.g., that Guitar Center
and NAMM conspired to facilitate and keep in
place the agreements among the manufacturers)
are predicated on the existence of the horizontal
agreements among the manufacturers.

B

Because plaintiffs lack direct evidence of horizontal

agreements among the manufacturers, 5  they plead that
the defendant manufacturers' parallel conduct in adopting
MAP policies, in conjunction with several “plus factors,”
plausibly suggests the existence of horizontal agreements.
They argue that the plus factors “nudge[ ]” their
allegations of horizontal agreements “across the line from
conceivable to plausible.” Id. at 570, 127 S.Ct. 1955.

5 Even after the limited discovery permitted by the
district court, plaintiffs still do not plead facts in
answer to the district court's questions: “who is
alleged to have conspired with whom, what exactly
they agreed to, and how the alleged conspiracy was
organized and carried out.

[7]  Under Twombly, parallel conduct, such as
competitors adopting similar policies around the same
time in response to similar market conditions, may
constitute circumstantial evidence of anticompetitive
behavior. 550 U.S. at 553 54, 127 S.Ct. 1955. But
mere allegations of parallel conduct even consciously
parallel conduct are insufficient to state a claim under
§ 1. Plaintiffs must plead “something more,” “some
further factual enhancement,” a “further circumstance
pointing toward a meeting of the minds” of the alleged
conspirators. Id. at 557, 560, 127 S.Ct. 1955.
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[8]  In this way, Twombly takes into account the economic
reality that mere parallel conduct is as consistent with
agreement among competitors as it is with independent
conduct in an interdependent market. See id. at 554,
127 S.Ct. 1955 (“The inadequacy of showing parallel
conduct or interdependence, without more, mirrors the
ambiguity of the behavior: consistent with conspiracy,
but just as much in line with a wide swath of
rational and competitive business strategy unilaterally
prompted by common perceptions of the market.”). In
an interdependent market, companies base their actions
in part on the anticipated reactions of their competitors.
And because of this mutual awareness, two firms may
arrive at identical decisions independently, as they are
cognizant of and reacting to similar market pressures.
In other words, competitors' behavior may be consciously
parallel. Recognizing that parallel conduct may arise on
account of independent business decisions rather than an
illegal agreement, Twombly requires that when allegations
of parallel conduct are set out to *1194  make a § 1
claim, plaintiffs must plead enough nonconclusory facts
to place that parallel conduct “in a context that raises
a suggestion of a preceding agreement.” Id. at 557, 127
S.Ct. 1955. “Allegations of facts that could just as easily
suggest rational, legal business behavior by the defendants
as they could suggest an illegal conspiracy” are insufficient
to plead a § 1 violation. Kendall v. Visa U.S.A., Inc., 518
F.3d 1042, 1049 (9th Cir.2008) (citing Twombly, 550 U.S.
at 553 58 & n. 5, 127 S.Ct. 1955); see also Ashcroft v.
Iqbal, 556 U.S. 662, 668, 129 S.Ct. 1937, 173 L.Ed.2d 868
(2009) (“Where a complaint pleads facts that are merely
consistent with a defendant's liability, it stops short of the
line between possibility and plausibility of entitlement to
relief.” (quoting Twombly, 550 U.S. at 557, 127 S.Ct. 1955)

(internal quotation marks omitted)). 6

6 The requirement that plaintiffs allege nonconclusory
facts means that plaintiffs cannot plead merely
parallel conduct and allege conspiracy. Conspiracy
is a legal conclusion. See Kendall, 518 F.3d at 1047.
Rather, plaintiffs must plead evidentiary facts: “who,
did what, to whom (or with whom), where, and
when.  Id. at 1048.

[9]  This court has distinguished permissible parallel
conduct from impermissible conspiracy by looking for
certain “plus factors.” See, e.g., In re Citric Acid Litig.,
191 F.3d 1090, 1102 (9th Cir.1999) (“Parallel pricing is a
relevant factor to be considered along with the evidence

as a whole; if there are sufficient other ‘plus' factors, an
inference of conspiracy can be reasonable.”). Whereas
parallel conduct is as consistent with independent action
as with conspiracy, plus factors are economic actions
and outcomes that are largely inconsistent with unilateral
conduct but largely consistent with explicitly coordinated
action. See Twombly, 550 U.S. at 557 n. 4, 127 S.Ct. 1955.
If pleaded, they can place parallel conduct “in a context
that raises a suggestion of preceding agreement.” Id. at
557, 127 S.Ct. 1955; cf. In re Citric Acid Litig., 191 F.3d

at 1102. 7

7 In In re Citric Acid Litigation, we recognized
that circumstantial evidence in the form of plus
factors could support the reasonable inference of
an agreement and thus raise a genuine issue of
material fact to defeat a defendant's motion for
summary judgment. 191 F.3d at 1102, 1108 (affirming
the district court's grant of defendant's motion for
summary judgment, in part because of a lack of plus
factors). The same principle obtains in the context of
a motion to dismiss. Plus factors coupled with parallel
conduct can take a complaint from merely possible to
plausible.

Plaintiffs in their briefs and at oral argument identified
the following six plus factors alleged in the operative
complaint: (1) defendants shared a common motive
to conspire; (2) the manufacturer defendants acted
against their self-interest; (3) the manufacturer defendants
simultaneously adopted substantially similar MAP
policies; (4) the FTC's investigation and consent decree;
(5) the defendants' participation in NAMM; and (6) retail
prices for guitars and guitar amplifiers rose during the
class period as the number of units sold fell.

[10]  We consider each purported plus factor in turn and
cumulatively to determine whether plaintiffs have alleged
nonconclusory facts sufficient to state a claim under § 1.

Common Motive
[11]  Plaintiffs allege that the manufacturer defendants

shared a similar motive to collude. But common motive
does not suggest an agreement. Any firm that believes that
it could increase profits by raising prices has a motive

to reach an advance agreement with its competitors. 8

*1195  Thus, alleging “common motive to conspire”
simply restates that a market is interdependent (i.e., that
the profitability of a firm's decisions regarding pricing
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depends on competitors' reactions). Interdependence,
however, does not entail collusion, as interdependent
firms may engage in consciously parallel conduct through
observation of their competitors' decisions, even absent an
agreement. And allegations of parallel conduct though
recast as common motive is insufficient to plead a § 1
violation. See Twombly, 550 U.S. at 556 57, 127 S.Ct.
1955.

8 We note that there are (at least) two ways for firms to
increase profit. They can compete to capture greater
market share, carving out a bigger piece of the existing
pie. Or they can keep their market share the same
while increasing prices. If all firms increase prices,
they have managed to grow the pie, though their
individual slices remain proportionally the same. In
a competitive market, attempts to grow the pie by
charging supracompetitive prices will be tempered
by price competition as individual firms attempt to
capture greater market share. But common motive for
increased profits always exists.

Action Against Self Interest
Plaintiffs allege that defendant manufacturers acted
against self-interest by adopting MAP policies with Guitar
Center. Again, plaintiffs fail to account for conscious
parallelism and the pressures of an interdependent market.
An action that would seem against self-interest in a
competitive market may just as well reflect market
interdependence giving rise to conscious parallelism.
For example, each firm in an interdependent market
expects that a widely unfollowed price increase will be
rescinded. But so long as prices can be easily readjusted
without persistent negative consequences, one firm can
risk being the first to raise prices, confident that if
its price is followed, all firms will benefit. By that
process (“follow the leader”), supracompetitive prices and
other anticompetitive practices, once initiated, can spread
through a market without any prior agreement.

More extreme action against self-interest, however, may
suggest prior agreement for example, where individual
action would be so perilous in the absence of advance
agreement that no reasonable firm would make the
challenged move without such an agreement. Here,
if no reasonable manufacturer would have entered
into a MAP policy without assurances that all other
manufacturers would enter into similar agreements, that
would suggest collusion. But the complaint itself, perhaps
maladroitly, provides ample independent business reasons

why each of the manufacturers adopted and enforced
MAP policies even absent an agreement among the
defendant manufacturers. Plaintiffs allege that each
manufacturer was “pressured by Guitar Center” to adopt
MAP policies that were advantageous to Guitar Center,
and the complaint concedes that each manufacturer
“responded to Guitar Center's pressure and coercion”
by adopting MAP policies “in exchange for Guitar
Center's agreement to purchase large volumes of the
manufacturer's product stock.” Manufacturers' decisions
to heed similar demands made by a common, important
customer do not suggest conspiracy or collusion. They
support a different conclusion: self-interested independent
parallel conduct in an interdependent market. See id.

Simultaneous Adoption of MAP Policies
Plaintiffs allege that the manufacturer defendants
simultaneously implemented and enforced MAP policies
with similar terms. Cf. id. at 557 n. 4, 127 S.Ct. 1955
(“[C]omplex and historically unprecedented changes in
pricing structure made at the very same time by multiple
competitors and made for no other discernible reason
would support a plausible inference of conspiracy.”). But
according to the *1196  complaint, the manufacturer
defendants adopted the policies over a period of several
years, not simultaneously. Allegations of such slow
adoption of similar policies does not raise the specter of
collusion. Cf. In re Text Messaging Antitrust Litig., 630
F.3d 622, 628 (7th Cir.2010) (finding persuasive plaintiffs'
allegation of parallel conduct “all at once”).

Even assuming that the progressive adoption of similar
policies across an industry constitutes simultaneity, that
fact does not reveal anything more than similar reaction
to similar pressures within an interdependent market, or
conscious parallelism. All of the manufacturer defendants
were dealing with the same important customer, Guitar
Center, which ostensibly exercised its considerable market
power to demand similar terms from each manufacturer

for its own benefit. 9  The manufacturers' similar response
to this market pressure is a hallmark of independent
parallel conduct not collusion.

9 The operative complaint does not allege Guitar
Center violated § 2 of the Sherman Act (or any
provisions of the Federal Trade Commission Act)
in any attempted monopolization of the retail guitar
and amplifier market; nor do plaintiffs allege that
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the MAP policies themselves are illegal vertical
agreements in restraint of trade under § 1.

The FTC's Investigation of NAMM
[12]  Plaintiffs argue that the FTC's investigation of

NAMM suggests an agreement was made. The FTC
alleged violations of § 5 of the Federal Trade Commission
Act (FTC Act), 15 U.S.C. § 45, which prohibits “unfair
methods of competition.” But unlike § 1 of the Sherman
Act, a violation of § 5 of the FTC Act does not require
allegation and proof of a contract, combination, or
conspiracy. An organization may violate § 5 of the FTC
Act without violating § 1 of the Sherman Act. See FTC
v. Sperry & Hutchinson Co., 405 U.S. 233, 239 44, 92

S.Ct. 898, 31 L.Ed.2d 170 (1972). 0  And neither the
FTC complaint nor the consent decree alleged that any
company or group actually conspired or agreed to adopt
MAP policies, nor do they suggest such an agreement was
made.

10 The cases plaintiffs cite as supporting their
assertion that government investigations “bolster the
plausibility analysis,  all involved ongoing criminal
investigations into alleged conspiratorial price fixing
under § 1 of the Sherman Act. See, e.g., In re
Packaged Ice Antitrust Litig., 723 F.Supp.2d 987,
1009 (E.D.Mich.2010). Those cases are inapposite
here, where the FTC complaint was based on § 5 of
the FTC Act, 15 U.S.C. § 45, which does not require
allegation of an agreement or conspiracy.

Defendants' Attendance of NAMM Meetings
Plaintiffs allege that Guitar Center advocated for the
concerted adoption of anticompetitive MAP policies
at NAMM meetings. But mere participation in trade-
organization meetings where information is exchanged
and strategies are advocated does not suggest an illegal
agreement. As we recognized in In re Citric Acid
Litigation:

Gathering information about
pricing and competition in the
industry is standard fare for
trade associations. If we allowed
conspiracy to be inferred from such
activities alone, we would have to
allow an inference of conspiracy
whenever a trade association

took almost any action. As the
Supreme Court has recognized,
however, trade associations often
serve legitimate functions, such as
providing information to industry
members, conducting research to
further the goals of the industry, and
promoting demand for products and
services.

191 F.3d at 1098.

11 In this our law differs from the suspicions of Adam
Smith, written at a time before the enactment of the
Sherman Act: “People of the same trade seldom meet
together, even for merriment and diversion, but the
conversation ends in a conspiracy against the public,
or in some contrivance to raise prices.  Adam Smith,
An Inquiry into the Nature and Causes of the Wealth
of Nations, vol. 1, bk. 1, ch. 10 (1776).

*1197  Moreover, plaintiffs allege that the industry had
encouraged the adoption of MAP policies as in each
manufacturer's self-interest for years before the class
period. Such an allegation does not suggest agreement; it
provides a context for “merely parallel conduct that could
just as well be independent action.” Twombly, 550 U.S. at
557, 127 S.Ct. 1955.

Rising Prices
Plaintiffs allege that the average retail price of guitars and
guitar amplifiers rose during the class period as the total
number of units sold fell. The dissent asserts that these
“allegations that prices rose despite falling demand” are
“perhaps most suggestive of collusion.” Dissent at 1199
1200. We are not convinced.

First, plaintiffs do not allege that the average retail price
of guitars and amplifiers manufactured by defendants rose
during the class period. They allege an increase in the
average retail price of all guitars and guitar amplifiers
sold, including products outside the relevant product
market, like low-cost imports. The same can be said

of the alleged drop in sales. 2  But even if plaintiffs
had alleged that retail prices of defendants' guitars and
amplifiers rose in tandem as sales dropped, such a price
increase is no more suggestive of collusion than it is

of any other potential cause. 3  Plaintiffs do not allege
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any facts connecting the purported price increase to an
illegal agreement among competitors. And without such
a connection, there is simply no basis from which we can
infer an agreement. In this regard, parallel price increases,
without more, are no different from other forms of parallel
conduct. They are “merely consistent with a defendant's
liability” but “stop[ ] short of the line between possibility
and plausibility of entitlement to relief.” Iqbal, 556 U.S.
at 668, 129 S.Ct. 1937 (quoting Twombly, 550 U.S. at 557,

127 S.Ct. 1955) (internal quotation marks omitted). 4

12 Plaintiffs admitted in their initial complaint that
the data recited by the dissent is to put it mildly

“over inclusive.  Whereas the complaint defines
the relevant product market as the market for “High
end Guitars and Guitar Amplifiers,  plaintiffs' data
“include  ] products outside of the relevant product
market(s), such as low cost imports.  As far as we can
tell from the complaint, retail prices of defendants'
products actually might have fallen during the class
period as the average retail price for all guitars and
guitar amplifiers rose. Plaintiffs make no allegation
either way.

13 Plaintiffs make no allegation as to the cause of
the increase in price or the decrease in units sold,
aside from noting the data recited are “ c]onsistent
with the formation of the alleged conspiracy.  But
allegations that are merely consistent with conspiracy
are not enough. See Twombly, 550 U.S. at 557, 127
S.Ct. 1955. Any manner of economic variables may
have contributed to these fluctuations in prices and
sales, from external market pressures to permissible
conscious parallelism. For example, if the cost of
materials or labor rose, prices could rise irrespective
of a decrease in units sold. Indeed, in such a scenario,
we would expect a price hike to be accompanied by a
drop in sales.

14 We find plaintiffs' allegations here to be readily
distinguishable from those considered by the Seventh
Circuit in In re Text Messaging Antitrust Litigation.
There, the four defendants operated in an extremely
concentrated market, in which they controlled 90%
of text messaging services in the United States. 630
F.3d at 628. Plaintiffs in that case alleged not
merely that prices had risen; they alleged that “all at
once the defendants changed their pricing structures,
which were heterogeneous and complex, to a uniform
pricing structure, and then simultaneously jacked up
their prices by a third.  Id. Such uniformity and
simultaneity are lacking here. Plaintiffs do not allege

that defendants' prices rose (in concert or otherwise);
they allege the average price of all guitars and guitar
amplifiers rose. And plaintiffs do not allege these
changes occurred “all at once ; they allege defendants
adopted MAP policies over the course of three years.
* * *

*1198  The dissent urges that, “when analyzed together,”
plaintiffs' purported plus factors provide a context that
plausibly suggests that “an illicit horizontal agreement
was made between the manufacturer defendants.” Dissent
at 1200. We disagree. Plaintiffs have indeed provided a
context for the manufacturers' adoption of MAP policies,
but not one that plausibly suggests they entered into
illegal horizontal agreements. Instead, the complaint tells
a different story, one in which Guitar Center used its
substantial market power to pressure each manufacturer
to adopt similar policies, and each manufacturer adopted
those policies as in its own interest. Such conduct may be
anticompetitive and perhaps even violate the antitrust
laws but it does not suggest the manufacturers illegally
agreed among themselves to restrain competition.

IV

Plaintiffs have failed to allege enough nonconclusory facts
to support the plausible inference that any agreement
among the manufacturers was made. For that reason,
their § 1 claim must be dismissed.

AFFIRMED.

PREGERSON, Circuit Judge, dissenting:
I respectfully dissent. Bell Atlantic Corp. v. Twombly
requires plaintiffs in an antitrust action to plead “enough
factual matter (taken as true) to suggest that an
agreement was made.” 550 U.S. 544, 556, 127 S.Ct.
1955, 167 L.Ed.2d 929 (2007) (emphasis added). In
the “hub-and-spoke” conspiracy alleged here, plaintiffs
pleaded enough factual matter (taken as true) to suggest
that a horizontal agreement existed between defendants
Fender Musical Instruments Corp.; Gibson Guitar Corp.;
Hoshino U.S.A., Inc.; Kaman Music Corp.; and Yamaha
Corporation of America (“manufacturer defendants”).

Plaintiffs point to six different “plus factors” to support
their claim of an agreement among the manufacturer
defendants: (1) the manufacturer defendants shared
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a common motive to conspire; (2) the manufacturer
defendants acted against their own individual self-interest;
(3) the manufacturer defendants adopted substantially
similar Minimum Advertised Price (“MAP”) policies; (4)
the Federal Trade Commission (“FTC”) investigation
of the National Association of Music Merchants, Inc.
(“NAMM”) for price fixing; (5) the manufacturer
defendants participated in NAMM functions; and (6)
the retail prices for guitars and guitar amplifiers climbed
despite falling demand.

“[W]hen allegations of parallel conduct are set out in
order to make a [Sherman Act] § 1 claim, they must be
placed in a context that raises a suggestion of a preceding
argument.” Twombly, 550 U.S. at 557, 127 S.Ct. 1955.
Although the majority opinion purports to address the
six plus factors as a whole, it actually focuses on each
factor individually. Maj. Op. 1194 98. After dissecting
each factor individually, the majority opinion summarily
concludes that, though the plaintiffs “provided a context
for the manufacturers' adoption of MAP policies,” that
context does not “plausibly [suggest that the manufacturer
defendants] entered into illegal horizontal agreements.”
Maj. Op. 1198.

When truly analyzed together, the six plus factors strongly
suggest that the manufacturer defendants reached an
illegal horizontal agreement, which “nudge” plaintiffs'
allegations “from conceivable to *1199  plausible.”
Twombly, 550 U.S. at 570, 127 S.Ct. 1955.

First, although a common motive to conspire does not by
itself suggest an agreement, this motive combined with the
other plus factors suggests the manufacturer defendants
made an illegal agreement.

Second, the manufacturer defendants adopted policies
such as limiting online advertisement of prices and
discounts, all while increasing prices and conditioning
dealer authorizations upon strict compliance with the
MAP terms. These policies increased prices even though
demand for their products decreased, which went against
each company's individual self-interest. Although this
factor alone may be insufficient to plead a violation, when
viewed together with the other plus factors, this suggests
an agreement was made between the manufacturer
defendants.

Third, the manufacturer defendants adopted substantially
similar MAP policies. The majority opinion correctly
notes that the manufacturer defendants adopted MAP
policies over the course of several years, but the
majority opinion fails to appreciate that the manufacturer
defendants adopted substantially similar MAP policies
over the course of this relatively short three-year
period. Both the district court and the majority opinion
fault plaintiffs for being unable to show agreement
between the manufacturer defendants by pinpointing
the exact terms of the MAP policies and the exact
timing of their adoption. Because plaintiffs have not been
afforded an opportunity to discover these confidential
and proprietary policies, it is unfair to require this level

of specificity at the pleading stage.  While the specific
terms and exact timing of the MAP policies may be an
issue at the summary judgment stage, a plaintiff at the
pleading stage is not required to “allege ‘specific facts'
beyond those necessary to state his claim and the grounds
showing entitlement to relief.” Id.

1 While plaintiffs were allowed limited discovery on
the “closed door  meetings at NAMM sponsored
events, they were explicitly barred from inquiring
about specific terms of the MAP policies.

Fourth, the FTC investigation and settlement regarding
alleged price fixing in the music-products industry,
specifically at NAMM-sponsored events, during the
time period at issue here, tends to suggest that an
illegal agreement was made between the manufacturer
defendants. The FTC complaint stated that “[t]he
exchange of information between NAMM members
[including the manufacturer defendants], as alleged herein,
had the purpose, tendency, and capacity to facilitate
collusion and to restrain competition unreasonably.” In
the Matter of National Association of Music Merchants,
Inc., No. C 4255, at ¶ 7. Although the FTC investigation
and settlement concerned violations of Section 5 of the
Federal Trade Commission Act, 15 U.S.C. § 45, which
does not require allegations of an illegal agreement,
the FTC investigation and settlement make it more
plausible that there was an illegal agreement between the
manufacturer defendants. In general, mere involvement
with a trade organization does not necessarily suggest the
existence of illegal activity; however, allegations by the
FTC that a certain trade association's meetings “had the
purpose, tendency, and capacity to facilitate collusion”
makes it more plausible especially when considering all
six plus factors that an illegal agreement was made.
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Fifth, representatives of the manufacturer defendants
attended NAMM-sponsored events where they discussed
and promoted specific MAP pricing structures. In In
Re Text Messaging Antitrust Litigation, 630 F.3d 622,
628 (7th Cir.2010), the *1200  Seventh Circuit held that
the defendants four United States telecommunications
companies accounting for 90% of the text messaging
services in the United States participated in trade
association meetings where specific pricing structures
were discussed, which, among other allegations, suggested
collusion. Similarly here, discussions at NAMM-
sponsored events of specific mutually agreeable terms
are a “circumstance pointing toward a meeting of the
minds[.]” Twombly, 550 U.S. at 557, 127 S.Ct. 1955.

Sixth and perhaps most suggestive of collusion despite
falling demand for guitars and guitar amplifiers, the
average retail price of these items increased substantially
from 2005 to 2007. In 2006, for example, the number
of electric and acoustic guitars sold decreased 9.62%
from the year before. Yet, despite the decline in demand,
the average retail price for each unit rose 6.13% from
the year before. Similarly, despite a decline of 12%
in the number of amplifier units sold in 2006 from
the previous year, the average retail price of each unit
increased 3.13%. The majority opinion attributes these
statistics to “[a]ny manner of economic variables.” Maj.
Op. at 1197 n. 13. Nevertheless, the allegations that
prices rose despite falling demand demonstrates that
it is plausible that something outside normal market
conditions was at work: in this case, collusion. See In
Re Text Messaging, 630 F.3d at 628 29 (finding the
allegations that defendant communications companies'
anomalous behavior of rapidly increasing prices despite
falling costs, among other things, suggested collusion was
plausible).

The majority opinion found that each of these plus factors
can be attributed to permissible parallel conduct and that,
in “context,” they do not plausibly suggest that an illegal
horizontal agreement was made. Maj. Op. at 1198. Yet
the standard under Twombly requires that the plaintiffs'
allegations must only raise “plausible grounds to infer an
agreement,” which “simply calls for enough facts to raise a

reasonable expectation that discovery will reveal evidence
of illegal agreement.” 550 U.S. at 556, 127 S.Ct. 1955
(emphasis added). I simply cannot agree with the majority
opinion that the plaintiffs' inference of an agreement is
implausible, especially where the litigation is at the motion
to dismiss stage, not the summary judgment stage.

Moreover, the majority opinion is based on numerous
assumptions of the guitar and guitar amplifier retail
market. For example, the majority opinion states that
“so long as prices can be easily readjusted without
persistent negative consequences, one firm can risk
being the first to raise prices, confident that if its
price is followed, all firms will benefit. By that process
(‘follow the leader’), supracompetitive prices and other
anticompetitive practices, once initiated, can spread
through a market without any prior agreement.” Maj.
Op. at 1194 95. This assumes that (1) retail prices in
the guitar and guitar amplifier business can be easily
readjusted, (2) competent business firms are willing to
place their products at a competitive disadvantage in
a highly competitive market, (3) competitive business
firms are independently confident that price increases
will be followed by competitors, and (4) no agreement
(either tacit or express) was ever reached between the
manufacturer defendants. These are a lot of assumptions
to make without providing plaintiffs the opportunity to
conduct full discovery.

Here, plaintiffs' allegations of parallel conduct raise
plausible grounds to infer that an illicit horizontal
agreement was made between the manufacturer
defendants. Plaintiffs allege six plus factors which,
when analyzed together, “nudge[ ] their [allegations of
a horizontal agreement] *1201  across the line from
conceivable to plausible [.]” Twombly, 550 U.S. at 570, 127
S.Ct. 1955. Therefore, I would reverse the district court's
dismissal of plaintiffs' Sherman Act claim and remand for
further proceedings.

All Citations
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