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I.

INTRODUCTION AND OVERVIEW OF AFILIAS’ REPLY MEMORIAL
1.

In ICANN’s Response (the “Response”) to Afilias’ Amended IRP Request (the “Amended

Request”), ICANN portrays itself as a mere California not-for-profit corporation with a narrow, limited
purpose—to “oversee[] the technical coordination of the Internet’s domain system (‘DNS’) on behalf of the
Internet community.”1 ICANN suggests its role is simply to enter into contracts with entities that “operate
generic top-level domains (‘gTLDs’)….”2 According to ICANN, it is “caught in the middle of this dispute
between powerful and well-funded businesses.”3 ICANN tells this Panel that because Afilias’ claims are
“fiercely contested by NDC and Verisign,”4 ICANN’s Board determined—at some unspecified time and in
some unspecified manner—to defer “consideration” of Afilias’ claims “until this Panel renders its final
decision….”5 ICANN further asserts that once this Panel issues its final decision, the ICANN Board “will
seriously consider and evaluate this Panel’s findings to determine what action, if any, is appropriate in order
to make .WEB finally available to consumers.”6 In other words, ICANN tells this Panel that its final decision
in this IRP will be merely advisory—to be followed (or not) as the Board deems fit within “the realm of
reasonable business judgment.”7
2.

For an organization that is required by its own Articles of Incorporation and Bylaws to operate

according to principles of openness, transparency, neutrality, fairness, good faith and accountability, ICANN’s
misrepresentations of its Mission, the IRP process, and the record of its conduct in this matter are truly
stunning. We must therefore begin this Reply by recalling several basic facts and principles.
3.

First, ICANN serves as the de facto international regulator and gatekeeper to the Internet’s

DNS space, with no government oversight. ICANN—and ICANN alone—decides which companies obtain
the exclusive gTLD registry rights that typically carry extraordinary value (whether measured financially,
culturally, politically, or otherwise). As recognized by the Panel in the first IRP, ICM v. ICANN—and by
numerous IRP Panels since then—“ICANN is no ordinary non-profit California corporation. The
Government of the United States vested regulatory authority of vast dimension and pervasive global
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reach in ICANN.”8 As discussed further below, since the ICM case, the U.S. government has now transferred
virtually all regulatory authority over the DNS to ICANN.
4.

According to ICANN’s own Articles of Incorporation, ICANN exercises sweeping power over

the DNS on a global basis:
In furtherance of … [its] purposes, and in recognition of the fact that the Internet is an
international network of networks, owned by no single nation, individual or
organization, [ICANN] shall … pursue the charitable and public purposes of lessening the
burdens of government and promoting the global public interest in the operational
stability of the Internet by carrying out the mission set forth in the bylaws of the Corporation
(“Bylaws”).9
Consistent with the global reach of its powers as a regulator and gatekeeper, ICANN’s Articles require ICANN
to “operate in a manner consistent with these Articles and its Bylaws for the benefit of the Internet
community as a whole, carrying out its activities in conformity with relevant principles of international
law and international conventions and applicable local law and through open and transparent processes
that enable competition and open entry in Internet-related markets.”10
5.

As stated in ICANN’s Bylaws, ICANN’s Mission goes far beyond simply “oversee[ing] the

technical coordination of the Internet’s domain system (‘DNS’) on behalf of the Internet community” (as stated
in its Response11). ICANN’s Mission includes “[c]oordinating the allocation and assignment of names in
the root zone of the [DNS] and coordinat[ing] the development and implementation of policies
concerning the registration of second-level domain names in generic top-level domains (‘gTLDs’).”12
In allocating thousands of gTLD names, ICANN distributes billions of dollars in international property rights
around the world.13
6.

Second, as recognized by other IRP Panels, despite ICANN’s sweeping powers, “the IRP is

the only accountability mechanism by which ICANN holds itself accountable through independent third-party
review of its actions or inactions.”14 For that reason, IRP Panels have consistently rejected ICANN’s
assertions that IRP decisions and declarations are advisory, that IRP Panels must review ICANN’s actions
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or inaction with deference, and that IRP Panels may not order affirmative declaratory relief. 15 As the IRP
Panel held in ICM v. ICANN—and as numerous IRP Panels have since confirmed—the “business judgment
rule” with respect to ICANN is “to be treated as a default rule that might be called upon in the absence of
relevant provisions of ICANN’s Articles and Bylaws and of specific representations of ICANN … that
bear on the propriety of its conduct.”16
7.

Third, in anticipation of the complete transfer of the Internet Assigned Numbers Authority

(“IANA”) functions from the U.S. Commerce Department to ICANN in 2016, a Cross-Community Working
Group for Accountability (the “CCWG”) was established to revise and improve ICANN’s constitutive
documents—including its Bylaws and the accountability mechanisms required by its Bylaws—to provide for
greater accountability for ICANN in light of the transition. As stated in the CCWG’s Supplemental Final
Proposal in February 2016:
This effort is integral to the transition of the United States’ stewardship of the IANA functions
to the global Internet community, reflecting the ICANN community’s conclusion that
improvements to ICANN’s accountability were necessary in the absence of the
accountability backstop that the historical contractual relationship with the United
States government provided.17
As a result of the CCWG’s recommendations, the drafters of ICANN’s new Bylaws significantly strengthened
IRPs—in part to prevent the type of arguments that ICANN had made in past IRP cases (and which ICANN
nonetheless tries to make here).
8.

This is the first case brought under ICANN’s new Bylaws, which were adopted on 1 October

2016. As discussed in the Sections below (and contrary to many of the assertions in ICANN’s Response),
there is no longer any doubt concerning this Panel’s standard of review (an “objective, de novo examination
of the Dispute”18) or the Panel’s mandate, which is to achieve a “binding” and “final” resolution of the Dispute
that is “consistent with international arbitration norms” and “enforceable in any court with proper jurisdiction.”19
In addition, while prior versions of the Bylaws limited IRPs to actions or inactions only of the ICANN Board,
the new Bylaws specifically provide for IRPs to apply to “any actions or failures to act by or within ICANN
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committed by the Board, individual Directors, Officers, or Staff members that gives rise to a Dispute”20—
which include claims that such actions or failures to act violated the Articles or Bylaws. Contrary to ICANN’s
Response, this IRP is not just about the ICANN Board’s supposed determination to defer “consideration” of
Afilias’ claims until after this Panel has issued its final decision—and whether any such determination was
“within the realm of reasonable business judgment.”21 It is about ICANN Staff’s flawed analysis of the New
gTLD Program Rules,22 its biased and inadequate investigation of NDC’s and Verisign’s conduct, its
recommendation (if one was made) to the ICANN Board to take no action, its decision without Board approval
or oversight to proceed with contracting (quite likely relying on the cover provided by Verisign’s and NDC’s
submissions in the context of the so-called investigation), and the Board’s complete abdication of its
responsibility to ensure implementation of the New gTLD Program Rules in accordance with ICANN’s Articles
and Bylaws. As stated by other IRP Panels in evaluating ICANN actions and inactions in the New gTLD
Program (albeit under earlier versions of the Bylaws), the question is whether ICANN’s actions or failures to
act “are in fact consistent with the Articles, Bylaws, and [New gTLD Program Rules],” which the Panel must
address “independently, and without any presumption of correctness.”23
9.

ICANN fails in its Response to engage seriously with any of the claims stated in Afilias’

Amended Request, but the record before this Panel no longer leaves any doubt. In August 2016, after NDC
improperly won the ICANN Auction for the registry rights for .WEB, ICANN apparently received for the first
time a copy of the Domain Acquisition Agreement (the “DAA”) that Verisign and NDC had entered into in
August 2015.24 The DAA plainly demonstrated that NDC had committed numerous material breaches of the
New gTLD Program Rules, which—based on the plain terms of the New gTLD Program Rules and ICANN’s
Articles and Bylaws—required ICANN to disqualify NDC’s bid and application. ICANN never disclosed the
DAA to Afilias until December 2018, when the Emergency Arbitrator ordered its production to Afilias in this
IRP.25 After Afilias raised concerns about NDC’s application and bid (which were based only on incomplete
but still troubling public statements made by Verisign), ICANN committed in September 2016 to undertake
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an investigation (an “informed resolution”) of Afilias’ concerns and to keep Afilias apprised of the status of
.WEB. ICANN’s investigation, consisting of a single questionnaire based largely on information that Verisign
had provided to ICANN, was neither fair nor neutral, transparent or in good faith, its ultimate objective being
to create a documentary record to protect ICANN, Verisign and NDC from criticism.
10.

In January 2018—after a year-long hiatus resulting from the U.S. Department of Justice’s

(“DOJ’s”) investigation into whether the DAA violated U.S. antitrust laws (during which the DOJ asked ICANN
to take no action concerning .WEB)—ICANN secretly began to take steps to delegate .WEB to NDC (and
hence Verisign). Despite numerous requests by Afilias to ICANN as to the status of its investigation—and its
intentions with respect to .WEB—ICANN refused to provide Afilias with any information (even after Afilias
filed a DIDP Request26 seeking the information in February 2018, which ICANN denied almost in its entirety).
On 6 June 2018, ICANN—without warning or explanation—provided notice to Afilias that it had taken the
.WEB contention set off-hold. Afilias initiated ICANN’s Cooperative Engagement Process (“CEP”) on 18 June
2018. When ICANN terminated the CEP on 13 November 2018, Afilias commenced this IRP the next day.
11.

In Section II below, we set forth the proper standard of review for the IRP, which ICANN

has completely misstated in its Response. In Section III, we demonstrate that ICANN violated its Bylaws and
Articles by not disqualifying NDC’s application and bid upon receiving the DAA, and by instead proceeding
to contract with NDC (and therefore Verisign) for the .WEB Registry Agreement. In Section IV, we explain
that ICANN’s exercise of any discretion it has to remedy NDC’s breaches must be consistent with ICANN’s
mandate to promote competition. In Section V, we show that ICANN’s time-bar defense is entirely without
merit. In Section VI, we explain the proper relief to be ordered by the Panel in this IRP. We state our
Conclusion in Section VII. For the avoidance of doubt, with respect to Afilias’ Rule 7 claim, we rely on our
prior submissions concerning that claim, consistent with the Panel’s Phase I Decision.27
II.

STANDARD OF REVIEW
12.

ICANN’s Response includes a brief section on the Panel’s “Standard of Review” that is
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inaccurate and incomplete. ICANN’s “Standard of Review” section states in its entirety:
An IRP Panel is asked to evaluate whether an ICANN action or inaction was consistent with
ICANN’s Articles, Bylaws, and internal policies and procedures. But with respect to IRPs
challenging the ICANN Board’s exercise of its fiduciary duties, an IRP Panel is not
empowered to substitute its judgment for that of ICANN. Rather, the core task of an IRP
panel is to determine whether ICANN has exceeded the scope of its Mission or otherwise
failed to comply with its foundational documents and procedures.28
13.

ICANN’s statement concerning the “Standard of Review” in this IRP seriously misstates the

Panel’s mandate.
14.

Rule 11 of ICANN’s Interim Procedures29 (“Standard of Review”)—which repeats almost

verbatim Section 4.3(i) of the Bylaws—states in relevant part:
Each IRP PANEL shall conduct an objective, de novo examination of the DISPUTE.
a. With respect to COVERED ACTIONS, the IRP PANEL shall make findings of
fact to determine whether the COVERED ACTION constituted an action or
inaction that violated ICANN’S Articles or Bylaws.
b. All DISPUTES shall be decided in compliance with ICANN’S Articles and
Bylaws, as understood in the context of the norms of applicable law and
prior relevant IRP decisions.
c. For Claims arising out of the Board’s exercise of its fiduciary duties, the IRP
PANEL shall not replace the Board’s reasonable judgment with its own so long
as the Board’s action or inaction is within the realm of reasonable business
judgment.30
15.

In its Response, ICANN omits nearly all of the relevant provisions of its own “Standard of

Review” requirements for IRPs, as stated both in its Bylaws and Interim Procedures. ICANN only partially
cites the provisions with respect to the Board’s exercise of its fiduciary duties—and even there leaves out the
proviso that the Panel will not replace the Board’s “reasonable judgment so long as the Board’s action or
inaction is within the realm of reasonable business judgment”.
16.

As stated above, this case does not involve the Board’s exercise of its fiduciary duties. There

is no evidence in this case that ICANN’s Board exercised or attempted to exercise any fiduciary duties—or
that the Board did anything at all with respect to the .WEB contention set. ICANN says as much. Rather,
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Afilias claims that ICANN’s “Covered Actions” (defined in the Bylaws “as any actions or failures to act by or
within ICANN committed by the Board, individual Directors, Officers, or Staff members”31) violated ICANN’s
Articles and Bylaws. Afilias’ principal claim is that ICANN’s failure to disqualify NDC’s application and bid for
the .WEB Registry Agreement—based on NDC’s material violations of the New gTLD Program Rules—
violated (inter alia) the requirement in the Bylaws that ICANN “[m]ake decisions by applying documented
policies consistently, neutrally, objectively, and fairly, without singling out any particular party for
discriminatory treatment….”32 By August 2016, ICANN had all the information it needed to determine that
NDC’s application and bid had to be disqualified. ICANN failed to take the required action, and moreover,
failed to disclose any of the information it had received. Instead, ICANN officers and staff led Afilias to believe
that ICANN was investigating Afilias’ claims, and then undertook a superficial investigation that is best
described as an attempted cover-up by ICANN of its own failings and of Verisign’s and NDC’s subterfuge.
17.

Therefore—contrary to the assertion in ICANN’s Response—the Standard of Review in this

IRP has nothing to do with whether the Panel is “empowered to substitute its judgment for that of ICANN.”
Rather, ICANN’s constituent documents require this Panel to conduct “an objective, de novo examination of
the DISPUTE” (i.e., that actions or failures to act committed by the ICANN Board, individual Directors,
Officers, or Staff members violated ICANN’s Articles of Bylaws). The Panel must then make “findings of fact
to determine whether the COVERED ACTION” (i.e., the actions or failures to act committed by the Board,
individual Directors, Officers, or Staff members) “constituted an action or inaction that violated ICANN’s
Articles or Bylaws.” The Panel must then decide the DISPUTE “in compliance with ICANN’s Articles and
Bylaws, as understood in the context of the norms of applicable law and prior relevant IRP decisions.”
18.

As discussed further below in Section VI (addressing the relief to which Afilias is entitled in

this IRP), the Panel’s decision “shall reflect a well-reasoned application of how the DISPUTE was resolved
in compliance with ICANN’s Articles and Bylaws”33—including, inter alia, the Bylaws’ requirement that
IRPs “[l]ead to binding, final resolutions consistent with international arbitration norms that are
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enforceable in any court with proper jurisdiction.”34
III.

ICANN VIOLATED ITS BYLAWS AND ARTICLES BY NOT DISQUALIFYING NDC’S
APPLICATION AND BID AND IN PROCEEDING TO CONTRACT WITH NDC (AND THEREFORE
VERISIGN) FOR THE .WEB REGISTRY AGREEMENT
19.

In its Amended Request, Afilias described the various violations of the New gTLD Program

Rules35 by NDC—which required ICANN to disqualify NDC’s application and bid when ICANN learned of the
violations in August 2016.36 ICANN offers no substantive response. ICANN does not explain why, based on
the plain language of the New gTLD Program Rules and the requirements of ICANN’s Articles and Bylaws,
it did not have to disqualify NDC’s application and bid, or must be considered to have acted within its
reasonable discretion in not doing so, but rather proceeded to contracting with NDC (and hence effectively
Verisign) in spite of NDC’s obvious and material violations of the New gTLD Program Rules.
20.

Instead, ICANN offers various baseless and self-contradictory defenses. First, ICANN states

that it “complied with its Articles, Bylaws and internal policies and procedures in facilitating the .WEB auction
and in handling the disputes regarding .WEB since the auction.”37 It does not explain how it complied, or
indeed reveal what “internal” policies and procedures it followed. Second, after claiming to have appropriately
“handled” Afilias’ concerns, ICANN asserts that at some point in time (which it never identifies), the ICANN
Board decided on “[d]eferring such consideration [i.e., of Afilias’ concerns] until this Panel renders its final
decision….”38 There is no evidence of any decision by the Board to “defer” consideration of Afilias’ concerns
(and ICANN never notified Afilias of any such decision) or the bases for Staff’s apparent recommendation to
the Board to take no action. Yet ICANN maintains that the Board’s decision was “well within the realm of
reasonable business judgment”39—apparently because Afilias’ concerns “are vigorously denied by NDC and
Verisign.”40 This is not a sufficient reason for the Board to have decided (if it did) not to take any action or not
to have looked in to whether Staff were acting strictly in accordance with the New gTLD Program Rules. In
so arguing, ICANN ignores, inter alia, its mandate to “[m]ake decisions by applying documented policies
consistently, neutrally, objective, and fairly….”41 ICANN is not permitted to arbitrarily “defer” decisions in
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response to the “vigor” with which arguments are made—or because (as in this case) they are made by the
largest and most powerful Internet registry in the world. Third, ICANN asserts that none of the violations
Afilias identified “call for automatic disqualification.” 42 ICANN does not pretend to base that assertion on the
New gTLD Program Rules. Instead, it asserts that “automatic disqualification” would have been inappropriate
“due to the pendency of government investigations and Accountability Mechanisms, including this IRP.”43
This IRP, however, claims that ICANN was required to disqualify NDC’s application and bid in August 2016
when ICANN first learned of NDC’s violations, whether as a matter of automatic disqualification pursuant to
the applicable standards, or as a matter of the reasonable exercise of ICANN’s discretion pursuant to those
same standards (i.e., those set out in the new gTLD Program Rules and ICANN’s Articles and Bylaws).
21.

As set out below, ICANN violated its Articles and Bylaws by not disqualifying NDC’s

Application and bid (Section III(A)) and by its self-serving “investigation” of Afilias’ bid and its decision to
proceed to contracting with NDC for the .WEB gTLD Registry Agreement (Section III(B)).
A.

ICANN’s Failure To Disqualify NDC’s Application and Bid

22.

ICANN’s “Mission” includes “coordinat[ing] the development and implementation of policies

concerning the registration of second-level domain names in generic top-level domains (‘gTLDs’),” ensuring
that the policies are “developed through a bottom-up consensus-based multistakeholder process,” and
implementing those policies consistent with the requirements of its Articles and Bylaws.44 ICANN’s allocation
of gTLD rights through the New gTLD Program goes to the heart of its Mission. ICANN has described the
program as constituting “by far ICANN’s most ambitious expansion of the Internet’s naming system.” 45
23.

Section 1.2 of ICANN’s Bylaws states that “[i]n performing its Mission, ICANN will act in a

manner that complies with and reflects ICANN’s Commitments and respects ICANN’s Core Values, each as
described below.”46 Of particular relevance here, ICANN is required to:
[m]ake decisions by applying documented policies consistently, neutrally, objectively,
and fairly, without singling out any particular party for discriminatory treatment (i.e.,
making an unjustified prejudicial distinction between or among different parties)[.]47
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The prohibition against discriminatory or preferential treatment in ICANN’s application of its documented rules
and policies is stated in Section 2.3 of the Bylaws:
ICANN shall not apply its standards, policies, procedures, or practices inequitably or
single out any particular party for disparate treatment unless justified by substantial and
reasonable cause, such as the promotion of effective competition.48
Furthermore, in all of its activities—including the enforcement of its rules and policies:
ICANN and its constituent bodies shall operate to the maximum extent feasible in an open
and transparent manner and consistent with procedures designed to ensure
fairness[.]49
24.

As recognized by other IRP Panels, and as acknowledged by ICANN itself, the new gTLD

Program Rules arose from years of “‘carefully deliberated policy development work’ by the ICANN
community.”50 In developing the New gTLD Program Rules, ICANN implemented “‘an application and
evaluation process for new gTLDs that is aligned with policy recommendations and provides a clear
roadmap for applicants to reach delegation, including Board approval.’”51 The New gTLD Program Rules—
and in particular, the AGB—are “‘the crystallization of Board-approved consensus policy concerning
the introduction of new gTLDs.’”52
25.

As described by the IRP Panel in Gulf Cooperation Council (GCC) v. ICANN:

The Guidebook, running to almost 350 pages, sets out comprehensive procedures for the
gTLD application and review process. It includes instructions for applicants, procedures for
ICANN’s evaluation of applications, and procedures for objections to applications. In line
with ICANN’s policies of transparency and accountability, applications for new gTLDs are
posted on the ICANN website for community review and comment.53
26.

Pursuant to ICANN’s Articles and Bylaws, the New gTLD Program Rules must be applied

and enforced “in a manner that complies with and reflects ICANN’s Commitments and respects ICANN’s
Core Values.”54 Thus, ICANN committed and represented to applicants that the New gTLD Program Rules
would be implemented consistently, neutrally, objectively, fairly, non-discriminatorily, and transparently.
Pursuant to its Articles, ICANN must also “carry[] out its activities in conformity with relevant principles of
international law,” which fundamentally requires “good faith.”55 Applicants thus had the legitimate expectation
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that the New gTLD Program Rules and the application review and gTLD delegation process would be
conducted and implemented by ICANN consistently, neutrally, objectively, fairly, non-discriminatory,
transparently, and in good faith.
27.

Pursuant to this compact between ICANN and applicants, the New gTLD Program Rules are

not precatory; they are mandatory. It is not within ICANN’s “discretion” to overlook material violations of the
New gTLD Program Rules for particular applicants (or non-applicants). Nor is it within ICANN’s discretion to
decide that certain applicants must follow the “clear roadmap … to reach delegation”, but that non-applicants
(such as Verisign)—are free to circumvent the roadmap and reach delegation by enlisting a shill like NDC,
who won the .WEB Auction on Verisign’s behalf through multiple and material violations of the New gTLD
Program Rules. Moreover, to the extent that the New gTLD Program Rules provide ICANN with discretion,
ICANN must exercise that discretion in strict compliance with its Articles and Bylaws.56
28.

We review below the specific material violations committed by NDC in light of ICANN’s

Response, as well as arguments offered by ICANN, Verisign, and NDC in prior submissions in this IRP.
NDC’s disqualifying violations include:


Its violation of the AGB’s prohibition against the resale, transfer, or assignment of NDC’s rights
or obligations in connection with its .WEB Application (Section III(A)(1));



Its failure to amend its .WEB Application to reveal that Verisign had acquired rights and
obligations in NDC’s application, and would effectively control in all material respects that
application, and that the information contained in its application regarding NDC’s plans for
developing and marketing .WEB were no longer true, accurate, complete, and not false or
misleading in all material respects (Section III(A)(2));



NDC’s violation of the Auction Rules that precluded NDC from submitting bids on behalf of any
entity other than itself (Section III(A)(3)).
1.

ICANN Improperly Ignored NDC’s Sale, Transfer or Assignment of its
Application to Verisign
(i)

29.

The Prohibition against the Resale, Transfer or Assignment of Rights
and Obligations in a New gTLD Application

Module 6 of the AGB is entitled “Top-Level Domain Application—Terms and Conditions.” It
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prohibits the resale, assignment, or transfer of any of an applicant’s rights or obligations in connection with
its application:
Applicant may not resell, assign, or transfer any of applicant’s rights or obligations in
connection with the application.57
The prohibition does not provide for any exceptions, consistent with the ICANN’s Board’s Resolution that
requires “process fidelity” to the New gTLD Program Rules.58
30.

The AGB’s rule against an applicant reselling, assigning, or transferring “any” of its rights or

obligations in connection with its application reflects the fundamental premise of transparency upon which
the New gTLD Program and this specific rule are based—mirroring the obligations of openness and
transparency enshrined in ICANN’s Articles and Bylaws. Transparency was required not only to ensure the
stability and security of the Internet, but also so that the entire Internet community would know the identity of
each applicant that was seeking to obtain the registry rights to a particular gTLD—and why they were seeking
to obtain them. Again, as stated by the IRP Panel in GCC v. ICANN: “In line with ICANN’s policies of
transparency and accountability, applications for new gTLDs are posted on the ICANN website for
community review and comment.”59 An applicant who sells, transfers, or assigns its application rights to a
non-applicant (particularly where, as here, it does so in secrecy) violates the plain terms of the New gTLD
Program Rules and eviscerates the fundamental principles on which they are based.
31.

The AGB’s public comments section underscores the fundamental requirement that the

identity of each applicant—and its intentions for obtaining rights to the gTLD in question—be disclosed to the
public, in fulfillment of ICANN’s Commitments and Core Values of openness and transparency. Thus, as
stated in the AGB:
ICANN will post the public portions of all applications considered complete and ready for
evaluation within two weeks of the close of the application submission period. …
Public comment mechanisms are part of ICANN’s policy development,
implementation, and operational processes. As a private-public partnership, ICANN is
dedicated to: preserving the operational security and stability of the Internet, promoting
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competition, achieving broad representation of global Internet communities, and developing
policy appropriate to its mission through bottom-up, consensus-based processes.
This necessarily involves the participation of many stakeholder groups in a public
discussion.
ICANN will open a comment period (the Application Comment period) at the time
applications are publicly posted on ICANN’s website (refer to subsection 1.1.2.2). This
period will allow time for the community to review and submit comments on posted
application materials (referred to as ‘application comments’). …
In the new gTLD application process, all applicants should be aware that comment fora
are a mechanism for the public to bring relevant information and issues to the
attention of those charged with handling new gTLD applications. Anyone may submit
a comment in a public comment forum. …
A general public comment forum will remain open through all stages of the evaluation
process, to provide a means for the public to bring forward any other relevant
information or issues.60
32.

If an applicant were permitted to resell, assign, or transfer its rights or obligations in

connection with its application—and especially if it could do so without disclosing that fact until after the
application process ended—the fundamental principles underlying the New gTLD Program, and ICANN’s
Articles and Bylaws, would be gutted. Thus, the only good faith interpretation of the rule, consistent with
ICANN’s Articles and Bylaws, is that it imposes an absolute bar against the resale, assignment or transfer of
any of an applicant’s rights or obligations in connection with its application. Even assuming arguendo that
ICANN has discretion to waive this prohibition, it could not have properly done so consistent with its Articles
and Bylaws (particularly where, as here, NDC never asked for a waiver, and, to the contrary, affirmatively
concealed that it had sold, transferred, or assigned its rights and obligations under its Application).
(ii)
33.

NDC’s Application

NDC submitted its Application for .WEB on or about 13 June 2012. ICANN posted the public

portions of the NDC Application the same day.61 NDC identified itself as a limited liability company established
under Delaware law, with its principal place of business in Miami, Florida.62 It stated that it had three directors:
Jose Ignacio Rasco III; Juan Diego Calle; and Nicolai Bezsonoff.63 When asked to identify its officers or
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partners, NDC identified the same three individuals.64 NDC identified two shareholders as owning at least
15% of its shares.
34.

As called for by the application, NDC made extensive representations concerning its

“Mission/Purpose” in seeking the registry rights to .WEB. ICANN in its Response—and Verisign and NDC—
suggest that the only relevant criteria in which ICANN was interested in was whether the applicant had the
“requisite financial and technical ability to operate a gTLD.”65 The AGB explicitly rejects any such suggestion.
35.

Module 2 of the AGB (“Evaluation Procedures”) sets forth the Evaluation Questions and

Criteria.66 The AGB’s Evaluation Questions and Criteria explained that the evaluation process for applications
would, among other things, consider whether applicants had “provide[d] a thorough and thoughtful
analysis of the technical requirements to operate a registry and the proposed business model.”67 As the
Evaluation Questions and Criteria plainly stated, ICANN intended the New gTLD Program to promote its
mandate “to maintain and build on processes that will ensure competition and consumer interests”:
[A]n important objective of the new TLD process is to diversify the namespace, with
different registry business models and target audiences. …
ICANN is not seeking to certify business success but instead seeks to encourage
innovation while providing certain safeguards for registrants.68
By their plain terms, the Evaluation Questions and Criteria refute the assertion made at various times by
ICANN, Verisign, and NDC that ICANN was interested only in an applicant’s financial and technical ability to
operate a gTLD.
36.

No doubt with the AGB’s actual criteria in mind, the public portions of NDC’s .WEB

Application made extensive representations about NDC’s proposed “business model” and NDC’s unique
capabilities and experience to innovate and diversify the Internet name space if it could add .WEB to its
existing “product portfolio.”69 NDC further represented itself as being strongly positioned to market .WEB as
an alternative to .COM. According to NDC’s Application:
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The mission of .WEB is to provide the internet community at-large with an alternative
‘home domain’ for their on-line presence…. This general domain will provide new
registrants with better, more relevant alternatives to the limited options remaining for
current commercial TLD names.70
37.

In a thinly veiled reference to commercial website names using the .COM TLD—essentially

to Verisign itself—NDC asserted that “[c]ongestion in the current availability of commercial TLD names
fundamentally advantages older incumbent players.”71 NDC touted its experience in having launched
and operated the .CO ccTLD—which was intended (and remains) as the country-code TLD for Colombia, but
which has also become an increasingly popular alternative to .COM.72 Thus, NDC’s application asserted:
Prospective users [will] benefit from the long-term commitment of a proven executive
team that has a track-record of building and successfully marketing affinity TLD’s
(e.g., .CO targeting innovative business and entrepreneurs). …
The experienced team behind this application initially launched and currently
operates the .CO cc TLD. The intention is for .WEB to be added to .CO’s product
portfolio, where it can benefit from economies of scale along with the firm’s [i.e. NDC’s]
experience and expertise in marketing and branding TLD properties.73
38.

Indeed, NDC specifically relied on its experience in marketing .CO as an alternative to

.COM—and represented that NDC would do the same if it obtained the registry rights for .WEB:
Since its launch, .CO’s marketing has primarily focused on developing a worldwide
ecosystem of innovative small businesses and entrepreneurs…. In addition, .CO has
become the standard secondary option to .COM for the leading global registrars,
having the most conversions when presented with a non-.COM option. …
.CO has differentiated itself from other existing TLDs by combining innovative branding with
the highest standards in trademark protection, unprecedented marketing campaigns, and
pro-active security monitoring. We plan to implement a very similar strategy for .WEB in
its launch, operation, promotion and growth.74
39.

The public comment period closed on 26 September 2012.75 At that point, the Internet

community understood that the applicant behind NDC’s .WEB Application was the company identified and
portrayed in its application: i.e., a relatively small but ambitious and innovative limited liability company that
had publicly represented, inter alia, the “long-term commitment” of its “proven executive team” to aggressively
market .WEB as an alternative to .COM, its “intention” to add .WEB to “.CO’s product portfolio,” and its “plan
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to implement a very similar strategy for .WEB in its launch, operation, promotion and growth.” No mention
was made of Verisign. However, we do now know that on 25 August 2015, NDC and Verisign entered in to
the DAA—approximately a year before the .WEB contention set resolution commenced.
40.

Prior to the .WEB Auction in July 2016, no one knew that NDC had in fact sold, transferred,

and assigned virtually all of its rights in its .WEB Application to Verisign—by far the largest registry in the
world, which already dominates the TLD space with .COM and .NET—nearly one year earlier.76 When it
entered into the DAA and failed to notify ICANN and the Internet community that it had done so, NDC turned
the public posting and comment process—designed to advance ICANN’s guiding principles of openness,
transparency, and accountability—into a mechanism for concealment. The public portions of NDC’s
Application, left unchanged, affirmatively deceived the Internet community in a significant and material way
as to the identity and motivations of the true party-in-interest behind the Application. As discussed further
below, ICANN—despite being fully aware of all of the relevant facts in August 2016—did nothing to redress
this deceit and everything to help NDC and Verisign.
(iii)
41.

NDC’s Sale, Transfer, and Assignment of its Rights and Obligations in
the .WEB Application to Verisign through the DAA

It bears repeating that Afilias only obtained a copy of the DAA from ICANN in December

2018, after the Emergency Arbitrator ordered ICANN to produce it in this IRP. As the Panel will recall, on 28
July 2016 (the day after the .WEB Auction), Verisign filed a 10-Q Statement with the U.S. Securities and
Exchange Commission (the “SEC”), which stated that “[s]ubsequent to June 30, 2016, the Company incurred
a commitment to pay approximately $130.0 million for the future assignment of contractual rights, which are
subject to third-party consent.”77 Since that time, and continuing into this IRP, Verisign and NDC have
repeatedly mischaracterized the DAA as an “executory” or “conditional” contract, which merely provides for
the assignment of the .WEB Registry Agreement if NDC enters the Agreement with ICANN and if ICANN
thereafter approves the Agreement’s assignment to Verisign. ICANN has mischaracterized the DAA in this
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“It is received after the close of the application period.”



“The application form is incomplete (either the questions have not been fully answered or
required supporting documents are missing). Applicants will not ordinarily be permitted to
supplement their applications after submission.”83

Thus, an entity such as Verisign—which did not submit an application by the deadline—could not be an
applicant for .WEB unless it had submitted its own application in the first instance.
44.

The “Terms and Conditions” section of the AGB provides additional obligations in connection

with a new gTLD application. That section opens with the following language:
By submitting this application through ICANN’s online interface for a generic Top Level
Domain (gTLD) (this application), applicant (including all parent companies, subsidiaries,
affiliates, agents, contractors, employees and any and all others acting on its behalf) agrees
to the following terms and conditions (these terms and conditions) without
modification. Applicant understands and agrees that these terms and conditions are
binding on applicant and are a material part of this application.84
In other words, in exchange for being allowed to apply and be considered for a gTLD, the applicant “agree[d]”
to be bound by the terms and conditions set forth in this section “without modification”—and agreed that the
terms and conditions were not only “binding” but also “material.”
45.

In addition to the requirement that “Applicants may not resell, assign, or transfer any of

applicant’s rights or obligations in connection with the application,” the AGB’s Terms and Conditions set forth
other obligations and commitments on the part of applicants. For example:


“Applicant warrants that the statements and representations contained in the application
(including any documents submitted and oral statements made and confirmed in writing in
connection with the application) are true and accurate and complete in all material
respects.”85



“Applicant agrees to notify ICANN in writing of any change in circumstances that would render
any information provided in the application false or misleading.”86



“Applicant hereby authorizes ICANN to publish on ICANN’s website, and to disclose or
publicize in any other manner, any materials submitted to, or obtain or generated by, ICANN and
the ICANN Affiliated Parties in connection with the application….”87

All of these obligations were mandated by ICANN’s obligations of openness, transparency, fairness, and
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accountability.
46.

The New gTLD Program Rules also provided that applicants had certain rights. Of particular

relevance to this case, the AGB recognized that there would be instances when more than one applicant
would successfully make it through the application process (including the public notice and comment period
and the evaluation process)—resulting in a “contention set” of qualified applicants. The New gTLD Program
Rules therefore provided applicants with rights to settle contention sets in various ways. Indeed, the AGB
specifically “encouraged” applicants to settle “string contention” among themselves.
47.

Thus, the AGB specifically provided that applicants had the right to enter arrangements in

which one or more applicant withdrew their applications and/or entered into joint ventures or royalty or
revenue sharing agreements. The only restriction on such arrangements was that they could not materially
change the application—as such changes would violate the principles of transparency and accountability that
were supposed to govern the New gTLD Program. According to the AGB:
Applicants that are identified as being in contention are encouraged to reach a settlement or
agreement among themselves that resolves the contention. This may occur at any stage of
the process, once ICANN publicly posts the applications received and the preliminary
contention sets on its website.
Applicants may resolve string contention [sets] in a manner whereby one or more applicants
withdraw their applications. An applicant may not resolve string contention by selecting a
new string or by replacing itself with a joint venture. It is understood that applicants may seek
to establish joint ventures in their efforts to resolve string contention [sets]. However,
material changes in applications (for example, combinations of applicants to resolve
contention) will require re-evaluation.88
48.

Contention set members could also resolve their competing claims by a “private” auction

administered by the contention set, provided that all members of the contention set agreed to do so.89 Each
applicant involved in a contention set, therefore, had the right to propose a private auction as a means to
resolve the contention, the right to join in any such private auction, or the right to refuse to do so. The vast
majority of contention sets have been resolved through such private auctions.90 If, however, the members of
a contention set cannot resolve the string contention among themselves, they then proceed to an ICANN-
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administered auction (in which the auction proceeds are paid to ICANN, rather than distributed to the losing
bidders, as in a private auction).
49.

Participation in an ICANN Auction also creates obligations for the applicants. Among other

things, the AGB specifically states: “Only bids that comply with all aspects of the auction rules will be
considered valid.”91 The Auction Rules—under the heading “Validity of Bids”—provide that “the Bid must be
placed by a Bidder for its Application in an Open Contention set.” 92 The Auction Rules further provide that
“[a] Bid represents a price, which a Bidder is willing to pay to resolve string contention within a Contention
Set in favor of its Application.”93 The Auction Rules define “Bidder” as a “Qualified Applicant or its Designated
Bidder….”94 The Auction Rules define a “Qualified Applicant” as:
An entity that has submitted an Application for a new gTLD, has received all necessary
approvals from ICANN, and which is included within a Contention Set to be resolved by
Auction.95
The Rules define a “Designated Bidder” as “[a] party designated by a Qualified Applicant to bid on its behalf
in an Auction.”96 Thus, an Applicant is obligated to submit bids only on its own behalf and in an amount that
the Applicant itself is willing to pay—or to designate a Designated Bidder—the identity of which would have
to be disclosed—to do so on the Applicants’ behalf. (As discussed below, NDC did neither in this case.)
50.

The Auction Rules, in tandem with the New gTLD Program Rules, also confer rights on the

applicant. Specifically, the applicant who submits the highest, valid bid is declared the “Winner” in the
contention set. Its application is declared as the “Winning Application”—i.e., the “Application that prevails
contention.”97 The applicant with the Winning Application is entitled to proceed to negotiate and (if
negotiations are successful) to enter a Registry Agreement with ICANN for the gTLD in question. 98
51.

In reviewing the terms of the DAA with these rights and obligations in mind, there is no

question that NDC impermissibly sold, assigned, and transferred them to Verisign through the DAA, and that
ICANN should have recognized as much and acted to disqualify NDC’s application and bids. As we show
below, and as the Panel will gather from its own review of the DAA, through the DAA, Verisign secretly
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became the .WEB Applicant, and NDC became nothing but a cloak to conceal that fact.
(b)
52.

The DAA

Verisign and NDC executed the DAA on 25 August 2015. Under the DAA, Verisign agreed

to pay NDC:
 Redacted - Third Party Designated Confidential Information
99

 Redacted - Third Party Designated Confidential Information
100

and

 Redacted - Third Party Designated Confidential Information
101

53.

We will address the argument that Verisign/NDC has made in the past that the DAA was

“executory” with respect to the future assignment of the .WEB registry agreement, if and when they make in
their Amici submission. But there can be no serious question—and ICANN should have immediately
recognized as much—that upon the execution of the DAA in August 2015, NDC—

Redacted

hird Party Designated Confidential Informa

—sold, assigned, and transferred some if not all of the various rights and obligations NDC had in its
.WEB Application to Verisign, in violation of the Terms and Conditions of the AGB, which are expressly
“binding on applicant and are a material part of th[e] application.” 102
Redacted - Third Party Designated Confidential Information

54.

Following its entering into the DAA with Verisign, NDC could no longer fulfill key obligations

associated with the .WEB Application, because NDC had sold, assigned, and transferred complete control
over the Application to Verisign in all material respects. Nor did NDC have any material rights left in its
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Application. Those, too, had been sold, assigned, and transferred to Verisign. Thus, as described above, the
AGB’s “Terms and Conditions” obligated each applicant to warrant that the statements in its application “are
true and accurate and complete in all material respects, and that ICANN may rely on those statements and
representations in fully evaluating this application.”105 The AGB’s “Terms and Conditions” further obligated
NDC to notify ICANN in writing of any change in circumstances that would render any information
provided in the application false or misleading, whether by way of an affirmative representation or as a
result of an omission of information.106
55.

Under the DAA, however, NDC could no longer fulfill those obligations.

Redacted - Third Party Designated Confidential Information

56.

Redacted - Third Party Designated Confidential Information

Those obligations were of
course unfulfilled, as Verisign/NDC kept Verisign’s acquisition of NDC’s .WEB application a secret from the
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Internet community (including, apparently, ICANN) until after the ICANN Auction. If, indeed, as ICANN,
Verisign, and NDC claim, there was nothing improper about the arrangement agreed between NDC and
Verisign, or that the arrangement did not constitute a material change to NDC’s application, it bears asking
why NDC and Verisign did not disclose the DAA to ICANN when it was concluded. ICANN certainly appears
not to have entertained this obvious question at all.
57.

Nor did NDC have any rights under the Application, or any control over how .WEB would be

pursued, after it entered into the DAA.

Redacted - Third Party Designated Confidential Information

Thus, Verisign had stepped into NDC’s shoes and became the true applicant and
the true “Bidder” for .WEB,

Redacted - Third Party Designated Confidential Information

it became
Verisign’s undisclosed agent, with the sole purpose of secretly pursuing the .WEB Application solely for the
benefit of Verisign, a non-applicant for the .WEB gTLD.
58.

Redacted - Third Party Designated Confidential Information
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Redacted - Third Party Designated Confidential Information

59.

As discussed in Afilias’ Amended Request (and discussed further below), Verisign evidently

determined that NDC should not participate in a Private Auction, and instead should proceed to an ICANN
Auction—where ICANN would receive all of the proceeds (as opposed to a private auction, where the
proceeds are allocated among the other bidders).
Redacted - Third Party Designated Confidential Information
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Redacted - Third Party Designated Confidential Information

60.

In the event that NDC won the .WEB Auction—which seemed a likely scenario, given

Verisign’s deep pockets and the fact that none of the other Applicants knew that Verisign was in the
competition (which would likely have changed their bidding strategy)—
Redacted - Third Party Designated Confidential Information

61.

Thus, by entering the DAA, NDC impermissibly sold, transferred, and assigned virtually all

of its rights and obligations in the .WEB Application to Verisign. As of August 2015, NDC was falsely holding
itself out as the applicant—seeking to obtain the rights to .WEB for its own benefit and for the purposes set
forth in its Application. In reality, NDC was acting “exclusively” for “the benefit of Verisign” and solely to
advance Verisign’s undisclosed purposes to obtain the rights to .WEB for itself as a non-applicant. Verisign
had become the true applicant for .WEB—with full control over all of the rights and obligations of NDC’s .WEB
Application—despite never having submitted an application, never having gone through the notice and
comment period and the application process, and never having disclosed to the Internet community that it
was seeking to acquire .WEB.
62.

The DAA prevented any scenario under which NDC could or would retain any role or

ownership interest in .WEB—whether during or after the application and auction process—except as a
recipient of the money that Verisign was contractually obligated to pay to NDC in exchange for having sold,
assigned, and transferred its rights and obligations in its .WEB application.
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63.

In sum, there is no remotely plausible argument under which NDC did not sell, assign, or

transfer rights and obligations in connection with the .WEB Application to Verisign, which, again, was a
“binding” and “material” term of the New gTLD Program Rules.123 ICANN Staff should have easily recognized
this. There is nothing anywhere in the language of the New gTLD Program Rules to suggest that ICANN has
“discretion” to enforce the rule that an “Applicant may not resell, assign, or transfer any of the applicant’s
rights or obligations in connection with the application.” Even if the New gTLD Program Rules provided
ICANN with such discretion, ICANN could not exercise such discretion consistent with its Articles and Bylaws
under the circumstances of this case. The manner in which NDC sold, assigned, and transferred its rights
and obligations in the .WEB application to Verisign rendered key elements of the application process
meaningless, including: the public notice and comment period; the evaluation criteria concerning the
applicant’s business plan and its intentions in seeking the gTLD registry rights; the ability for Qualified
Applicants to resolve contention sets amicably and among themselves; and the requirement that Qualified
Applicants bid on their own behalf (so as not to render the prior steps in the process meaningless). Both the
plain language of the Rule, and the Bylaw’s mandate that ICANN perform its Mission openly and
transparently—and by making “decisions by applying documented policies consistently, neutrally, objectively,
and fairly”—required ICANN to disqualify NDC’s application for this violation. ICANN breached its Articles
and Bylaws by failing to do so.
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2.

NDC’s Failure to Amend its Application to Correct False, Misleading, and
Incomplete Information
(i)

64.

The AGB’s Disclosure Requirements

Applicants such as NDC were required to warrant that all of the statements in their

applications were true, accurate, and complete, and agreed to notify ICANN “promptly” if any “change in
circumstances” rendered the application to be “false or misleading,” whether by virtue of material information
included in or omitted from the application. As stated in Module 6 of the AGB (“Top-Legal Domain Application
– Terms and Conditions”):
Applicant warrants that the statements and representations contained in the
application (including any documents submitted and oral statements made and confirmed
in writing in connection with the application) are true and accurate and complete in all
material respects, and that ICANN may rely on these statements and representations fully
in evaluating this application. Applicant acknowledges that any material misstatement
or misrepresentation (or omission of material information) may cause ICANN and the
evaluators to reject the application without a refund of any fees paid by Applicant.
Applicant agrees to notify ICANN in writing of any change in circumstances that
would render any information provided in the application false or misleading.124
(ii)
65.

The DAA Constituted Material Information that NDC was Required to
Disclose

As soon as NDC entered into the DAA with ICANN, almost none of the information in NDC’s

.WEB Application—and certainly, almost none of the information that had been posted for public comment—
was true, accurate, or complete. Nor were the statements made by NDC’s representatives, in phone calls
and in writing, to ICANN. There can be little argument that NDC’s failure to update its application constituted
an “omission of material information” that rendered its application to be false and certainly misleading.
66.

As discussed above, the AGB stated that an important application criterion was the

presentation of “a thorough and thoughtful analysis” of the “proposed business model” for the new gTLD. The
AGB said that ICANN was not merely seeking “to certify business success.” In addition, “an important
objective of the new TLD process” was “to diversify the name space, with different registry business models
and target audiences.”125 According to the AGB, ICANN was not merely seeking “safeguards for registrants”;
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it was also seeking “to encourage innovation.”126 Most of the public portion of NDC’s .WEB application was
dedicated to addressing these specific issues. Thus, NDC made the representations not only to ICANN; NDC
made them to the entire Internet community as part of ICANN’s public comment mechanism, which, as
explained above, are meant to “involve[] the participation of many stakeholder groups in a public discussion,”
“allow time for the community to review and submit comments on posted application materials,” and “provide
a means for the public to bring forward any other relevant information or issues.”127
67.

Yet after NDC’s entry into the DAA, all of NDC’s representations on these issues—

concerning, for example, NDC’s proposed business plan, NDC’s “proven executive team” with the “long-term
commitment” to execute the plan, and the manner in which NDC’s team intended to implement the plan—
became false or misleading, whether by omission or commission. For example:


NDC represented that if its Application prevailed, users of .WEB would “benefit from the longterm commitment of a proven executive team that has a track-record of building and
successfully marketing affinity TLD’s” such as .CO.128 After entering the DAA, this
representation was false and misleading.



NDC represented that if its Application prevailed, NDC’s “intention” was “for .WEB to be added
to .CO’s product portfolio, where it can benefit from economies of scale along with the firm’s [i.e.,
NDC’s] experience and expertise in marketing and branding TLD properties.”129 After entering
the DAA, this representation was false and misleading.



NDC represented that under its stewardship, .CO had “differentiated itself from other existing
TLDs by combining innovative branding” with, inter alia, “unprecedented marketing
campaigns,” and that NDC “plan[ned] to implement a very similar strategy for .WEB in its
launch, operation, promotion and growth.”130 After entering the DAA, this representation was
false and misleading.



NDC represented that if its Application prevailed: “We [i.e., NDC] plan to target a similar [i.e.,
to .CO] community of entrepreneurs, startups, and progressive corporate entities that are
looking for an online presence with a suitable domain name,” and that NDC’s “marketing
strategy will utilize a 3 pillar framework, similar to that used with .CO.”131 After entering the
DAA, this representation was false and misleading.



NDC represented that if its Application prevailed: “We [i.e., NDC] plan to foster the community
of users of .WEB via a combination [of] community engagement and outreach, use-case
development and direct marketing to base.”132 After entering the DAA, this representation was
false misleading.
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68.

Not only were all of these specific representations to ICANN and the Internet community

false and misleading after NDC entered into the DAA with Verisign, through the DAA, the entire premise
underlying the Application—i.e., that NDC was applying for the .WEB gTLD rights on its own behalf and for
the reasons stated in its Application (rather than on behalf of an undisclosed, non-applicant)—became false
and misleading. NDC gave up virtually all of its rights in the .WEB Application, along with any possibility of
obtaining the .WEB registry rights for itself.
69.

The DAA plainly constituted a “change of circumstances” that rendered “information

provided in the application false or misleading.”133 Indeed, it would be difficult to imagine a change of
circumstances more dramatic than that represented by the DAA—in which an entirely different entity (and
one vastly different in every respect from NDC) was taking over all of the rights in the application. Yet NDC
did not, as required, “notify ICANN in writing” about this “change in circumstances” that rendered its
application false or misleading. In fact, as previously mentioned, Redacted

Third Party Designated Confidential nformation
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Thus, under the

DAA, NDC was no longer able to comply with its obligations in connection with the .WEB Application; and
NDC plainly failed to do so.135
(iii)
70.

Material Misstatements by NDC’s Representative

The Terms and Conditions for Top-Level Domain Applications also expressly applied to the

Applicant’s “oral statements made and confirmed in writing in connection with the application.” 136 Such
statements also had to be “true and accurate and complete in all material respects.” 137 NDC also violated
this “binding” and “material” requirement of the New gTLD Program Rules.
71.

As set forth in Afilias’ Amended Request, shortly before the private auction that was

scheduled for 15-16 June 2016, NDC informed other members of the .WEB contention set that NDC would
not be participating in the private auction and would insist on proceeding to the ICANN Auction. Mr. Rasco
indicated that it was not his—or even NDC’s decision—as to whether to participate in the private auction or
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the ICANN Auction. Mr. Rasco’s comments to that effect were consistent with NDC’s obligations to Verisign
under DAA. Redacted - Third Party Designated Confidential Information
138

Thus, on 6 June 2016, Jon Nevett, an executive at Ruby

Glen (a .WEB applicant owned by Donuts Inc.), wrote to Mr. Rasco, as well as to Messrs. Juan Diego Calle
and Nicolai Bezonoff. (As stated above, NDC’s .WEB Application listed Rasco, Calle, and Bezonoff as NDC’s
three “directors” and also as its three “officers and partners.”) Mr. Nevett wrote:
Hi guys. Jose and I corresponded last week, but I wanted to take another run at the three of
you. Not sure if you three are still the Board members of your applicant, but I wanted to reach
out to discuss a couple of ideas. Until Monday, I believe that we have a right to ask for a 2
month delay of the ICANN auction with the agreement of all applicants. Would you be ok
with an extension while we try to work this out cooperatively?139
Mr. Rasco responded (with Mr. Calle in copy) in relevant part:
The three of us are still technically the managers of the LLC, but the decision goes
beyond just us. Nicolai is at NSR full time and no longer involved with our TLD applications.
I’m still running our program and Juan sits on the board with me and several others. Based
on your request, I went back to check with all the powers that be and there was no
change in the response and [we] will not be seeking an extension. It pains me
personally to stroke a check to ICANN like this, but that’s what we’re going to have to do just
like others did on .app and .shop.140
72.

Rasco’s response led Ruby Glen to complain to ICANN that a third party (as represented by

the other “powers that be”) was likely controlling NDC. In response, on 27 June 2016, an official in ICANN’s
New gTLD Operations, Mr. Jared Erwin, wrote to Mr. Rasco of NDC:
We would like to confirm that that there have not been changes to your application or the
[NDC] organization that need to be reported to ICANN. This may include any
information that is no longer true and accurate in the application, including changes
that occur as part of regular business operations (e.g., changes to officers or directors,
application contacts).141
73.

Recalling that the AGB also prohibits the “omission of material information,” Rasco’s

carefully crafted answer only addressed part of ICANN’s inquiry: “I can confirm that there have been no
changes to the [NDC] organization that would need to be reported to ICANN.”142 While stating that there had
been no changes to NDC’s organization, however, Mr. Rasco failed to address ICANN’s inquiry as to whether
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there was “any information that is no longer true and accurate in the application.” As set forth above, there
were now numerous representations in NDC’s application that were patently false. Again, the entire premise
of the application—i.e., that NDC was seeking .WEB for its own benefit, to be deployed pursuant to the
business plan and for the reasons described in the application—was no longer remotely “true and accurate.”
It was now an outright lie.
74.

On 7 July 2016, ICANN’s Ombudsman contacted Mr. Rasco, again focusing on whether

there had been any changes to the NDC organization. The Ombudsman wrote:
I have been shown an email which suggests that one of your directors is no longer taking an
active part in the application, and that there are other directors now involved. The
complainant also suggested that your shareholders have now changed since the original
application. It was suggested that this would change the auction by making knowledge of
your applicant company different, and therefore it was unfair to the other applicants. I’m sure
you can clarify this.143
75.

This time, Mr. Rasco specifically misrepresented to the ICANN Ombudsman that nothing

had changed about NDC’s .WEB application, and misrepresented that he (Rasco) and NDC’s other
“Members (i.e. shareholders)”—who had “never changed”—were still making all of NDC’s “major decisions”:
There have been no changes to the [NDC] application. Neither the governance,
management nor the ownership … has changed. In an LLC, there are no directors, it is a
manager managed company, as designated by Members of the LLC within the Operating
Agreement of the Limited Liability Company. There has never been an amendment to that
operating agreement. There are no new “directors,” nor have any left the company, and while
the managers are ultimately responsible for the LLC, as a Manager, I take my duties very
seriously and for major decisions, I confer with the Members (i.e. shareholders),
which again for clarification, have never changed. I hope this clarification puts the matter
to rest.144
76.

There is simply no way to reconcile Mr. Rasco’s representations to the ICANN Ombudsman

with the terms of the DAA. At this point, under the terms of the DAA, neither Mr. Rasco nor the other Managers
of NDC were making any “major decisions” (or even minor ones) in connection with NDC’s .WEB Application.
Verisign was making all such decisions.
77.

On 8 July 2016, Ms. Christine Willett (Vice President, gTLD Operations, Global Domains
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Division) apparently followed up with Mr. Rasco by telephone.145 In Ms. Willett’s summary of the telephone
conversation, which she sent to the ICANN Ombudsman later the same day, she advised the Ombudsman
that Mr. Rasco had assured her that NDC’s “application materials were still true and accurate.”146 Regarding
Mr. Rasco’s representation to other applicants that he (Rasco) had not made the decision for NDC to skip
the private auction, Mr. Rasco apparently advised Ms. Willett that he had intentionally misled these other
applicants. Ms. Willett summarized Mr. Rasco’s account as follows:
[Rasco] was contacted by a competitor [i.e., Ruby Glen] who took some of his words out of
context and [was] using them as evidence regarding the alleged change in ownership. In
communicating with that competitor, he used language to give the impression that the
decision to not resolve the contention privately was not entirely his. However, this decision
was in fact his.147
78.

To the contrary, based on the DAA, Mr. Rasco’s representation to Mr. Nevett of Ruby Glen

that other “powers” had decided that NDC would skip the private auction and proceed to the ICANN Auction
was closer to the truth than the blatant falsehoods that Rasco was now serving up to ICANN.
Redacted - Third Party Designated Confidential Information

79.

Redacted - Third Party Designated Confidential Information
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application to be false and misleading—NDC (via Mr. Rasco) responded by lying to and misleading ICANN.
Mr. Rasco’s oral assertions—which he confirmed to ICANN in writing—that there had been no changes to
NDC’s application, and that he (Rasco) was continuing to make all “major decisions” in connection with the
.WEB application—were plainly and demonstrably false and misleading. This should all have been readily
apparent to ICANN, yet ICANN did nothing.
(iv)
82.

ICANN’s Failure to Disqualify NDC’s Application

Based on an even cursory analysis of the DAA—let alone one based on a good faith

application of the New gTLD Program Rules in accordance with ICANN’s obligations pursuant to its Articles
and Bylaws—ICANN knew that NDC had committed these material breaches of the New gTLD Program
Rules by (at the latest) August 2016, when Verisign provided ICANN with the DAA (and also the 26 July 2016
letter from Mr. Livesay to Mr. Rasco). Yet ICANN failed to act in accordance with the New gTLD Program
Rules and its Articles and Bylaws.
83.

Here, the AGB provides that each applicant “acknowledges that any material misstatement

or misrepresentation (or omission of material information) may cause ICANN and the evaluators to reject the
application without a refund of any fees paid by Applicant.”156 Both ICANN and the Amici have suggested
that the word “may” provides ICANN with discretion on whether to reject the application for a material
misstatement, misrepresentation, or omission. But again, ICANN must exercise any discretion that it has
consistent with its Articles and Bylaws. The breaches here made a mockery of the most basic principles by
which ICANN was required to implement the New gTLD program, including openness, transparency, fairness,
equal treatment of the applicants, and “the participation of many stakeholder groups in a public discussion.”157
84.

ICANN must operate consistently with its Articles and Bylaws not only for its own sake, but

for the sake of the entire Internet community. By failing to disqualify NDC’s application and bid for its material
misstatements, misrepresentations, and omissions, ICANN allowed NDC and Verisign to deceive not only
ICANN, but the entire Internet community that ICANN is meant to serve—ranging from the other applicants
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for .WEB who acted in good faith and followed the New gTLD Program Rules, to the consumers and users
of Internet services who were falsely led to believe that they had the opportunity to review and comment on
the applications of all applicants who were seeking the gTLD rights in .WEB.
85.

Moreover, by allowing Verisign secretly to take over NDC’s application—to “indirectly

participate” in the contention set and to seek to become the registry operator for .WEB under the cover of
NDC’s application—ICANN wiped away the years of “‘carefully deliberated policy development work’ by the
ICANN community,” which had resulted in “an application and evaluation process for new gTLDs that is
aligned with the policy recommendations” made by the Internet community, and which were meant to
advance ICANN’s Mission in a manner that is consistent with its Articles and Bylaws. 158 Other applicants in
the .WEB contention set—who followed the “clear roadmap”159 provided by the New gTLD Program Rules
for reaching delegation of the .WEB domain—were plainly treated differently from Verisign, who was allowed
by ICANN to participate “indirectly” in the .WEB contention set without ever having submitted an application,
without being the subject to the public notice and comment and evaluation process, and without ever being
required to disclose even its interest in the .WEB gTLD until after the contention set was resolved in favor of
its agent, NDC.
86.

ICANN’s failure to disqualify NDC’s application and bid resulted in an application and auction

process that was devoid of transparency, openness, and accountability; that failed to enable competition and
open entry in Internet-related markets; that failed to apply documented polices consistently, neutrally,
objective, and fairly; and that failed to apply standards, policies, or practices in a non-discriminatory manner.
For all of these reasons, ICANN violated its Articles and Bylaws when it failed to disqualify NDC’s bid and
application upon receiving the DAA in August 2016.
3.

ICANN Staff Failed to Disqualify NDC’s Bids
(i)

87.

The Auction Rules

We briefly summarized the Auction Rules above regarding NDC’s rights and obligations in
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connection with its .WEB Application in the section above. Like the rest of the New gTLD Program Rules, the
Auction Rules were meant to advance, inter alia, ICANN’s governing principles of transparency, fairness, and
accountability. They were designed to ensure that Applicants were bidding on their own behalf—not on behalf
of a non-applicant, concealing itself behind the Applicant.
88.

As stated above, the AGB provides: “Only bids that comply with all aspects of the auction

rules will be considered valid.”160 The Auction Rules state at the outset, under the heading “Participation
in the Auction,” who is eligible to participate in an ICANN Auction:
Prior to the scheduling of an Auction, an Intent to Auction notice will be provided to all
members of an eligible Contention Set via the ICANN Customer Portal. To be eligible to
receive an Intent to Auction notice from ICANN, requirements a-d below must be met:
All active applications in the Contention Set have:
a)

Passed evaluation

b)

Resolved any applicable GAC advice

c)

Resolve any objections

d)

No pending ICANN Accountability Mechanisms161

89.

Here, Verisign was never subjected to and did not pass any evaluation. More broadly, if a

non-applicant were allowed to conceal its “indirect” participation in an application

Redacted

hird Party Designated Confidential Information

,162 there would be no opportunity for GAC advice, objections, or ICANN Accountability Mechanism
based on the non-applicant’s concealed identity and purposes in seeking the TLD. Here, too, Verisign’s and
NDC’s deceptive conduct rendered the Auction Rules’ “participation” requirements meaningless.
90.

The Auction Rules further stipulated that “[p]articipation in an Auction is limited to

Bidders.”163 The Auction Rules defined “Bidders” as either: (1) a “Qualified Applicant”; or (2) a “Designated
Bidder” of a Qualified Applicant.164
91.

Under the Auction Rules, a Qualified Applicant is defined as “[a]n entity that has submitted

an Application for a new gTLD, has received all necessary approvals from ICANN, and which is
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included in a Contention Set to be resolved by an Auction.”165 At the risk of stating the obvious, Verisign
did not submit an application for .WEB, did not receive any approvals from ICANN, and was not part of the
.WEB contention set. Verisign was not a Qualified Applicant.
92.

The Auction Rules define a “Designated Bidder” as “[a] party designated by a Qualified

Applicant to bid on its behalf in an Auction.”166 NDC does not appear to have designated a “Bidder” for the
.WEB Auction, but any such “Designated Bidder” would not have been bidding on NDC’s behalf, but rather
on Verisign’s. In any event, NDC certainly did not designate and disclose any Designated Bidder prior to the
.WEB Auction.
93.

Lest there be any doubt, the Auction Rules also provided (under the heading “Validity of

Bids”) that each “Bid must be placed by a Bidder for its Application in an Open Contention Set[.]”167 The
Auction Rules provided further that a Bidder may only “bid on its behalf” and that all such bids must reflect
“a price, which the Bidder is willing to pay to resolve string contention within a Contention Set in favor of its
Application.”168
94.

Moreover, the Auction Rules required each Bidder to enter a Bidder Agreement with the

Auction Manager (appointed by ICANN to conduct the ICANN Auction). The new gTLD Auctions Bidder
Agreement also provided that that “the Qualified Applicant will place bids in the Auction on its own behalf
or may designate an agent (“Designated Bidder”) to enter bids in the Auction on the Qualified
Applicant’s behalf.”169
95.

Thus, the prohibition against bids being made on behalf of any entity other than a Qualified

Applicant was stated plainly and repeatedly throughout the Auction Rules. A simple review of the DAA’s
terms demonstrate that they required NDC to violate and subvert the Auction Rules—which is precisely what
NDC did. NDC—the “Qualified Applicant”—was not making bids “on its own behalf.” Nor could it appoint a
“Designated Bidder” to bid on NDC’s behalf. Redacted - Third Party Designated Confidential Information
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Redacted - Third Party Designated Confidential Information

96.

Through the DAA, Verisign and NDC turned the terms and conditions of the Auction Rules

and the Bidder Agreement upside down—emptying them of the basic principles they were designed to
secure. Instead of a Qualified Applicant being able to appoint a Designated Bidder to act as the Qualified
Applicant’s agent to enter bids on its behalf, the DAA enabled Verisign—a non-qualified, non-applicant, hiding
from the Internet community under the cover of NDC’s application—to use NDC as its undisclosed agent to
make bids exclusively on Verisign’s behalf and solely for Verisign’s benefit. Needless to say, since NDC bore
no economic risk in submitting any of its bids at the .WEB Auction, each of the bids NDC submitted
necessarily reflected an amount that Verisign was willing to pay for .WEB, and which Verisign was obligated
to pay under the DAA.
(ii)
97.

ICANN was Required to Automatically Disqualify NDC’s Bid for
Violating the Auction Rules

Each bid that NDC placed on Verisign’s behalf was therefore an invalid bid under the New

gTLD Program Rules.172 Under the Auction Rules, an invalid bid must be treated as “an exit bid at the startof-round price for the current auction round.”173 In other words, under the New gTLD Program Rules, each of
NDC’s bids was required to be treated as “an exit bid.” NDC should never have been allowed to move to the
next bidding round, and once its subterfuge was discovered, all of its bids should have been declared in
default—from its opening bid to its winning bid. As stated by the Auction Rules:
Once declared in default, any Winner is subject to immediate forfeiture of its position in the
Auction and assessment of default penalties.
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After a Winner is declared in default, the remaining Applications (that have not withdrawn
from the New gTLD Program) which are not in a Direct Contention relationship with any of
the non-defaulting Winning Applications will receive offers to have their Applications
accepted, one at a time, in descending order of and subject to payment of its respective final
Exit Bid. In this way, the next Bidder would be declared the winner subject to payment
of its Exit Bid.174
98.

The Auction Rules provided further:

If, at any time following the conclusion of an Auction, the Winner is determined by
ICANN to be ineligible to sign a Registry Agreement for the Contention String that was the
subject of the Auction, the remaining Bidders (with applications that have not been withdrawn
from the new gTLD Program) will receive offers to have their Applications accepted,
one at a time, in descending order of and subject payment of its Exit Bid. In this way,
the next Bidder would be declared the Winner subject to payment of its Exit Bid.175
99.

Therefore, the New gTLD Program Rules plainly required ICANN to declare NDC’s bids in

default and award the .WEB TLD to Afilias as the next highest bidder. There is nothing in the New gTLD
Program Rules to suggest that ICANN may overlook the requirement that only a “Qualified Applicant” (or its
“Designated Bidder”) may place bids in an ICANN Action. Nor is there anything in the Rules to suggest that
ICANN may overlook the requirement that a Qualified Applicant “will place bids in the Auction “on its own
behalf,” or “designate an agent (‘Designated Bidder’) to enter bids in the Auction on the Qualified Applicant’s
behalf.” Similarly, there is nothing in the New gTLD Program Rules to allow ICANN to ignore the rule that
“[o]nly bids that comply with all aspects of the auction rules will be considered valid”—and that that an invalid
bid must be treated as “an exit bid at the start-of-round price for the current auction round.”
100.

Even assuming arguendo that the language of the rules are not plainly mandatory—and that

ICANN had discretion in their application—ICANN could not choose to overlook these violations in the context
of this case. Allowing NDC secretly to bid on Verisign’s behalf rendered all of the preceding steps in the
application process meaningless. ICANN was not permitted by its Articles and Bylaws to overlook such a
violation, which again made the bidding process inconsistent with the same requirements as stated above
with respect to NDC’s violation of the no resale, assignment, or transfer rules, and NDC’s failure to correct
the material misstatements, misrepresentations, and omissions in its application.
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101.

Similarly, nothing in the New gTLD Program Rules suggests that ICANN has any discretion

in enforcing the provision in the Auction Rules that states that if a Winner is declared in default, or is
determined to be ineligible to sign a Registry Agreement for Domain at any time following the conclusion of
an Auction, then “the remaining Bidders (with applications that have not been withdrawn from the New gTLD
Program), will receive offers to have their Applications accepted, one at a time, in descending order of and
subject to payment of its respective Exit Bid.” Again, this rule—and ICANN’s lack of discretion in enforcing
it—is consistent with ICANN’s governing principles of openness, fairness, accountability, good faith and nondiscrimination. If the application or the bid of a “Winning Bidder” is disqualified by ICANN, then it is only fair
that the “Qualified Applicant” with the next highest bid should be offered the opportunity to obtain the TLD
rights subject to payment of its Exit Bid. That applicant (in this case, Afilias) will have gone through the
expensive, arduous, and multi-year process of reaching the ICANN Auction phase, and will have submitted
the highest valid Bid to acquire the rights to the Domain. There is nothing in the New gTLD Program Rules
to suggest that ICANN can in its “discretion” ignore or deviate from these plainly stated procedures. Moreover,
because the Auction Rules apply the “second-highest-bid” principle—i.e., that the “Winning Bidder” pays the
bid amount of the second highest bid—ICANN is required to offer .WEB to Afilias at the second highest bid
after NDC’s bid is disqualified.176
B.

ICANN’s Self-serving and Superficial Investigation of Afilias’ Concerns and Decision
to Proceed to Contracting with NDC and Verisign Breached the Articles and Bylaws

102.

Instead of disqualifying NDC’s application and auction bids, as it was required to under the

New gTLD Program Rules and Articles and Bylaws, ICANN took steps to protect itself (i.e., cover-up), NDC
and Verisign from criticism. It did so under the pretext of seeking information from certain contention set
members (Ruby Glen, NDC, and Afilias) and Verisign for the purposes of making an “informed resolution” of
various concerns that had been raised by Afilias and Ruby Glen. As described below, ICANN was far from
open and transparent in how it handled this information gathering exercise, and its actions far from neutral,
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objective, fair, non-discriminatory, or in good faith.
1.
103.

ICANN Receives the DAA on 23 August 2016

Assuming arguendo that ICANN did not know about Verisign’s involvement in NDC’s .WEB

application prior to the ICANN Auction on 27 July 2016, it did not take long for ICANN to find out. As the
Panel is by now aware, Verisign filed a 10-Q statement with the U.S. Securities and Exchange Commission
on 28 July 2016 that stated in a footnote:
Subsequent to June 30, 2016, [Verisign] incurred a commitment to pay approximately
$130.0 million for the future assignment of contractual rights, which are subject to a thirdparty consent.177
Verisign’s disclosure was incomplete and inaccurate. Redacted - Third Party Designated Confidential Information

.
104.

Verisign’s “disclosure” caught the attention of the press, which issued headlines like: It looks

like Verisign bought .Web domain for $135 million (SEC Filing);178 Verisign likely $135 million winner of .web
gTLD;179 and Someone (cough, cough, VeriSign) just gave ICANN $135m for the rights to .web.180 According
to one such press article: “Industry speculation is that the owner of the dot-com registry, Verisign, is secretly
behind Nu Dot Co and plans to purchase .web in order to remove what could be a serious competitor to its
dot-com crown.”181
105.

A few days following Verisign’s 10Q, on 31 July 2016, NDC’s Jose Ignacio Rasco emailed

ICANN’s Christine Willett. The Panel will recall that, several weeks earlier, Mr. Rasco had assured Ms. Willett
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that NDC’s “application materials were still true and accurate.” He had also made representations about
NDC’s application and who controlled it to ICANN’s Ombudsman.182 Redacted - Third Party Designated Confidential Information

106.

ICANN has produced no documents to identify the person(s) from Verisign who contacted

Mr. Atallah, or what they discussed (although ICANN’s privilege log shows that Mr. Atallah was involved in
multiple communications about .WEB during this time frame—all of which ICANN claims are privileged185).
But on 1 August 2016, Verisign issued its press release, in which Verisign simply stated:
[Verisign] entered into an agreement with [NDC] wherein [Verisign] provided funds for
[NDC’s] bid for the .web TLD. We are pleased that the [NDC] bid was successful.
We anticipate that [NDC] will execute the .web Registry Agreement with [ICANN] and will
then seek to assign the Registry Agreement to Verisign upon consent from ICANN.186
Once again, Verisign’s description of its “agreement” with NDC was at best incomplete and misleading. To
mention just one material omission: Verisign made no mention of the date that it had entered in to its
agreement with NDC, let alone provide any other details of the transaction.
107.

On 8 August 2016, in light of Verisign’s press release, Mr. Scott Hemphill, Afilias’ Vice

President and General Counsel, wrote to Mr. Atallah to state Afilias’ concerns based on the public reports
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concerning Verisign’s involvement in NDC’s application. Mr. Hemphill did not at this point know the terms of
the DAA (and indeed, would not know them until December 2018 after ICANN produced the DAA pursuant
to a document production order by the Emergency Arbitrator in this IRP). Mr. Hemphill stated in his letter:
We have not been able to review a copy of the agreement(s) between NDC and Verisign
with respect to [their reported] arrangement, but it appears likely, given the public statements
of VeriSign, that [NDC] and VeriSign entered into an agreement in the form of an option or
similar arrangement with respect to the rights and obligations of NDC regarding its .WEB
application.187
Mr. Hemphill observed—based on the limited information available to him—that the reported arrangement
likely violated numerous provisions of the New gTLD Program Rules. For example, Mr. Hemphill wrote: “[T]he
type of option agreement that apparently exists between NDC and Verisign likely constitutes a change in
control of the applicant. A change in control can be effected by contract as well as by changes in equity
ownership.”188 Accordingly, Mr. Hemphill requested on behalf of Afilias that “ICANN promptly undertake an
investigation of the matters set forth in this letter and take appropriate action against NDC and its .WEB
application for violations of the Guidebook….”189 Shortly thereafter, Mr. Hemphill also lodged a complaint on
behalf of Afilias with the ICANN Ombudsman.190
108.

On 23 August 2016, Mr. Ronald L. Johnston of Arnold & Porter (acting for Verisign) wrote a

lengthy letter to Mr. Eric Enson of Jones Day (acting for ICANN),191 Redac ed - Third Par y Designa ed Confiden ial nforma ion
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Afilias has not had sight of ICANN’s “request for information” and does not

know when it was sent, its contents, or its genesis. Notwithstanding ICANN’s agreement in this IRP to search
for and produce the “request for information” to which Mr. Johnston’s letter was apparently responding,
ICANN has failed to produce the request (or any other communications between Verisign and ICANN prior
to 23 August 2016 for that matter).193
109.

Redacted - Third Party Designated Confidential Information
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Redacted - Third Party Designated Confidential Information

Anyone at ICANN who
had actually read the DAA would have recognized that Mr. Johnston’s description of the agreement was
woefully incomplete. Redacted - Third Party Designated Confidential Information

Moreover, anyone familiar with the New gTLD Program Rules would have recognized that even under the
incomplete description of the DAA as provided by Mr. Johnston, NDC had still violated its material obligations
as an applicant, as discussed above in Section III.A.
110.

As discussed in Section III.A above, once ICANN learned of the terms of the DAA, it was

required to disqualify NDC’s application and bid. Instead, ICANN proceeded to commence an “investigation”
designed to protect itself.
2.
111.

ICANN’s “Investigation” of Afilias’ Concerns

Having received no response to his 8 August 2016 letter, Mr. Hemphill wrote again to

Mr. Atallah on 9 September 2016, asking him, inter alia, to confirm that ICANN would not enter into a Registry
Agreement with NDC for .WEB until the Ombudsman had completed its investigation, the ICANN Board had
reviewed the matter, and that any ICANN accountability mechanisms had been completed. 197 There would
be no response to this letter until the end of September.
112.

On 16 September 2016, Ms. Willett sent a letter with a series of detailed questions (the

44

“Questionnaire”) to representatives of Afilias, Verisign, NDC, and Ruby Glen. Ms. Willett stated in her letter:
In various fora, Ruby Glen LLC (Ruby Glen) and Afilias Domains No. 3 Limited (Afilias) have
raised questions regarding, among other things, whether NU DOT CO LLC (NDC) should
have participated in the 27-28 July 2016 auction for the .WEB contention set and whether
NDC’s application for the .WEB gTLD should be rejected. To help facilitate informed
resolution of these questions, ICANN would find it useful to have additional
information.198
113.

At this point, ICANN was already in possession of Mr. Johnston’s lengthy 23 August 2016

letter to Mr. Enson, the DAA, and other documents that had been submitted with Mr. Johnston’s letter.
Remarkably, Ms. Willett’s letter made no mention of these documents or provided any hint that ICANN had
already sought and received input from Verisign. To state the obvious, the deck was stacked: Verisign and
NDC knew why Ms. Willett was writing and the substantive motivations behind the questions she was asking.
Afilias and Ruby Glen did not.
114.

With the advantage of now having the DAA in our possession199—and knowing that ICANN

had had the DAA in its possession for several weeks before dispatching the Questionnaire—it is apparent
that the Questionnaire was designed to elicit answers that would not only help Verisign’s cause if its
arrangement with NDC was challenged at a later date, but would also protect ICANN from the type of criticism
and concerns being raised in Afilias’ letters.200 ICANN already knew in the main what Verisign’s and NDC’s
responses would be. The exercise of the questionnaire was thus a pure artifice intended to create the
impression that ICANN was engaging in a fair and balanced process.
115.

The questions included, for example:



“Please provide or describe any evidence of which you are aware regarding whether ownership
or control of NDC changed after NDC applied for the .WEB gTLD [(sic)]?”



“Do you think that a change regarding only one of many activities of an applicant constitutes a
change in ownership and control within the meaning of AGB Section 1.2.7? Please explain why
or why not?”



“In his 8 August 2016 letter, Scott Hemphill stated: ‘A change in control can be effected by
contract as well as by changes in equity ownership.’ Do you think that an applicant’s making a
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contractual promise to conduct particular activities in which it is engaged in a particular manner
constitutes a ‘change of control’ of the applicant?”201
116.

Many other questions are argumentative and/or misleading on their face with respect to

Afilias, given that Afilias did not know the contents of the DAA. Indeed, many questions reflected the selfserving arguments that Mr. Johnston had stated in his 23 August 2016 letter to Mr. Enson, all of which
adopted Verisign’s incorrect reading of the substance of the DAA wholesale. For example:


“Do you think that AGB Section 1.2.7 requires an applicant to disclose to ICANN all contractual
commitments it makes to conduct its affairs in particular ways? If not, in what circumstances (if
any) would disclosure be required?”



“Do you think that AGB Module 6, Paragraph 10 would be violated by a contractual promise by
an applicant to request ICANN’s consent to transfer to another party any registry agreement it
receives as the result of its application?”



“Do you think that AGB Module 6, Paragraph 10 would be violated by a contractual promise by
an applicant to seek to transfer to another party, but only upon the consent of ICANN, any registry
agreement it receives as the result of its application?”202

117.

On 7 October 2016, Afilias submitted its answers to Ms. Willett’s Questionnaire.203 Until

ICANN’s recent document production in this IRP in April 2020, Afilias knew nothing about the contents of
Verisign and NDC’s responses (even though Afilias sought their responses through DIDP requests in 2018).
ICANN’s April 2020 document production included Verisign’s response dated 7 October 2016 and NDC’s
response dated 10 October 2016.204 For the most part, Verisign’s and NDC’s responses elaborated on the
arguments in Mr. Johnston’s 23 August 2016 letter to Mr. Enson.205
118.

There is no indication in the record of this IRP, or through publicly available sources, that

ICANN did anything with the responses to Ms. Willett’s Questionnaire, or what steps it took to reach the
“informed resolution” of the concerns raised by Afilias (as promised in Ms. Willett’s 16 September 2016 letter).
All we know, based on ICANN’s Response in this IRP is that at some unspecified time and in some
unspecified manner, “ICANN decided not to make a determination on the merits of Afilias’ contentions against
Verisign and NDC until accountability mechanisms had concluded.”206 This assertion, however, is

46

inconsistent with the fact that on 6 June 2018, ICANN decided to take the .WEB contention set off hold status
and to commence the registry agreement contracting process with NDC and Verisign—which suggests that
ICANN had in fact “made a determination on the merits of Afilias’ contentions” and had done so in NDC’s
and Verisign’s favor. When or on what basis it did so is still a mystery; or perhaps Ms. Willett’s Questionnaire
had served its intended cover-up purpose.
3.
119.

ICANN Proceeds Toward Contracting with NDC (and Hence Verisign) for the
.WEB Registry Agreement

Following the United States Department of Justice’s closure of its investigation in January

2018, Afilias and its counsel at Dechert made repeated requests to ICANN for updates on whether it had
reached any decision on how it intended to proceed with .WEB.207 Redac ed
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120.

On 28 April 2018, ICANN’s counsel responded to Afilias’ counsel that “the .WEB contention

set is on hold. When the contention set is updated, your client – along with all other members of the
contention set – will be notified promptly[.]”209 ICANN’s counsel also rejected Afilias’ contention that ICANN
was not being transparent as to how it was proceeding with respect to the .WEB contention set. In response
to that letter, Afilias’ counsel wrote on 1 May 2018:
[W]e do not understand the basis for your assertion that ‘in this particular matter, ICANN has
been quite transparent’ about its conduct. To date, ICANN has provided no information
about the investigation (if any) it has undertaken regarding the concerns raised by Afilias –
viz., that the bid for .WEB that NDC supposedly made on its own behalf was in fact secretly
funded by and made for the benefit of Verisign.210
121.

Afilias never received a response to this letter. Instead, on 6 June 2018, ICANN notified

Afilias that it had decided to remove the .WEB contention set from its on-hold status—signaling that it
intended to proceed with the delegation of .WEB to NDC, and therefore to Verisign.211 And on 14 June 2018,

47

ICANN in fact sent NDC the .WEB registry agreement—which NDC signed and returned to ICANN.212
IV.

ICANN’S EXERCISE OF ANY DISCRETION IT HAS TO REMEDY NDC’S BREACHES MUST BE
CONSISTENT WITH ICANN’S MANDATE TO PROMOTE COMPETITION
122.

ICANN’s main argument is that the “Guidebook gives ICANN discretion to determine … what

consequence, if any, should follow from a failure” to comply with the New gTLD Program Rules. 213 In earlier
sections we have addressed why that discretion is constrained by ICANN’s Bylaws-based obligations of
transparency, neutrality, non-discrimination, fairness, objectivity and good faith. In this section we discuss
why it is also constrained by ICANN’s Bylaws-based duty to act and make decisions consistently with its
competition mandate. That is, why ICANN must exercise its discretion insofar as application of the New gTLD
Program Rules is concerned to promote competition, not inhibit its growth.
123.

ICANN’s Bylaws are unambiguous and compulsory in respect of its competition promotion

mandate: “In performing its Mission, ICANN must operate in a manner consistent with these Bylaws for the
benefit of the Internet community as a whole, carrying out its activities in conformity with relevant principles
of international law and international conventions and applicable local law, through open and transparent
processes that enable competition and open entry in Internet-related markets.”214 Further, ICANN’s
“core values should also guide [its] decisions and actions.”215 Among those “core values” is ICANN’s mandate
to “[i]ntroduc[e] and promot[e] competition in the registration of domain names where practicable and
beneficial to the public interest as identified through the bottom-up, multistakeholder policy development
process.”216 ICANN’s mandate to promote competition is thus “woven into ICANN’s ongoing work.”217
124.

In sum, and as the ICANN Board has previously opined, ICANN’s competition mandate

means that “ICANN’s ‘default’ position should be for creating more competition as opposed to having
rules that restrict the ability of Internet stakeholders to innovate.”218 Accordingly, ICANN’s “default position”
here should be (and should have been) to create more competition for Verisign’s dominant .COM registry.
Any exercise of ICANN’s discretion that would result in Verisign controlling the .WEB registry is wholly
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inconsistent with ICANN’s affirmative mandate to promote competition.
A.

The New gTLD Program Was Created to Realize ICANN’s Competition Mandate

125.

ICANN admits in its Response that it, at least in part, “fulfills its competition mandate by

enacting policies that promote competition.”219 Indeed, the New gTLD Program was specifically and expressly
developed to realize ICANN’s competition mandate, as evidenced by the undisputed and contemporaneous
2010 Congressional testimony of those who oversaw its development:
The launch of the new gTLD program was part of ICANN’s founding mandate when it
was formed by the U.S. Government over 12 years ago. That mandate is to introduce
competition and choice into the domain name system in a stable and secure manner….
The Board’s approval … is consistent with ICANN’s mission to increase consumer choice,
competition and innovation…. After years of policy and implementation work, the Internet
community and Board determined that the launch of the new gTLD program was
necessary and important in order to increase competition and innovation in the DNS-and I strongly believe this remains the right decision.220
126.

The ICANN Board’s Rationales for approving the launch of the New gTLD Program confirm

the views expressed at the Congressional hearing. First, the ICANN Board observed that, under the status
quo, competition was constrained:
The launch of the new generic top-level domain (gTLD) program will allow for more
innovation, choice and change to the Internet’s addressing system, now constrained by only
22 gTLDs.221
The adoption of policies and processes to introduce and promote competition, was therefore fundamental to
ICANN’s core mission.
When ICANN was formed in 1998…, [its] purpose was to promote competition in the DNS
marketplace, including by developing a process for the introduction of new top-level domains
while ensuring internet security and stability. The introduction of new top-level domains into
the DNS has thus been a fundamental part of ICANN’s mission from its inception, and
was specified in ICANN’s Memorandum of Understanding and Joint Project Agreement with
the U.S. Department of Commerce.222
The launch of the new gTLD program is in fulfillment of a core part of ICANN’s Bylaws: the
introduction of competition and consumer choice in the DNS.223
In approving and adopting the New gTLD Program, the Board repeatedly stressed that the various processes
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set forth in the Guidebook should be followed both in letter and in spirit.
The Board determined that the evaluation and section procedure for new gTLD registries
should respect the principles of fairness, transparency and non-discrimination. 224
Indeed, the Board specifically cautioned that “process fidelity is given priority.”225
127.

As the ICANN Board also noted in its Resolutions adopting the New gTLD Program,

“economic studies indicate[] that, while benefits accruing from innovation are difficult to predict, the
introduction of new gTLDs will bring benefits in the form of increased competition, choice and new services
to Internet users.”226 These studies were conducted by Dr. Dennis Carlton, ICANN’s economic expert in this
IRP. In his 2009 reports, Dr. Carlton opined on the various competitive benefits that ICANN sought to achieve
by introducing new gTLDs to the DNS. For example, Dr. Carlton opined:
ICANN’s plan to introduce new gTLDs is likely to benefit consumers … and mitigate market
power associated with .com and other major TLDs and to increase innovation.
…
Removing entry barriers also is likely to foster innovation. In the absence of competition
from new gTLDs, registries and registrars that serve .com and other major TLDs face limited
incentives to develop new technologies and/or improved services that may help attract new
customers. However, absent restrictions on new gTLDs, potential new entrants will be
motivated to develop new technologies and methods as a way to overcome .com’s first
mover advantage.227
128.

Promoting competition—and specifically constraining the market power of .COM—was thus

the primary motivating policy underlying the New gTLD Program.
129.

Dr. Carlton further warned that restricting opportunities for new gTLDs to enter the market

and compete with .COM would have the necessary effect of “preserving the profits” of the .COM registry
controlled by Verisign:228
The DOJ, for example, speculates that “the network effects that make .com registrations so
valuable to consumers will be difficult for other TLDs to overcome.” However, any market
power associated with .com will attract entrants with strategies built around bringing new
registrants to the new gTLDs. Restricting the opportunity for entrants to compete for
such profits necessarily has the effect of protecting and preserving the profits of the
.com registry and its registrars.229
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130.

ICANN’s actions here breach the Board’s commitment to “process fidelity” in the New gTLD

Program. Worse still, ICANN’s decision to ignore NDC’s willful process violations would allow .WEB, the most
promising new gTLD, to fall under the control of the entity that controls .COM. ICANN’s decision to exercise
its discretion to benefit Verisign is a complete perversion of ICANN’s Bylaws, the Board’s stated intention for
adopting the New gTLD Program, and the entire purpose of the Program itself.230
B.

The United States’ Department of Justice’s Investigation Is Irrelevant to Deciding this
IRP

131.

ICANN’s Bylaws provide that ICANN must apply standards, policies, procedures, and

practices equitably and not single out any entity for disparate treatment, unless, specifically, disparate
treatment is justified by ICANN’s “promotion of effective competition.”231 Ironically, ICANN has exercised its
discretion here to provide disparate and favorable treatment for Verisign.
132.

ICANN justifies exercising its discretion to favor Verisign here because (1) “Afilias’ alleged

competition concerns were addressed in [the DOJ] year-long investigation of the NDC/Verisign agreement,”
(2) the DOJ’s decision to “close[] its investigation without taking any action … typically is interpreted as
meaning the government did not find a threat to competition that warranted further action,” and (3) ICANN
may defer to the DOJ’s decision here.232 ICANN is wrong.
133.

First, the standard that guided the DOJ review of Verisign’s proposed acquisition of .WEB is

materially different from ICANN’s mandate to affirmatively promote competition in the DNS that is discussed
above. While some U.S. agencies are granted broad authority to act “in the public interest” where the United
States Congress has determined that government control will produce better outcomes than the free
market,233 other U.S. agencies are granted narrower and more limited regulatory authority, such as the DOJ’s
authority to enforce the antitrust laws.234 These more circumscribed forms of law enforcement “are intended
to operate essentially at the periphery of the markets affected. Their role is generally conceived as one of
maintaining the institutions within whose framework the free market can continue to function….”235
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134.

Accordingly, under governing U.S. antitrust law, the DOJ is authorized to challenge

acquisitions only where the DOJ can prove that such acquisitions may “substantially lessen competition”
in the relevant market.236 The DOJ’s “default position” is thus one of non-intervention, consistent with its law
enforcement mandate. ICANN, in contrast to the DOJ, has an affirmative mandate to promote competition—
ICANN’s “default position” is to act to create more competition. In short, Afilias’ competition concerns, that
ICANN is not acting in a manner consistent with its “default position” to create more competition, was not the
subject of the DOJ’s investigation.
135.

Second, ICANN and its expert impermissibly infer from the DOJ’s decision to close its .WEB

investigation without taking any action that the agency determined that Verisign’s proposed acquisition of
.WEB did not pose any threat to competition. In fact, and contrary to the representations made by Dr. Carlton,
the DOJ’s official policy is that “no inference should be drawn from the [DOJ]’s decision to close an
investigation into a merger without taking further action.”237 This DOJ policy is the necessary consequence
of the practical limits of the agency’s enforcement capabilities: even if the evidence adduced during the
course of an investigation reveals competitive concerns, the DOJ may decline to take an enforcement action
due to competing demands on the agency’s limited resources or for some other reasons completely unrelated
to the merits of a given case.
136.

Finally, ICANN represents in its Response that “ICANN, as an administrator of the DNS,

fulfills its competition mandate … by deferring to an appropriate government regulator – such as [the DOJ] –
for investigation of potential competition issues.”238 This is clearly not true. In fact, and contrary to ICANN’s
representation that it defers to government antitrust authorities’ opinions on competition law issues, ICANN
implemented its New gTLD Program in 2012 over the objections of the DOJ. In connection with the
development of the New gTLD Program, the DOJ was asked to provide its opinion on the competitive merits
of introducing new gTLDs to the DNS. The DOJ opined that the introduction of new gTLDs were unlikely to
produce competitive benefits that outweighed the competitive harm caused by forcing companies to purchase
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“defensive registrations” in each of the myriad new registries.239 ICANN disagreed with the DOJ and ignored
the DOJ’s recommendations. It seems, therefore, that ICANN only defers to the DOJ when it suits ICANN to
do so. Such inconsistent deference is hardly sufficient to fulfill ICANN’s competition mandate.
V.

AFILIAS’ CLAIMS ARE NOT TIME-BARRED
137.

The lack of merit in ICANN’s time-bar argument is underscored by its assertion that “Afilias’

claims are, in a sense, premature, and in another sense, overdue.”240 At the risk of stating the obvious, they
cannot be both. ICANN asserts that the claims are “premature in that the ICANN Board has not fully evaluated
Afilias’ allegations that NDC violated the Guidebook….”241 But, ICANN says, Afilias’ claims are also timebarred because they should have been asserted sometime in 2016. Just as the Panel rejected ICANN’s timebar argument regarding Rule 7 in its Phase I decision, so too should the Panel reject ICANN’s time-bar
argument regarding the rest of Afilias’ claims.242
138.

As the Panel will recall, the issue is governed by Rule 4 of the Interim Procedures, which

states that a “CLAIMANT shall file a written statement of a DISPUTE … no more than 120 days after a
CLAIMANT becomes aware of the material effect of the action or inaction giving rise to the
DISPUTE[.]”243 The Bylaws expressly provide for IRPs based on ICANN Staff actions and decisions, a fact
which was affirmed by this Panel in its Phase I Decision.244 As explained by this IRP Panel,245 an IRP is a
process “intended to hear and resolve Disputes” in order to achieve certain purposes, including ICANN’s
compliance with its Articles and Bylaws.246 There are several different types of “Disputes” that can be resolved
in an IRP; this IRP concerns a “Dispute” involving “[c]laims that Covered Actions constituted an action or
inaction that violated the Articles of Incorporation or Bylaws.”247 Covered Actions are expressly defined as
“any actions or failures to act by or within ICANN committed by the Board, individual Directors, Officers, or
Staff members that give rise to a Dispute.”248 As set out above, Afilias’ various claims are based on actions
or failures to act by or within ICANN by the Board and ICANN Staff.
139.

The chronology of events relevant to ICANN’s time-bar defense is not in dispute, but it is
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worth recalling the key events here. As an overview, the chronology leading up to Afilias’ invocation of the
CEP falls essentially in to three distinct phases: (1) August 2016 through the end of 2016, when, after the
ICANN Auction, Afilias requested that ICANN investigate the Verisign-NDC arrangement, and ICANN
represented that it would seek the “informed resolution” of Afilias’ concerns and keep Afilias informed of the
outcome; (2) January 2017 to January 2018, during which the DOJ was conducting its antitrust investigation
of the Verisign-NDC arrangement, and asked ICANN to take no action on .WEB; and (3) January 2018 to
June 2018, when, after the DOJ closed its investigation, Afilias repeatedly asked ICANN for information
about the status of .WEB—which ICANN failed to provide, before notifying Afilias by email that it had taken
the .WEB contention set off-hold. The key dates and events within these three phases include the following:
1 August 2016: Following the ICANN Auction in late July, Verisign issued its press
statement, revealing for the first time that it had entered into an agreement with NDC, but
without providing any details of the date of entry or substance of the agreement.249
8 August 2016: Afilias’ General Counsel (Mr. Hemphill) wrote to the President of ICANN’s
Global Domains Division (Mr. Atallah) and, based on publicly available information,
“request[ed] that ICANN promptly undertake an investigation of the matters set forth in this
letter and take appropriate action against NDC and its .WEB application for violations of the
Guidebook as we have requested.”250
23 August 2016: Verisign’s counsel (Mr. Johnston) wrote to ICANN’s counsel on behalf of
Verisign and NDC, providing the DAA (and various other documents), and purporting to rebut
the assertions in Mr. Hemphill’s 8 August 2016 letter. ICANN did not disclose these materials
to Afilias (or at all for that matter)—and did not even acknowledge that it had the DAA in its
possession—until required to do so by the Emergency Arbitrator in the IRP in December
2018.251
9 September 2016: Mr. Hemphill again wrote to Mr. Atallah reiterating Afilias’ concerns, and
asking for ICANN’s assurances that ICANN would not enter into a .WEB Registry Agreement
until after the ICANN Board had reviewed the matter and any ICANN accountability
mechanisms had been completed.252
16 September 2016: ICANN’s Vice President for gTLD Operations (Ms. Willett) dispatched
ICANN’s Questionnaire to representatives of Afilias, Verisign, NDC, and Ruby Glen, stating
that its purpose is to assist ICANN to “facilitate informed resolution” of the concerns raised
by Afilias and Ruby Glen.253 Nothing in that letter even hinted at the fact that ICANN had the
DAA and related information in its possession.
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30 September 2016: Mr. Atallah responded to Mr. Hemphill’s 8 August and 9 September
2016 letters. He assured Afilias that “[a]s an applicant in the contention set, the primary
contact for Afilias’ application will be notified of [any] future changes to the contention
set status or updates regarding the status of relevant Accountability Mechanisms”
and that ICANN “will continue to take Afilias’ comments, and other inputs we have
sought, into consideration as we consider this matter.”254
7 October 2016: Afilias submitted its answers to ICANN’s Questionnaire.255
Early 2017: The DOJ commenced its antitrust investigation into the Verisign and NDC
arrangement and requested that ICANN take no action on .WEB during the pendency of the
investigation.256
January 2018: The DOJ closed its antitrust investigation.257
February-May 2018: Beginning with its 23 February 2018 letter and DIDP, Afilias repeatedly
requested “an update on ICANN’s investigation of the .WEB contention set” and also
requested documents such as Verisign’s and NDC’s responses to ICANN’s Questionnaire.
ICANN consistently refused to provide any information, even as it proceeded to contract with
NDC for the .WEB registry.258
June 2018: ICANN notified Afilias that it was removing the .WEB contention set’s hold
status.
140.

When ICANN removed the .WEB contention set from its on-hold status on 6 June 2018—

without any warning or explanation—Afilias believed it had no choice but to invoke the CEP. ICANN is
disingenuous at best when it asserts in its Response that the claims asserted by Afilias in this IRP “are
precisely the same alleged Guidebook violations” that Mr. Hemphill complained of in his 8 August 2016 letter
to Mr. Atallah.259 They are not.
141.

In Mr. Hemphill’s 8 August letter, he specifically acknowledged that Afilias’ concerns were

based on public information and requested that ICANN “undertake an investigation.”260 In his 9 September
2016 letter, Mr. Hemphill asked that ICANN not enter a .WEB Registry Agreement until the ICANN Board
had reviewed the matter and ICANN accountability mechanisms had been completed. Afilias was entitled to
rely on the subsequent representations by Ms. Willett and Mr. Atallah that ICANN would seek an “informed
resolution” of the questions raised by Afilias; that ICANN would “consider” Afilias’ concerns; and that Afilias
would “be notified of any changes to the contention status set or updates regarding the status of .WEB….”261
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142.

ICANN has still failed to explain the basis (if any) on which and when it decided to take the

.WEB contention set off-hold on 6 June 2018 and proceeded to contract with NDC for the .WEB registry
agreement. But until ICANN “notified [Afilias] of any changes to the contention set or updates regarding the
status of .WEB” (to use Mr. Atallah’s words), Afilias had no basis to “become aware of the material effect of
the action or inaction giving rise to the DISPUTE.”
143.

ICANN’s Bylaws “strongly encourage” potential IRP claimants to engage in the CEP, which

is intended to “resolve and/or narrow the Dispute.”262 That is why the invocation of the CEP tolls the time to
file an IRP Request. According to ICANN’s CEP rules, after engaging in a CEP that does not resolve all of
the issues in dispute, then “the requestor’s time to file a request for independent review designated in
the Bylaws shall be extended for each day of the cooperative engagement process, but in no event,
absent mutual written agreement by the parties, shall the extension be for more than fourteen (14) days. 263
Here, Afilias commenced the CEP on 18 June 2018—eleven days after learning that ICANN had removed
the .WEB contention set from its on-hold status.
144.

ICANN terminated the CEP on 13 November 2018.264 When doing so, ICANN expressly

recognized its policy for extending the time limitation to account for the CEP and informed Afilias that: “ICANN
will grant Afilias an extension of time to 27 November 2018 (14 days following the close of CEP) to
file an IRP … this extension will not alter any deadlines that may have expired before the initiation of the
CEP.”265 Afilias commenced this IRP on 14 November 2018—the very next day. Given the stay that existed
under the CEP Rules, Afilias filed its IRP Request within twelve days of becoming “aware of the material
effect of the action or inaction giving rise to the DISPUTE.” Specifically, ICANN became aware that, although
ICANN was required by its Articles and Bylaws to disqualify NDC’s application and bid and proceed to award
.WEB to Afilias, ICANN had nonetheless taken the contention set off-hold—signaling that it was proceeding
to contract with NDC (and thus Verisign).
145.

Finally, although we do not believe that it is possible to conclude that Afilias was “aware of
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the material effect of the action or inaction giving rise to the DISPUTE” before ICANN took the .WEB
contention set off-hold on 6 June 2018, ICANN would nonetheless be estopped from invoking the time-bar
where, as here, ICANN affirmatively represented to Afilias that it was seeking “informed resolution” of its
concerns, that Afilias would be “notified of future changes to the contention set status or update regarding
the status of [.WEB],” and that ICANN would “continue to take Afilias’ comments, and other inputs we have
sought, into consideration as we consider this matter.”266 As stated by the IRP Panel in GCC v. ICANN, in
considering ICANN’s prior iteration of its time-bar rule (which provided for a 30-day rather than 120-day IRP
deadline):
It suffices to record that, under an equitable reliance theory, a requesting party should be
allowed to request an IRP after expiry of the 30-day IRP Deadline if that party can show
reliance on a representation or representations by ICANN inviting or allowing extension of
the IRP Deadline.267
In other words, even if someone could somehow conclude that Afilias became aware of the material effect of
ICANN’s failure to comply with its Articles and Bylaws before 6 June 2018, ICANN cannot be allowed to
benefit from its own misrepresentations and lack of transparency—in violation of its Articles and Bylaws—in
order to invoke the time-bar defense.
146.

For the foregoing reasons, the Panel should reject ICANN’s time-bar defense to Afilias’ other

claims, just as it did with respect to Afilias’ Rule 7 claim.
VI.

THE PROPER RELIEF TO BE ORDERED BY THE PANEL
147.

Just as ICANN misstated the Standard of Review for this IRP (see Section II above), ICANN

also misstates the relief that the Panel may order.
148.

ICANN asserts—incorrectly and misleadingly—that “Afilias’ requested relief from this IRP

Panel goes far beyond what is permitted by ICANN’s Bylaws and calls for the Panel to decide issues that are
reserved to the discretion of the ICANN Board.”268 According to ICANN, this Panel can only offer its views on
the subject matter. Thereafter, ICANN’s Board will “seriously consider and evaluate” the Panel’s final decision
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before it determines, in its discretion, “what action, if any, is appropriate in order to make .WEB finally
available to consumers.”269 In other words, ICANN argues that the Panel has no power to order affirmative
declaratory relief—and, moreover, that the ICANN Board can exercise its “business judgment” to ignore the
Panel’s decision in any event. This is simply incorrect.
149.

As it has done throughout this entire matter—from its failure to disqualify NDC on receiving

the DAA through the defense of this IRP—ICANN again makes a mockery of the basic principles according
to which ICANN is required to operate, based on the plain terms of its own constitutive documents.
150.

As stated at the outset of this Reply, ICANN revised its Bylaws—including the sections of

the Bylaws governing IRPs—in connection with the transition of IANA functions from the U.S. Department of
Commerce to ICANN. As part of that transition, the CCWG concluded that the IRP process had to be
strengthened, to leave no doubt that Panels can “hear and resolve claims that ICANN, through its Board of
Directors or staff, has acted (or has failed to act) in violation of its Articles of Incorporation or Bylaws[,]” and
to issue decisions that “shall be binding on ICANN.”270 The drafters of the new Bylaws incorporated virtually
all of the CCWG’s recommendations in order to obtain that goal.
151.

Thus, Section 4.3 (“INDEPENDENT REVIEW PROCESS FOR COVERED ACTIONS”)

provides that “[t]he IRP is intended to hear and resolve Disputes” in order to achieve the following “Purposes
of the IRP,” viz., to:


“Ensure that ICANN does not exceed the scope of its Mission and otherwise complies with its
Articles of Incorporation and Bylaws.”



“Empower the global Internet community and Claimants to enforce compliance with the
Articles of Incorporation and Bylaws through meaningful, affordable and accessible expert
review of Covered Actions….”



“Ensure that ICANN is accountable to the global Internet community and Claimants.”



“Reduce Disputes by creating precedent to guide and inform the Board, Officers (as defined
in Section 15.1), Staff members, Supporting Organizations, Advisory Committees, and the global
Internet community in connection with policy development and implementation.”
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“Secure the accessible, transparent, efficient, coherent, and just resolution of Disputes.”



“Lead to binding, final resolutions consistent with international arbitration norms that are
enforceable in any court with proper jurisdiction.”



Provide a mechanism for the resolution of Disputes, as an alternative to legal action in the civil
courts of the United States or other jurisdictions.”271

Section 4.3(a) provides further that “[t]his Section 4.3 shall be construed, implemented, and administered in
a manner consistent with these Purposes of the IRP.”272
152.

Lest there be any doubt, Section 4.3(x) provides further that “[t]he IRP is intended as a

final, binding arbitration process[,]”273 and that:


“IRP Panel decisions are binding final decisions to the extent allowed by law….”



“IRP Panel decisions … are intended to be enforceable in any court with jurisdiction over
ICANN….”



“ICANN intends, agrees, and consents to be bound by all IRP Panel decisions of Disputes of
Covered Actions as a final, binding arbitration.”274

As stated in Section 4.3’s provisions applicable to the IRP’s “Rules of Procedures,” the IRP Rules must
“conform with international arbitration norms,” and, moreover, must be “administered by a wellrespected international dispute provider….”275
153.

Even under previous versions of the Bylaws and IRP Procedural Rules, IRP Panels

consistently rejected ICANN’s arguments that IRP Panels lack authority to issue affirmative declaratory relief
and that IRP decisions are merely advisory.276 As stated by the IRP Panel in DotConnectAfrica Trust v.
ICANN:
One of the hallmarks of international arbitration is the binding and final nature of the
decisions made by the adjudicators. Binding arbitration is the essence of what the ICDR
Rules, the ICDR itself and its parent, the [AAA], offer. The selection the ICDR Rules as the
baseline set of procedures for IRP’s, therefore, points to a binding adjudicative process.277
After further analysis of the text of the Bylaws and procedural rules in place at the time, the DotConnectAfrica
Panel stated that its conclusion that IRP decisions and declarations are binding rested on two additional
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factors—which are just as relevant now:
1) the exclusive nature of the IRP whereby the non-binding argument would be clearly in
contradiction with such a factor; and, 2) the special, unique, and publicly important function
of ICANN. As stated before, ICANN is not an ordinary private non-profit entity deciding for
its own sake who it wishes to conduct business with, and who it does not. ICANN rather, is
the steward of a highly valuable and important international resource.278
As the Panel in GCC v. ICANN succinctly stated, based on the reasoning in DotConnectAfrica: “[W]e do not
accept ICANN’s position that we lack authority to include affirmative relief.”279
154.

The weight of these prior decisions, combined with the far more robust and definitive

language of the new Bylaws as quoted above, leave no doubt that this Panel’s mandate is to issue a “binding”
and “final” “resolution” of this dispute—one that is “consistent with international arbitration norms” and that is
“enforceable in any court with jurisdiction over ICANN.” The scope and effect of the Panel’s mandate is further
underscored in this case in light of ICANN’s apparent decision to take no action against NDC and Verisign.
155.

Here, the Panel’s mandate necessarily requires the Panel to issue a final decision declaring

that ICANN breached its Articles and Bylaws by: (a) failing to disqualify NDC’s application and bid upon
receiving the DAA in August 2016; (b) failing to offer Afilias the rights to .WEB, as the next highest bidder, as
provided for in the New gTLD Program Rules; and (c) following a biased, superficial and self-serving
investigation, proceeding to contract with NDC (and hence Verisign) for the .WEB registry agreement,
notwithstanding NDC’s disqualifying violations. To ensure that this dispute is finally resolved—and that its
decision is “enforceable in any court with jurisdiction over ICANN”—the Panel must also order affirmative
declaratory relief: specifically, the Panel must declare that the New gTLD Program Rules, applied consistently
with ICANN’S Articles and Bylaws, require ICANN to disqualify NDC’s application and bid and to offer Afilias
the rights to .WEB, as provided for in the New gTLD Program Rules.
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VII.

CONCLUSION
156.

For the foregoing reasons, and those stated in Afilias’ other submissions, the Tribunal should

grant Afilias’ the relief requested in its Amended Request.
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