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Priority Number:
Applicant Name:
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1069
Asia Green IT System Bilgisayar San. ve Tic. Ltd. Sti.

Overall Initial Evaluation Summary
Initial Evaluation Result
Congratulations!

Pass

Based on the review of your application against the relevant criteria in the Applicant Guidebook (including related supplemental
notes and advisories), your application has passed Initial Evaluation.
Background Screening Summary
Background Screening
Eligible
Based on review performed to-date, the application is eligible to proceed to the next step in the Program. ICANN reserves the
right to perform additional background screening and research, to seek additional information from the applicant, and to reassess
and change eligibility up until the execution of the Registry Agreement.
Panel Summary
String Similarity
Pass - No Contention
The String Similarity Panel has determined that your application is consistent with the requirements in Sections 2.2.1.1 and
2.2.1.2 of the Applicant Guidebook, and your applied-for string is not in contention with any other applied-for strings.
DNS Stability
The DNS Stability Panel has determined that your application is consistent with the requirements in Section 2.2.1.3 of the
Applicant Guidebook.

Pass

Geographic Names
Not a Geographic Name - Pass
The Geographic Names Panel has determined that your application does not fall within the criteria for a geographic name
contained in the Applicant Guidebook Section 2.2.1.4.
Registry Services
The Registry Services Panel has determined that the proposed registry services do not require further review.

Pass

Technical & Operational Capability
The Technical & Operational Capability Panel determined that:

Pass

Your application meets the Technical & Operational Capability criteria specified in the Applicant Guidebook.
Question
24: SRS
25: EPP
26: Whois
27: Registration Life Cycle
28: Abuse Prevention and Mitigation
29: Rights Protection Mechanism
30: Security Policy
31: Technical Overview of Registry
32: Architecture
33: Database Capabilities
34: Geographic Diversity

Score
1
1
2
1
1
1
1
1
2
2
2
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35: DNS Service
36: IPv6 Reachability
37: Data Backup Policies & Procedures
38: Data Escrow
39: Registry Continuity
40: Registry Transition
41: Failover Testing
42: Monitoring and Fault Escalation
43: DNSSEC
44: IDNs (Optional)
Total
Minimum Required Total Score to Pass*

1
1
1
1
2
1
1
2
1
0
26
22

*No zero score allowed except on optional Q44
Financial Capability
The Financial Capability Panel determined that:

Pass

Your application meets the Financial Capability criteria specified in the Applicant Guidebook.
Question
45: Financial Statements
46: Projections Template
47: Costs and Capital Expenditures
48: Funding and Revenue
49: Contingency Planning
50: Funding Critical Registry Functions
Total
Minimum Required Total Score to Pass**

Score
1
1
2
1
2
3
10
8

**No zero score allowed on any question

Disclaimer: Please note that these Initial Evaluation results do not necessarily determine the final result of the application. In
limited cases the results might be subject to change. All applications are subjected to due diligence at contracting time, which
may include an additional review of the Continued Operations Instrument for conformance to Specification 8 of the Registry
Agreement with ICANN. These results do not constitute a waiver or amendment of any provision of the Applicant Guidebook or the
Registry Agreement. For updated application status and complete details on the program, please refer to the Applicant Guidebook
and the ICANN New gTLDs microsite at <newgtlds.icann.org>.
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DECLARATION
WE, THE UNDERSIGNED PANELISTS, members of the Independent Review Process Panel ("IRP
Paner' or "Panel"}, having been designated in accordance with ICANN Bylaws dated 11 April 2013,
1
hereby issue the following Final Declaration ("Declaration"):

I.

INTRODUCTION

1.

This Declaration is issued in the context of an Independent Review Process ("IRP") as
provided for in Article IV, Section 3 of the Bylaws of the Internet Corporation for Assigned
Names and Numbers ("ICANN"; "ICANN Bylaws" or "Bylaws"). In accordance with those
Bylaws, the conduct of this IRP is governed by the International Arbitration Rules of the
International Centre for Dispute Resolution as amended and in effect June 1, 2009 ("ICDR";
"ICDR Rules") as supplemented by the Supplementary Procedures for Internet Corporation
for Assigned Names and Numbers (ICANN} Independent Review Process ("Supplementary
Procedures").

2.

The subject matter of the dispute here concerns alleged conduct by the ICANN Board in
relation to one particular facet of the process by which new generic top-level domains
("gTLDs", also known as gTLD "strings") are applied for, reviewed and delegated into the
Internet's domain name system ("DNS") root zone.

3.

As explained in this Declaration, the Applicant, Booking.com, alleges that, in establishing and
overseeing the process by which so-called string similarity reviews are conducted, and in
refusing to reconsider and overturn a decision to place Booking.corn's applied-for gTLD
string .hotels in a so-called string contention set, the Board acted in a manner inconsistent
with applicable policies, procedures and rules as set out in ICANN's Articles of Incorporation,
Bylaws and gTLD Applicant Guidebook ("Guidebook").

4.

Reading between the lines of the parties' submissions, the Panel senses that both sides
would welcome the opportunity to contribute to an exchange that might result in enabling
disputants in future cases to avoid having to resort to an IRP to resolve issues such as have
arisen here. Certainly the Panel considers that the present matter would ideally have been
resolved amicably by the parties. This is particularly true given that the matter here concerns
two of ICANN's guiding principles - transparency and fairness - as applied to one of
ICANN's most essential activities - the delegation of new gTLDs2 - in circumstances in
which various members of the Internet community, including certain members of the ICANN
Board's New gTLD Program Committee, have expressed their own concerns regarding the
string similarity review process. That being the case, though, the Panel does not shy away
from the duty imposed by the Bylaws to address the questions before it and to render the

1

As requested by the ICDR, the Declaration was provided to the ICDR in draft form on 26 January 2015
for non-substantive comments on the text {if any). It was returned to the Panel on 2 March 2015.
2

As stated in the very first sentence of the Guidebook: "New gTLDs have been in the forefront of
ICANN's agenda since its creation."
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present Declaration, in accordance with, and within the constraints of the Bylaws, the ICDR
Rules and the Supplementary Procedures.

II.

THE PARTIES

A. The Applicant: Booking.com
5.

The Applicant, Booking.com, is a limited liability company established under the law of the
Netherlands. Booking.com describes itself as "the number one online hotel reservation
3
service in the world, offering over 435,605 hotels and accommodations." Booking.corn's
primary focus is on the U.S. and other English-language markets.

6.

Booking.com is represented in this IRP by Mr. Flip Petillion and Mr. Jan Janssen of the law
firm Crowell & Moring in Brussels, Belgium.

B. The Respondent: ICANN
7.

The Respondent, ICANN, is a California not-for-profit public benefit corporation, formed in
1998. As set forth in Article I, Section 1 of its Bylaws, ICANN's mission is "to coordinate, at
the overall level, the global Internet's system of unique identifiers, and in particular to ensure
the stable and secure option of the Internet's unique identifier systems." ICANN describes
itself as "a complex organization that facilitates input from a wide variety of Internet
stakeholders. ICANN has a Board of Directors and staff members from around the globe, as
well as an Ombudsman. !CANN, however, is much more than just the corporation-it is a
4
community of participants."

8.

!CANN is represented in this IRP by Mr. Jeffrey A. LeVee, Esq. and Ms. Kate Wallace, Esq.
of the law firm Jones Day in Los Angeles, California, USA.

Ill.

FACTUAL AND PROCEDURAL BACKGROUND - IN BRIEF

9.

A.

We recount here certain uncontested elements of the factual and procedural background to
the present IRP. Other facts are addressed in subsequent parts of the Declaration, where the
parties' respective claims and the Panel's analysis are discussed.

ICANN's Adoption of the New gTLD Program and the Applicant Guidebook

10.

Even before the introduction of ICANN's New gTLD Program ("Program"), in 2011, ICANN
had, over time, gradually expanded the DNS from the original six gTLDs {.com; .edu; .gov;
5
.mil; .net; .org) to 22 gTLDs and over 250 two-letter country-code TLDs. Indeed, as noted
above, the introduction of new gTLDs has been "in the forefront of ICANN's agenda" for as
long as !CANN has existed.
3

Request,

4

Response, 1T 11-12.

5

Request, 1T 12; see also Guidebook, Preamble.

1f 10.

Ex. R-28
Booking.com v. ICANN - Declaration

Page4

11 .

The Program has its origins in what the Guidebook refers to as "carefully deliberated policy
development work" by the !CANN community. 6

12.

In 2005, ICANN's Generic Names Supporting Organization ("GNSO"), one of the groups that
coordinates global Internet policy at !CANN, commenced a policy development process to
7
consider the introduction of new gTLDs. As noted in the Guidebook:
Representatives from a wide variety of stakeholder groups - governments, individuals,
civil society, business and intellectual property constituencies, and the technology
community- were engaged in discussions for more than 18 months on such questions
as the demand, benefits and risks of new gTLDs, the selection criteria that should be
applied, how gTLDs should be allocated, and the contractual conditions that should be
required for new g TLD registries going forward.

13.

In October 2007, the GNSO formally completed its policy development work on new gTLDs
and approved a set of 19 policy recommendations.

14.

In June 2008, the JCANN Board decided to adopt the policies recommended by the GNS0. 8
As explained in the Guidebook, ICANN's work next focused on implementation of these
recommendations, which it saw as "creating an application and evaluation process for new
g TLDs that is aligned with the policy recommendations and provides a clear roadmap for
9
applicants to reach delegation, including Board approvaL"

15.

This process concluded with the decision by the ICANN Board in June 2011 to implement
the New gTLD Program and its foundational instrument, the Guidebook. 10

16.

As described by ICANN in these proceedings, the Program "constitutes by far ICANN's most
ambitious expansion of the Internet's naming system. The Program's goals include
6

Guidebook, Preamble

7

Request, 11 13, Reference Material 7, "Public Comment Forum for Terms of Reference for New gTLDs
(6
December
2005),
http :I/www. ica nn. org/en/news/an nou ncements/announcement-06dec05en. htm#TOR; Reference Material 8, "GNSO Issues Report, Introduction of New Top-Level Domains (5
December 2005) at pp. 3-4. See also Guidebook, Preamble. Booking.com refers to the GNSO as
"ICANN's main policy-making body for generic top-level domains". Article X of ICANN's Articles of
Incorporation provides: "There shafl be a policy-development body known as the Generic Names
Supporting Organization (GNSO), which shall be responsible for developing and recommending to the
ICANN Board substantive policies relating to generic top-level domains" (Section 1); the GNSO shall
consist of ua number of Constituencies" and "four Stakeholder Groups" (Section 2).
8

Guidebook, Preamble. A review of this policy process can be found at D.'ilJQ.;li:Q!l:'"'~~:9.!.l!~!li!.:~~:!.lli~

9

Guidebook, Preamble: "This implementation work is reflected in the drafts of the applicant guidebook
that were released for public comment, and in the explanatory papers giving insight into rationale behind
some of the conclusions reached on specific topics. Meaningful community input has led to revisions of
the draft applicant guidebook."
10
RM 10 (!CANN resolution). The Guidebook (in its 30 May 2011 version) is one of seven "elements" of
the Program implemented in 2011. The other elements were: a draft communications plan; "operational
readiness activities"; a program to ensure support for applicants from developing countries; "a process
for handling requests for removal of cross-ownership restrictions on operators of existing gTLDs who
want to participate in the [Program]"; budgeted expenditures; and a timetable.
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enhancing competition and consumer choice, and enabling the benefits of innovation via the
introduction of new gTLDs ... ". 11
17.

The Guidebook is "continuously iterated and revised", and "provides details to gTLD
appricants and forms the basis for ICANN's evaluation of new gTLD applications." 12 As noted
by Booking.com, the Guidebook "is the crystallization of Board-approved consensus policy
concerning the introduction of new gTLDs."13

B. Booking.corn's Application for .hotels. and the Outcome
18.

In accordance with the process set out in the Guidebook, Booking.com filed an application
(Application ID 1-1016-75482) for the gTLD string .hotels.

19.

At the same time, Despegar Online SRL ("Despegar"), a corporation established under the
law of Uruguay, applied (Application ID 1-1249-87712) for the string .hotels.

20.

"Hoteis" is the Portuguese word for "hotels".

21.

According to Booking.com, Despegar is "a competitor of Booking.com". Booking.com
claims that it intends "to operate .hotels as a secure Internet environment providing hotel
15
reservation services for consumers, hotels, and other stakeholders," while Despegar
similarly intends .hoteis to be dedicated primarily to "individuals that are interested in, and
16
businesses that offer, hotel- and travel-related content." That being said, a key difference
between the two applications, as Booking.com acknowledges, is that Booking.com intends to
focus the services it wiU offer under its proposed gTLD "on the U.S. (with its strongly AnglosSaxon traditions) and other English-language markets," 17 whereas Despegar intends to
target "Portuguese-speaking" markets."18

22.

As part of the Initial Evaluation to which all applied-for gTLDS were subject, .hotels and
.hoteis were each required to undergo so-called string review in accordance with the
Guidebook, the first component of which is a process known as string similarity review. As
provided by the Guidebook, the string similarity review was conducted by an independent

14

11

12

1f 14.
Response, 1f 14.

Response,

The resolution (RM 10) adopting the Guidebook explicitly "authorizes staff to make
further updates and changes to the Applicant Guidebook as necessary and appropriate, including as the
possible result of new technical standards, reference documents. or policies that might be adopted
during the course of the application process, and to prominently publish notice of such changes."
1313

Request, 1f 13. See also Guidebook, Module 1-2: "This Applicant Guidebook is the implementation of
Board approved consensus policy concerning the introduction of new gTLDs, and has been revised
extensively via public comment and consultation over a two-year period."

1414

Request,

1f 17.

15

Request,

16

Request, 1} 17. See also Despegar Application for .hoteis (Request, Annex 2), § 18(a).

17

Request,

18

1f 5.

1f 16.
Request, 1f 17. See also Despegar Application for .hotels (Request, Annex 2). § 18(a).
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String Similarity Panel ("SSP") selected and engaged by ICANN for this purpose. (Extracts of
the relevant provisions of the Guidebook can be found below, at Part IV of this Declaration.)
!CANN engaged Interconnect Communications Ltd. ("ICC"), a company registered under the
law of England and Wales, specializing in communications sector strategy, policy and
19
associated regulatory frameworks, in cooperation with University College London, to act as
the SSP.
23.

On 26 February 2013 ICANN published the results of all of the string similarity reviews for all
of the applications for new gTLDs submitted as part of the Program. The announcement
revealed, among other things, that two "non-exact match" contention sets had been created:
20
.hotels & .hoteis; and .unicorn & .unicorn. Booking.corn's applied for string .hotels (as well
as the .hoteis, .uncom and .unicorn strings) had thus failed the string similarity review.

24.

The results of the string similarity review were notified to Booking.com by !CANN that same
day. In its Jetter of 26 February 2013 ICANN wrote:
After careful consideration and extensive review performed against the criteria in
Section 2.2.1.1 of the Applicant Guidebook, the String Similarity Panel has found that
the applied-for string (.hotels) is visually similar to another applied-for string (.hotels),
creating a probability of user contusion.
Due to this finding, the ... two strings have been placed in a contention set. 21

25.

The impact of being put into a contention set is that the proposed strings in the set will not be
delegated in the root zone unless and until the applicants reach agreement on which single
string should proceed (with the other proposed string therefore rejected), or until after an
auction is conducted, with the highest bidder being given the right to proceed to the next step
in the review process.

C. DIOP Request and Request for Reconsideration
26.

On 28 March 2013 Booking.com submitted a request for information under ICANN's
Documentary Information Disclosure Policy ("DIDP Request") asking for "all documents
directly and indirectly relating to (1) the standard used to determine whether gTLD strings are
confusingly similar, and (2) the specific determination that .hotels and .hoteis are confusingly
similar."22

27.

On the same date, Booking.com also filed a formal Request for Reconsideration ("Request
for Reconsideration"). The "specific action(s)" that Booking.com asked to be reconsidered
were: the decision to place .hotels and .hoteis in a contention set; and the decision not to
1

9

See

nn1-,·111,"""'"'

20

Request, Annex 3. !CANN published document dated 26 February 2013. As its name suggests, a
match" connotes a determination that two different (non-identical) strings are visually similar
within the meaning of the Guidebook. Another752 applied-for gTLDs were put into 230 identical
contention sets.
~non-exact

21

Request, Annex 3, ICANN letter dated 26 February 2013.

22

Request,

1J 30 and Annex 3.
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provide a "detailed analysis or a reasoned basis" for the decision to place .hotels in
contention. 23
28.

ICANN responded to the DIOP Request on 27 April 2013. Although ICANN provided certain
information regarding the review process, in its response to the DIOP Request, !CANN also
noted:
The SSP is responsible for the development of its own process documentation and
methodology for performing the string similarity review, and is also responsible for the
maintenance of its own work papers. Many of the items that are sought from /CANN
within the [DIOP] Request are therefore not in existence within !CANN and cannot be
provided in response to the OIDP Request. !CANN will, however, shortly be posting the
SSP's String Similarity Process and Workflow on the New gTLD microsite ... 24

29.

By letter dated 9 May 2013 Booking.com replied to ICANN, writing that "ICANN's response
fails to provide any additional information or address any of Booking.corn's concerns as
25
conveyed in its DIOP Request or Request for Reconsideration." On 14 May 2013, !CANN
answered that it "intends to post the string similarity process documentation on or before ...
26
17 May 2013." !CANN further informed Booking.com that "ICANN will afford you 30 days
from the posting of the process document for the submission of a revised Request for
27
Reconsideration."

30.

On 7 June 2013, ICANN published the "String Similarity New gTLO Evaluation Panel [i.e.,
the SSP]- Process Description" ("SSP Process Description"). 28

31.

On 26 June 2013 Booking.com wrote to fCANN regarding both its DIOP Request and its 28
March 2013 Request for Reconsideration. In its letter, Booking.com noted among other
things that "the generatized information ICANN thus far has provided does not explain a
rationale for or analysis for the decision to put .hotels and .hoteis in a contention set and
therefore does not allow Booking .com to appropriately amend its Request for
Reconsideration." The letter concluded by stating: "Considering ICANN's obligations of
transparency and accountability, there cannot be any 'compelling reason for confidentiality'.
23
Request, Annex 12, §3. The Request for Reconsideration (which appears to be in the form of a
template) expressly states at §2 that it is a "Request for Reconsideration of ... Staff [vs. BoardJ
action/inaction." The cover letter attaching the Request states that, "[d]espite the fact that the origin of
the decisions is unclear, this Reconsideration Request is being submitted as a reconsideration of a 'Staff
action'. In the event that the decisions referenced above are determined to be a 'Board action', this
request may be amended." As explained below, the Request for Reconsideration was amended on 7
July 2013. That amendment did not alter the stated nature of the request in §2 or the description of the
specific actions that Booking.com sought to have reconsidered (§3). Unless otherwise indicated, all
further references in this Declaration to the Request for Reconsideration are understood to be the
amended Request for Reconsideration.

24

Request, Annex 5.

25

Request, Annex 6.

26

Request, Annex 7.

27

Request, Annex 7.

28

Request, Annex 8.
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And ... there are numerous compelling reasons for publication of [the information requested
by Booking.com]."29
32.

ICANN responded on 25 July 2013, explaining among other things that "the evaluation of the
.hotels string by the SSP panel was performed according to the [SSP Process
Description] ... " and "[t]he SSP's work was subjected to quality review, as has been publicly
discussed." 30 Approximately six months later, on 9 January 2014, ICANN posted a letter
dated 18 December 2013 addressed to !CANN by the SSP Manager at ICC (Mr. Mark
McFadden) providing a further "summary of the process, quality control mechanisms and
some considerations surrounding the non-exact contention sets for the string similarity
evaluation ... " ("SSP Manager1s letter"}. 31 According to that Letter:
When ALL of the following features of a paitwise comparison [of non-exact match
strings] are evident the evaluators found the string pair to be confusingly similar:
.. Strings of similar visual length on the page;
• Stn·ngs within +/- 1 character of each ot11er,:
• Strings where the majority of characters are the same and in the same position in
each string; and
• The two strings possess letter combinations that visually appear similar to other letters
in the same position in each string

o For example m-m & H

33.

Meanwhile, on 7 July 2013 Booking.com had submitted its amended Request for
Reconsideration. In its letter attaching the amended Request for Reconsideration,
Booking.com stated: "Booking.com reserves the right to further amend its Request for
Reconsideration upon receipt of the information it previously requested and urges !CANN to
publish the requested information as specified in our letter of 26 June 2013."32

34.

By virtue of Article IV, Section 3 of the Bylaws, ICANN's Board Governance Committee
("BGC") is charged with evaluating and making recommendation to the Board with respect to
requests for reconsideration. The Board's New gTLD Program Committee ("NGPC"} receives
and acts on such recommendations on behalf of the !CANN Board. In accordance with this
procedure, Booking.corn's Request for Reconsideration was evaluated by the BGC. In a
detailed analysis dated 1 August 2013, the BGC "conclude[d] that Booking.com has not

29

Request, Annex 9.

30

Request, Annex 10.

31

Request, Annex 11 .

32

Request, Annex 13.
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stated proper grounds for reconsideration and we therefor recommend that Booking.corn's
request be denied" ("BGC Recommendation"). 33
35.

At a telephone meeting held on 10 September 2013 the NGPC, "bestowed with the powers
of the Board", considered, discussed and accepted the BGC Recommendation.
34
Booking.corn's Request for Reconsideration was denied.

D. The Cooperative Engagement Process
36.

Booking.com thereafter filed a request for a Cooperative Engagement Process ("CEP") on 25
September 2013, with a view to attempting to reach an amicable resolution of its dispute with
ICANN. In its CEP request, Booking.com wrote:
Booking.com is of the opinion that Resolution 2013.09.10.NG02 [the Board resolution
denying its Request for Reconsideration] violates various provisions of ICANN's Bylaws
and Attic/es of Incorporation. In particular Booking.com considers that ICANN's
adoption of [the Resolution] is in violation of Attic/es I, 11(3), II and IV of the /CANN
Bylaws as well as Atticle 4 of /CANN's Articles of Incorporation. In addition,
Booking.com considers that !CANN has acted in violation of Articles 3, 5, 7 and 9 of
JCANN's Affirmation of Commitment ... 35

37.

The CEP ultimately did not result in a resolution, and Booking.com duly commenced the
present IRP.

38.

One further point should be made, here, prior to describing the commencement and conduct
of the present IRP proceedings: The determination by the SSP that .hotels and .hoteis are so
visually similar as to give rise to the probability of user confusion, and the resulting
placement of those applied-for strings into a contention set, does not mean that
Booking.corn's application for .hotels has been denied or that .hotels will not proceed to
delegation to the root zone. Rather, as noted above and explained in the extracts from the
Guidebook reproduced below, the Guidebook establishes a process for resolving such
contention, under which the applicants for the contending strings in the set - here,
Booking.com and Despegar - may resolve the contention by negotiation, failing which the
matter will proceed to auction. Ultimately, no matter the outcome of these !RP proceedings,
Booking.com may yet be successful and .hotels may yet be delegated into the Internet root
zone. However, the fact that .hotels has been put into a contention set does raise the risk
that .hotels may never be delegated into the root zone, or that it may be more costly for
Booking.com to obtain approval of its proposed string. It also has caused a significant delay
in the potential delegation of the string into the root zone (which could prove to be
detrimental to the ultimate success of Booking.corn's proposed string if other applicants

33

Request, Annex 14, BGC Recommendation dated 1 August 2013, p.9. See also Request, Annex 15,
NGPC Resolution dated 10 September 2013. As noted in footnote 1 to the BGC Recommendation, the
Recommendation was ultimately finalized and submitted for posting on 21 August 2013.

34

Request, Annex 15, NGPC Resolution dated 10 September 2013.

35

Request, Annex 17.
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whose strings were not put into a contention set are able to establish themselves as pioneer
providers of hotel- and travel-related services under a different new gTLD).

E. The IRP Proceedings
39.

On 19 March 2014, Booking.com submitted a Notice of Independent Review, dated 18
March 2014, as weU as a Request for Independent Review Process ("Request")
accompanied by numerous supporting documents and reference materials.

40.

In accordance with Article JV, Section 3(9) of the ICANN Bylaws, Booking.com requested
that a three-member IRP panel be constituted to consider and determine the Request. As the
omnibus standing panel referred to in Article IV, Section 3(6) of the ICANN Bylaws had yet to
be established, Booking.com further proposed, in accordance with Article 6 of the ICDR
Rules, that each party appoint one panelist, with the third (the Chair of the panel) to be
appointed by the two party-appointed panelists.

41.

On 25 April 2014, ICANN submitted a Response to ICANN's Request with supporting
documents ("Response").

42.

The parties having thereafter agreed on the number of panelists and the method of their
appointment, David H. Bernstein, Esq. was duly appointed as panelist by Booking.corn on
1 May 2014, and the Hon. A Howard Matz was duly appointed as panelist by !CANN on
30 May 2014.

43.

On 17 July 2014, the ICDR notified the parties that Mr. Stephen L. Drymer had been duiy
nominated by the two party-appointed panelists as Chair of the Panel. Mr. Drymer's
appointment became effective and the Panel was duly constituted as of 1August2014.

44.

On 21 August 2014, further to consultations among the panelists and between the Panel and
the parties, the Panel convened a preparatory conference with the parties (by telephone) for
the purpose of discussing organizational matters, including a timetable for any further written
statements or oral argument. Both parties requested the opportunity to make supplemental
submissions and to present oral argument.

45.

On 22 August 2014 the Panel issued Procedural Order No. 1 in which, among other things, it
established a Procedural Timetable for the IRP. As specifically requested by the parties, the
Procedural Order and Timetable provided for the submission of additional written statements
by the parties as well as for a brief oral hearing to take place by telephone, all on dates
36
proposed by and agreed between the parties.

46.

In accordance with the Procedural Timetable, on 6 October 2014 Booking.com submitted its
Reply to ICANN's Response, accompanied by additional documents ("Reply").

36

Paragraph 6 of Procedural Order No. 1 provided that, in its forthcoming Reply to ICANN's Response,
"Booking.com shall only address two issues raised in Respondent's Response: (1) the nature and scope
of the IRP requested; (2) the nature of the relief sought by Claimant." Paragraph 7 of Procedural Order
No. 1 provided that "Respondent's Sur-Reply ... shall address only the issues raised in the Reply."
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In accordance with the Procedural Timetable, ICANN submitted a Sur-Reply on 20
November 2014 ("Sur-Reply"}.

F. The Hearing
48.

As provided by Procedural Order No. 1 and the Procedural Timetable, a hearing was held
(by telephone) on 10 December 2011, commencing at 9:00 PST/18:00 CET.

49.

In the light of the significance of the issues raised by the parties, and given the many
questions prompted by those issues and by the parties' extensive written submissions and
supporting materials, the Panel indicated that it would allow the hearing to continue beyond
the approximately one hour originally envisaged. The hearing ultimately lasted two and oneha!f hours. Counsel for each party made extensive oral submissions, including rebuttal and
sur-rebuttal submissions, and responded to the panelists' questions.

50.

Prior to the close of the hearing each party declared that it had no objection concerning the
conduct of the proceedings, that it had no further oral submissions that it wished to make,
and that it considered that it had had a full opportunity to present its case and to be heard.

51.

As agreed and ordered prior to the close of the hearing, the parties were provided the
opportunity to file limited additional materials post-hearing, in relation to a certain question
asked of them by the Panel. This was done, and, on 13 December 2014, the proceedings
were declared closed.

IV.

!CANN ARTICLES, BYLAWS AND POLICIES - KEY ELEMENTS

52.

We set out here the key elements of ICANN's Articles of Association, Bylaws and policies on
which the parties rely in their submissions and to which the Panel will refer later in this
Declaration.

A. Articles of Association
4. The Corporation shall operate for the benefit of the Internet community as a whole.
carrying out its activities in conformity with relevant principles of intemational law and
applicable international conventions and local law and, to the extent appropriate and
consistent with these Articles and its Bvlaws, through open and transparent processes
that enable competition and open entry in Internet-related markets. To this effect, the
Corporation shall cooperate as appropriate with relevant international organizations.
[Underlining added]

B. Bylaws
ARTICLE I: MISSION AND CORE VALUES
Section 1. MISSION
The mission of The Internet Corporation for Assigned Names and Numbers (''/CANN")
is to coordinate, at the overall level, the global Internet's systems of unique identifiers,

Ex. R-28
Booking.com v. ICANN - Declaration

and in particular to ensure the stable and secure operation of the Internet's unique
identifier systems.
[. . .]
Section 2. CORE VALUES
In performing its mission, the following core values should guide the decisions and
actions of /CANN:
1. Preserving and enhancing the operational stability, reliability, security, and global
interoperability of the Internet.
2. Respecting the creativity, innovation, and flow of information made possible by
the Internet by limiting ICANN's activities to those matters within ICANN's mission
requiring or significantly benefiting from global coordination.
3. To the extent feasible and appropriate, delegating coordination functions to or
recognizing the policy role of other responsible entities that reflect the interests of
affected patties.
4. Seeking and supporling broad, informed parlicipation reflecting the functional,
geographic, and cultural diversity of the Internet at all levels of policy development
and decision-making.
5. Where feasible and appropriate, depending on market mechanisms to promote

and sustain a competitive environment.
6. Introducing and promoting competition in the registration of domain names where
practicable and beneficial in the public interest.
7. Employing open and transparent policy development mechanisms that (i}
promote well-informed decisions based on experl advice. and (HJ ensure that those
entities most affected can assist in the policv development process.

8. Making decisions by app/ving documented policies neutrally and objectively, with
integritv and fairness.
9. Acting with a speed that is responsive to the needs of the Internet while, as parl
of the decision-making process, obtaining informed input from those entities most
affected.
10. Remaining accountable to the Internet community through mechanisms that
enhance f CANN's effectiveness.
11. While remaining rooted in the private sector, recognizing that governments and
public authorities are responsible for public policy and duly taking into account
governments' or public authorities' recommendations.
These core values are deliberately expressed in very general terms, so that they may
provide useful and relevant guidance in the broadest possible range of circumstances.
Because they are not narrowly prescriptive, the specific way in which they apply,
individually and collectively, to each new situation will necessarily depend on many
factors that cannot be fully anticipated or enumerated; and because they are
statements of principle rather than practice, situations will inevitably arise in which
perfect fidelity to all eleven core values simultaneously is not possible. Any /CANN
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bodv making a recommendation or decision shall exercise its judgment to determine
which core values are most relevant and how thev applv to the specific circumstances
of the case at hand, and to determine. if necessary, an appropriate and defensible
balance among competing values.

[. ..]
ARTICLE Ill: TRANSPARENCY
Section 1. PURPOSE
/CANN and its constituent bodies shall operate to the maximum extent feasible in an
open and transtJarent manner and consistent with procedures designed to ensure
fairness.

[. ..]
ARTICLE IV: ACCOUNTABILITY AND REVIEW
Section 1. PURPOSE
In carrying out its mission as set out in these Bylaws, /CANN should be accountable to
the community for operating in a manner that is consistent with these Bylaws. and with
due regard for the core values set forth in Article I of these Bylaws. The provisions of
this Article, creating processes for reconsideration and independent review of /CANN
actions and periodic review of ICANN's structure and procedures, are intended to
reinforce the various accountability mechanisms otherwise set forth in these Bvlaws.
including the transparency provisions of Article Ill and the Board and other selection
mechanisms set forth throughout these Bylaws.
Section 2. RECONS/DERA TION
1. !CANN shall have in place a process by which anv person or entity materially
affected by an action of /CANN may request review or reconsideration of that action by
the Board.

2. Any person or entity may submit a request for reconsideration or review of an /CANN
action or inaction ("Reconsideration Request") to the extent that he, she, or it have
been adversely affected by:
a. one or more staff actions or inactions that contradict established /CANN
policy(ies); or
b. one or more actions or inactions of the !CANN Board that have been taken or
refused to be taken without consideration of material information, except where the
party submitting the request could have submitted, but did not submit, the
information for the Board's consideration at the time of action or refusal to act; or
c. one or more actions or inactions of the !CANN Board that are taken as a result of
the Board's reliance on false or inaccurate material information.
3. The Board has designated the Board Governance Committee to review and consider
anv such Reconsideration Requests. The Board Governance Committee shall have the
authority to:
a. evaluate requests for review or reconsideration;
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b. summarily dismiss insufficient requests;
c. evaluate requests for urgent consideration;
d. conduct whatever factual investigation is deemed appropriate;

e. request additional written submissions from the affected party, or from other
parties;
f. make a final determination on Reconsideration Requests regarding staff action or
inaction, without reference to the Board of Directors; and
g. make a recommendation to the Board of Directors on the merits of the request,
as necessary.

[. ..]
Section 3. INDEPENDENT REVIEW OF BOARD ACTIONS
1. In addition to the reconsideration process described in Section 2 of this Article,
!CANN shall have in place a separate process for independent third-party review of
Board actions alleged by an affected party to be inconsistent with the Articles of
Incorporation or Bylaws.
2. Any person materially affected by a decision or action by the Board that he or she
asserls is inconsistent with the Articles of Incorporation or Bylaws may submit a request
for independent review of that decision or action. In order to be materially affected, the
person must suffer injury or harm that is directly and causally connected to the Board's
alleged violation of the Bylaws or the Articles of Incorporation, and not as a result of
third parties acting in line with the Board's action.

3. A request for independent review must be filed within thirty davs of the oosting of the
minutes of the Board meeting (and the accomoanvinq Board Briefing Materials. if
available) that the requesting parly contends demonstrates that /CANN violated its
Bylaws or Arlie/es of Incorporation. Consolidated requests may be appropriate when
the causal connection between the circumstances of the requests and the harm is the
same for each of the requesting parties.
4. Requests for such independent review shall be referred to an Independent Review
Process Panel {"/RP Panel"}, which shall be charged with comparina contested actions
of the Board to the Articles of Incorporation and Bylaws. and with declaring whether the
Board has acted consistently with the provisions of those Articles of Incorporation and
Bylaws. The IRP Panel must apply a defined standard of review to the !RP request.
focusing on:

a. did the Board act without conflict of interest in taking its decision?;
b. did the Board exercise due diligence and care in having a reasonable amount of
facts in front of them?; and
c. d;d the Board members exercise independent judgment in taking the decision,
believed to be in the best interests of the company [!CANN}?

[. . .]
11. The !RP Panel shall have the authority to:
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a. summarily dismiss requests brought without standing, lacking in substance, or
that are frivolous or vexatious;
b. request additional written submissions from the party seeking review, the Board,
the Supporting Organizations, or from other parties;
c. declare whether an action or inaction of the Board was inconsistent with the
Articles of Incorporation or Bylaws; and
d. recommend that the Board stay any action or decision, or that the Board take any
interim action, until such time as the Board reviews and acts upon the opinion of the
!RP;
e. consolidate requests for independent review if the facts and circumstances are
sufficiently similar; and
f. determine the timing for each proceeding.

[. . .]
14. Prior to initiating a request for independent review, the complainant is urged to
enter into a period of cooperative engagement with /CANN for the purpose of resolving
or narrowing the issues that are contemplated to be brought to the /RP. [. ..]
15. Upon the filing of a request for an independent review, the parties are urged to
participate in a conciliation period for the purpose of narrowing the issues that are
stated within the request for independent review. A conciliator will be appointed from
the members of the omnibus standing panel by the Chair of that panel. {. . .]
16. Cooperative engagement and conciliation are both voluntary. However, if the party
requesting the independent review does not participate in good faith in the cooperative
engagement and the conciliation processes, if applicable, and /CANN is the prevailing
party in the request for independent review, the /RP Panel must award to /CANN all
reasonable fees and costs incurred by I CANN in the proceeding, including legal fees.

{. ..]
18. The /RP Panel should strive to ;ssue its written declaration no later than six months
after the fifing of the request for independent review. The /RP Panel shall make its
declaration based solely on the documentation. supporting materials. and arguments
submitted by the parties, and in its declaration shall specifically designate the prevailing
12.fil1Y.. The party not orevailing shall ordinarilv be responsible for bearing all costs of the
/RP Provider, but in an extraordinary case the !RP Panel may in its declaration allocate
up to half of the costs of the /RP Provider to the prevailing party based upon the
circumstances, including a consideration of the reasonableness of the parties' positions
and their contribution to the public interest. Each oartv to the !RP proceedings shall
bear its own expenses.
[Underlining added]

53.

Lest there be any misunderstanding as regards the proper subject matter of IRP proceedings
or the role of the Panel, we note that, as was clearly established during the hearing, it is
common ground between the parties that the term "action" (or "actions") as used in Article IV,
Section 3 of the Bylaws is to be understood as action(s) or inaction(s) by the fCANN Board.
The Panel observes that this understanding comports not only with the provisions of Article
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IV, Section 2 of the Bylaws concerning "Reconsideration'', which expressly refer to "actions
or inactions of the ICANN Board", but with the dear intent of Section 3 itself, which stipulates
at sub-section 11 that "[t]he JRP Panel shall have the authority to: ... {c) declare whether an
action or inaction of the Board was inconsistent with the Articles of Incorporation or Bylaws."

C. The gTLD Applicant Guidebook
54.

As noted above and as understood by all, the Guidebook is (to borrow Booking.corn's phrase)
"the crystallization of Board-approved consensus policy concerning the introduction of new
gTLDs."37

55.

The Guidebook is divided into "Modules", each of which contains various sections and subsections. The three Modules of primary relevance here are Modules 1, 2 and 4. Module 1 ,
titled "Introduction to the gTLD Application Process," provides an "overview of the process for
38
applying for a new generic top-level domains." Module 2, titled "Evaluation Procedures,"
describes the "evaluation procedures and criteria used to determine whether applied-for
gTLDs are approved for delegation."39 Module 4, titled "String Contention Procedures,"
concerns "situations in which contention over applied-for gTLD strings occurs, and the
methods available to applicants for resolving such contention cases."
(i)

Initial Evaluation

56.

As explained in Module 1, "[i]mmediately following the dose of the application submission
period, !CANN will begin checking all applications for completeness." 40 Initial Evaluation
begins "immediately after the administrative completeness check concludes. AH complete
applications will be reviewed during Initial Evaluation."41

57.

Initial Evaluation is comprised of two main elements or types or review: string review, which
concerns the applied-for gTLD string; and applicant review, which concerns the entity applying
for the gTLD and its proposed registry services. It is the first of these - string review, including
more specifically the component known as string similarity review- that is particularly relevant.
(ii) String Review1 including String Similarity Review

58.

String review is itself comprised of several components, each of which constitutes a separate
assessment or review of the applied-for gTLD string, conducted by a separate reviewing body
or panel. As explained in Module 2:
The following assessments are perfonned in the Initial Evaluation:
37

Request,

1J 13.

38

Module 1-2. Each Module of the Guidebook is paginated separately. "Module 1-2" refers to Guidebook
Module 1 , page 2.

39

Module 2-2.

40

Guidebook, §1.1.2.2: "Administrative Completeness Check", Module 1-5.

41

Guidebook, §1.1.2.5: "Initial Evaluation", ModuJe 1-8 (underlining added).
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set out in the Applicant Guidebook. !CANN then coordinates a quality assurance review
over a random selection of [SSP's] reviews to gain confidence that the methodology
and process were followed. That is the process used for a making and assessing a
determination of visual similarity Booking.cam's disagreement as to whether the
methodology should have resulted in a finding of visual similarity does not mean that
/CANN (including the third party vendors petforming String Similarity Review) violated
any policy in reaching the decision (nor does it support a conclusion that the decision
was actually wrong). 113
The [SSP] reviewed all applied for strings according to the standards and
methodology of the visual string similarity review set out in the Applicant Guidebook.
The Guidebook clarifies that once contention sets are formed by the [SSP], /CANN wi!f
notify the applicants and will publish results on its website. (AGB, Section 2.2.1. 1. 1.)
That the [SSP] considered its output as "advice to !CANN (as stated in its process
documentation) is not the end of the story. Whether the results are transmitted as
"advice" or "outcomes" or "reports': the important query is what /CANN was expected to
do with that advice once it was received. /CANN had always made clear that it would
rely on the advice of its evaluators in the initial evaluation stage of the New g TLD
Program, subject to quality assurance measures. Therefore, Booking.com is actually
proposing a new and different process when it suggests that /CANN should petform
substantive review (instead of process testing) over the results of the String Similarity
Review Panel's outcomes prior to the finalization of contention sets. 114
1

'

As there is no indication that either the [SSP] or /CANN staff violated any
established !CANN policy in reaching or accepting the decision on the placement of
115
.hotels and .hoteis in a non-exact contention set, this Request should not proceed.

136.

These excerpts of the BGC Recommendation not only illustrate the seriousness with which
Booking.corn's Request for Reconsideration was heard, they mirror considerations to which
we fully subscribe and which we find apply as well, with equal force and effect, in the context
of Booking.corn's IRP Request.

137.

It simply cannot be said - indeed, it is not even alleged by Booking.com - that the
established process was not followed by the !CANN Board or any third party either in the
initial string similarity review of .hotels or in the reconsideration process.

138.

Booking.com was asked at the hearing to identify with particularity the !CANN Board's
actions (including inactions) in this case that it claims are inconsistent with ICANN's Articles
of Incorporation, Bylaws or the Guidebook and regarding which it asks the Panel to render a
declaration. It identified four:
•

The Board's adoption of certain provisions of the Guidebook, including the allegedly illdefined, unfair and non-transparent procedures for selecting the SSP and supervising
the SSP's performance of the string similarity review process. As discussed, any
claims in this regard are time-barred.

113

BGC Recommendation, p. 7.

114

BGC Recommendation, p. 8.

115

BGC Recommendation, p. 10.
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methodology for assessing visual similarity should have been, as opposed to the
methodology set out at Section 2.2.1.1.2 of the Applicant Guidebook. In asserting a
new review methodology, Booking.com is asking the BGC (and the Board through the
New gTLD Program Committee (NGPC)) to make a substantive evaluation of the
confusability of the strings and to reverse the decision. In the context of the New gTLD
Program, the Reconsideration process is not however intended for the Board to
petform a substantive review of [SSP] decisions. While Booking.com may have multiple
reasons as to why it believes that its application for .hotels should not be in contention
set with .hoteis, Reconsideration is not available as a mechanism to re-try the decisions
of the evaluation panels. 108
• Booking.com also claims that its assertions regarding the non-confusability of the
.hotels and .hoteis strings demonstrate that "it is contrary to /CANN policy to put them
in a contention set." (Request, pages 6- 7.) This is just a differently worded attempt to
reverse the decision of the [SSP]. No actual policy or process is cited by Booking.com,
only the suggestion that - according to Booking.com - the standards within the
Applicant Guidebook on visual similarity should have resulted in a different outcome for
the .hotels string. This is not enough for Reconsideration. 109
• Booking.com argues that the contention set decision was taken without material
information, including Booking.cam's linguistic expert's opinion, or other "information
that would refute the mistaken contention that there is likely to be consumer confusion
between '.hotels' and '.hoteis."' (Request, page 7.) However, there is no process point
in the String Similarity Review for applicants to submit additional information. This is in
stark contrast to the reviews set out in Section 2.2.2 of the Applicant Guidebook,
including the Technical/Operational review and the Financial Review, which allow for
the evaluators to seek clarification or additional information through the issuance of
clarifying questions. (AGB, Section 2.2.2.3 (Evaluation Methodology)/ 10
• Just as the process does not call for additional applicant inputs into the visual
similarity review, Booking.cam's call for further information on the decision to place
.hotels and .hoteis in a contention set . .. is similarly not rooted in any established
/CANN process at issue.[. . .] While applicants may avail themselves of accountability
mechanism to challenge decisions, the use of an accountability mechanism when there
is no proper ground to bring a request for review under the selected mechanism does
not then provide opportunity for additional substantive review of decisions already
taken. 111
[W]hi/e we understand the impact that Booking.com faces by being put in a
contention set, and that it wishes for more narrative information regarding the [SSP's]
decision, no such narrative is called for in the process. 112
The Applicant Guidebook sets out the methodology used when evaluating visual
similarity of strings. The process documentation provided by the String Similarity
Review Panel describes the steps followed by the [SSP] in applying the methodology
108

BGC Recommendation, p. 5.

109

BGC Recommendation, p. 6.

110

BGC Recommendation, p. 6.

111

BGC Recommendation, pp. 6-7.

112

BGC Recommendation, p. 7.
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•

The Board's acceptance of the SSP determination. As ICANN argues, there was no
action (or inaction) by the Board here, no decision made (or not made) by the Board or
any other body to accept the SSP's determination. The Guidebook provides that
applied-for strings "will be placed in contention set" where the SSP determines the
existence of visual similarity likely to give rise to user confusion. Simply put, under the
Guidebook the Board is neither required nor entitled to intervene at this stage to
accept or not accept the SSP's determination. Booking.com is correct that the Board
could nevertheless have stepped in and reversed the SSP determination under
Section 5.1 (Module 5-4) of the Guidebook, but did not do so; that inaction is
addressed below.

•

The Board's denial of Booking.corn's Request for Reconsideration. As discussed
above, there is nothing in the evidence that even remotely suggests that ICANN's
conduct in this regard was inconsistent with its Articles, Bylaws or the Guidebook. On
the contrary, we have already stated that the detailed analysis performed by the BGC
and the extensive consideration of the BGC Recommendation by the NGCP
undermine any claim that ICANN failed to exercise due care and independent
judgment, or that its handling of the Request for Reconsideration was inconsistent with
applicable rules or policy. As discussed above, just as in the present IRP, the question
in the reconsideration process is whether the established process was followed. This
was the question that the BGC and NGPC asked themselves in considering
Booking.corn's Request for Reconsideration, and which they properly answered in the
affirmative in denying Booking.cam's request.

•

The Board's refusal to "step in" and exercise its authority under Section 5.1 (Module 54) of the Guidebook to "individually consider an application for a new gTLD to

determine whether approval would be in the best interest of the Internet community."
As pointed out by !CANN during the hearing, the fact that the ICANN Board enjoys
such discretion and may choose to exercise it any time does not mean that it is bound
to exercise it, let alone at the time and in the manner demanded by Booking.com. In
any case, the Panel does not believe that the Board's inaction in this respect was
inconsistent with ICANN's Articles of Incorporation or Bylaws or indeed with tCANN's
guiding principles of transparency and fairness, given (1) Booking.corn's concession
that the string similarity review process was followed; (2) the indisputable conclusion
that any challenge to the adoption of the SSP process itself is time-barred; (3) the
manifestly thoughtful consideration given to Booking.corn's Request for
Reconsideration by the BGC; and (4), the fact that, notwithstanding its protestations to
the contrary, Booking.corn's real dispute seems to be with the process itself rather
than how the process was applied in this case (given that, as noted, Booking.com
concedes that the process was indeed followed).
139.

The Panel further considers that these - in addition to any and all other potential (and
allegedly reviewable) actions identified by Booking.com during the course of these
proceedings - fail on the basis of Booking.corn's dual acknowledgement that it does not
challenge the validity or fairness of the string similarity review process, and that that process
was duly followed in this case.
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