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Manufacturer B (nationality not indicated),
Interlocutory Award, ICC Case No. 10596,
2000
Author
Facts
The manufacturer B concluded two distribution agreements with
distributor A for certain pharmaceutical products, including product
X. One agreement covered the territory of Hong Kong, and the other
(the Distribution Agreement) covered the People's Republic of China
(PRC). A dispute arose between the parties regarding the
termination of the two agreements and A initiated ICC arbitration
proceedings. Shortly after filing its Answer and Amended Claim, B
also filed an Application for Interim and Conservatory Measures (the
Application) requesting that A deliver documentary materials to it
issued by the authorities in the PRC (including the PRC Registration
Certificate and Pricing Approval, hereinafter the documents) and
Hong Kong. A responded with a Counter application requesting the
arbitral tribunal to make a declaration that A had no obligation
whatsoever towards B with respect to the Hong Kong certificates
and that the relief requested by B could not be granted by the
tribunal. Further, A also requested that B be ordered to take
appropriate measures to mitigate its losses, in particular to take any
steps likely to enable B to be in possession of the PRC certificate. If
an order were to be made against it, A further requested security of
US$ 1 million. B subsequently withdrew its application with respect
to the Hong Kong certificates.
B argued that it could not commercialise the products formerly
distributed by A without the documents and that it was urgent that A
return the documents as it was incurring losses which increased
page "66" Approval did not
daily. A responded that the Pricing
exist as a separate document and that, implicitly, its delivery was
impossible; in addition A stated that it had been trying to obtain the
Registration Certificate from its distributor, but the distributor would
not comply unless the stock was repurchased which B was
unwilling to do. A also objected that the relief sought was not an
interim or conservatory measure in the meaning of Art. 23(1) of the
ICC Rules and that the outcome of the request was too closely
linked to the merits to be dealt with by way of interim relief.
Moreover, A argued that B's conduct was in breach of the duty to
mitigate losses as it should have either obtained duplicate originals,
or repurchased the stock, and finally, that the relief sought lacked
urgency.
The arbitral tribunal first established that the relief sought fell under
the category of “interim and conservatory measures”, holding that it
was ICC practice not only to prohibit actions which would aggravate
the dispute, but also to order a party to perform certain contractual
duties to avoid further losses. The arbitral tribunal then established
that there was a likelihood of success on the merits since there was
prima facie a right to obtain the relief sought. Under the terms of the
Distribution Agreement, A was prima facie under an obligation to
return the documents at issue. It was irrelevant that the documents
were held by a third party. Nor was A's reliance on B's duty to
mitigate its losses of any avail, as B could not reasonably be
expected to step into A's relationship with the Chinese distributor.
The arbitral tribunal also did not accept A's argument that the order
could only be granted after a close review of the merits, as the
Distribution Agreement provided for the return of the documents in
the event of any termination.
The arbitral tribunal found that although, strictly speaking, B's
monetary loss would not be irreparable harm, it would be
unreasonable to refuse the relief because “any non marginal risk of
aggravation of the dispute is sufficient to warrant an order for interim
relief” as the purpose was to prevent the loss in the first place.
Urgency was also to be broadly interpreted and the fact that the loss
was likely to increase with the mere passing of time made it
unreasonable to require a party to wait for the final award. Thus A
was ordered to deliver the documents to B.
The arbitral tribunal granted the relief in the form of an award rather
than an order, because, at least under French law, a decision does
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not need to resolve an issue definitively in order to qualify as an
award and because this possibility was envisioned in Art. 23(1) of
the ICC Rules. A's request for security was rejected.
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Excerpt
I. Prima Facie Standard of Review
[1] “This decision rules on an application for interim relief.
Consequently, it applies a prima facie standard of review. It makes
no final findings of fact or law. In other words, no findings made
herein prejudice the merits of the dispute. In particular, the present
decision is rendered without consideration of the lawfulness of the
termination, an issue which will be litigated on the merits. The
provisional nature of the present dispute further means that all
issues addressed in this decision may be reargued by the parties in
the later course of the arbitration and revisited by the arbitral tribunal
in the final award.”
II. Applicable Rules
[2] “Pursuant to Art. 1494(1) of the Nouveau Code de Procédure
Civile, the present arbitral proceedings are governed by the rules
chosen by the parties, i.e., by the ICC Rules of Arbitration
supplemented by any procedural rules to be agreed upon by the
parties or determined by the tribunal.”
III. Jurisdiction
[3] “Art. 23(1) of the ICC Rules expressly grants the tribunal
jurisdiction to order ‘any interim or conservatory measure it
considers appropriate’. The tribunal does not accept A's argument
that the relief sought by B does not fall under the category of ‘interim
and conservatory measures’. Under longstanding practice in ICC
arbitration (since well before the entry into force of Art. 23 of the
1998 version of the ICC Rules), the parties must refrain from taking
any action which may aggravate the dispute. Arbitrators sitting
under the ICC Rules have the power to issue decisions prohibiting
such actions; this power flows from their jurisdiction to order interim
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relief.(1) Conversely, these principles apply to
inaction which may aggravate the dispute; there are several
instances in which arbitrators have ordered a party to continue to
perform certain contract duties, precisely in order to avoid further
losses and an increase of the amounts in dispute.(2)
[4] “Therefore, assuming that the relief sought by B is likely to avoid
the aggravation of the dispute, which will be seen below, it can be
characterised as an ‘interim measure’ within the meaning of Art.
23(1) of the Rules and the arbitral tribunal has jurisdiction and the
power to grant such relief.”
IV. Requirements for Interim Relief
1. Likelihood of Success on the Merits
[5] “The first requirement for interim relief is that the applicant render
plausible that it has a prima facie contractual or legal right to obtain
the relief it seeks.(3) Art. XV(7)(1) of the Distribution Agreement
reads as follows:
7. Upon expiration or termination of this Agreement for
any reason, A shall:
7(1) Promptly and unconditionally cease any use of
the Registration and put such Registration at B's
disposal.…
The term Registration is defined … as ‘any official approval, or
licensing by the competent bodies of the territory regarding the
Products, including, if applicable, their selling prices and social
security approvals, allowing the lawful marketing of the Products
within the territory’.(4)
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[6] “Accordingly, A is prima facie under an obligation to return the
Registration Certificate and the Pricing Approval to B. We will deal
bellow with A's objection that the latter is not a separate document.
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[7] A did not dispute that it is under a contractual duty to return the
documents. This is particularly obvious from the fact that it
requested a declaration that it complied with such duty with respect
to Hong Kong. Similarly, when B asked it to return the documents, it
never challenged its obligation to do so. Quite to the contrary, it
allegedly attempted to recover the documents, but was
unsuccessful.
[8] “A rather objects that it is in no position to return the documents
because they are held by its Chinese distributor. A also stated that
the situation in the PRC was created by B because B's
management of the termination was heavy-handed and contrary to
local business practice.
[9] “The arbitral tribunal considers that these objections are
irrelevant in the present context. Under Art. III(1) of the Distribution
Agreement, A is deemed to be an independent trader, operating for
its own profit and at its own risk. Art. III(2) provides that A bears the
costs of performing its contractual duties. Moreover, the broad
wording of Art. XV(7)(1) implies that, if the documents to be returned
are held by a third party, A has a duty to recover them. Indeed, the
parties probably contemplated that A would have to remit certain
documents to third parties, at least temporarily. Yet, the Distribution
Agreement makes no reservation regarding A's duty to return the
documents in that event.
[10] “Therefore, any difficulties which A may have with its subdistributors must be solved at that level and do not concern B. If A
becomes liable to B for a sub-distributor's refusal to return certain
documents, then A may consider seeking compensation from that
sub-distributor. In any event, on a prima facie basis, the tribunal
does not see which contractual provision or legal principle would
compel B to take an action vis-à-vis the Chinese distributor, which
action should normally be taken by A.
[11] “In this context, A relies on B's duty to mitigate its losses.
Such duty is of no avail here. In accordance with Art. 44 of the
Swiss Code of Obligations, which governs as a result of a
contractual choice of law, that duty is limited to actions which can
be reasonably expected from a party.(5) Stepping into A's
relationship with its Chinese distributor cannot be reasonably
expected of B.
page "70"
[12] “Still in relation to mitigation, A argues that, contrary to a
submission made by B, ‘obtaining a duplicate original [of the
Registration Certificate] is not only possible but ordinary
proceedings’ and that obtaining this type of document is best done
through someone used to dealing with Chinese officials adding that
it has this experience and implying that B does not. If that is the
case, then the arbitral tribunal does not understand why A itself has
not sought or even offered to seek a duplicate original. Whatever the
reason, this fact also leads the arbitral tribunal to disagree with A on
the issue of mitigation.
[13] “The tribunal does not either accept A's submission that the
relief sought by B can only be granted after a close review of the
merits. Indeed, A does not dispute the termination as such. In
particular, it does not seek specific performance of the Distribution
Agreement. The parties' dispute hinges, not upon the principle of the
termination, but upon its cause and consequences. Thus, there is
no issue that the contract will not continue to be performed. Hence,
there is no need to review the merits to decide on the return of the
certificates, as the Distribution Agreement provides for such return in
the event of any termination, whatever its cause and consequences.
[14] “A objects that the Pricing Approval is not a separate
document and, by implication, that it cannot be returned for this
reason. Prima facie at least, the document appearing as B's Exhibit
2 in the English translation … seems to be a self standing and
separate document, not just an excerpt of a register. Admittedly, on
its face, it is unclear whether it was issued to A or is simply
intended for internal use between administrative bodies in China.
[15] “Despite this uncertainty, the Document appears to fall within
the definition of a ‘Registration’ of Art. 1(5) of the Distribution
Agreement, which in particular includes ‘any official approval … by
the competent bodies … regarding the Products, including, if
applicable, their selling prices … allowing the lawful marketing of the
Products within the territory’. Indeed, the contents of the document
suggests that it is an approval of the selling prices. It annexes a
‘Table of prices for 48 types of imported medicines, including
product X’ and orders that these prices be implemented:
Under the “Provision Measures for Managing Prices of
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Medicines” and other supplementary regulations, a
table of the present applicable tax inclusive at port
prices; wholesale prices and retail prices for 48 types
of examined and approved imported medicines,
including product X, has been printed and is
distributed to you herewith. Please implement these
prices accordingly.
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Therefore, the arbitral tribunal considers B's entitlement to the return
of the Pricing Approval sufficiently evidenced under prima facie
standards of review.”
2. Risk of Imminent and Irreparable Harm/Aggravation of the
Dispute
[16] “A further requirement for interim relief is the risk of imminent
and irreparable harm, or of aggravation of the dispute.(6) B has
argued that, as long as it does not dispose of the documents, it is
incurring significant harm, for it cannot commercialise the products
with a different distributor. This situation impairs the shelf life of
products already packaged for the PRC market, and is detrimental
to the product market profile and future sales opportunities are lost.
On this basis, B contends that it cannot wait for the final award.
[17] “As stated above, A admits that B needs the documents to be
able to commercialise its products, but it has argued that monetary
loss is not irreparable harm, as, assuming that A were to be held
liable for such loss, B would be able to recover it in the form of
damages. Although, strictly speaking, this view may be correct, the
arbitral tribunal considers that it would be unreasonable to refuse the
relief sought on those grounds. The tribunal has already explained
that the parties must refrain from any conduct (whether action or
inaction) which may aggravate the dispute, and that arbitrators
sitting under the ICC Rules have the power to issue decisions
prohibiting such conduct.
[18] “Therefore, any non marginal risk of aggravation of the dispute
is sufficient to warrant an order for interim relief. Indeed, it would be
foolish for the tribunal to wait for a foreseeable, or at least plausibly
foreseeable, loss to occur, to then provide for its compensation in
the form of damages (assuming that B is entitled to such damages,
which is not the issue here), rather than to prevent the loss from
occurring in the first place. Therefore, the fact that B may recover
losses in the form of damages is no valid objection and does not
preclude it from seeking provisional relief.”
3. Urgency
[19] “A final requirement for interim relief under ICC practice is that
the request relates to a matter of urgency, it being understood that
‘urgency’ is broadly interpreted; the fact that a party's potential
losses are likely to increase with the mere passing of time and that
page "72" party to wait
it would be unreasonable to expect that
for the final award suffices.(7) The considerations relating to the risk
of irreparable harm apply equally to the requirement of urgency. B
has made a plausible case that it is exposed to further economic
harm if it does not recover the documents and that such harm may
increase with the passing of time. Because the tribunal considers
that this possible result should be avoided rather than remedied, the
sooner action is taken the better.
[20] “The tribunal cannot follow A's argument that B had failed to
take any appropriate action prior to filing the Application and that,
therefore, the urgency is not met. From a factual and chronological
standpoint, the argument is wrong. B had made requests to A
regarding the documents before and after A filed its Request for
Arbitration and filed its Answer and Counterclaim. The time elapsed
between the latest correspondence on this issue between the
parties and B's Application is a matter of a few weeks at most. In
fact, the last letter from counsel for B is dated … three days prior to
the filing of the Application. B can hardly be deemed to have forfeited
its right to seek interim relief merely for having sought to resolve the
issue directly with A.
[21] “As a consequence, B's request meets the requirements for
interim relief under Art. 23(1) of the ICC Rules and the arbitral)
tribunal will grant such relief.”
V. Counterapplication
(….)
1. Declaration Relating to Mitigation of Damages
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[22] “The arbitral tribunal does not, on a prima facie basis and at
this stage, agree with A's reasons in support of its statement that B
has failed to mitigate its damages. That being said, pursuant to the
law governing the substance of the dispute and to generally
recognised principles of international trade law, both parties are in
any event under a duty to mitigate damages. A declaration to that
effect by the arbitral tribunal would thus have no impact beyond a
mere restatement of a statutory duty. For these reasons, the
tribunal denies this particular prayer for relief.”
page "73"
2. Declaration That the Relief Sought Cannot Be Granted
[23] “For the reasons given above at III and IV, the arbitral tribunal
cannot follow A's position and denies this particular prayer for relief.”
VI. Form of the Decision
[24] “B has requested a decision in the form of an award, mainly for
the purpose of enhancing the prospects for enforcement in the PRC.
Alternatively, it has requested an order. A argues that the tribunal
cannot render a decision in the form of an award without an in depth
review of the merits. Should the tribunal nevertheless do so, it would
prejudice the case and exceed the powers vested in it by Art. 23(1)
ICC Rules. Furthermore, A alleges that an award could not be
enforced as a matter of practice and that Art. 35 of the lCC Rules(8)
compels the arbitral tribunal to take this fact into consideration.
[25] “Art. 23(1) ICC Rules empowers the tribunal to grant interim
relief in the form of an award, without specifying under which
circumstances an award is to be preferred over an order.
Commentators of the ICC Rules provide little guidance. The
consideration most often referred to in favour of an award is that
invoked by B, namely the prospects of enforcement.(9) As for legal
authorities, an award is usually defined as a decision by which the
tribunal disposes of issues in dispute. In other words, under this
view, an interim or partial award is characterised by the fact that it
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resolves the questions it addresses and cannot
be revisited by the tribunal.(10) Specifically, in the recent Brasoil
case cited by B, the Cour d'appel de Paris held that the decision by
which an arbitral tribunal declares a request for revision of an award
inadmissible resolves part of the dispute submitted to arbitration and
thus constitutes an award.(11)
[26] “It has, however, also been advocated that decisions by which
the tribunal orders that certain measures be implemented for the
duration of the arbitration proceedings can be considered as awards,
provided that they cannot be changed at any time.(12) Certain
authors consider that finality is not a characteristic of an award;(13)
such is the case for awards ‘avant dire droit’, known under French
law, which decide an issue on a provisional basis and which can
later be rescinded or amended.(14) Thus, at least under French law,
a decision does not need to resolve an issue definitively in order to
qualify as an award.
[27] “This conclusion is also evident from Art. 23(1) ICC Rules. That
provision could not contemplate the issuance of decisions on interim
relief, which is by essence temporary,(15) in the form of an award, if
the award was necessarily a final(16) decision. Under the 1975 and
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1988 versions of the ICC Rules, several
granting interim and provisional relief were rendered in the form of
awards.
[28] “On the basis of the foregoing considerations, the arbitral
tribunal comes to the conclusion that the decision will be issued in
the form of an award. The form so chosen does not mean that this
decision is final. It is not, and the arbitrators may revisit it in the final
award, if appropriate.”
VII. Security
[29] “A requests security in the amount of US$ 1,000,000. However,
it fails to substantiate any risk of loss which may arise out of the
interim relief. The possibility of a loss is all the more so unlikely,
considering that A does not own the documents and that they have
no intrinsic value, which is not dispute. Under these circumstances,
the tribunal dismisses A's request.”
(….)

VIII. Award
On the basis of the foregoing, the arbitral tribunal:
1. orders A to immediately deliver and/or procure delivery to B the
Registration Certificate for product X issued by the Bureau of
Drug Administration and Policy, Ministry of Public Health, the
People's Republic of China and the Pricing Approval issued by
the National Development Planning Committee, the People's
Republic of China;
2. dismisses A's request for security;
3. dismisses A's Counterapplication;
4. reserves its order on costs for adjudication with the final award;
5. dismisses any further prayers for interim relief.”
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“See award rendered in 1982 in lCC case no. 3896, Joumal du
droit international (1983) p. 914, 918; interim award rendered in 1984
in ICC case no. 4126, Journal du droit international (1984) p. 934,
935; Donovan, D., ‘Le pouvoir des arbitres de rendre des
ordonnances de procedure, notamment des mesures
conservatoires, et leur force obligatoire à l'égard des parties’, 10
Bulletin de la Cour internationale d'arbitrage, no. 1, pp. 59-74, 67-68;
Goldman, C., ‘Mesures provisaires et arbitrage international’, Revue
de droit des affaires internationales (1993) pp. 3-26, 15 and 18-20;
Schwartz, E., ‘The Practices and Experience of the ICC Court’ in
Conservatory and Provisional Measures in International Arbitration,
ICC no. 159 (Paris 1993) pp. 45-69, 69; see also decision rendered
under ICSID Rules on 9 December 1983, XI Yearbook Commercial
Arbitration (1986) p. 159, 161. This general principle of international
commercial arbitration also underpins the 1998 version of the ICC
Rules; see Reiner, A., ‘Le reglement d'arbitrage de la CCI, version
1998’, Rev. arb. (1998) pp. 25-82, 39-40.”
2 “Reiner, op. cit., loc. cit.; Schwartz, op. cit., pp. 61-62; see also
examples given by Cremades, B., ‘The Need for Conservatory and
Preliminary Measures’, Paper for IBA conference of 13 November
1998 on Dispute Resolution in International Long-term Construction
and Infrastructure Projects.
3 “This requirement is found both in judicial and in arbitral practice.
See, for instance, interim award rendered on 12 December 1996 in
case no. 1694 of the Netherlands Arbitration Institute, XXII Yearbook
Commercial Arbitration (1998) p. 97, 105.”
4 “The term ‘Registration’ is defined at Art. 1(5) and undoubtedly
applies to the Registration Certificate sought by B.”
5 “Brehm, R., Berner Kommentar, Das Obligationenrecht, Die
Entstehung durch unerlaubte Handlungen, Kommentar zu Art. 41-69
OR (Bern 1998) note 50 re Art. 44 CO; Engel, P., Traité des
obligations en droit suisse, Dispositions générales du CO, 2d ed.
(Bern 1997) p. 721; Oftinger, K., Stark, E., Schweizerisches
Haftpflichtrecht, 1. Bd., Allgemeiner Teil (Zurich 1995) pp. 261-264,
paras. 40-47 and references, in particular p. 262, para. 41.”
6 “See, for instance, Schwartz, op. cit., pp. 60-61 and references.”
7 “Schwartz, op. cit., p. 60; Bond, S., ‘The Nature of Conservatory
and Provisional Measures’ in Conservatory and Provisional
Measures in International Arbitration, ICC no. 159 (Paris 1993) pp.
8-20, 18-19.”
8 Art. 35 of the International Chamber of Commerce Rules of
Arbitration 1998 reads:
In all matters not expressly provided for in these
Rules, the Court and the Arbitral Tribunal shall act in
the spirit of these Rules and shall make every effort to
make sure that the Award is enforceable at law.
9

“See ‘Final Report on Interim and Partial Awards by a Working
Party to the Commission on International Arbitration’, reprinted in
Craig, W.L., Park, W., Paulsson, J., International Chamber of
Commerce Arbitration, loose-leaf binder, vol. 2, Appendix V, pp. 3-4
(hereinafter ‘Final Report’). The Working Party has recommended
that interim relief be granted in the form of an order and that an
award should be issued only if ‘appropriate’; however, other than
prospects for enforcement, the ‘Final Report’ cites few decisive
factors; see ‘Final Report, pp. 8, 10. See also Craig, W.L., Park,
W., Paulsson, J., Annotated Guide to the 1998 1CC Arbitration
Rules (1998) p. 138 (hereinafter 1998); Derains, Y., Schwartz, E., A
Guide to the New ICC Rules of Arbitration (1998) pp. 36-37, 275;
Schwartz, op. cit., p. 64.”
10 “Resort Condominiums International Inc. v. Bolwell, Supreme
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Court of Queensland, 29 October 1993, quoted and commented by
Pryles, M., ‘Interlocutory Orders and Convention Awards: the Case
of Resort Condominiums v. Bolwell’, 10 Arbitration Int'l (1994) pp.
385-394, 391-392; Craig, Park, Paulsson (1998) p. 33; Craig, W.L.,
Park, W., Paulsson, J., International Chamber of Commerce
Arbitration, 2d ed. (1990) p. 322 (hereinafter 1988); Fouchard,
Gaillard, Goldman, [Traité de l'arbitrage commercial international
(Paris, Litec 1996)] pp. 751-752, para. 1355-1357; see further
definitions supplied by Wirth, M., ‘Enforceability of a Foreign
Security Award in Switzerland’ in The New York Convention of 1958,
ASA Special Series no. 9, pp. 245-256. 252-255.”
11 “Braspetro Oil Services Company (‘Brasoil’) c/ The Management
and Implementation of the Great Man-made River Project (‘GMRA’),
Cour d'appel de Paris, 1 July 1999, 14 Int'l Arb. Report (Aug. 1999,
no. 8); the Cour d'appel also took into account the fact that the
decision contained reasons and that it was rendered in adversarial
proceedings after careful examination of the parties' arguments.”
12 “Besson, S., Arbitrage international et mesures provisoires,
étude de droit comparé (Zurich 1998) pp. 139-140; see also
authorities quoted by Wirth, op. cit., pp. 251-252 (on an order to
issue a security for the amount under dispute).”
13 “See, for instance, Craig, Park, Paulsson (1988) pp. 418-419;
Fouchard, Gaillard, Goldman, op. cit., p. 730, para. 1318; Schwartz,
op. cit., p. 63; van den Berg, A.J., ‘The Application of the New York
Convention by the Courts’ in: Improving the Efficiency of Arbitration
Agreements and Awards: 40 Years of Application of the New York
Convention, ICCA Congress Series no. 9 (1999) pp. 25-34 29.”
14 “M. de Boisséson, [Le droit français de l'arbitrage interne et
international (1990)] p. 287.”
15 “Final Report, p. 8; Bond, op. cit., p. 9.”
16 “A decision may qualify as an ‘award’ within the meaning of the
ICC Rules, but not under the New York Convention, under the law of
the seat of the arbitration, or under the law of the place where it is to
be enforced. It is thus the applicant's ultimate responsibility and risk
to seek and obtain enforcement of an award granting interim relief.”
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1-

BACKGROUND AND PROCEDURAL ffiSTORY

1.

On November 30, 2007, Claimants, namely Mr. Sergei Paushok, qsc Golden East
Company ("Golden East") and qsc Vostokneftegaz Company ("Vostokneftegaz"),
issued a Notice of Arbitration against the Government of Mongolia, in accordance with
Article 3 of the Arbitration Rules of the United Nations Commission on International
Trade Law (the "UNCITRAL Rules").

2.

Mr. Paushok is a national of the Russian Federation, whereas Golden East and
Vostokneftegaz are both registered in the Russian Federation.

3.

Oaimants, directly or indirectly, own 100% of the outstanding shares of KOO Golden
East-Mongolia ("GEM"), a gold mining company, and KOO Vostokneftegaz
("Vostokneftegaz-Mongolia"), an oil and gas company. Both GEM and VostokneftegazMongolia are registered and operating in Mongolia.

4.

ln their Notice of Arbitration, Claimants alleged that Respondent breached its
obligations Wlder the Agreement on Encouragement and Reciprocal Protection of
Investments between the Government of the Russian Federation and the Government of
Mongolia (the "Treaty'' or "BIT") by, among others, enacting and enforcing legislation
known as the Windfall Profit Tax Law (the ''WPT law'') and the 2006 Minerals Law (the
"2006 Minerals Law'').

5.

Under the WPT Law, any gold sales at prices in excess of USD 500 per ounce are subject
to tax at the rate of 68% on the amount exceeding USD 500 per ounce.

6.

Under the 2006 Minerals Law, the maximum number of foreign nationals employed by a
mining company is limited to 10% of its workforce, unless the company pays a penalty
equal to ten times the minimum monthly salary for each foreign national it employs.

7.

Article 6 of the Treaty allows the investor of a Contracting Party to initiate arbitration
against the other Contracting Party pursuant to the UNCITRAL Rules:

"Disputes between one of the Contracting Parties and an investor of the other
Contracting Party, arising in connection with realization of investments,
including disputes concerning the amount, terms or method of payment of the
compensation, shall, whenever possible, be settled through negotiations.
If a dispute cannot be settled in such manner within six months from the moment
of its occurrence, it may be referred to
(a) a competent court or arbitral tribunal of the Contracting Party in which
territory the investments were made;

(b) the Arbitration Institute ofthe Stockholm Chamber of Commerce;

(c) an ad hoc arbitral tribunal in accordance with the Arbitration Rules of the
United Nations Commission on International Trade l.Jlw (UNCITRAL)."
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8.

In their Notice of Arbitration, Oai.Inants appointed Dr. Horado A. Grigera Na6n as
arbitrator.

9.

On February 18, 2008, Respondent appointed Professor Brigitte Stem as arbitrator.

10.

On March 12, 2008, Arbitrators Stern and Grigera Na6n, further to the consultation with
counsel to the Parties, appointed the Honorable Marc Lalond e as President of the
Tribunal.

11.

On March 14, 2008, Oaimants submitted to the Tribunal a Request for Interim Measures
including a Temporary Restraining Order Prior to March 24, 2008 (the "Request") pursuant
to Articles 15 and 26 of the UNCITRAL Rules.

12.

In their Request, Oaimants requested an order from the Tribunal directing Respond ent
during the pendency of the arbitral proceedings:

a-

To suspend enforcement of the WPT Law, the 2006 Minerals Law, and penalties
for alleged late tax payments against GEM;

b-

To suspend any criminal action against Oaimants or their investments and
guarantee free movement in and out of Mongolia for GEM's representatives,
managers and employees;

c-

To suspend any other conduct that aggyavates the dispute, including, but not
limited to, disparagement of Claimants or their investment in the media or
unjustified refusal of permission to continue to mine gold in the same way and at
the same levels as were approved in 2006 and 2007;

13.

Oaimants also requested the issuance of a temporary restraining order directing
Respondent to refrain from the activities listed in sub-paragraphs (a), (b) and (c)
pending the Tribunal's decision on interim measures.

14.

The request for the issuance of a temporary restraining order was based on the alleged
intention of Respondent to prosecute the enforced collection of taxes and fees disputed
in this arbitration with effect on March 24, 2008.

15.

Subsequent to the Request, various letters and telephone communications were
exchanged between the Parties and the members of the Tribunal, including (i) a letter
from Counsel for Respondent dated March 22, 2008 and opposing the issuance of a
temporary restraining order and (ii) a telephone conference call between counsel for the
Parties and the President of the Tnbunal on March 22, 2008.

16.

On March 23, 2008, the Tribunal issued the followmg temporary restraining order:
"1- Taking into account the undertaking already given, Respondent shall refrain
from seizing or obtaining a lien on the assets of Qaimants and shall allow

Gaimants to maintain their ordinary business operations;
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2- Claimants shall immediately sign an undertaking not to move assets out of
Mongolia nor to take any action 1vhich would alter in any way the ownership
and/or financial interests of the Oaimants with respect to their assets in
Mongolia, without prior notice to and agreement of Respondent;
3- Oainumts shall, within seven days, provide Respondent with a complete list of

their assets i 11 Mongolia;
4- The issue raised by Respondent of the pruvision of security by Claimants shall

be dealt with at the time of the consideration of the Request far Interim Measures;
5- The briefing schedule for any issue related to Claimants' interim measures

application shall be dedded in a separate procedural order by the Tribunal, after
consultation with the Parties.
Pending its decision on interim measures, the Tn"bunal urges the Parties to
refrain from any action which could lead to further injury and aggravation of the
dispute between the Parties."
17.

On April18, 2008, an organizational meeting was held at the offices of Stikeman Elliott
L.L.P. located at 1155, Rene-Levesque Blvd West, 40th floor, Montreal, Quebec, Canada.
The purpose of this meeting was to establish the terms of reference and to discuss
various procedural and logistical issues.

18.

In addition to the members of the Tribunal and the Secretary thereof, the following

counsel attended that meeting:
Mr. George M. von Mehren (Counsel for Claimants)

Mr. Stephen P. Anway (Counsel for Oaimants)
Mr. Michael D. Nolan (Counsel for Respondent)
Mr. Edward G. Baldwin (Counsel for Respondent)
19.

Further to the meeting, the contents of which, as per counsel for the Parties' agreement
and request, were not transcribed, the Secretary of the Tribunal communicated to
counsel for the Parties detailed minutes of the said meeting on April 29, 2008.

20.

On April 30, 2008, Respondent submitted its Opposition to the Request, arguing that the
latter should be dismissed

21.

On the basis of the minutes of the meeting referred to in paragraph 17, counsel for the
Parties prepared a draft Procedural Order No. 1 and submitted same for consideration
to the Tribunal on May 14, 2008.

22.

On May 30, 2008, Claimants submitted their Reply on Interim Measures, amending their
Request and limiting the relief sought to the extension of the temporary restraining
order in an Order on Interim Measures.
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23.

On June 3, 2008, the President of the Tribunal issued Procedural Order No. 1, which
dealt with all the procedural and logistical issues, save the timetable of submissions and
hearing for Phase 1 (Jurisdiction/ Admissibility and liability).

24.

On June 4, 2008, the President of the Tribunal issued Procedural Order No. 2, which
dealt with the timetable for Phase 1.

25.

On June 30, 2008, Respondent submitted its Rejoinder to the Request, requesting to
dismiss the latter or, subsidiarly, to order Oaimants to cause GEM to pay Windfall
Profit Taxes into an escrow account.

26.

On July 1, 2008, Oaimants submitted their Statement of Claim, but this submission was
not considered by the Tribun.a l either for the purposes of the hearing on interim
measures or for the purpose of the present order on interim measures.

27.

On July 2, 2008, a conference call was held between counsel for the Parties and the
President of the Tribunal in order to address various organizational and procedural
issues in relation to the forthcoming hearing on interim measures.

28.

From the date of filing of the Request until the date of the hearing on interim measures,
counsel for the Parties addressed numerous letters to the members of the Tribunal with
respect to the Request as well as in relation to issues peripheral thereto.

29.

On July 8, 2008, a full day hearing on interim measures was held at the offices of
Stikeman Elliott L.L.P. located at 1155, Rene-Levesque Blvd West, 40th floor, Montreal,
Quebec, Canada (the "Hearing").

30.

In addition to the members of the Tribunal, the Secretary of the Tribunal and the Court
Reporter, this Hearing was attended by:

On behalf of the Claimants:

Mr. George M. von Mehren (Counsel for Oaimants)
Mr. Stephen P. Anway (Counsel for Oaimants)
Mr. Rostislav Pekar (Counsel for Oaimants)
Ms. Irina Golovanova (Counsel for Oaimants)
Mr. Trevor Covey (Counsel for Claimants)
Mr. Sergei Paushok (QSC Golden East Company, qsc Vostokneftegaz Company)
Ms. Yana Ibragimova (CJSC Golden East Company)
Ms. Marina Spirina (CJSC Golden East Company)
On behalf of the Respondent:

Mr. Michael D. Nolan (Counsel for Respondent)
Mr. Edward G. Baldwin (Counsel for Respondent)
Mr. Fr~d~ric G. Sourgens (Counsel for Respondent)
Ms. Tainvankhuu Altangerel (Ministry of Justice and Home Affans, Mongolia)
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31.

At the Hearing, counsel for the Parties presented oral submissions to the Tribunal and
Mr. Paushok was heard as a witness and questioned by the Tribunal Questions from the
Tribunal and Mr. Paushok's answers thereto were interpreted by Ms. Golovanova, with
occasional assistance from the Secretary of the Tribunal

32.

Verbatim transcripts of the Hearing were produced in English and were concurrently
available for viewing throughout the Hearing. Hard and soft copies of the transcripts
were distributed to the Tnbunal and Parties a few days after the Hearing.

33.

Having consulted with counsel for the Parties, the Tnbunal decided that post-hearing
submissions were not required and took the Request under advisement.

II-

GENERAL COMMENTS

1-

The applicable rules

34.

The Tribunal wishes to point out, first, that this case is taking place under the
UNOTRAL Arbitration Rules. The powers of the Tribunal relating to interim (or
provisional) measures are set in Articles 15(1), 26(1) and 26(2) of those Rules which
provide as follows:

"Article 15(1):
Subject to these Rules, the arl7itral tribunal may ronduct the arbitration in such
manner as it ronsiders appropriate, provided that the parties are treate.d with
equality and that at any stage of the proceedings each party is given a full
opportunity ofpresenting his case.
Article 26(1):
At the request af either party, the arbitral tribunal may take any interim
measures it deems necessary in respect of the subject-matter of the dispute,
including measures for the conservation of the goods forming the subject-matter
in dispute, such as ordering their deposit with a third person or the sale of
perishable goods.
Article 26(2)
Such interim measureB 11lflY be established in the form of an interim award. The
arbitral tribunal shall be entitled to require security for the cost of such
measures."
35.

The Parties have drawn the Tribunal's attention to a number of awards under the ICSID
Convention dealing with requests for provisional measures under Article 47 of that
Convention and Arbitration Rule 39 under it. Rule 39(1) in particular provides that

"At any time during the proceeding a party may request that provisional
measures for the preservation of its rights be recommended by the Tribunal. The
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request shall specify the rights to be preserved, the measures the recommendation
ofwhich is requested, and the circumstances that require such measures."
36.

The Tribunal notes that the wording of Article 26(1) of the UNCITRAL Rules is not the
same as under the ICSID Convention; it leaves wider discretion to the Tribunal in the
awa:rcling of provisional measures ("any interim measures it deems necessary in respect of the
subject-matter of the dispute") than under Article 47 of the ICSID Rules ("pruuisit:mal
measures for the preservation of its rights").

2-

What is the subject-matter of the dispute

37.

The subject-matter of the dispute is the validity under the Treaty of the Windfall Profit
Tax and of the levying of a fee for the import of foreign workers imposed by
Respondent. In their Notice of Arbitration of November 30, 2007, Claimants request
declaratory relief based on Articles 3(1) and 4 of the Treaty as well as damages, interest
and costs. And, in their Statement of Oaim filed on June 27, 2008, Oaimants request
declaratory relief with regard to those two types of measures as contrary to Articles 2, 3
and 4 of the Treaty; in addition, they claim damages, interest and costs to be determined
by the Tribunal.

38.

The Parties have spent some considerable time arguing the issue of disputed rights in
this case. These matters will be dealt with in the section of this Order dealing with
imminent danger of prejudice.
Interim measures not to be granted lightly

39.

It is not contested that interim measures are extraordinary measures not to be granted
lightly, as stated in a number of arbitral awards rendered under various arbitration
rules1. Even under the discretion granted to the Tribunal under the UNOTRAL Rules,
the Tribunal still has to deem those measures urgent and necessary to avoid
"irreparable" harm and not only convenient or appropriate.

4-

Evidentiary Burden

40.

In requests for interim measures, it is incumbent upon Oaimants to demonstrate that
their request is meeting the standards internationally recognized as pre-conditions for
such measuresl.

41.

In the present instance, Oaimants submitted as principal evidence the testimony of Mr.
Sergei Paushok, the Executive Director of GEM and the indirect owner of 100% of the
shares of that company. Respondent argued that the Tribunal should attach no value to
what it considers a self-serving statement from a party; it argues in particular that Mr.
Paushok's Statement "merely parrots Claimants' legal argument and conclusions, rather than
See for example, Emilio Agustin Maffezini v. Spain, ICSID Case No ARB/Wj7, IIC 84 (1999),

2

Procedural Order No 2, October 28,1999.
Ibid. at 110. See also Occidental Petroleum Corporation and Ocddenltll Exploration and Production Company
v. Ecuador, ICSID Case No ARB/06/11, IIC 305 (2007), Decision on provisional measures, August 17,
2007 at ,90 [Occidental Petroleum}.
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adducing concrete factual material" and that, as such, it did not provide "evidence of a
specificity and concreteness that would allow Mongolia the opportunity ofconfrontlltion"3•
42

The Tribunal views the matter somewhat differently. The Witness Statement and the
oral testimony (the latter taking place at the instigation of the Tribunal) were made in
the form of a solemn declaration and it contains some elements which could be
considered as statements of facts and others as legal conclusions. Respondent was given
full opportunity to cross-examine Mr. Paushok on his Statement. In many cases, a
statement by one of the parties may be of great importance in the analysis of the facts
and it is up to the tribunal in each case to attach to such a statement the credibility and
relevancy it considers appropriate. In the present instance and at this stage of the
proceedings, the Tribunal sees no reason to ignore Mr. Paushok's Statement and oral
testimony.

5-

The specific features of this request

43.

In decicfing upon the present request for interim measures, the Tribunal will attach
significant importance to the specific features surrounding this particular request which
differentiate it from other awards referred to by the Parties. In particular, the
Government of Mongolia, while not admitting to any illegality in the measures which
have been enacted and which are challenged in this case, has recognized, both in 2007
and 2008, that the WPT Law was not achieving its objectives and should be replaced by
a less severe taxation regime. In addition, Respondent appears to wish GEM to continue
its operations in Mongolia. Evidence in that regard can be seen from the written
undertaking given by the State Secre~ of the Minister of Justice and Home Affairs on
March 19, 2008, (confum.ed at the Hearing by Ms. Taivankhuu Altangerel, of the
Ministry of Justice and Home Affairs of Mongolia) that no seizure of or lien on GEM's
assets would take place in connection with this dispute until a final award has been
rendered in the present case.

6-

Peripheral issues

44.

Before the Hearing, a considerable exchange of correspondence took place between the
Parties and with the Tribunal relating to a number of peripheral issues; all of them were
resolved before the Hearing, except for the allegation by Respondent that, by selling
gold rather than pledging it, GEM was in breach of the Temporary Restraining Order
issued by the Tribunal. On the basis of the evidence submitted to it, the Tribunal has
come to the conclusion that, in spite of some understandable concern on the part of
Respondent, there was no breach of the TRO by Oaimants. The Tribunal will deal with
this specific issue for the future in this Order.

Ill-

THE CRITERlA GUIDING THE TRIBUNAL

45.

It is internationally recognized that five standards have to be met before a tribunal will
issue an orde.r in support of interim measures. They are (1) prima facie jurisdiction, (2)

3

,12.Mongolia's Rejoinder to Oaimants' March 14, 2008 Request for Interim Measures, June 30, 2008 at
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prima fade establishment of the case, (3) urgency, (4) imminent danger of serious
prejudice (necessity) and (5} P-roportionality.
46.

In addressing the fust two criteria, the Tnbunal wishes to make it clear that it does not
in any way prejudge the issues of fact or law which may be raised by the Parties during
the course of this case concerning the jurisdiction or competence of the Tribunal or the

merits of the case.

1-

Prima facie jurisdiction

47.

The International Court of Justice described the interpretation to be given to this
standard in the Case Concerning Military and Paramilitary Activities in and Against

Nicaragua:
"(O)n a request for provisional measures the Court need not, before deciding
whether or not to indicate them, finally satisfy itself that it has jurisdiction on
the merits of the case, or, as the case may be, that an objection to jurisdiction is
well founded, yet it ought not to indicate such measures unless the provisions
invoked by the applicant appet:tr, prima facie, to afford a basis on which the
jurisdiction of the court might be founded;" 4
48.

The Tribunal is of the view that, in their Notice of Arbitration and their submissions in
connection with their Request, Claimants have established such a basis upon which the
jurisdiction of the Tribunal might be founded. In particular,
a-

The Treaty (Article 6} provides for UNCITRAL arbitration.

b-

Until proven otherwise, Mr. Paushok is considered a citizen of Russia and the
other two Oaimants are considered legal persons constituted in accordance with
the laws of Russia.

c-

GEM appears to meet the definition of investment in Article l(b) of the Treaty
and Oaimants appear to be direct or indirect shareholders in GEM and to have a
separate claim of their own.

d-

The dispute relates to investment in Mongolia.

49.

Respondent raises two arguments in support of its challenge to the jurisdiction of the
Tribunal.

50.

The first is to the effect that the six-month amicable dispute resolution period prescnbed
in Article 6 of the BIT was not abided by Oaimants. Article 6 states (in part): "If a dispute
cannot be settled in such a manner within six months of its occurrence, it may be referred to"
courts or arbitral institutions specified in that Article.

4

Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America),
Provisional Measures, Order of May 10, 1984. (1984] I.C.J. Rep. 169 at '1!24.
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51.

Respondent argues that Oaimants initiated the arbitration on November 30, 2007, a
mere month after having sent theii formal notice to Respondent of their intent to
commence investment arbitration For their part, Claimants argue that a letter sent to the
President of Mongolia by Mr. B.A Igoshin, First Deputy Executive Director of GEM,
constituted sufficient noticeS, an argument with which Respondent disagrees.

52.

The Tnbunal is not ruling at this stage on these arguments, as it believes that they are
more matters to be considered as part of the jurisdictional and merits phase of these
proceedings. The Tribunal notes however that in the Lauder v. The Czech Republic case6,
an arbitral tribunal ruled that the requirement for a six-month waiting period was not a
jurisdictional provision and that other tribunals also ruled that the waiting period need
not have lapsed before initiating an arbitration, if negotiation attempts were clearly
futile7•

53.

Respondent's second argument relates to estoppel allegedly resulting from negotiations
surrounding Respondent's agreement, in January 2007, to grant to GEM an extension for
the payment of the Windfall Profit Tax. TIUs is even more clearly a matter that should be
the subject of debate at the time of the jurisdictional and merits phase of these
proceedings. It is clearly a contested matter about which both written and oral evidence
will be required and it would be premature to embark on such an expedition at the stage
of a request for interim measures, where the Tribunal only needs to decide whether
there is prima facie jurisdiction

54.

The Tribunal therefore concludes that, for the purpose of a request for interim measures,
the prima facie jurisdiction of the Tribunal has been established.

2-

Prima facie establishment of the case

55.

At this stage, the Tribunal need not go beyond whether a reasonable case has been made
which, if the facts alleged are proven, might possibly lead the Tribunal to the conclusion
that an award could be made in favor of Oaimants. Essentially, the Tribunal needs to
decide only that the claims made are not, on their face, frivolous or obviously outside
the competence of the TribunalS. To do otherwise would require the Tribunal to proceed
to a determination of the facts and, in practice, to a hearing on the merits of the case, a
lengthy and complicated process which would defeat the very purpose of interim
measures.

5
6
7

8

Oaimants' Reply on Interim Measures, March 30, 2008, CE-46.
Ad hoc- UNCITRAL Arbitration Rules, IIC 205 (2001), Final Award, September 3, 2001 at ~187.
L.E.S.I. S.p.A. et ASTALDI S.p.A. v. Algeria, ICSID Case No.ARB/05/3, Decision on Jurisdiction, July
12, 2006 at ~32; SGS Societe Generale de Surveillance S.A. v. Islamic Republic of Pakistan, ICSID Case No.
ARB/01/13, Decision on Objections to Jurisdiction, August 6, 2003 at '1!187; Ethyl Corporation v.
Government of Canada, NAFfA/UNCITRAL Case, Award on Jurisdiction, June 24, 1998 at fj84.
Vfctor Pey Casado, President Allende Fondnt:Wn c. Republique du Otili, ICSID Case No. ARB/98/2, ICC

185 (2001), Decision on Provisional Measures, September 25, 2001 at ,8; Application of the Convention
on the Punishment of the Crime of Genocide, Provisional Measures, Order of September 13, 1993, [1993]
I.C.J. Rep. 325 at 124.
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56.

In the present circumstances, the Tribunal concludes that Claimants have succeeded in a
prima facie establishment of the case. In so ruling, the Tribunal wishes to stress that in
no way does that ruling imply that the Tribunal would reach a similar conclusion on the
merits of the case, once it has received submissions and heard witnesses and experts
from each side on their respective allegations.

3-

Urgency

57.

From the evidence submitted, it appears that the WPT Law has had a major negative
impact on the gold mining industry in Mongolia. Ms. S. Oyun, the President of the
Mongolian Geologists Association and a Member of the Mongolian Parliament declared
in September 2007 that, subsequently to the adoption of that Law, some 93 gold mining
companies discontinued their operations, most of them declaring bankruptcy9. This
would represent a reduction by more than 50% of the previous number of firms in the
industry.

58.

The Government of Mongolia itself recognized the critical situation resulting from its
legislation and proposed in 2007 major amendments which it did not succeed in getting
enacted. And, according to information transmitted to the press service of the
Mongolian Government and contained in an undated press release submitted to the
Tribun.aJlo, the Government decided on May 7, 2008, to propose to Parliament a new law
reducing very substantially the tax rates established under the WPT Law. As an
explanation, the Government said that the changes were proposed "(w)ith the purpose of
easing the tax burden on the mining companies, increasing the amount of gold deliveries and

consolidating all of the tax payment on sold gold and gold-related royalties in the national budget
and hamzonizing the royalty payments with the international standards"11. The use of the
expression "standards" and its interpretation by Oaimants were contested by
Respondent, but, even accepting Respondent's translation of the appropriate Mongolian
word into English, it is clear that the Mongolian Government has realized for quite some
time that its taxation regime had led its gold mining industry into a crisis.
59.

The Tribunal is not called upon to rule on that overall situation but taking cognizance of
it helps the Tribunal in understanding whether the condition of urgency alleged by
Oaimants can be met in the present case.

60.

From the evidence submitted by the Parties and taking into account the very specific
features of this case, it appears to the Tribunal that urgent action in the form of interim
measures is justified.

61.

Respondent claims that over US$41 million is currently owed by GEM, under the WPf
Law. It appears from the financial statements and taxation reports submitted to the
Tribunal that GEM could not proceed to the immediate payment of this total sum out of
its own resources. The only alternatives would be either loans from financial institutions
or a large equity infusion by shareholders. It has been established to the satisfaction of

9

Interview published in Mongolya Segodnya on September 15, 2007, CE-54.

10

CE-30.

u

Idem.
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the Tribunal that, in the current fiscal conditions, .no financial institution would consider
lending such an amount of money to GEM. And, assuming that Respondent is right in
stating that GEM's net book value assets are worth less than 50% of the amount of WPT
owing and the possibility that the Mongolian Parliament would again refuse to amend
the WPf Law, it would be very presumptuous for any investor to make additional
equity investment in that company. The likelihood of GEM's bankruptcy in such a
context therefore becomes very real

62

The Tribunal is aware of preceding awards concluding that even the possible
aggravation of a debt of a claimant did not ("generally" says the City Oriente case cited
below) open the d oor to interim measures when, as in this case, the damages suffered
could be the subject of monetary compensation, on the basis that no irreparable harm
would have been caused 12• And, were it not for the specific characteristics of this case,
the Tribunal might have reached the same conclusion, although it might have expressed
reservations about the concept that the possibility of monetary compensation is always
sufficient to bar any request for interim measures under the UNOTRAL Rules. But
those specific features point not only to the urgency of action by the Tribunal but also to
the necessity of such action in the face of an imminent danger of serious prejudice.

4-

Imminent danger of serious preju.d ice (necessity)

63.

The Parties have raised a number of arguments in relation to the issue of disputed rights
in this case.

64.

Respondent, citing IC:SID awards, contends that provisional measures are limited to
situations where specific performance is requested and that such a request for specific
performance could only occur when the dispute is based on a contractual relationship.
Respondent further argues that when the dispute only relates to a claim for damages, as
in this case, there is no place for provisional measures, as damages can always be
compensated with the payment of money. Moreover, says Respondent, the only remedy
available under Article 6 the BIT is monetary compensation.

65.

Respondent refers in particular to the following cases. In Occidental Petroleum, the
Tribunal says that "provisionol measures should only be granted in situations of necessity and
urgency in order to protect legal rights that could, absent such measures, be definitely lost" and
in paragraph 98, it adds: "The harm in this case is only "more damages", and this is harm ofa
type which can be compensated by monetary compensation, so there is neither necessity nor
urgency ta grant a pruoisianal measure to prevent such harm"13. Respondent also refers to the
Decision on revocation of provisional measures in Citt; Oriente where the Tribunal states
that "a possible aggravation of a debt does not generally zoarrant the ordering of provisional
measures" 14. Respondent also relies on Plama Consortium Umited v. Bulgaria where the

12

13
14

Plama Consortium Limited v . Bulgaria, IC:SID Case No ARB/03/24, IIC 190 (2005), Order, September 6,
2005 at 146 [Plama]; Occidental Petroleum, supra note 2 at 199; City Oriente Limited v. Ecuador, ICSID
Case No. ARB/06/211 IIC 325 (2008), Decision on Revocation of Provisional Measures, May 13,2008

at 1[64 [u ty Oriente].
Occidental Petroleum, supra note 2 at 159 and 198.
City Oriente, supra note 12 at 164.
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Tribunal says that "(t)he Tribunm accepts Respondent's argument tlzat harm is not irreparable
if it can be compensated for by damages, which is the case in the present arbitration and which,
moreover is the only remedy Claimant seeks" 15.
66.

Oaimants, for their part, argue that their right to interim measures is not excluded in the
case of a claim for damages only and that, in any event, their request for relief is not only
for damages but also for declaratory relief under the provisions of the Treaty.

67.

They refer in particular to the Behring Internatimull, Inc. v. Islamic Republic Iranian Air
Force case where the Iran-U.S. Oaims Tribunal states that "the concept of irreparable
prejudice in international law arguably is broader than the Anglo-American concept of
irreparable injury. While the latter formulation requires a showing that the injury complained of
is not remediable by an award of damages (... ), the former does not necessarily so require" 16•
Oaimants also mention Saipem S.pA v. The People's Republic of Bangladesh where the
Tribunal fowtd that Saipem was facing a risk of irreparable damage if it had to pay the
amount of a bond17.

68.

The Tribunal does not agree with Respondent that Oaimants are merely requesting
damages, as is clearly demonstrated by the text of their request for relief. Moreover, the
possibility of monetary compensation does not necessarily eliminate the possible need
for interim measures. The Tribunal relies on the opinion of the Iran-U.S. Oaims Tribunal
in the Behring case to the effect that, in international law, the concept of "irreparable
prejudice" does not necessarily require that the injury complained of be not remediable
by an award of damages. To quote K.P. Berger who refers specifically to Article 26 of the
UNCITRAL Rules:

"To preserve the legitimate rights of the requesting party, the measures must be
"necessary". This requirement is satisfied if the delay in the adjudication of the
main claim caused by the arbitral proceedings would lead to a "substantial" (but
not necessarily "irreparable" as knuwn in common law doctrine) prejudice for
the requesting party. "ts
69.

15
10

17
18

The Tribunal shares that view and considers that the "irreparable harm" .in international
law has a .flexible meaning. It is noteworthy in that respect that the UNCITRAL Model
Law in its Article 17A does not require the requesting party to demonstrate irreparable
harm but merely that "(h)arm not adequately reparable by an award of damages is
likely to result if the measure is not ordered, and such harm substantially outweighs the
harm that is likely to result to the party against whom the measure is directed if the
measure is granted".

Plmna. supra note 12 at ~46.
Behring International, Inc. v. Islamic Republic Iranian Air Force, Iran Aircraft Industries, and The
Government of Iran, Award No. ITMjiTL 52·382-3, June 21,1985, 8 Iran-U.S. C.T.R. 238 at p. 276.
ICSID Case No. ARB/05/07, ICC 280 (2007), Decision on Jurisdiction and Recommendation of

Provisional Measures, March 21, 2007 at ,182.
Berger, KP., International Economic Arbitration, in Studies in Transnational Economic Law, voL 9, Kluwer
Law and Taxation Publishers, Deventer, Boston, 1993 at p. 336.
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70.

Whatever the situation under the ICSID Convention, the Tribunal does not support the
contention that such measures can only be issued, under the UNCITRAL Rules, when
specific performance is requested in connection with a contractual relationship. No such
restriction is implied under the broad language of Article 26(1) of the UNCITRAL Rules.
The specific examples mentioned in that Article, on the contrary, point to a wide
discretion in the hands of the Tribunal

71.

Finally, the Tribunal does not find that the Treaty limits the rights of Oaimants to
requests for monetary compensation. Respondent bases its argument on Articles 4 and 6
of the Treaty.

72.

Article 4 indicates indeed that, in the case of nationalization or measures tantamount to
nationalization, "the compensation shall correspond to the real value of the nationalized
investments". It is quite understandable that, in a situation where a State has exercised its
right to takeover a foreign investment under the conditions mentioned in the Treaty,
financial compensation would be the proper remedy. But, that Article only applies to
cases of nationalization and, even then, it does not restrict what remedy a Tribunal could
order where the nationalization does not meet the conditions mentioned in Article 4.
Moreover, that Article certainly does not define the remedies available under Article 3
(fair and equitable treatment provision), even though, in practice, financial
compensation is the overwhelming form of remedy requested by claimants.

73.

As to the relevant part of Article 6 of the Treaty cited by Respondent, it reads as follows:

"Disputes between one of the Contracting Parties and an investor of the other
Contracting Party, arising in connection 1uith realization of investments,
including disputes concerning the amount, terms or method of payment of
compensation, shall, whenever possible, be settled through negotiations."
74.

While payment of compensation is specifically mentioned, it is only referred to as one of
the types of disputes which may arise under the Treaty but not as the exclusive one.

75.

In the Tribunal's view, the Treaty does not restrict the available remedies of investors to
monetary compensation. The three types of remedies available at public international
law (restitutio in integrum, compensation and satisfaction) remain available under the
Treaty.

76.

Oaimants have raised another argument in support of their request for interim
measures on the basis that, in this case, the Tribunal would have reasons to believe that
Oaimants would encounter serious difficulties in having enforced an award which
would be rendered in their favor. They allege in particular the modest financial means of
Respondent as well as some recent political turbulence in Mongolia. The Tribunal does
not believe that such allegations are sufficient to justify the ordering of interim measures
in this case. The Tribunal should not presume that Respondent will not honor its
international obligations, if an award is to be eventually rendered against it and nothing
in the allegations made by Oaimants is of such substance as to justify a different stand.
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77.

After review of the evidence and the pleadings submitted to it by the Parties, the
Tribunal has come to the conclusion that Oaimants are facing, in this case, very
substantial prejudice unless some interim measures are granted. Immediate payment of
the WPT allegedly owing to Mongolia would likely lead to the insolvency and
bankruptcy of GEM (Mongolia's second largest gold producer) and the complete loss of
Oaimants' investment in that company. In an interview published .in Odriyn &min, on
December 17, 2007, the Director of Mongolia' s Tax Office, Mr. L. Zorig, is reported as
saying that "(t)he company's licenses might be suspended or cancelled altogether" unless
payment of the WPT was made. Moreover, on February 25, 2008, Respondent
commenced enforcement of GEM's tax debt before the Bayangol District Court..
Respondent itself subsequently recognized the critical situation of GEM by agreeing not
to seize or put a lien on its assets until a final award was rendered in this case, even if
payment of the WPT owing was not paid immediately.

78.

While it is true that Oaimants would still have a recourse in damages and that other
arbitral tribunals have indicated that debt aggravation was not sufficient to award
interim measures, the unique circumstances of this case justify a different conclusion. In
particular, while not putting in doubt the value of the undertaking of Respondent not to
seize or put a lien on GEM's assets, the Tribunal believes that it is preferable to formalize
that commitment into an interim measures order.

5-

Proportionality

79.

Under proportionality, the Tribunal is called upon to weigh the balance of
inconvenience in the imposition of interim measures upon the parties.

80.

The Tribunal has just discussed the issue of the burden of immediate payment upon
Oaimants.

81.

In its consideration of this criterion with regard to Respondent, the Tribunal does not
question in any way the sovereign right of a State to enact whatever tax measures it
deems appropriate at any particular time. Every year, governments around the world
propose the adoption of tax measures which constitute either new initiatives or
amendments to existing fiscal legislation. There is a presumption of validity in favor of
legislative measures adopted by a State and the burden of the proof is upon those who
challenge such measures to demonstrate their invalidity. Moreover, a government is
generally entitled to demand immediate payment of taxes owing, even if there is a
dispute with a taxpayer about them. Finally, the fact that a particular level of taxation
would appear excessive to some taxpayers does not make it illegal per se, even though it
may open the door to contestation, including by foreign investors under a relevant BIT.

82.

However, in the present instance, the Government itself has recognized that the WPT
Law was not achieving the objectives it had in mind when it was adopted in 2006. This is
quite apparent in its attempts, both in 2007 and 2008, to repeal that Law and to replace it
with a much more modest taxation regime; similarly with the more recent undertaking
made by Respondent not to seize or p ut a lien upon GEM's assets until a final award has
been rendered in this case.
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83.

Oearly, and quite understandably so, Respondent sees that it is in its own interest that
its second largest gold producer should continue its operations. A sudden collapse of
GEM would put Respondent in a situation where it would, most likely, be unable to
realize a large share of the amount owing to it under the WPT Law and some
considerable time could elapse befme it could find another investor willing to restart
gold production on the relevant properties, unless a new fiscal regime would have been
legislated - an eventuality which, considering the 2007 experience, cannot be
guaranteed.

84.

If Respondent were to prevail, it would be in a position to obtain payment of the full
amount owing to it, specially taking into account the security in favor of Respondent to
be provided by Claimants according to directions further issued under this Order. If, on
the other hand, Claimants were to prevail, Respondent would probably face a claim for
lower damages than if GEM's activities had been terminated; this is not an insignificant
factor, considering Respondent's tight budgetary constraints.

85.

On balance, the Tribunal concludes that there is considerable advantage for both parties
in the issuance of interim measures of protection.

86.

However, while granting Claimants the requested protection from immediate payment
of the WPT and from seizure of or liens upon GEM's assets, the Tribunal also
understands Respondent's concern that, at the end of the process, it should not be
"thrown the keys'' of GEM with assets worth significantly less than the amount of the
WPT owing. Hence, its request that, if Oaimants' request for interim measures were to
be accepted, an escrow account should be established where the full amount of the WPf
owing would be deposited until a final award.

87.

The Tribunal finds that the Respondent's concern underlying its request in that regard is
legitimate but not that setting up an escrow account is the only alternative to address it.

88.

If Respondent were to prevail, it would not find itself without possibility of realizing at
least part of its tax claim upon GEM's assets, if that company would not be able to pay
the whole sum out of its own liquidities. Respondent itself has recognized that GEM's
assets currently represent close to 50% of its tax claim. Claimants arguing that those
assets are worth significantly more. The present Order provides that those assets and the
revenues from future production should remain in Mongolia until a final award has
been rendered.

89.

In those circumstances, taking into account the value of GEM's assets inside Mongolia,
the restrictions in that regard imposed by the Tribunal in the present Order and that
GEM's business prospects are likely to improve since it will be free from the WPr
burden so long as the present Order remains in place, it does not appear necessary that
the security to be provided by Oaimants should cover the full value of the claimed
WPT; thus, limiting it to about 50% of that amount would be sufficient At the same
time, taking into account GEM's inability to pay the full amount immediately, a
schedule of monthly payments by Oaimants into the escrow account would be a
reasonable solution. Moreover, such payments could be reduced or increased depending
on reasonable proof as to the evolution of GEM's business.
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90.

Article 26 of the UNCITRAL Rules does not mandate any specific type of security. An
escrow account is not the exclusive measure of protection from which Respondent could
benefit Different measures with equivalent results can also be considered. The Tribunal
is retaining one such measure: the provision of a bank guarantee having the same effect.

91.

The Tribtmal is giving Claimants the right to choose the option they prefer under the
conditions mentioned below.

ON THE BASIS OF THE ABOVE, THE TRIBUNAL THEREFORE ORDERS AS
FOLLOWS
Claimants' application for interim measures of protection under Article 26 of the UNOTRAL
Rules is granted in accordance with the terms and subject to the conditions below:
1-

Payment to Respondent of the Windfall Profit tax owing by GEM (including interest
and penalties) is suspended until the Tribunal has ruled on the merits of Claimants'
request for relief.

2-

Taking note of the undertaking previously made by Respondent on March 19, 2008
and confirmed at the Hearing, Respondent shall refrain from seizing or obtaining a
lien on the assets of GEM and other assets of Oaimants in connection with the WPf
owing to Respondent or from directly or indirectly taking any other action leading to
the same or similar effect, except in accordance with the Tribunal's Orders, and shall
allow GEM and Oaimants to maintain their ordinary business operations in
Mongolia

3-

Following their previous undertaking in that regard on March 26, 2008, Oaimants
shall not move assets out of Mongolia, nor take any action which would alter in any
way the ownership and/ or financial interests of Claimants with respect to their assets
in Mongolia, without prior notice to and agreement of Respondent. Sale and pledges
of gold are authorized provided the funds thus obtained are used for the ordinary
business operations of GEM. Under no circumstances should such funds be used for
other purposes; in particular, no transfer of funds or assets of any kind should be
made outside of Mongolia (except for deposit into the escrow account under the
conditions described below) or to any of the Claimants or any person, corporation or
business related to them, without Respondent's agreement.

4-

Claimants shall provide gradually increasing security as described below. The
Tribunal may increase or decrease the security for good cause shown premised on the
evolution of GEM's business. Oaimants shall submit for approval by the Tribunal,
within twenty days of the present Order, a detailed proposal, which will have been
discussed with Respondent, concerning the implementation of one of the following
measures of protection which they will have selected:

a-

An escrow account in an internationally recognized financial or other institution
outside Mongolia and Russia and acceptable to the Tribunal;
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b-

The provision of a bank guarantee to the same effect and under the same
conditions from an internationally recognized financial or other institution
outside Mongolia and Russia and acceptable to the Tribunal.

If Respondent is not satisfied with the arrangement proposed by Oaimants, the Tribunal
will issue the appropriate order upon request by one of the Parties.
5-

The cost of the escrow account shall be borne equally by Claimants and Respondent
but can be made part of the claim for compensation by each Party.

6-

Oaimants shall deposit in the escrow account (if such is the option retained), on the
first working day of each month following the establishment of that account, the sum
of US$2 million, until a final award is rendered in the present case or until the sum in
the escrow account has reached 50% of the total amount of the accrued WPf claimed
by Respondent, including interest and penalties, whichever comes first. The monies
deposited in the escrow account may be invested in financial instruments of high
liquidity. The decision regarding the scope of the security is adopted by majority, Dr.
Horacia A. Grigera Na6n being of the view that tax penalties should be excluded from
the determination or calculation of the security.

7-

Claimants may use the income resulting from the sale of gold by GEM for deposit into
the escrow account, provided tbat, in no circumstance, such transfer would result in a
reduction of shareholders' equity in GEM below the sum of MNT 31,578,323,602.35
mentioned at line 23.20 of the Balance Sheet of the Financial Statements of December
31, 2007 (after inclusion in the liabilities of the company the amount of WPT payable
at that time - but not actually paid - of MNT 35,241,117~84.00 mentioned at line
2.1.1.12)19. Each such transfer shall be preceded by an affidavit signed by Director S.V.
Paushok and the Chief Accountant of GEM confirming that fact and sent to
Respondent and the Tribunal

8-

If, instead of the escrow account, the bank guarantee option is retained, arrangements

to the same effect shall be put into place.

19

9-

Oaimants shall, every six months, provide Respondent with a complete list of their
assets in Mongolia.

10..

The scope of this Order does not extend beyond the subject-matter of this dispute and
does not prevent Mongolia, after due consideration in good-faith of the Tribunal's
direction under paragraph 11 below, from exercising its rights against GEM or
Oaimants in matters unrelated to this dispute, including taxes owing in other respect
than the Windfall Profit Tax.

11-

The Parties shall refrain, until a final award is rendered in this case, from any action
which could lead to further injury and aggravation of the_dispute between the Parties.

CE-93.
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12-

The Tribunal reserves for later consideration its decision on costs arising from these
proceedings.

13-

The Temporary Restraining Order is terminated.

14-

The Tribrmal reserves the right to amend or revoke the present Order at any time
during the proceedings, upon request by one of the Parties demonstrating the need
for such action In particular, failure by Oaimants to timely provide or maintain the
required security could lead to the immediate revocation of the present Order.

FOR THE TRIBUNAL

'
///4-,.c_

/
&/;;c

The Honorable Marc Lalonde,
Olairman of the Tribunal

Date: September 2, 2008
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