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NEW gTLD DRAFT APPLICANT GUIDEBOOK VERSION 3
PUBLIC COMMENTS SUMMARY AND ANALYSIS
Sources
Public Comment Postings (7 October to 22 November 2009). The full text of the comments may be
found at: http://www.icann.org/en/topics/new‐gtlds/comments‐3‐en.htm.

INTRODUCTION AND EXECUTIVE SUMMARY
Background
Since it was founded in 1998, one of ICANN’s key mandates has been to create competition in the
domain name market. This includes ensuring that competition, consumer interests, and Internet DNS
stability and security issues are identified and considered in TLD management decisions, including the
consideration and implementation of new TLDs.
The policy making process in the ICANN model is driven by people from around the world. Those
discussions have involved representatives of governments, individuals, civil society, the technology
community, business, and trademark lawyers. The consensus they came to, through discussions in the
Generic Names Supporting Organization (GNSO), one of the many groups that coordinate global policy in
ICANN, was that new gTLDs were needed and could be introduced.
The current work on implementation of new gTLDs has been in the study and planning stages for more
than 3 years. See http://gnso.icann.org/issues/new‐gtlds/. Its origin goes back even further – to the first
two rounds of top‐level domain applications held in 2000 and 2003. Those rounds were used to shape
the current process.
In June 2008, the ICANN Board adopted the GNSO policy to introduce new gTLDs and directed staff to
continue to further develop and complete a detailed implementation plan, continue communication
with the community on the work, and provide the Board with a final version of the implementation
proposals for the Board and community to approve before the new gTLD introduction process is
launched.
In October 2008, a Draft Applicant Guidebook, with six explanatory memoranda was released and a
consultation period of 76 days was held on the first draft. An analysis of over 300 comments to the
Guidebook resulted in substantial changes, reflected in the second version of the Guidebook published
in February 2009. Again, there was substantial commentary reiterating previous positions and staking
out new ones for consideration. This process has been iterated through additional cycles of comment to
produce the third version of the Guidebook, with incorporation of public feedback and publication of
new material for discussion. As a result of this process, the third draft of the Applicant Guidebook
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contains a number of areas which have matured in development to a point where they are essentially
complete. Discussion continues on a limited number of remaining issues within the program, and these
continue toward resolution.

Overview of the Analysis
For the comment period to the third version of the Guidebook, ICANN has followed the approach taken
on comments to the previous versions and is providing here a detailed analysis of comments received.
The comments were again divided into major categories and then subcategories.
An analysis was written to address issues raised in the categories and subcategories. The analysis
identifies commenters and provides a summary of issues with which commenters are associated, and
then provides an explanation of the proposed position regarding the issues raised. Therefore, each
category is divided into the following sections:
•
•
•

A summary of the key points made in that category
A summary where a synopsis of comments and sources is listed
Analysis, including a summary of the issues raised by that set of comments, a balancing of the
issues raised by the comments, and a proposed position for moving forward.

The report analyzes comments by category and balances the different proposals made. The goals of the
report are to:
•

Analyze the comments in order to develop amendments to the Guidebook that are consonant
with the meaningful input of the community, and
Demonstrate that the comments are taken seriously and carefully considered.

•

Guidebook Analysis and Changes
ICANN continues to move forward in the implementation of the new gTLD Program while balancing and
addressing community concerns on specific aspects of the program. The public comment period on the
third version of the applicant guidebook recently closed and work continues to proceed on the
resolution of overarching issues and other program details.
ICANN is publishing this analysis of comments to continue progress and the community discussion.
Many of these comment areas will be the subject of consultation at the upcoming ICANN meeting in
Nairobi. The next draft (version 4) of the Applicant Guidebook is expected in June 2010.

GENERAL CONCERNS/OTHER
I. Key Points
•

Supporters have argued, in general, that New gTLDs promote investment, competition,
innovation and can help new businesses grow. New gTLDs may also offer greater opportunity,
accessibility and diversity for users.

•

ICANN should proceed with the program. Applicants for New gTLDs want to see a timeline. If
program suffers further delays, it will further harm ICANN’s credibility; there should also be
consequences for the organization.
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•

Critics have argued that the program does not serve the public interest, the risks outweigh the
benefits and ICANN lacks sufficient public support. Some also oppose the introduction of an
“unlimited” number of TLDs.

•

Several comments support the delay in the timeline stating more time is needed to address
open (overarching) issues and minimize adverse consequences, especially in today’s economy.

•

Gap in timing of implementation between the IDN ccTLDs and IDN gTLD should be reduced.

•

ICANN should consider the benefits of introducing further TLD categories. Some examples used
were .brand, cultural, linguistic, municipal, geoTLDs, community TLDs.

II. Comment Summary
Support for New gTLD Program
In support of expanding the Internet to promote investment and e‐commerce, among other things,
ICANN should open the Internet to new top‐level domains and stop the continuous DAG revisions. M.
Ferraro (13 Nov. 2009). A. McKinlay (17 Nov. 2009). I. Kalitka (19 Nov. 2009). B. Tippkemper (21 Nov.
2009). IH&RA (21 Nov. 2009). RRIH (21 Nov. 2009). Nokia (22 Nov. 2009). M. Neylon (22 Nov. 2009). C.
von Veltheim (22 Nov. 2009).
ICANN should be moving ahead with new gTLDs; we are close to the finishing line for resolving the
overarching issues and maintaining the huge success of the Internet and its openness and constant
adoption to users’ needs must not be risked. dotZON (18 Nov. 2009). HOTEL (22 Nov. 2009). EuroDNS
(23 Nov. 2009). dotECO (22 Nov. 2009). E. Pruis (23 Nov. 2009). Demand Media (22 Nov. 2009).
Competition in new gTLDs should be open and foster innovation. P. Mevzek (22 Nov. 2009).
Moving ahead to open new gTLDs without further delays will help small businesses grow and compete
better. P. Jacxsens (13 Nov. 2009). K. Nahigian (13 Nov. 2009). A. Bell (13 Nov. 2009). A. Toronto (13
Nov. 2009). J. Poelman (13 Nov. 2009). M. Lopez (13 Nov. 2009). R. Seidel (13 Nov. 2009). G. Hale (16
Nov. 2009). A. McNeill (17 Nov. 2009). B. Couture (17 Nov. 2009). M. Boese (17 Nov. 2009). F. Hagale
(18 Nov. 2009). S. Storan (18 Nov. 2009). J. Masri‐Nahigian (19 Nov. 2009). R. Gerstemeier (19 Nov.
2009). M. Crow (19 Nov. 2009). E. Letchworth (19 Nov. 2009). C. Livingston (19 Nov. 2009). H. Addington
(19 Nov. 2009). AmericaSpeakOn.org (19 Nov. 2009). N. Carosella (19 Nov. 2009). G. Houston (20 Nov.
2009). M. Barnes (20 Nov. 2009). D. Motley (20 Nov. 2009). C. Perrone (20 Nov. 2009).
New TLDs offer greater Internet organization, opportunities, accessibility, diversity and individuality for
users at all levels. C. Daly (17 Nov. 2009). ICANN should solicit more diverse corporate participation to
address the needs of corporations as registrants and TLD applicants. The lack of corporate participation
might be the result of companies not being aware of the whole gTLD process. Nokia (22 Nov. 2009).
The extensive drafting, revisions and reviews producing the current DAG have resulted in an equitable
and sensible process for selecting TLDs and registry operators. The DAG Modules are largely complete.
R. Tindal (23 Nov. 2009).
Refunds for rejected applications (sec. 6.3.)
It seems that to be accepted an applicant must surrender all his rights. There is no refund policy in cases
where the application is rejected based on non‐applicant fault, and there is no right to complain or to
sue ICANN. A. Sozonov (Module 6, 23 Nov. 2009). S. Subbiah (Module 6, 23 Nov. 2009).
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Opposition to New gTLD Program
Program does not serve public interest, and risks outweigh benefits
The new gTLD program poses substantial risks to both consumers and businesses that outweigh any
potential benefits. NCTA is concerned that the new gTLD program will be approved and implemented
without full consideration of the potential risks that may result from the program. The case has not been
made for a wholesale, widespread potential deluge of new gTLDs. Assuming there is a documented need
for them, measured steps should be taken to expand the top‐level domain name space market. NCTA
(22 Nov. 2009). DIFO (21 Nov. 2009).
ICANN lacks sufficient public support for the new gTLD program. G. Kirikos (22 Nov. 2009).
Microsoft restates its opposition to introduction of an unlimited number of new ASCII gTLDs. Microsoft
(23 Nov. 2008).

Timeline/ Models
Launch timing
It is a positive development that ICANN will no longer announce arbitrary expected launch dates for new
gTLDs. Time needs to be taken for further consideration of unresolved issues and to minimize possible
adverse consequences, especially given the current world economic situation. NCTA (22 Nov. 2009).
Time Warner (Module 5, 20 Nov. 2009). ICANN has recognized the need to ensure that solutions to the
four overarching issues are identified prior to announcing anticipated launch dates. MarkMonitor
(Module 1, 20 Nov. 2009). MarkMonitor et al. (20 Nov. 2009). ECTA/MARQUES (22 Nov. 2009). BITS (22
Nov. 2009). ABA (22 Nov. 2009). CADNA (22 Nov. 2009). Yahoo! (23 Nov. 2009). ICANN should assume,
at a minimum, that at least another 18‐24 months will be needed. SIIA (23 Nov. 2009).
Hearst Communications (19 Nov. 2009). An incremental approach should be taken with financial gTLDs
delayed until process and security issues are addressed. ICANN does not have an appreciation for the
various state, national and international legal restrictions regarding use of the term “bank” and a vast
number of like terms when delivering financial services via the Internet. ABA (22 Nov. 2009).
Consideration should be given to introducing only generic terms in the first round; this would allow
ICANN to test the system. Coca‐Cola (24 Nov. 2009).
“Fast track” IDN ccTLDs
Time Warner applauds the ICANN Board moving ahead with fast track IDN ccTLDs. This lets the process
focus first on those IDN TLDs needed to satisfy documented demand from users who employ non‐ASCII
scripts as their primary means of communication. It will also provide a critical testbed for identifying any
technical problems before a larger number of IDN gTLDs can be rolled out. Time Warner (Module 5, 20
Nov. 2009). Yahoo! (23 Nov. 2009).
ccTLDs and gTLDs
Steps should be taken to reduce the gap in implementation between the IDN ccTLDs (moving faster) and
the IDN gTLDs. RySG (21 Nov. 2009). IDN gTLDs and IDN ccTLDs should be implemented at the root level
at the same time. D. Cohen (23 Nov. 2009). There should be an IDN gTLD fast track process. CONAC (23
Nov. 2009).
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ICANN should proceed with new gTLDs; applicants need a timeline
dotBERLIN (15 Nov. 2009). dotbayern (16 Nov. 2009). D. Krischenowski (17 Nov. 2009). dotZON (18 Nov.
2009). dotEUS (18 Nov. 2009). M. Maller (18 Nov. 2009). M. Tofote (18 Nov. 2009). G. Werner (18 Nov.
2009). M. Erbach (18 Nov. 2009). S. Lubek (19 Nov. 2009). L. Treutler (20 Nov. 2009). A. Peters (20 Nov.
2009). dotKoeln GmbH (21 Nov. 2009). Asociacion PuntoGal (21 Nov. 2009). dothamburg (22 Nov. 2009).
M. Neylon (22 Nov. 2009). HOTEL (22 Nov. 2009). INDOM (22 Nov. 2009). E. Pruis (23 Nov. 2009).
NICMexico (23 Nov. 2009). EuroDNS (23 Nov. 2009). U. Stache (25 Nov. 2009). NIC.at (25 Nov. 2009).
Timeline and Priority Categories of Applications
If there is a concern about receiving too many applications, ICANN has the responsibility to divide them
into appropriate categories of priority. Social purpose, public interest TLD applications supported by the
relevant government authorities should have priority. The next DAG should be published in the first
quarter of 2010 and the first round should start before the end of the third quarter. City of Paris (22
Nov. 2009).
ICANN should adopt an incremental approach to new gTLD applications, differentiating applications,
and start accepting applications by the end of the third quarter in 2010. Further delays harm ICANN
credibility. If the application timeline shifts again, then ICANN should be subject to a penalty system and
be bound to lower its application fees. AFNIC (22 Nov. 2009). M. Neylon (22 Nov. 2009).
Priority application windows
No party is disadvantaged in a multi‐window process compared to a single window process. If all TLDs
are done at the same time, there will be resource bottlenecks and delays. ICANN should divide the
application round into priority windows:
1st—community‐based TLDs for which ICANN requires the approval or non‐objection of
the relevant government authorities.
2nd—other community‐based TLDs, but requiring that the applicant demonstrate a clear and ongoing
accountability framework to its community;
3rd—standard TLDs other than single‐registrant projects. W. Staub (22 Nov. 2009).
Timelines and process review
More detail is needed on timelines and level of public data that will be available during the application
process. Adding many new gTLDs will have many operational consequences. Post round, a full
assessment of the whole procedure as well as adequacy of fees should be conducted. P. Mevzek (22
Nov. 2009).
Overarching issues—lack of justification
The four overarching issues were introduced into the new gTLD program without proper examination
and they are substantially delaying the process. Minds + Machines (22 Nov. 2009).

TLD Categories
Application categories
ICANN should consider the benefits of introducing further categories of applications beyond standard
and community‐based so that applications can be compared. ECTA/MARQUES (22 Nov. 2009). NPTA (22
Nov. 2009). EuroDNS (23 Nov. 2009).
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Single registrant TLDs
ICANN has not adequately considered all the issues related to single‐registrant registries where the TLD
holder is not going to operate as a traditional registry (e.g., different requirements in the utilization of
ICANN‐accredited registrars, registry/registrar structural separation, the impact on the DNS and the root
zone of having numerous such “flat” registries not offering open registrations of second level names).
AT&T (22 Nov. 2009).
Decision should be deferred on single registrant TLDs and they should not be allowed in the coming
round; they are the one trend that could cause a high rate of change of the root zone size. W. Staub (22
Nov. 2009).
ICANN’s one size fits all approach is inappropriate
The evidence for a differentiated approach to numerous gTLD issues (e.g., types of applications (e.g.
corporate TLDs), levels of security, etc.) that optimizes competition and consumer choice is becoming
irrefutable but has been ignored in DAG v3. This need should be fully addressed in DAG v4. COA (22
Nov. 2009).
Launch Date Timing
The launch date should be pushed back until unresolved issues such as trademark protection are
thoroughly addressed. In the alternative the initial rollout should be limited to community‐based and/or
geographic gTLDs and should not include so‐called “open” gTLDs.
Fast‐track step‐by‐step proposal by cultural, linguistic and municipal interests
We remind ICANN that some cultural, linguistic and municipal interests have previously proposed for
ICANN’s consideration a near‐term step‐by‐step process for the application windows. E. Brunner‐
Williams (22 Nov. 2009).
The flaw in the argument for the step‐by‐step proposal is contention. E.g., for generic “communities”
such as linguistic communities, several applicant groups are known to exist. Which of these would get
fast‐track status? If non‐profits are allowed to go first, it is certain that many of the existing applications
will be re‐formed as non‐profit entities. This approach could be easily gamed. Minds + Machines (23
Nov. 2009).
“dotBRAND” applications‐‐clarify
ICANN should clarify in the DAG if applications for “dotBRAND” gTLDs will be accepted as community‐
based applications. An entity can always pursue a standard application and restrict registration
requirements; however, this clarity is important in the case that multiple corporations apply for the
same string, since the DAG currently says that “a qualified community application eliminates all directly
contending standard applications, regardless of how well qualified the latter may be.” Thomsen
Trampedach (Module 1, 20 Nov. 2009).
Lovells reiterates that creation of a third category of applications for brand owners would be beneficial.
Lovells (22 Nov. 2009).
“dotBRAND” applications—unjustified costs
In general the program needs to be more friendly to .brand TLDs. The current program is not set up at all
to deal with the needs of an entity like IBM obtaining a TLD for a brand and results in significant
unjustified costs. E.g., a brand owner would have to use an accredited registrar even if the brand owner
has the technical ability to act as its own registrar. This is particularly unjustified where the proposed
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.brand will be private or restrict registration to a closed community. In such cases, where the brand
owner shows it has the technical ability, the brand owner should be allowed to effect its own
registrations without using an external party. In addition, the proposed gTLD regime will impose a
requirement for a DNS infrastructure that supports IPv6 and DNSSEC, which may also force brand
owners to use third parties even for private or restricted gTLDs; this is not justified where the brand
owner has a current sophisticated network infrastructure which can support its .brand TLD. IBM (22
Nov. 2009).
Demand for geoTLDs
There is a clear demand for geoTLDs. dotBERLIN (15 Nov. 2009). dotbayern (16 Nov. 2009). D.
Krischenowski (17 Nov. 2009). M. Maller (18 Nov. 2009). M. Tofote (18 Nov. 2009). G. Werner (18 Nov.
2009). D. Rau (18 Nov. 2009). A. Seugling (18 Nov. 2009). S. Lubek (19 Nov. 2009). L. Treutler (20 Nov.
2009). H. Krueger (20 Nov. 2009). dotKoeln GmbH (21 Nov. 2009). dothamburg (22 Nov. 2009). U. Stache
(25 Nov. 2009).
Reduce fees
The economic burden for small geoTLDs (in comparison with ccTLDs) is far too high. dotbayern (16 Nov.
2009).

III. Analysis and Proposed Position
Timing and open issues
It is understandable the frustration expressed by some regarding the delays for introducing new gTLDs.
It is a challenge to balance on one hand the discussions and solutions for important open issues and, on
the other hand, the continuing program development and operational readiness. Significant efforts
continue to examine and, together with the community, find solutions to these open issues such as
rights protection mechanisms; ways to address malicious conduct; a better understanding of how the
coincident introduction of new gTLDs, IDNs, IPv6, and DNSSEC will affect the root zone, and vertical
integration.
ICANN has been working toward a timely implementation of the consensus recommendations. The
latest timing discussion is in light of the substantial community discussion and formal policy
development work that have occurred, and the mission and core values of ICANN. Many of the issues
raised that have delayed the introduction are at or near resolution. Specific implementation models to
address the potential for malicious conduct and provide trademark protections have been introduced.
Additional economic analysis, weighing costs and benefits of new gTLDs is underway. Root zone stability
analysis is nearly complete.
ICANN continues to approach the implementation of the program with due diligence and plans to
conduct a launch as soon as practicable along with the resolution of these issues.
Staff continues to make progress towards the program development and, at the same time, work with
the global Internet community towards a level of consensus on the Program's outstanding issues.
Besides the many public comment periods and live consultation events around the world, the Board has
recently directed staff to propose an Expressions of Interest model. The model is a direct result of
community recommendations during the ICANN Seoul Meeting (Oct 2009). An Expressions of Interest
process could hasten the introduction of new gTLDs and provide ICANN and the Internet community
important information that will contribute to a better understanding of, for example: the expected
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volume of new gTLD applications; the number and kind of strings requested; certainty as to root‐zone
delegation rates; and inform the program's operational readiness plan. Ultimately, the EOI may assist
with the timely resolution of some of the outstanding issues.

ccTLD IDN Fast track New gTLDs timing coordination
The ideal scenario would have been for IDN ccTLD fast track and the gTLD program to launch at the
same time. Input received from the GNSO, ccNSO, and others reflected this goal, however, it has also
been determined that one process should not be tolled due to timing of the other. The IDN ccTLD Fast
Track launched late 2009. Many countries were ready to move ahead with their IDN ccTLDs. Delaying
that process would unfairly have deprived registrants in those areas of participating in the DNS in their
own language and also raised risks regarding root zone stability. It is important to launch the new gTLD
process in a timely manner to maintain an even playing field among competitors in commercial markets.

Multi categories, multi‐phased approach
ICANN is a strong proponent of innovative use of new TLDs. This is especially so in cases where TLDs can
be delegated to address the needs of specific communities such as intergovernmental organizations,
socio‐cultural groups and registered brands. Rather than having ICANN limit this type of innovation and
identification with certain TLD models, more creativity might be spawned by allowing different groups to
self‐identify the type of TLD they purport to be and promote that model among their community. If a
self‐declaration program is instituted and contractual accommodations are eliminated or minimized,
fees can remain constant. Socio‐economic groups, brand owners and other groups can be
accommodated under the existing structure and self‐identify as a particular type of TLD. Over time, the
market and community interests will sort TLD types – a model preferable to having ICANN make that
determination a priori.
It may well be that as definitive categories of applicants emerge in practice, and as ICANN and the
respective communities gain further experience of possible benefits of additional gTLD categorization
over time, organizational structures might be developed with ICANN to reflect these categories. That
will be a consequence of bottom‐up policy developments by affected participants, according to the
ICANN model. Nothing in the current implementation procedures forecloses those future developments.
Significant consideration has been given to the issue of the introducing category‐based TLDs in the new
gTLD process. The policy recommendations of the GNSO and the GAC principles have resulted in the
creation of three gTLD categories or types:
•
•
•

Community‐based TLDs
Geographic Name TLDs
Everything else (called standard or open TLDs)

Community comment suggests the creation of several TLD categories: for example, single‐owner,
country, intergovernmental organization, socio‐cultural, community and open. Depending on the
category, various accommodations are suggested: for example, no requirements for an ICANN contract,
or to use accredited registrars, or to follow consensus policy, or policy provisions outlined in the GAC’s
ccTLD principles. Some might be restricted to not‐for‐profit status, be eligible for reduced fees, require
registration restrictions, and have names reserved in anticipation of registration by certain parties.
Beyond the accommodations sought, many or all of the suggested categories seem to be variations of
community‐based TLDs. The preference for community‐based TLDs in the evaluation/contention process
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is based on policy advice from the GNSO and is intended to ensure that community‐based applicants
receive the TLD string to which their community is strongly related. Perhaps the most important aspect
of the suggested categories is that an applicant within these categories does, in fact, receive the string
associated with its community, and that is what the existing process is designed to do.
The introduction of a number of new gTLD categories with a number of different accommodations will
lead to a complex and difficult application, administration and evaluation process, in addition to a very
complicated contractual compliance environment. Additionally, there will be considerable debate and
discussion in the community as to whether certain accommodations should be made. Should certain
gTLDs not be required to have an agreement with ICANN or not be required to follow consensus policy?
Should certain TLDs be required to maintain not‐for‐process status?
These discussions and debates will take considerable time and resources and may ultimately not result
in consensus.
The structure of TLD categories, if granted different accommodations with differing contractual
obligations, would result in significantly higher compliance costs and therefore, annual fees.
Several commenters who have concerns about the impact of opening up the namespace have submitted
suggestions for a multi‐phased approach. Such options were considered during the policy development
process, and the earlier stages of implementation. A phased approach could happen in a number of
ways, such as a limited first round or establishing a category of applications eligible for a ‘fast track’
process.
In the past, ICANN conducted two limited application rounds: the proof‐of‐concept round in 2000,
limited to a small number of new TLDs that would provide an effective proof of concept, and the sTLD
round in 2003‐4, limited to sponsored‐model applications. The experience from another such round
might yield further incremental improvements, but the process would be less inclusive and the benefits
less widespread than would be possible with an open launch.
Conducting another limited application process via limiting to a certain number or category, raises the
problem of allocation. Random selection of applicants, even if allowed by law, could encourage gaming
and favor those with the most money. Auctioning off application “slots” by various methods, including
the Dutch auction suggestion, was also discussed earlier in the process and generated very little support
for the same reasons. It is also expected that numerical limitations will cause a rush of application
volume that could equal or surpass that of an ‘unlimited’ opening.
Other suggestions for a phased approach focused on a first round limited to certain types of
applications, such as IDNs, cities, or applications that appear to be non‐contentious.
Experience suggests that any criteria defined for participation in a limited early round will incent
applicants with aggressive timelines to adjust their applications according to the set criteria. Rules for a
limited round would need to be carefully drafted and reviewed by the community, which would retard
progress for all potential applicants while benefitting only a select group. Opening the process to any
one group to start before others raises issues of fairness, and is difficult to align with stated goals of the
process such as diversity, openness, and innovation.
A less‐defined set of criteria that involves picking out some ‘simple’ applications would require an
objective method for determining in advance which applications are likely to be most and least complex.
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It is also certainly possible that an application could become contentious in the middle of the process,
resulting in disparate treatment among those ‘simple’ applications. This would be extremely difficult to
construct in such a way as to result in a successful, timely introduction round.
ICANN has not ruled out the possibility of phased launches, but currently does not consider that an
implementable approach has been developed or that consensus exists to date for any one manner of
implementing this. An open launch is preferable as it meets program goals, and to date has continued to
emerge as the solution that provides the most benefits.

APPLICATION PROCESS
I. Key Points
•

ICANN has designated a limited number of application questions as confidential, for areas likely
to contain sensitive information or prone to misuse.. Otherwise, the full application will be
posted in keeping with the principles of openness and transparency. Evaluation panels and
dispute resolution providers will create appropriate procedures for posting of information
throughout the application evaluation process.

•

How applicants will differentiate themselves within a given market or industry is a decision left
solely to the applicants. ICANN is not judging the effectiveness of an applicant’s business model.
Rather, ICANN is focused on preventing user confusion, determining if an applicant is able and
qualified to run a registry, ensuring DNS stability, and protecting registrant and users.

•

The evaluation fee is the average of all costs to administer the process, considering all variations
of applications including those that may require additional and extended analysis. Fees will be
re‐examined after the initial application round based on experience.

•

Public comment will be considered in the evaluation and dispute resolution processes.

•

All applications are required to provide documented proof of establishment and good standing,
and make certain disclosures concerning the applicant’s background.

•

Applications are required to be submitted in English to maximize cost and time efficiencies in
the evaluation process. However, extensive support is planned in multiple languages to assist
applicants for whom English is not the primary working language.

II. Comment Summary
Openness and transparency
There should be openness and transparency in the new gTLD application process. With the exception of
confidential information (e.g. financial information and technical wherewithal) new gTLD applications
should be publicly available. All objections to an application and responses thereto should be treated as
public information and made publicly available. IBM (22 Nov. 2009).
Implementation plan lacks market differentiation
The implementation plan for new gTLDs is contrary to the GNSO Final Report on the Introduction of new
gTLDs which calls for their introduction in an “orderly way” as well as including “market differentiation”.

10

New gTLD Draft Applicant Guidebook Version 3 – Public Comments Summary and Analysis

Recommendation 1: In this regard, the final AG should add two questions: (1) Which
users/registrants/organization/group/community do you intend to serve? (2) How does your TLD
differentiate itself from others in the DNS? With sharper criteria ICANN can approve those TLDs that
valuably expand the name space and strengthen diversity on the Internet. Approving applicants
irrespective of knowledge that they overlap or undercut other registries is antithetical to the new gTLDs
policy development principle that they will benefit registrant choice and competition.
Recommendation 2: ICANN should start the process slowly with these safeguards for an orderly
approach to market differentiation and if and when necessary make adjustments in future Applicant
Guidebooks. BC (23 Nov. 2009).
The process must include market differentiation. R. Dandruff (Module 2, 14 Nov. 2009).
Five principles to determine new gTLDs/future name space expansion
(1) Differentiation—must be clearly differentiated from other gTLDs;
(2) Certainty—must give the user confidence that it stands for what it purports to stand for;
(3) Good faith—must avoid increasing opportunities for bad faith entities who wish to defraud users;
(4) Must create added‐value competition; and
(5) Must serve commercial or non‐commercial users.
BC (23 Nov. 2009).
Registry evaluation fee estimate (1.5.2)
The estimate of US $50K for registry services evaluation seems excessive; it would be helpful to see a
cost build‐up of this estimate. RySG (21 Nov. 2009).
Fees
Fees should be calibrated to the type of application/TLD. Smaller entities would have issues with the
$185K fee. M. Neylon (22 Nov. 2009). The application fee is still too high and should be lower for certain
entities (e.g., restricted .brand TLD, charitable organizations). Lovells (22 Nov. 2009). Visa (23 Nov.
2009).
Evaluation fee‐‐refunds (sec. 1.5.1)
The costs of evaluation should reflect the actual cost of doing such evaluation and not be based on a
hypothetical average of projected total evaluation costs across all applicants. Such fees should be
credited in the case of multiple applications where a specific portion of the initial evaluation is identical,
less any minor amount needed for evaluating such portion for multiple gTLDs. Since the IDN ccTLD fast
track is ongoing and applied‐for strings in the process are not disclosed until a later stage, special full
refunds should be provided for applicants submitting an application for a gTLD string that may later be
found to have been in conflict with an IDN ccTLD. RySG (21 Nov. 2009).
Public comment
ICANN should provide further detail about the types of public comment that evaluators will consider and
what impact public comment could conceivably have on an application. ICANN should restore the
requirement that evaluators perform “due diligence” on public comments received to ensure that
baseless comments or those filed in bad faith are not considered. INTA (20 Nov. 2009).
Greater clarity on the role of public comment is needed and the deletion of the” due diligence”
requirement needs explanation by ICANN. Public comments deemed to be regarding the “formal
objection process” should automatically be forwarded to the Independent Objector if they deal with
subjects on which he/she is empowered to file an objection. (Sec. 3.1.5 contemplates forwarding public
comments to the IO but does not specify which public comments receive this treatment.) Also, the
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disparity in how evaluators (must consider) and decision makers in the objection process (discretionary)
consider public comments must be justified. COA (22 Nov. 2009).
IDN applicants—languages (sec. 3.1.5 and 3.2.3)
Requiring English as the only means of communication is unfair to IDN applicants. Many applicants may
have some objections from the IDN community and it would be more logical and it would be less costly
to conduct the arguments in that IDN script and to hire a panelist in that language as well. The odds are
always stacked against an IDN applicant and in favor of an English‐speaking Western objector. S.
Subbiah (Module 3, 23 Nov. 2009).
It should be possible for objections/responses for IDNs to be in the appropriate language, which would
make the procedure more accessible for local companies. The translation could be provided by ICANN.
A. Mykhaylov (Module 3, 23 Nov. 2009).
Lifecycle timelines (sec. 1.1.2.9)
Lifecycle timelines enable better understanding of the entire process. MarkMonitor (Module 1, 20 Nov.
2009).
Verified domain name eligibility
Stricter enforcement of gTLD operators’ contracts is needed, especially regarding the verification by
gTLD operators of a domain name applicant’s eligibility, with registry sanctions for failure to act. Lovells
(22 Nov. 2009).
Required Documents (sec. 1.2.2)
INTA suggests that ICANN include the following:
Certifications or attestations of a corporation (including individual partners and investors who might be
doing business under other names) regarding pending litigation, especially infringement, domain name
challenges or the lack thereof; and documentation such as certification of compliance with
requirements for disclosure of any regulatory proceedings regarding fraud, omissions or non‐compliance
with disclosure requirements required by any law or regulation, and any pending proceedings related
thereto (such as tax filings or securities offerings). Information submitted should be verified or attested
to by specific individuals or third party regulatory authorities. INTA (20 Nov. 2009). Stronger definitions
of “good standing” and “the applicable body in the applicant’s jurisdiction” are required. BITS (22 Nov.
2009).
Any and all documents required should be clearly described by ICANN. “Proof of good standing” is not
clear. M. Neylon (22 Nov. 2009).
Notice of information changes (sec. 1.2.6)
ICANN should state explicitly the consequences where an applicant has to notify ICANN of untrue or
inaccurate information in its application, and where ICANN discovers that an applicant has included
untrue or inaccurate information. BITS (22 Nov. 2009).
IDN applicants (sec. 1.3)
This section should refer to the need for applicants to comply with requirements for prevention of
malicious conduct. ICANN should not allow variant TLDs as this is likely to lead to user confusion. BITS
(22 Nov. 2009).
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Question and answer forum (sec. 1.6)
The question and answer forum during the submission period is an extremely positive addition and
should help reduce the need for Extended Evaluations. MarkMonitor (Module 1, 20 Nov. 2009).
Applications‐‐languages
Why will applications only be accepted in English? J. Guillon (4 Nov. 2009).
Refund of evaluation fee (sec. 1.5.1)
It is proposed that having completed Dispute Resolution, Extended Evaluation, or String Contention
Resolution an unsuccessful applicant would be reimbursed 20% of the evaluation fee ($37K). This seems
unreasonable, at least regarding Dispute Resolution. While it may be reasonable to refund some of the
fee if an applicant withdraws at the outset of objection proceedings, there will be less incentive to take
such an approach if the applicant knows that they will recover this sum whatever the outcome of the
dispute resolution. BBC (19 Nov. 2009).
Cost considerations
INTA is pleased with ICANN’s elimination of the TAS User Registration Fee. ICANN still has not, with
respect to the Registry Services Review Fee, clarified when the 5‐person panel would be required (as
opposed to a 3‐person panel), and has not identified the ceiling on the registrar services review fee (and
the justification if that fee exceeded $50K). Regarding section 1.5.2, ICANN should cap fees wherever
possible rather than leave them open‐ended. Also, some level of personalized service should be
considered, instead of requiring all questions about application preparation to be submitted in writing. It
is also of concern that section 1.5.2 suggests only one person could serve as the panel for a community‐
based objection’s dispute resolution; one person is not adequate. BITS (22 Nov. 2009).
Transition to Delegation (sec. 1.1.2.8)
This section should address the expected time to transition for gTLDs utilizing the Verification of High
Security program. BITS (22 Nov. 2009).

III. Analysis and Proposed Position
Comments on the application process addressed areas such as transparency and confidentiality, market
differentiation criteria, fees, the role of public comment, language considerations, and other details.
Comments expressed support for openness and transparency in the application process. We agree with
these points. As noted in draft version 3 of the Applicant Guidebook, the non‐confidential portions of all
applications are expected to be published. ICANN will continue working with evaluation panelist firms
and dispute resolution service providers on an appropriate process for posting of information at
subsequent stages of the process. This will require careful balancing of transparency and other factors
such as conflicts and international arbitration norms, to preserve the integrity of the process. Some
comments suggested that “market differentiation” should be reflected as a criterion in the evaluation
process. This point can be interpreted in a number of ways. Implementing market‐differentiating
criteria could be construed as limiting competition for existing registries and potentially stifling
innovation. As with any industry, two or more organizations focused on the same consumer provide
that consumer with choice. It is this choice that drives competition which can lead to innovation,
product/service differentiation, and price reduction.
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The proposed question “Which users/registrants/organization/group/community do you intend to
serve?” is already explicitly part of the application for those designating their applications as
community‐based. It is also implicitly part of the existing question required of all applicants to state
their mission and purpose, although this could be articulated more fully. The second proposed question,
“How does your TLD differentiate itself from others in the DNS?” might provide an interesting
perspective, but it is unclear how responses to this question could be scored, used as a threshold item,
or enforced without a significant expansion of the scope of ICANN’s responsibilities.
ICANN’s Core Values include “…depending on market mechanisms to promote and sustain a competitive
environment.” How applicants will differentiate themselves within a given market or industry should be
a decision left to the applicants and markets. ICANN should not judge the effectiveness of an applicant’s
business model. Rather, ICANN is focused on DNS stability, preventing user confusion, determining if an
applicant has demonstrated basic competencies to run a registry, and protecting registrants and users.
Regarding fees, comments advocated for changes or requested clarification. For example, a comment
requested clarification on the methodology used for the estimated $50,000 Registry Services Review Fee
in section 1.5.2. This was estimated based on historical analysis. However, the historical model was not
fully adopted; efficiencies were introduced so that the fee is less than 50% of the current cost per RSTEP
evaluation. In the three years that the Registry Services Evaluation Policy has been in place, a small
fraction of registry services proposed by existing gTLD registries have resulted in an RSTEP review. Each
inquiry involving the RSTEP involves a 5‐person panel and costs $100,000‐$125,000. In the new gTLD
process it is anticipated that most cases will be addressed using a 3‐person panel. In addition, a lower
rate has been negotiated due to the expected volume of reviews.
Comments concerning the gTLD Evaluation Fee (currently set at $185,000) suggested that some
applications might not cost a full $185,000 to review, for instance, if the same applicant submitted
multiple applications for various strings. The evaluation fee is an average and considers all variations of
applications, including those that may require additional and extended analysis. Circumstances will be
different for each application, and it is not anticipated that there should be a cursory or less rigorous
review process for cases where an applicant has submitted multiple applications. It is true that there
may be some economies of scale; however, that was part of the analysis in developing the $185,000 fee
and refund levels. Please see http://icann.org/en/topics/new‐gtlds/cost‐considerations‐04oct09‐en.pdf
for additional discussion of the $185,000 fee.
Some comments also stated that fee reductions should be available for particular cases, e.g., a
charitable organization, a community group, or a trademark holder using a brand term. It is anticipated
that subsequent application rounds will enable adjustments to the evaluation fee based on historical
costs from previous rounds, the effectiveness and efficiency of the application evaluation process, and
other data as it becomes available.
Regarding the refund structure in section 1.5.1, a comment noted that a full refund should be available
in the case where an application does not pass Initial Evaluation due to contention with a string
requested in the IDN ccTLD Fast Track. We agree. In such a case, the string would be a country or
territory name and the gTLD applicant would need to acquire the support of the relevant governments,
so it is unlikely that the applicant would not be aware of the other developments. However, the
principle is accepted, and ICANN will review the current refund structure in light of this point.
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Also regarding the refund structure, a comment questioned the relative incentives for applicants to
participate in a dispute resolution proceeding or withdraw prior to the dispute resolution process; this
will also be examined in review of the refund structure.
Some commenters submitted questions concerning how public comment will be used in the evaluation
process. Several questioned the removal of the term “due diligence” from section 1.1.3. This section
was edited from previous drafts to take out some repetitive elements. It continues to be the
responsibility of all those charged with evaluation tasks in the process take into account public
comment: this includes reading comments, weighing the considerations expressed, and checking the
sources and authenticity of information provided through the comment process. This section of the
guidebook will be reviewed to make this unambiguous. It should be noted, however, that public
comment will be encouraged at the earliest possible stage, when most relevant to the evaluation stage
that is occurring.
Regarding the forwarding of comments to the independent objector (IO), we agree, this will be clarified.
As comments are publicly available, the comments do not need to be forwarded for the independent
objector to have access to them. There is no vetting by ICANN staff of which comments deserve
consideration by the IO. Indeed, it is part of the IO’s role to take all available information into account
when determining whether an objection based on the public interest is justified. This does not mean,
however, that all comments received will be relevant to the subject of an objection. The IO can only file
objections on either Morality and Public Order or Community grounds. Thus, there may be comments
that are not relevant to these areas and are not taken into account.
This is also the reason that the Applicant Guidebook states that dispute resolution service providers
(DRSPs) have discretion to consider the comments. A DRSP will be making a determination in a
particular subject area: they are not required to take into account comments on other areas. For
example, a panel considering a Legal Rights objection would not need to consider comments relating to
the applicant’s DNSSEC implementation. Note that public comments are one mechanism for making
information available to be considered, and do not in themselves constitute a formal objection.
Objectors are responsible for filing a formal objection, and the objection process and timing will be
clearly highlighted for those submitting public comments.
Some commenters provided specific suggestions for amplifying or clarifying the documentation
requirements for proof of establishment and good standing. Applicants are required to disclose any
pending litigation related to financial or corporate governance activities or intellectual property
infringement; this is part of question 11 in the application. Documentation of compliance with
regulatory proceedings is covered as part of the proof of good standing; this is part of question 9 in the
application. Some comments requested additional clarity on the proof of good standing requirements.
We agree. This section will be examined so requirements can be amplified. Note that “good standing”
applies to the corporate or other entity that is applying. In addition, records of individuals associated
with the application are addressed through the background checks discussed elsewhere in this
document.
Some comments questioned the requirement that applications and objections be in English. To provide
the greatest cost and time efficiencies, the evaluation should be conducted in one language. English
was selected as it is the most commonly used language for business transactions across the world. In
addition, translation of contracts adds ambiguity that can be avoided. For some documents such as
financial statements that are pre‐existing to an application, these are expected to be submitted in the
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original language, with any resulting translation needs being covered by ICANN. In addition, the
Applicant Guidebook, application forms, and other information will continue to be made available in
multiple languages, to assist those applicants for whom English is not the primary language. ICANN will
encourage dispute resolution service providers to provide similar support for those participating in the
objection process.
Additional comments concerned the consequences for an applicant of not reporting changes to
information. We agree with these. This is covered in the Terms and Conditions in Module 6; in addition
a note will be added in section 1.2.6 to provide additional clarity.
Comments regarding IDN applications indicated that section 1.3 of the guidebook should clarify that IDN
applicants must comply with requirements regarding prevention of malicious conduct. These
requirements are in the registry agreement and are binding on all new gTLD registry operators, whether
the string is IDN or ASCII. Comments also expressed concern regarding IDN variants. The management
of IDN variants continues to be a topic of discussion within the community. See the paper at
http://www.icann.org/en/topics/idn/fast‐track/proposed‐implementation‐details‐idn‐tables‐revision‐1‐
clean‐29may09‐en.pdf for a discussion of these issues, and the recent recommendations at
http://www.icann.org/en/announcements/announcement‐2‐03dec09‐en.htm.
Comments indicated that the lifecycle time estimates included in draft version 3 of the guidebook were
seen as helpful. There was also a suggestion for an indication of time required to transition for
applicants electing verification as high‐security zones. This point will be considered as the High Security
TLD program is further developed.

Community‐Based Applications
I. Key points
•

The community‐based definitions and descriptions in Module 1 are intended to provide
guidance to applicants in noting the factors considered should the need arise for objection
resolution or community priority evaluation, without pre‐judging the circumstances of
particular applications.

•

It is important to note that the community‐based designation is made by the applicant rather
than by ICANN. An examination of the various community aspects of the application occurs in
the event of a community priority evaluation, in which case there is deeper inquiry into how the
application meets the criteria and factors considered to demonstrate a community‐based
orientation.

•

It is not expected that a “bulk” fee structure will be instituted for translated versions of
community name strings. Applications for translated versions of the same string would
undergo the complete evaluation process. It is anticipated that subsequent application rounds
will enable adjustments to the fee structure based on historical costs from previous rounds, the
effectiveness and efficiency of the application evaluation process, and other data as it becomes
available.

II. Summary of Comments
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Open or community gTLD
Requiring that the community for whose benefit a community‐based application is intended be “clearly
delineated” instead of a “restricted population” is a helpful change. INTA (20 Nov. 2009). More clarity is
needed on the types of organizations that can submit a community‐based application (e.g., a brand
owner whose registry will only support employees and suppliers). ECTA/MARQUES (22 Nov. 2009). BITS
supports requiring dedicated registration and registrant use policies in conjunction with community‐
based gTLDs. More than one institution must endorse an application as community‐based in the
financial services industry and potentially more broadly (secs. 1.2.3, 1.2.3.1). Also, BITS supports the
sec. 1.2.3.2 provision that any application can be objected to on community grounds even if it is not
designated as community‐based. BITS (22 Nov. 2009).
The term change from “open” to “standard” is a better reflection of what this type of application would
allow. Lovells (22 Nov. 2009).
Community‐based—fundamental principles
In addition to honoring community commitments in the application, two specifications must be added
for community‐based TLDs: (1) the community TLD organization must demonstrate its ongoing
accountability to the community; and (2) the community TLD organization must be granted its own
policy‐making authority (e.g. charter eligibility, technical performance standards that do not affect the
general Internet). This means that the TLD server and Whois service performance are in the ICANN‐
governed realm, but the EPP server and performance and DNS update intervals are up to the community
TLD organization. This is based on the central difference that a community‐based TLD is one that has a
credible and functioning governance process on the community level, while a standard TLD is one where
the governance and policy oversight process is entrusted to ICANN. W. Staub (22 Nov. 2009).
Community‐based definition (sec. 1.2.3.1)
The definition of community‐based in DAG v3 has some improved clarity but the criteria should ensure
(1) a mere customer or subscriber base is not deemed to be a community and (2) to qualify as a
community‐ based gTLD, an applicant must demonstrate that community members would likely self‐
identify themselves as a member of the community. The definition should preclude an applicant from
claiming to be a community with an IDN version of an existing gTLD. The following should be added to
the definition of a community‐based gTLD: “The following shall not be deemed to be a community: (i) a
subscriber or customer base; (ii) a business and its affiliated entities; (iii) a country or other region that is
represented by a ccTLD; or (iv) a language except in cases where the TLD is a recognized identifier for a
UNESCO recognized language.” RySG (21 Nov. 2009).
Community‐based: concerns
Maybe the whole notion of community TLD should be scrapped. The brand TLDs or very small/closed
community TLDs would seem not to provide any benefit to the Internet as a whole (i.e., TLDs created for
the purpose of not being used or being “reserved” to lock others out); these should be limited as much
as possible. P. Mevzek (22 Nov. 2009).
Derivative names
If a community name has a derivative (e.g., Bayern/Bavaria), must the applicant apply for both names?
There should be a fair reduction of the application fee in such cases if the applicant wants to apply for
the community name in different languages. C. von Veltheim (22 Nov. 2009).

17

New gTLD Draft Applicant Guidebook Version 3 – Public Comments Summary and Analysis

Multilingual, community‐based application—criteria and fees
The criteria for applying simultaneously for multiple translations of the same string could be (1) that the
application meets all community‐based criteria; and (2) that the proposed string translation can be
found in any dictionary in any language. A single application fee coupled with an optional, additional fee
per translation is a fair and equitable approach. A fee of $185K per translation is unjustified and a barrier
to achieving ICANN’s goal of a multilingual Internet. R. Andruff (Module 1, 14 Nov. 2009).
The staff has not addressed the BC’s concerns regarding translations of strings. To best support the use
of IDNs, new gTLD registry operators should have the ability to offer registrants their chosen domain
names in the many different languages and/or scripts that Internet users wish to register. Fees for each
translation should be lower, far less than $185K. ICANN should encourage registry operators to run IDN
gTLD strings as that is a primary purpose for expansion of the gTLD space. The final AG should facilitate
the ability of community‐based gTLDs to offer their respective communities the option of registering the
same string name in any language or script that the registrant may choose. BC (23 Nov. 2009).
Apply similar scrutiny to TLD translations
Similar scrutiny should be followed with the translation versions of the TLDs as with the original one.
Wider language rights should be granted only if the supporting community is truly global and globally
respected and active in the requested languages. R. Siren (Module 1, 17 Nov. 2009)

III. Analysis and Proposed Position
Regarding the definition set forth for a community‐based application in section 1.2.3, various comments
provided suggestions for elements that should be added to the definition of a community‐based
application listed in Module 1.
Some suggested that the definition for community‐based application should explicitly preclude
particular groups or scenarios. For example, there was comment that a customer base or business
affiliate group should not be considered communities, and that countries or territories represented by
ccTLDs should not be considered communities. In considering these suggestions, it was difficult to rule
out every possible community‐based construction that would fall into one of the above. It is possible
that some of these could be useful as community‐based gTLDs, and it is unclear what the basis would be
to justify eliminating them from consideration. It is understood that these suggestions are made in the
interest of clarity, but it was concluded after deliberation that the definition should not pre‐judge
applications without consideration of the circumstances.
It is important to note that the community‐based designation is not made by ICANN, but by the
applicant. This is noted along with the definition in section 1.2.3. ICANN does not evaluate whether the
community named in the application is “valid,” i.e., falls into the stated definition. An examination of
the various community aspects of the application occurs only in the event of a community priority
evaluation or when resolving a community objection. In such cases there is deeper inquiry into how the
application meets the criteria and factors considered to demonstrate a community‐based orientation.
Thus, the definitions and descriptions in Module 1 are intended to provide guidance to applicants in
noting the factors weighed in looking at any particular case. It would be possible to create more specific
rules of inclusion and exclusion, but this would necessitate creating an extra step in the evaluation
process for ICANN to determine which applications are acceptable as community‐based. This would
mean added cost, complexity and uncertainty in the process in spite of the additional rules. As the
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process is constructed, there is little incentive to claim to be community‐based without ability to
substantiate the claim, since the application may be eliminated if it does not meet the scoring threshold
in case of community priority evaluation, as well as in case of community objections, while, if
succeeding, the applicant will be bound by additional community‐specific obligations in the registry
agreement.
Some suggested that the definition could be enhanced in particular ways. For example, there was a
suggestion that the applicant demonstrate self‐identification by community members, i.e., prove that
the members it identified as part of its community would actually consider themselves part of the
community as defined in the application. This is a reasonable expectation and, as is noted in the
community priority criteria, there should be an awareness and recognition of a community among its
members. This is an area that is examined in the community establishment criterion of the community
priority evaluation.
Another suggestion was that the definition should carry some sense of ongoing accountability from the
applicant to the community. This is also a helpful suggestion and in line with the intention of having the
community‐specific obligations in the registry agreement as well as the post‐delegation dispute
resolution mechanism. It is also partially addressed in the applicant’s response to the application
question about the community‐based purpose. It may be beneficial to further articulate this in the
guidebook, and this is being taken into account in revising the relevant sections.
There was concern expressed that a TLD could be awarded based on only one endorsement for an
application, and a suggestion that more than one should be required. This was considered but also
seemed too broad, as it is likely that there could be a community constituted where there was only one
relevant endorsement, especially in case of a very structured community with a single organization
representing it. The number and source of endorsements is examined in the community priority
evaluation and, if relevant, in the dispute resolution process.
Finally, there was a comment that the community‐based definition should tie more closely to the
distinction made between existing “sponsored” registry agreements (where the sponsor has delegated
policy‐making authority) and “unsponsored” registry agreements (where policy development occurs in
the ICANN process). The intention with the community‐based designation is to implement the GNSO’s
policy advice on allocation methods, which does not contain the idea of varying delegated authority as
with the previous “sponsored” model. Accordingly, a community‐based gTLD will not be able to replace
consensus policies with its own policies but can stipulate complementary own policies regarding, for
example, registration requirements.
Other comments suggested a link between community‐based considerations and fee considerations
(i.e., multiple translations of a community name should be subject to lower fees), indicating that the
process should facilitate the ability of community‐based applicants to offer translations of a string in
various languages or scripts at a lower cost. Another comment stressed that such instances called for an
appropriate level of scrutiny, to include consideration of whether the community was active in the
proposed language area and would be committed to providing meaningful support to local
communities. As stated elsewhere, it is anticipated that subsequent application rounds will enable
adjustments to the fee structure based on historical costs from previous rounds, the effectiveness and
efficiency of the application evaluation process, and other data as it becomes available. It is not
expected that a “bulk” fee structure will be instituted for the initial application round. Applications for
translated versions of the same string would undergo the complete evaluation process.
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One comment suggested eliminating the idea of community‐based applications altogether. The concept
of community‐based applications comes from the GNSO’s policy recommendations on which the
implementation of the New gTLD Program is based. Although they may be small or tightly focused, it is
expected that community‐based TLDs will add value to the namespace in serving the needs of diverse
user groups.

Evaluation
I. Key Points
•

The selection process for independent evaluation firms is designed to retain the most qualified
resources to perform these tasks. This includes diversity in language and cultural capabilities, to
properly consider applications from all regions.

•

ICANN will publish details on the code of conduct and conflict policies for evaluators, including
procedure for complaint and actions to be taken in the event of breach of these policies by an
evaluator.

•

ICANN will provide support for applicants, including a customer service function,
Question/Answer mechanism, and specified opportunities to exchange information with
evaluation panels. This includes support for those applicants for whom English is not the
primary language.

II. Comment Summary
Evaluators
ICANN did not include criteria for selection and qualification of evaluators in the DAG v.3. ICANN should
include in the next version of the DAG either the criteria or a hyperlink to where they may be found on
the ICANN website. INTA (20 Nov. 2009).
Evaluation order and criteria
Are proposals going to be evaluated in a particular order? It is crucial that the evaluation criteria are the
same for all applications and evaluation firms. Applicants and evaluators must have a common set of
rules and criteria not biased by interpretations made by someone else. NICMexico (23 Nov. 2009).
Two character gTLD IDN strings (sec. 2.1.1.3.2)
The three character requirement as applied to IDN gTLDs should allow for exceptions in Chinese,
Japanese and Korean scripts. RySG (21 Nov. 2009).
Confidentiality for answers to certain evaluation questions (attachment to Module 2)
If answering questions could disclose details about operational security at a registry, then the answers
should be protected by confidentiality –e.g. aspects of questions 31, 35. RySG (21 Nov. 2009).
Panelists‐‐Conflict of interest (sec. 2.3.4)
There does not appear to be any delineated process in the DAG v3 for handling or managing of conflict
of interest complaints (i.e., how should a complaint be filed; who internally handles complaints; how will
it be managed by ICANN). MarkMonitor (Module 2, 20 Nov. 2009).
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The conflict of interest guidelines should be expanded for panelists to include not only those that meet
the currently listed criteria for exclusion but also those that have met one or more criteria in the
preceding twelve months. AIPLA (22 Nov. 2009).
The guidelines should be revised to add to the list of prohibited conflicts the ownership or operation of
any current contracted party. Microsoft (23 Nov. 2009).
Panelists—languages (sec. 2.3.2)
For an IDN application, it must be required that at least one (and preferably two) panelists on each of
the panels speaks that language and is from that community, preferably from the country that has the
largest population of speakers. It is not a cost issue, it is the will to do so; in most IDN cases it would cost
far less to hire a panelist from the poorer IDN country. S. Subbiah (Module 2, 23 Nov. 2009).
Questions
Parties should have the opportunity to submit anonymous questions for the public record during the
application process. AIPLA (22 Nov. 2009).
Applicants should be able to ask questions to the evaluation panels during the preparation of the
application, and all questions and answers should be published. Evaluation contractors and DRSPs also
should engage in dialogue with ICANN constituent groups to outline draft procedures and obtain
feedback. IPC (22 Nov. 2009). SIIA (23 Nov. 2009).
IDNs and 2‐ character strings (sec. 2.1.1.3.2)
There is no technical reasoning for the limit of IDN TLDs to 3 or more characters. Any potential collision
with ISO 3166 strings can be solved by providing that 2 letter IDN strings that are visually similar with a
string included in the ISO 3166 namespace will not be allowed, but any other strings will be allowed.
Visual similarity should be resolved the same way other similarities are assessed as specified in sec.
2.1.1.1 by evaluating the IDN TLD’s similarity with all the still available ISO 3166 strings. Y. Keren (23
Nov. 2009).
Extended Evaluation—measures to ensure consistency should be considered
A single panel would ensure consistency. ECTA/MARQUES (22 Nov. 2009). IPC (22 Nov. 2009).
Extended Evaluation—not available for string similarity issues
The reasons for this exclusion are unclear. Extended evaluation should be available for string similarity
for applicants that fail the string similarity review or whose applications are found at risk for string
confusion. IPC (22 Nov. 2009).
Extended Evaluation—new submissions (sec. 2.2.1)
The extended evaluation process does not allow the submission of new material to improve the
application. This gives competitive advantages to ASCII applicants above IDN‐using‐ and‐need applicants.
In light of the application fee of $185K, it is fair to allow the submission of new material to improve the
application. A. Sozonov (Module 2, 23 Feb. 2009).
The policy against allowing a one‐time possibility of upgrading a rejected evaluation to allow for
misunderstanding of instructions is unfair in failing to consider that cultural differences may have led to
such misunderstandings, especially for foreign IDN applicants. S. Subbiah (Module 2, 23 Nov. 2009).
CONAC (23 Nov. 2009).
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Continent or UN region gTLD (sec. 2.1.1.4.1 point 5)
The choice of 69% of countries agreeing and at most one country objecting seems completely arbitrary;
what is the precedent or rationale for this? S. Subbiah (Module 2, 23 Nov. 2009).
Scoring range discrepancy (question 50)
The redline version and “clean” version are inconsistent in the Scoring Range (redline 0‐3, “clean” 0‐2);
this may be a typo. J. Sowder (Module 2, 7 Oct. 2009).
Applicant reviews (sec. 2.1.2)
Performance of background checks on applicants, registries and registrants does not appear to be a part
of the reviews that ICANN notes in this section. BITS (22 Nov. 2009).
Evaluators—additional information requests (sec. 2.1.2.3)
Providing only one opportunity for clarification (and only upon the evaluator’s request) conflicts with
the goal of allowing evaluators to obtain sufficient information to decide applications on their merits.
INTA (20 Nov. 2009). RySG (21 Nov. 2009).
Evaluators—code of conduct (sec. 2.3.3)
Panelist impartiality and fairness are crucial, but it is also crucial that panelists be allowed to consider
the public interest in avoiding confusion among TLDs. If the “ICANN‐approved agenda” does not yet
include this concern, INTA emphasizes that it must. INTA (20 Nov. 2009).
Consequences of a reviewer’s breach of the code should be clarified—what effect does a breach have on
applications, objections or disputes in which the reviewer was involved? BITS (22 Nov. 2009).
A further check would be to disclose the identity of the evaluator to the applicant and allow a challenge
process for cause shown on grounds of bias. IPC (22 Nov. 2009). SIIA (23 Nov. 2009). Microsoft (23 Nov.
2009).

III. Analysis and Proposed Position
Comments concerning the evaluation process largely concerned the selection, tasks, and conduct of
evaluation panels, and the opportunities for applicants to communicate with evaluators.
Comments requested the criteria for selection of independent panels; these were included in section
2.3.2. See also http://www.icann.org/en/topics/new‐gtlds/tenders‐eoi‐en.htm, including the original
announcement specifying detailed qualifications for each panel. Another comment suggested that
panelists should communicate with applicants and constituency groups prior to application submission,
for clarification and feedback. As the panelists work on the basis of the Applicant Guidebook, the open
comment process on the guidebook is the best mechanism for such feedback and clarification requests.
Some comments expressed concerns about consistency in the evaluation process. We agree. This is an
important and valuable point. The evaluators are required to use the same criteria for all applications
reviewed, regardless of the order in which they are processed. Depending on the number of
applications involved, it may not be feasible for all applications to go through the same panel. However,
ICANN is taking care to ensure that the firms engaged to perform evaluation roles give special attention
to ensuring consistency via their evaluation and review processes. For example, a candidate to provide
evaluation services has recommended a double blind sampling plan to ensure consistency across panels.
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In addition, the existing timeline for evaluations includes a “normalization” period where graded
applications are compared to ensure consistency.
One comment sought confirmation that background checks are required for all applications. Here it is.
Module 2 focuses on the evaluation of all applications through the various components that are part of
Initial Evaluation. Besides the technical, operational, and financial information, the application form
contains a number of other areas such as proof of establishment and good standing, applicant
background, and confirmation of payment information, among others. These are gateway questions – if
an applicant does not pass the background check, for example, the application will not proceed to the
rest of the Initial Evaluation. These items are reviewed prior to the beginning of Initial Evaluation. The
guidebook text will be reviewed to ensure that this is clear.
Some comments concerned the Code of Conduct and Conflict of Interest guidelines for panelists,
included in section 2.3. Several inquired about the procedures for reporting, investigating, and handling
breaches of the code by evaluators. This area is under review, to be amplified for the next draft of the
guidebook. Candidate evaluation service providers were each asked, as part of their proposals, to
address the areas of conflicts. The quality of presentation in this area was part of the grade they
received. Some comments also had specific suggestions to the policy, such as inclusion of past activities
in judging conflicts of interest, or adding ownership in a contracted party as one of the conflict
elements. These will be considered for the next iteration of the policy.
A comment stated that panelists should be allowed to consider the public interest in avoiding confusion
among TLDs. The String Similarity Panel will compare strings for potential user confusion – their goal (as
with all evaluators and the entire process) is to serve the public interest, in this case guarding against
user confusion and thereby working to ensure DNS stability.
A comment suggested confidential treatment for the applicant responses to security and abuse
prevention questions. The principle is that as much information as possible should be posted, unless it
contains sensitive details or would be prone to misuse. Confidentiality designations for each question
will be revised in the next version of the Guidebook.
Some comments expressed concern that the process as designed would not allow applicants to give
evaluators sufficient information to make a decision. This is a good issue to raise. The evaluation
process is designed with the idea to afford several opportunities for clarification and amplification when
needed. Applicants are expected to provide complete and accurate applications and supplemental data
upon the first submission. A Customer Service function will be available to handle questions from
applicants during the Application Submission Period. The Customer Service function will endeavor to
provide and publish answers to all relevant questions from all applicants, to the extent practicable, in
the applicant’s language of choice. The guidebook encourages applicants to take advantage of this
Question/Answer mechanism to address any particular areas of uncertainty before the application is
submitted, to reduce the need for additional clarification and review steps. Once the Initial Evaluation
has commenced, the evaluation panels and applicants will conduct a coordinated exchange of
information, if needed, which should address any remaining oversights or misunderstandings. Finally,
applications not passing Initial Evaluation will have the option of requesting Extended Evaluation
procedures in which they may provide further data supporting their applications (there is no extra cost
to the applicant for electing this option). The availability of these opportunities before, during, and after
application submission should allow the applicant to provide all necessary information to the evaluators.
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Some comments stated that for an IDN application, each panel should have at least one native speaker
of the relevant language. It is ICANN’s intention to hire the most qualified resources possible to conduct
the application analysis. A key requirement in the selection process is the ability for the firm to convene
globally diverse panels that are able to address language and cultural concerns for any given application.
ICANN has taken into account the possibility that cultural differences may lead to misunderstandings for
certain applicants: this is the reason for posting application materials in multiple languages, for
establishing a Customer Service function, and for allowing exchanges between the evaluators and
applicant.
A comment suggested that there is no technical reason for the requirement that an IDN gTLD consist of
three or more characters. This requirement has undergone review since version 3 of the guidebook was
published; see the most recent recommendations at
http://www.icann.org/en/announcements/announcement‐2‐03dec09‐en.htm. ICANN has published a
model for relaxing the thre‐character requirement under separate cover.
A comment expressed the view that Extended Evaluation should be available for the string similarity
review, in the case where an applicant did not pass the review or was assigned to a contention set. This
is a good issue – one that has been discussed extensively as both sides of the debate are considered. The
goal is to implement a consistent, timely, predictable process that promotes DNS stability and
competition. The String Similarity review considers similarities among strings and determines whether
these rise to the level of creating a probability of user confusion. Unlike the other review areas where
extended evaluation may occur, the determination is not based on information or evidence submitted
by the applicant, but is focused on the strings themselves. Since there is no new evidence that can be
introduced into this process in a second stage, an extended evaluation would largely consist of the panel
looking at the same information. For this reason, no appeal procedure is provided for String Similarity
outcomes, as explained in the guidebook and in previous public comment analyses. Based on the same
logic, no Extended Evaluation option will be available for String Similarity outcomes.
A comment questioned whether there was a discrepancy in the scoring range on question 50 in the
application. This is correct; this was a typo and will be fixed.

TRADEMARK PROTECTION
I. Key Points
•

•

•

The public comments on trademark protection summarized below were received prior to
the ICANN Board’s request to the GNSO Council (http://gnso.icann.org/mailing‐
lists/archives/council/pdfHmFLGTtyhn.pdf) for input on certain aspects of the Staff
proposed models to address trademark protection in new gTLDs.
In response to the Board’s request, the GNSO Council proposed an alternative model as
described in the GNSO’S Special Trademark Issues Recommendations Report
(http://gnso.icann.org/issues/sti/sti‐wt‐recommendations‐11dec09‐en.pdf), reflecting the
consensus view of the Special Trademark Issues (STI) review team convened by the GNSO
Council.
The STI recommendations received the approval of the GNSO Council and were separately
posted for public comment (http://www.icann.org/en/public‐comment/#sti).
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•
•

The Staff models for an IP Clearinghouse and Uniform Rapid Suspension procedure, which
were the subject of the comments described below, have been modified in accordance with
proposals based on the GNSO STI recommendations.
For further analysis of the proposed solutions to the issues related to trademark protection,
please review the summary and analysis of the STI Recommendations located in a
companion document to this one.

II. Comment Summary
IRT report misconstrued by ICANN
ICANN seems to have mistakenly viewed the IRT report as a trademark owner “wish list”; ICANN
rejected some of the main IRT recommendations and cut others down to a hobbled version for GNSO
review. Time Warner (Module 5, 20 Nov. 2009).
More protections exist for trademarks in the new gTLD program
The combination of protections included in the current DAG and others that the ICANN is likely to adopt
based on the IRT recommendations will far surpass the trademark protections available in current TLDs.
Many new registries are building in additional protections, including proactive policing and takedown
measures, adopted from successful ccTLD policies. Thus, trademark owners and others concerned about
abuses should welcome new TLDs and the rules that come with them. Demand Media (23 Nov. 2009).
Stronger trademark protection needed
The trademark protections in version 3 of the draft AG are inadequate. ICANN should adopt the more
stringent protections of a GPML, a URS, and a trademark clearinghouse. J. Lake (23 Nov. 2009).
Much work remains to be done to address the concerns of trademark owners. Adobe Systems (20 Nov.
2009).
ICANN should incorporate further RPM policy changes in the next version of the DAG as recommended
by the IRT. BBC (19 Nov. 2009). Coca‐Cola (24 Nov. 2009). Microsoft (23 Nov. 2009). Visa (23 Nov. 2009).
Lovells (22 Nov. 2009). INTA (20 Nov. 2009). Yahoo! (23 Nov. 2009). AIPLA (22 Nov. 2009). CADNA (22
Nov. 2009).
The basis for ICANN’s rejecting the request for reconsideration process and revised string confusion
analysis is not known. The analyses of public comment on the IRT recommendations make no reference
to either, notwithstanding the generally supportive public comments received. These recommendations
would have resulted in more new gTLD strings clearing the Initial Examination process, an outcome that
would have otherwise seemed desirable from the perspective of the ICANN Board. Microsoft (23 Nov.
2009).
Additional measures are needed to prevent frequent cases of cybersquatting that legitimate owners
have to deal with. F. Salamero (20 Nov. 2009). CADNA (22 Nov. 2009). A sunrise or other pre‐launch
RPM, as well as the URS, should be mandatory for all TLDs offering domains to the public. The URS
should have the same remedy as the UDRP. NICMexico (23 Nov. 2009). Coca‐Cola (24 Nov. 2009).
The attempt to find a compromise solution through the GNSO may not be successful. We are dismayed
that the GNSO will not be reporting on the crucial issues of the Trademark Clearinghouse or the URS
until after the DAG v3 comment period has closed. Measures to protect the rights of others that are
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“best practice” will not be effective. E.g., ICANN must ensure that the URS is mandatory and it should be
considered for existing TLDs as well. ECTA/MARQUES (22 Nov. 2009). Coca‐Cola (24 Nov. 2009). Lovells
(22 Nov. 2009).
Nokia supports IPR protections in the new gTLD program and for existing TLDs provided that they do
not broaden existing trademark rights or create new legal rights. Nokia supports continued use of the
UDRP as the primary means of addressing cybersquatting and recommends UDRP’s reform rather than
an entirely new scheme should improvements be warranted. Nokia (22 Nov. 2009). Minds + Machines
supports the proposed Trademark Clearinghouse. Minds + Machines (22 Nov. 2009). C. von Veltheim (22
Nov. 2009).
Ascended TLDs proposed model.
If ICANN moves ahead with new gTLDs despite the lack of public support for the program, it should use
an “Ascended TLDs” model using property rights systems like easements to introduce them and allow
the marketplace to resolve conflicts using economic principles (e.g., recognize that each and every
owner of abc.com, abc.net and abc.org should have a veto to disallow anyone to have .abc, and the only
way for .abc to be allocated is for the prospective TLD owner to buy an easement from each of abc.com,
abc.net and abc.org). This approach works with trademark holders and domain registrants alike,
strengthening both their rights simultaneously. Abuse at the second level would still require work as
well as combating other top‐level issues such as morality, etc. G. Kirikos (22 Nov. 2009).
Opposition to new gTLD program
IOC maintains its strong opposition. Enforcement costs posed by the threat of trademark abuse will be
worse for nonprofit trademark owners like IOC and it is inappropriate to force them to divert their
resources from their missions in order to prevent abuse of their trademarks in the gTLD system. IOC’s
recommendations should not be taken as a waiver of its right to proceed against ICANN for damages
resulting to the IOC or the Olympic Movement from the implementation of the new gTLD program. IOC
(20 Nov. 2009).
GNSO efforts and timing
ICA appreciates the Board’s recognition that the URS and other proposed RPMs are important policy
issues requiring further GNSO input and adequate time for GNSO consideration so that balanced
consensus policies can be developed. ICA (23 Nov. 2009).
Substantial burden shift to trademark owners
Elimination of the GPML from the DAG v3 will shift the burden and expense of protecting and policing
trademark owners’ marks onto trademark owners and increase that burden substantially. The proposed
trademark clearinghouse watch service does not appear to have any enforcement mechanism to
prevent the filing of potentially infringing gTLD applications. No safeguards are in place to prevent the
same or very similar claims from having to be repeatedly litigated. Concerns raised in previous
comments of Hearst and other companies have not been fully or satisfactorily addressed. Hearst
Communications (19 Nov. 2009). We are extremely disappointed that ICANN rejected the IRT’s proposal
for a GPML. It would protect consumers and significantly reduce defensive registrations. ICANN should
reconsider its position. BBC (19 Nov. 2009). MarkMonitor et al. (20 Nov. 2009). INTA (20 Nov. 2009).
Adobe Systems (20 Nov. 2009). Lovells (22 Nov. 2009). Visa (23 Nov. 2009). Microsoft (23 Nov. 2009).
Coca‐Cola (24 Nov. 2009).
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Standard procedures are needed for all new gTLDs regarding pre‐launch sunrise periods, Whois
requirements and post‐delegation disputes, with adequate notice of these measures for brand owners.
Coca‐Cola (24 Nov. 2009).
GPML as proposed should not be adopted
If ICANN adopted the GPML, it would become mired in litigation about it. Minds + Machines (22 Nov.
2009).
Cost of defending brands.
The program will exacerbate consumer confusion and the costs of defending brands. NCTA (22 Nov.
2009). SIIA (23 Nov. 2009).
Trademark clearinghouse fees should be allocated among trademark owners, registries and registrars so
as not to impose an unreasonable burden on owners of substantial numbers of trademark registrations.
Hearst Communications (19 Nov. 2009).
Periodic re‐evaluation of trademark data
Periodic re‐evaluation of trademark data must take into account that the terms of trademark
registrations may last for varying periods depending on the jurisdiction, up to ten years or more. Hearst
Communications (19 Nov. 2009).
Competing marks
Third party‐owned marks, which may in fact be registered because the trademark owner permits them
to be registered under strict limitations, should not be considered “competing” marks against the
trademark owner’s marks in making determinations in connection with URS proceedings or
reconsiderations of initial evaluation proceedings. Hearst Communications (19 Nov. 2009).
URS—more operational details
More operational details are needed, including: how examiner panels will be constituted; the examiners’
qualifications; and the mechanism for enforcement by the registrars of panel decisions. The advance
payment of fees to the DRSP needs to be clarified. In addition to the “evaluation fee”, ICANN should
require an escrow from any registrant to make sure there are funds available to collect in the event of
such a dispute. Hearst Communications (19 Nov. 2009).
Uncertainty created by imposing dispute resolution fee
The new gTLD program could be harmed by uncertainty created from imposing the dispute resolution
fee (i.e., IP owners may postpone their objection to a future date when they have funds to take legal
action). Thus, even if an applicant wins the TLD initially it could lose it later on in a court of law. The
complainant could argue that it could not raise money to pay the filing fee. A. Rosenkrans Birkedal
(Module 1, 17 Oct. 2009).
Capital City gTLDs
Names of key capital cities of the world raise clear trademark problems for entities with trademarks
comprised partially of city names. E.g., the IOC’s “London 2012 Summer Olympic Games” or other marks
like “New York Yankees” would be plagued with infringing second level domains in their respective city
gTLDs. IOC (20 Nov. 2009).
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RPMs should be optional and voluntary
Anything other than voluntary and optional RPMs will constitute a negation of the GNSO Council policy
making process. The record shows that there was no consensus for mandating RPMs by either the
GNSO or the IP Constituency and to do so now runs counter to that lack of consensus. The guide “A
Perfect Sunrise” worked on by the IP Constituency and others would be a good ancillary to the final
Applicant Guidebook by providing assistance to potential gTLD applicants in identifying and assessing
pre‐launch RPMs. A. Doria (9 Nov. 2009).
Enforcement of existing legal rights‐‐choice of law
The GNSO Recommendation 3 phrase “enforceable under generally accepted and internationally
recognized principles of law” should be left to the applicable laws in each locality. A. Doria (9 Nov.
2009).
Protection of rights beyond commercial IP
Per the language of Recommendation 3 giving examples of “existing legal rights,” some effort should be
made to ensure that the new procedures protect all rights (e.g., human, civil, political) at least as
stringently as they protect commercial IP rights. A. Doria (9 Nov. 2009).
Consistent with ICANN’s Affirmation of Commitments responsibilities to the global public interest, the
new gTLD processes for community and geographical names must be constructed with the rights of
minority, vulnerable, stateless, powerless and economically impoverished communities in mind. ICANN
should consult a panel of independent experts on international human rights law and incorporate their
recommendations about community and geographical application requirements, string review, DRSPs or
other dispute resolution panel and mechanisms, into the final version of the DAG. ICANN’s credibility
would also be enhanced by establishment of a permanent panel of experts in international human rights
law and the geopolitics of minority and displaced groups who would review all strings and flag potential
concerns. R. McKinnon (22 Nov. 2009).
Dilution‐type protection
The DAG v3 still does not clarify whether dilution‐type protection will be afforded without requiring a
showing that the applicant’s mark is famous. AIPLA (22 Nov. 2009).

III. Analysis and Proposed Position
Several comments raise concerns regarding the scope of protections afforded to trademark holders in
AGBv3. Specifically, the failure to adopt all of the IRT’s proposals (such as the Globally Protected Marks
List and a mandatory URS) is viewed as substantially weakening the protections for trademark holders in
new gTLDs (BBC, Microsoft, Yahoo!).
Other comments supported scaling back the IRT proposals contained in the AGBv3 because ICANN
would be providing trademark holders rights in excess of those available under trademark law, and
because these proposals were not supported by a consensus among the ICANN community (Demand
Media, Minds + Machines, Avri Doria).
The subsequent evaluation by the GNSO’s STI team attempted to balance these concerns and produce a
compromise solution. The resulting model, referred to as the GNSO‐STI Model, received the unanimous
support of the GNSO Council, and resulted in certain improvements for trademark protection, while also
providing enhanced protections for innocent registrants. These recommendations have largely been
incorporated into the AGB Model for trademark protection.
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The AGBv4 further protects trademark holders by incorporating other features into the New gTLD
Program such as Thick WHOIS, a Post Dispute Delegation Resolution Procedure, and a High Security
Zone Program. In combination, these additional features are designed to facilitate identification of
infringing registrants, and protect against possible malfeasance among new gTLD registries.

WHOIS
I. Key Points
•

The requirement for a thick Whois model for all new gTLD registries is seen as a positive step.
Parties also would like to see expanded requirements containing accuracy of Whois data.

II. Comment Summary
Support
IBM supports the proposal that new gTLDs be required to have a thick Whois. While appreciating
freedom of speech and privacy concerns providing legitimate bases for anonymity in some domain name
registrations, this must be balanced with the need to stop cyber crime and identify who is behind such
cyber criminal activity. A thick Whois offers the ability to register a domain anonymously while providing
the additional information about the domain name registrant needed for identifying cyber criminals.
IBM (22 Nov. 2009). BBC (19 Nov. 2009). OTA (30 Nov. 2009). MarkMonitor et al. (20 Nov. 2009).
NCTA supports thick Whois. ICANN should require existing registrars and registries and any new
registries to enforce vigorously the requirement to maintain accurate, reliable and up‐to‐date
information concerning domain name registrants. NCTA (22 Nov. 2009). Internet Identity (Module 5, 23
Nov. 2009).
The proposed thick Whois requirement is a step in the right direction. The scope of the Whois services
to be provided by the applicant should be further specified and require that the applicant provide (and
certify that it has provided) detailed and correct information about registrants and that such
information be gathered consistent with the IRT recommendations of a universal Thick Whois model.
INTA (20 Nov. 2009).
Proxy and privacy registrations
Measures should be taken prior to launch of the new gTLD program to deal with the increased use of
proxy and privacy registrations. Their use by bad actors for unlawful purposes is increasing and hinders
their identification and the prevention of IP abuse, phishing, and fraud. Lovells (22 Nov. 2009).
New processes and guidelines must be developed to ensure that privacy/proxy services comply with
their contractual obligations. IPC (Module 5, 22 Nov. 2009). SIIA (23 Nov. 2009).
If a proxy service is shielding an abusive registrant, they should be held responsible. Proxy services
should not be allowed, or in the alternative, should be permitted only if address details are provided in
case of a dispute. Hearst Communications (19 Nov. 2009).
Privacy and data sharing
Data sharing with affiliates and third parties should be changed to an opt‐in process with clear and
concise policies provided to businesses and users at the point of customer interaction. The mounting
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abuse to such practices is currently under review by both the EU and FTC. It is suggested that ICANN
adopt the applicable OTA Online Trust Principles to proactively stem this practice
http://otalliance.org/resources/principles.html. OTA (30 Nov. 2009).
Accuracy of data
ICANN must enforce its Registrar Accreditation Agreements to ensure accurate Whois information.
ICANN must also set, and enforce, universal proxy standards. Mere study of the issue while marching
forward with an unbridled gTLD expansion displays a serious disregard for trademark owners’ interests.
IOC (20 Nov. 2009).
All new registries should be required to cancel the registrations of any party supplying incomplete or
false Whois details within a reasonable period (e.g. 30 days). This is the standard used by several ccTLDs.
ECTA/MARQUES (22 Nov. 2009).
As pointed out by the IPC, ICANN needs to require in the registry agreement that registries take
proactive steps to ensure that registrars comply with obligations regarding complete and accurate
Whois data which they collect in the new gTLDs. COA (22 Nov. 2009).
Registries taking these steps and committing to these policies should receive extra points in the
evaluation process. IPC (22 Nov. 2009). SIIA (23 Nov. 2009).
ICANN should require strict proxy or anonymous registration guidelines to prevent circumvention of the
thick Whois requirement, including requiring the applicant to disclose the “true registrant” upon request
by a brand holder protecting its trademark rights or to escrow such proxy/anonymous data to be
available upon the occurrence of specified triggering events. INTA (20 Nov. 2009). ECTA/MARQUES (22
Nov. 2009). IPC (22 Nov. 2009).
Privacy considerations
If thick Whois is mandated, each registry operator should have a public webpage on a designated
address which would display the registry country and laws in effect related to customer data privacy and
the way the registry uses the personal data, besides access through the IRIS server. P. Mezvek (Module
5, 22 Nov. 2009).
Reference to thick Whois is insufficient, and no assurances regarding registrant privacy appear to have
been forthcoming; this needs to be addressed. If ICANN can “get it right” for .tel, why can’t it do the
same for new gTLDs? M. Neylon (22 Nov. 2009).
Mandate IRIS
The new gTLD should be the ideal occasion to mandate IRIS and completely forbid Whois over tcp port
43 both at the registry and registrar level. In the case of thick registry, ICANN should mandate all
information to be available through the registry IRIS server, without any information to be available
through the registrar IRIS server. P. Mezvek (Module 5, 22 Nov. 2009).

III. Analysis and Proposed Position
Various comments expressed support for the thick Whois model. This requirement will remain in the
Applicant Guidebook.
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Several comments also urged that the guidebook institute requirements for new registries with regard
to maintaining accuracy of Whois data. Such comments mentioned measures for enforcement of the
Registrar Accreditation Agreement and proposed use of the registry agreement to mandate registry
enforcement concerning registrar actions. ICANN has reviewed the scoring to consider where feasible
and appropriate enhancements based on registry efforts to promote Whois accuracy can be instituted.
Such an undertaking would require so change to Whois policy in order to amend the proposed registry
agreement. Note that the High Security Zone TLD Verification program included a mechanism for
registries to institute accuracy requirements among registrars – this elective is considered a sign of a
high trust zone. Some comments also indicated that even where a thick Whois model is required, the
registry should make available an information page concerning its privacy policies and applicable privacy
laws. Telnic’s model for .TEL was cited as an example of a Whois model that addressed registrant
privacy concerns.
Some comments suggested that the Applicant Guidebook should institute rules and guidelines for proxy
and privacy services. This comment highlights an area of community discussion. Such services are
generally instituted at the registrar level and below, and are less relevant to registry operations. This
issue is best addressed through the policy process, where the GNSO is currently studying Whois issues
and weighing the various stakeholder considerations.
A comment recommended adoption of the Online Trust Alliance principles regarding data sharing.
ICANN appreciates the reference and will review these principles to see how they might be incorporated
into the process.
Another comment suggested that the introduction of new gTLDs offered an opportunity to establish IRIS
at the registry level as the primary protocol and phase out the current Port‐43 Whois system. The GNSO
is investigating IRIS in connection with internationalized registration data, and the current Whois
provisions in the registry agreement could be updated via the amendment process if there is community
support for making a transition from Whois protocols that are currently in use, to IRIS.

ECONOMIC ANALYSIS
I. Key Points
•

ICANN has contracted to retain the services with recognized and independently recommended
economists to provide additional economic analysis.

•

The second phase of the study, due in June 2010, will be targeted to: (i) perform empirical
analysis of the proposed gTLD market to estimate the cost of defensive registrations, (ii) develop
a metric to assess whether overall expected benefits outweigh the costs for the new gTLD
program, (iii) develop a process for assessing whether net economic consumer harm might
result from individual applications.

II. Comment Summary
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Rationale needed
ICANN should justify the necessity of the new gTLD program by providing the economic rationale
requested by the Board several months ago to support ICANN’s proposition that consumer benefits
outweigh potential costs to the consumer. The costs of cybersquatting with respect to globally
recognized brands would outweigh the benefits obtained under a much wider gTLD regime. IBM (Nov.
22 2009). Adobe Systems (20 Nov. 2009). Yahoo! (23 Nov. 2009). ECTA/MARQUES (22 Nov. 2009). AIPLA
(22 Nov. 2009). G. Kirikos (22 Nov. 2009).
No one has shown any solid or substantial basis for concluding that the new gTLD program is truly
needed. If the program does proceed, there is a need for a reserved list of Olympic trademarks. IOC (20
Nov. 2009).
Currently, there is not a strong business case for financial gTLDs and the benefits are unclear. ABA (22
Nov. 2009).
Importance of economic study
In many ways the economic study is the most important overarching issue and it is incumbent on ICANN
to base its decision on the best possible empirical data. At the Seoul meeting ICANN staff made a
number of potentially conflicting oral statements about the next steps to be taken. Time Warner looks
forward to reviewing and commenting on a written plan from ICANN about how it plans to resolve this
critical threshold issue. Time Warner (Module 5, 20 Nov. 2009).
The economic study that ICANN posted in March 2009 on competition and price did not evaluate the
global demand for gTLDs or the economic impact on registrants, particularly in light of the global
recession. A study to evaluate actual demand and a phased approach to new gTLD introduction would
be prudent (especially given the results of the Root Scaling study). Further economic study of the cost of
defensive registrations and the impact on consumers is also supported by the Government Advisory
Committee. A study evaluating actual demand versus derived demand might suggest that ICANN launch
a controlled TLD program targeted first to IDNs or geographic‐based TLDs that are supported by
significant community demand. BBC (19 Nov. 2009). NICMexico (23 Nov. 2009). MarkMonitor et al. (20
Nov. 2009). AT&T (22 Nov. 2009). SIIA (23 Nov. 2009). Visa (23 Nov. 2009).
INTA supports commissioning a new truly independent study based on the empirical realities of the
domain name marketplace, the results of which should be assessed by the community and integrated
into the new gTLD program. INTA (20 Nov. 2009).
Opposition to another economic study
Nothing suggests that doing another economic study will give anyone insight into what is going to
happen with new gTLDs. This issue should be dropped. It is clear that there is sufficient demand to
launch new gTLDs. Minds + Machines (22 Nov. 2009). Demand Media (23 Nov. 2009).
Launch Date
The threshold question of whether the new gTLD program will improve the public welfare has not been
answered satisfactorily. ICANN needs to begin this work immediately and begin meeting its
responsibilities under the Affirmation of Commitments. INTA (20 Nov. 2009). Visa (23 Nov. 2009).

III. Analysis and Proposed Position
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Additional economic analysis is being undertaken. ICANN has contracted to retain the services with Greg
Rosston of Stanford University and Michael Katz of Berkeley University (both in the US) to provide
additional economic analysis. They have been retained to address specific questions.
In the first phase of the work, the economists will: survey published studies and resources that describe
the potential impacts of new gTLD introduction; examine theoretical arguments about benefits and
costs of increased gTLDs; consider and propose empirical studies to identify areas where additional work
can serve to assess costs and benefits. The studies should be planned and structured to address open
questions. A verbal report on results will be presented in the Nairobi meeting. The feedback received in
those discussions will inform a report that is due on 15 February 2009.
The second phase will occur after review of that work by ICANN to define specific, additional selected
areas of study. The economists will execute that additional study after review and approval by ICANN.
The deliverable will include development of models describing how the selection criteria for new gTLD
applicants and mechanisms to mitigate potential harm can promote consumer welfare.
As guided by the results of the first phase, that second phase of the study will be targeted to: (i) perform
empirical analysis of the proposed gTLD market to estimate the cost of defensive registrations, (ii)
develop a metric to assess whether overall expected benefits outweigh the costs for the new gTLD
program, (iii) develop a process for assessing whether net economic consumer harm might result from
individual applications.
The second phase study is targeted for completion by 10 June 2010, in time for publication for
consideration at the ICANN meeting in Brussels. The results, to the extent necessary, will be
incorporated in the next version of the Guidebook.
The final phase, to be undertaken if indicated by the work of the previous phases will seek to develop
mechanisms to increase the net benefits from introduction of additional gTLDs. It is impossible at this
point to determine what such mechanisms might be, but we expect them to result from the studies in
phases 1 and 2.
After posting a public reports at each phase, this team will develop with ICANN, a plan for incorporating
study results into the new gTLD implementation procedures.

MALICIOUS CONDUCT
I. Key Points
•

Several measures to mitigate potential for malicious conduct have been implemented through
the draft Guidebook.

•

Working Groups are developing two other methods to deal with malicious conduct in relation to
the new gTLD program: the High Security Top Level Domain (“HSTLD”) and the Centralized Zone
File Access (“ZFA”) programs.

•

ICANN is working with the GNSO to focus on malicious conduct activities possible through
reseller activities in the new gTLD program.
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II. Comment Summary
Further recommendations
The malicious conduct explanatory memorandum is a good first step but does not go far enough.
ICANN should require registry operators to include provisions on protecting against malicious
conduct in their agreements with registrars that sponsor registrations in the new gTLDs. ICANN also
should:
(1) reconsider its refusal to require registries to pass‐through to registrars any obligations regarding
Whois data accuracy or even simply to require new gTLD applicants to disclose their policies for
ensuring the accuracy and currency of Whois data and steps they will use to enforce this with
registrars and resellers of domain names in the new TLDs;
(2) To strengthen due diligence, expand the disqualification of any applicant, officer, partner,
director or manager who has been, in the preceding 10 years, convicted of a felony or misdemeanor
related to financial or corporate governance misconduct. An application should be disqualified if any
of these parties has a criminal conviction for copyright infringement, product counterfeiting, or
other offense against intellectual property laws, whether or not the crime is labeled a felony;
(3) Mandate the high security zone program, because it is not effective to make it voluntary. This is
an especially troubling example of the shortcomings of ICANN’s policy of steadfast refusal to draw
any distinctions among applications or to classify them in any way. Even if it is challenging to define
the category of new gTLDs in which the high security zone requirements must be applied ICANN is
not free to shirk that challenge given its obligation to make decisions in the public interest, per the
Affirmation of Commitments. Time Warner (Module 5, 20 Nov. 2009).
High Security Zones Verification—not an appropriate role for ICANN
The HSZV proposal is not within ICANN’s limited technical coordination mission related to Internet
identifiers, would expand ICANN’s authority to address malicious uses for domain names; put ICANN
into direct competition with organizations that are already capable of performing this function; and the
demand for such zones could be met more effectively by registries in cooperation with existing security
organizations. Regarding the proposal, it is questionable whether registries will be able to ensure the
registrars’ compliance with its requirements. It has not been demonstrated if or how this program will
deliver better security and reduced malicious activity. It is also a question why ICANN is getting involved
in the market, and why the program should not be open to all registries, instead of just new gTLD
registries. The associated controls and audit in the program will impose undefined financial and resource
costs on new TLD registry operators. IP concerns should not be added to it, as alluded to in the
explanatory memorandum. ICANN should not circumvent the policy making process by offering game‐
changing inducements; such opt‐in programs can become de facto requirements in the registry space.
RySG (21 Nov. 2009).
ICANN must hold all applicants to and enforce the additional measures it has identified for combating
malicious conduct and must make specific reference to these measures in the DAG—i.e., enhanced
background checks, DNSSEC deployment, no wildcarding and removal of glue records, thick Whois, anti‐
abuse contact and documented policy, and the Expedited Registry Security Request Process. BITS (22
Nov. 2009). ABA (22 Nov. 2009). SIIA (23 Nov. 2009). Microsoft (23 Nov. 2009).
The High Security Zones Verification (HSZV) Program must be mandatory
COA (Module 5, 22 Nov. 2009). IPC (Module 5, 22 Nov. 2009). BITS (22 Nov. 2009). SIIA (23 Nov. 2009).
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In addition to being mandatory, there should be a right to file an objection against any applicant for a
financial services domain that seeks to avoid high security verification. Such avoidance should be
grounds for denial of the application. ABA (22 Nov. 2009).
The HSZV must be mandatory and transparent with appropriate levels of public notice (e.g. regarding
unresolved deficiencies of a registry or nonrenewal of verified status for failure to meet standards). INTA
(20 Nov. 2009). Microsoft (23 Nov. 2009).
The High Security Zones Verification Program should be mandatory for certain types of zones and
extended to industries like health care and insurance that have similar issues of privacy and security as
does the financial industry. It would make sense to look at some of the proposed remedies in this area
for inclusion in general gTLD security. Internet Identity (Module 5, 23 Nov. 2009). INDOM supports the
High Security Zone concept as proposed. INDOM (22 Nov. 2009).
High Security Zones—questions
Regarding consideration of this issue at the Seoul meeting: (1) Where did this issue come from and why
was it introduced now?
(2) Why is ICANN looking to compete with commercial entities in the security field and with registries
and registrars?
(3) How can ICANN offer this without expanding the scope of its charter?
(4) How much will this cost, and where will ICANN get the budget to do this?
(5) How can ICANN do this and remain neutral on issues of security and stability, especially with respect
to RSEP and Consensus Policies? VeriSign (22 Oct. 2009).
How would ICANN work with existing commercial providers to ensure that anything ICANN would do in
this arena would not be competitive in nature (assuming the private sector can and does provide the
service), and how would the vetting of these items work in the RSEP as far as ICANN adhering to its
coordination role as opposed to being a provider of services? VeriSign (27 Oct. 2009).
Eligibility (sec. 1.2.1)
It is commendable that additional safeguards prohibit registry ownership of more than 15% by those
convicted of a felony, a financially‐related misdemeanor, subject to ICANN disqualification, or involved
in cybersquatting or other domain name‐related fraud. MarkMonitor (Module 1, 20 Nov. 2009). BBC (19
Nov. 2009). Lovells (22 Nov. 2009).
Any new eligible applicant should declare that it will not engage in the same conduct in the future. Some
of the disqualification factors should be clarified (e.g. question 11(f) should be rephrased to cover all
allegations of IP infringement in connection with the registration or use of a domain name). IPC (22 Nov.
2009). SIIA (23 Nov. 2009).
ECTA/MARQUES strongly support barring applicants with a history of cybersquatting. ICANN should
create a formal reporting procedure for any person to inform the evaluators if they know that an
applicant has been involved in the practice; perhaps it could be an additional role for the Independent
Objector. ECTA/MARQUES (22 Nov. 2009). Visa (23 Nov. 2009).
This provision needs to be strengthened and to recognize situations in which a larger number of
application participants exists such that no one party rises to the 15% threshold. There should be some
background checking for key participants in such a scenario. A stronger and more explicit definition of
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“good standing” is required. Who will perform background checks and the process are unclear—further
definition is needed. BITS (22 Nov. 2009).
Eligibility requirements should be clarified, and there should be a challenge mechanism for
disqualifications. M. Neylon (22 Nov. 2009).
Mechanism against bad actors running registries
The proposed mechanism is deficient. Because bad actors often set up “shell” companies, ICANN should
have flexibility to deny a “bad actor” applicant which it discovers is an “alter ego”, “related entity” or
“funder” of the applicant. It should also be able to disqualify not just on the basis of past record of an
entity owning 15% or more of the applicant, but also on the record of that entity’s officers, directors, or
controlling stockholders. COA (Module 5, 22 Nov. 2009). IPC (Module 5, 22 Nov. 2009).
Mandatory and expanded background checks
ICANN should make background checks mandatory and expand them to include the applicant, any
officer, partner, director or managers of the applicant and any person or entity owning a controlling
interest in the applicant and any funder of any of the foregoing. ICANN should consider having
applicants and related persons submit fingerprint cards with the application. INTA (20 Nov. 2009).
Microsoft (23 Nov. 2009).
Background checks should be performed beyond the application period, at a minimum at any point
there is a registry ownership change and at contract renewal. Additional checks should be done at
random intervals or in response to criminal complaints against a particular registry. Registries must be
contractually bound to comply with such requests. Registries must perform background checks on all
key employees. Results should be kept on file, be updated on a regular basis, and be auditable by ICANN
compliance staff at any time. OTA (30 Nov. 2009). Internet Identity (Module 5, 23 Nov. 2009).
ICANN should add additional measures for vetted registry operators
Specifically, reduce to 5% the ownership threshold of persons or entities for whom/which “prior bad
acts” is relevant; extend the class of persons to include persons who operate, fund, or invest in the
Registry Operator; render denial of applications automatic; make any felony grounds for disqualification;
eliminate temporal restrictions so that any disqualification at any time is relevant; include the language
“is the subject of a pattern or practice of either liability for or findings of bad faith in connection with,
trademark infringement or domain name registrations”; and add a new category that covers a material
breach of an existing Registry Agreement or the RAA. Microsoft (23 Nov. 2009).
Further study and work is needed
There is some overlap between trademark protection and malicious conduct. More study is needed
and if new gTLDs are to be made available, it should be done on a limited basis (e.g.,
geographic/community names). Hearst Communications (19 Nov. 2009).
Additional work is necessary to ensure that the risk areas regarding malicious conduct are identified and
specific solutions are implemented. ICANN should form a working group combining members from the
security industry and the ICANN community to help develop and assess solutions and specific
implementations of proposed mitigation measures. BBC (19 Nov. 2009). MarkMonitor et al. (20 Nov.
2009). Lovells (22 Nov. 2009). AT&T (22 Nov. 2009). SIIA (23 Nov. 2009).
Proposals to date for preventing malicious conduct are inadequate
INTA encourages ICANN to develop mandatory processes to address high levels of DNS‐related crimes
and fraud perpetrated through phishing attacks, malware, and other forms of malicious conduct. ICANN
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must specify how it will effectively ensure that all these new registries will comply with the new
requirements. To date there is not a specified course of enforcement actions that ICANN may or will
take or an explanation of how ICANN will enforce agreements and address malicious registry or registrar
conduct after applicants are approved. Also, to address the overarching issue, the existing domain
name registration process must be significantly reformed to ensure the ongoing integrity of domain
names and registry data. INTA (20 Nov. 2009).
Additional grounds for denying registries
The grounds proposed by ICANN are a good start but are ultimately inadequate. ICANN should expand
the grounds as follows:
‐‐If any funder or corporate affiliates of funders of an applicant or any officer, partner, director or
manager or other affiliate or any person or entity owning 15% or more of an applicant are disqualified
by any of the items (a) through (f) specified in Item 1.
‐‐Section 1(a) should make clear that crimes related to financial or corporate governance misconduct
will preclude an otherwise qualified applicant from becoming a registry operator (existing language is
unclear as to whether it is all felonies or only felonies related to financial or corporate governance
misconduct).
‐‐Subsection (f) is vague and should be reworded‐‐to include an applicant that is “associated with a
pattern or practice of either liability for, or bad faith in connection with, trademark infringement or
domain name registrations, including:”
‐‐Subsection (f) (iii) should be restated: “registering domain names primarily for the purpose of
disrupting the business of, or diverting Internet traffic from, a competitor; or”
‐‐ICANN should add new subsections (g) and (h) which would add as grounds for disqualification findings
that an applicant has previously violated registrar or registry agreements as follows: “g. is the subject of
a material breach of an existing ICANN registrar or registry agreement(s); or h. intentionally submitted
or provided fraudulent information in connection with its application, the review of that application or
the defense of any objections to that application.” INTA (20 Nov. 2009).
Financial gTLDs
Any domain name associated with financial services should be restricted to financial services companies
with substantial restrictions, guidelines and proof of eligibility. ICANN has not sufficiently addressed the
recommendations of the financial services sector. No panel to evaluate the special nature of financial
services applications has been established nor have higher levels of security for such applications been
mandated. The use of “.bank”, “.trust” and similar words should be restricted to avoid the potential for
substantial user confusion and potential fraud. Much more work is needed with ICANN’s GAC and
others to understand the legal and other implications of having financial domains both at the gTLD and
ccTLD levels. ABA (22 Nov. 2009).
Registry transfer risks
Any proposed change in control of more than 25% of the ownership of a registry over time should be
submitted to ICANN for prior review and written approval. INTA (20 Nov. 2009). There should be
enhanced change of control requirements so that registries cannot be easily “flipped”. ECTA/MARQUES
(22 Nov. 2009).
Changes of registry control should be approved in writing by ICANN subject to requirements that
prevent “flipping” and ensure that the new entity is qualified to be a gTLD Registry Operator (e.g., the
substantive equivalent of the full range of evaluation criteria for new gTLD applicants). Microsoft (23
Nov. 2009).
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Risks after registries are approved
More is required for dealing with registries that become bad actors post‐delegation. ICANN should
adopt measures to prevent registries from passively allowing malicious conduct. The registry agreement
requires strong mechanisms to hold registries responsible for conduct by registrars and their registrants.
ICANN’s registry contracts should require, rather than just suggest, that registries to negotiate stronger
standards for business and security practices with accredited registrars. INTA (20 Nov. 2009).
Protections required in registry‐registrar contracts
ICANN should require registries to mandate specific measures in the registries’ contracts with registrars
to deliver adequate protection against malicious conduct. COA (Module 5, 22 Nov. 2009).
Recommendations for a more unified and comprehensive approach
The proposed procedures to combat malicious conduct are inadequate. A more unified and
comprehensive approach is warranted. ICANN should continue its efforts by forming a group of experts
drawn from the GNSO and broader Internet community to develop further proposals to be subjected to
independent community review and a separate public comment period. IPC offers the following
recommendations:
(1) All proposed mechanisms should be considered required elements of the new gTLD program,
not voluntary options. Exceptions could be granted in rare cases to registry operators when
justified by extraordinary circumstances.
(2) A non‐trademark related Rapid Domain Name Suspension process should be developed to
address malicious conduct in new gTLDs.
(3) Current procedures used to register gTLD domain names and to deal with DNS‐related abuse
issues must be improved in order to ensure the integrity of domain names and registry data. IPC
(Module 5, 22 Nov. 2009).
Documented registry level abuse contacts and procedures
The proposal for documented registry level abuse contacts and procedures should be adopted, and
would likely have the greatest impact on how criminals access and use domains of any of those
proposed in the malicious conduct memorandum. This provision should be extended to registrar
operators as well. Internet Identity (Module 5, 23 Nov. 2009).
Capabilities of new registries
Provisions should be included in the DAG to, among other things, require that all new registries meet
basic operational and training standards in the areas that are exposed to malicious behavior (e.g.,
customer support, network security, legal and fraud detection). Internet Identity (Module 5, 23 Nov.
2009).
Ongoing policing of registries and registrars
ICANN must also police registries that become bad actors, or that enter into business with bad actors,
after they are approved. Meaningful enforcement mechanisms must be in place to address registries
that engage in behavior such as that specified in subsection (a) through (f) of the proposed
disqualification criteria on page 7 of the explanatory memorandum. While it claims to follow up on all
RAA violations, ICANN lacks a well publicized process to allow third parties to submit complaints to
ensure enforcement of registry agreements. There is also no transparent or set process and remedies or
sanctions for violations of the RAA. ICANN needs to have the ability to audit registries. ICANN should
consider conducting another similar vetting process on applicants delegated the right to operate a new
gTLD on a periodic basis (e.g., every three years). IPC (Module 5, 22 Nov. 2009).
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Domain name resellers—work is required in this area
The malicious conduct memorandum did not cover the issue of domain resellers and their identification,
responsibilities and liabilities. Without better transparency and accountability, the reseller area will have
more exploitation as the gTLD market expands. This area needs more attention as part of the new gTLD
process and a process not unlike that for obtaining EV SSL certificates should be considered. Internet
Identity (Module 5, 23 Nov. 2009). OTA (30 Nov. 2009).
ICANN should insist on appropriate changes to the RAA to take action regarding resellers, which are a
large source of registrar‐related misconduct. INTA (20 Nov. 2009).
Enforcement of security
Enforcement mechanisms must back up standards for security of the DNS. ICANN’s domain name
registration process must be reformed to ensure the integrity of registration data. IPC (Module 5, 22
Nov. 2009).
Requiring DNSSEC, prohibiting wild carding and encouraging removal of Orphan Glue Records will only
be effective if these standards are enforced in a timely manner to prevent malicious conduct and the
resulting damages. INTA (20 Nov. 2009).
Wildcarding prohibition
This prohibition has good merit. Internet Identity (Module 5, 23 Nov. 2009).
Orphan glue records
This provision removing orphan glue records when a name server entry is removed from the zone is
enthusiastically supported to prevent criminals from using loopholes in the DNS to help perpetuate their
schemes. Internet Identity (Module 5, 23 Nov. 2009).
The issue of orphan record management requires more discussion—e.g. what criteria will evaluators use
to evaluate it. RySG (21 Nov. 2009). ICANN should require registry operators to remove orphan glue
records. Microsoft (23 Nov. 2009).
Accuracy of Whois information
ICANN should place emphasis on the accuracy of Whois information, and require new gTLD registries to
spell out their policies to require registrars (who collect the Whois data) to ensure the accuracy of the
data, to respond promptly to reports of false Whois data and cancel registrations based on false Whois
data that is not promptly corrected. IPC (Module 5, 22 Nov. 2009). SIIA (23 Nov. 2009). Microsoft (23
Nov. 2009).
Combating identified abuse
This can be helped by requiring and enforcing thick Whois records, centralizing zone‐file access,
documenting registry and registrar level abuse contact and policies and making an Expedited Registry
Security Request process available. INTA (20 Nov. 2009).
Expedited Registry Security Request process‐‐support
This recommendation is a logical extension of work already done by ICANN and the existing registries. It
should be supported and be non‐objectionable since it is a methodology for a registry operator to obtain
contractual relief for large‐scale abuses that they help curtail. Internet Identity (Module 5, 23 Nov. 2009).
Microsoft (23 Nov. 2009).
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Centralization of zone‐file access‐support
Centralizing access to the daily zone files, which already must be provided, will likely be beneficial to
both consumers of zone file data and registries through costs savings and stronger overall security and
reliability. Internet Identity (Module 5, 23 Nov. 2009).
Rapid Domain Name Suspension process
INTA supports development of a rapid domain name suspension process to address abusive domain
names that host or support malicious conduct. INTA (20 Nov. 2009). SIIA (23 Nov. 2009).
ICANN should require registry operators to adopt and implement rapid takedown or suspension
systems. Microsoft is amenable to having one or more of its security and enforcement employees work
on an ICANN‐convened group to develop such systems. Microsoft (23 Nov. 2009).
Evidence for malicious conduct predictions as a result of new gTLDs
ICANN needs to ask those who predict an increase in malicious conduct from new TLDs to produce some
evidence. While there are legitimate reasons to be concerned about new TLDs, the “malicious conduct”
issue is a canard, and there is not a shred of evidence to support it. E.g., there is substantial evidence
that scammers are not constrained in the least by the current domain name setup. In contrast, new
TLDs will have significant new protections (e.g. rapid takedowns) which make it less likely that malicious
conduct will be conducted under the flag of a new TLD. Minds + Machines (Module 5, 22 Nov. 2009).

III. Analysis and Proposed Position
Comments on malicious conduct in relation to the gTLD process focused on many aspects of malicious
conduct including the need for more stringent focus on the overall issue of malicious conduct, support
and questions for the High Security Zone TLD (“HSTLD”) program, eligibility, enforcement of measure to
mitigate malicious conduct and suggestions for control activities that would reduce malicious conduct.
Comments requested additional study and work related to the reduction of malicious conduct activities
as a component of the new gTLD program. ICANN agrees with this and is continuing work in this area.
For instance, ICANN is developing a program called the “High Security Top Level Domain” (HSTLD)
program and is in the process of gathering input from representatives in the community to define good
control practices to reduce the possibility of malicious conduct within TLDs. Additional information
about the HSTLD program can be obtained on the HSTLD wiki page located at:
https://st.icann.org/hstld‐advisory/index.cgi?hstld advisory group.
Comments suggested that the HSTLD program should be mandatory and not voluntary in nature.
Related to these comments, comments also questioned if the HSTLD program was an appropriate role
for ICANN to undertake. Although the HSTLD program is still under development (current published
documents are concept or development only), it is currently anticipated that the resulting standards
created by the HSTLD program will be voluntary in nature. This position may be subject to change, as
the ICANN community will ultimately decide the overall course of the HSTLD program, including the
voluntary or mandatory nature of the program. This position will be established through a multi‐
stakeholder process.
Comments raised specific questions regarding the origination of the HSTLD program, including:
(1) Where did this issue come from and why was it introduced now? The HSTLD concept was
initiated through the request of several community members. For an overview of some of the
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(2)

(3)

(4)

(5)

requests that initiated the HSTLD concept, please refer to the minutes of the January 20th 2010
HSTLD advisory group. The minutes to this meeting can be reviewed as an mp3 recording and
can be located at the following home page: http://www.icann.org/en/topics/new‐gtlds/hstld‐
program‐en.htm. During this meeting, one of the key topics covered by the advisory group was
the initial community interest in a program designed to improve security and controls at various
TLDs. This interest led to the formation of the HSTLD program.
Why is ICANN looking to compete with commercial entities in the security field and with
registries and registrars? ICANN is not seeking to compete with commercial entities in the
security field or with registries and registrars. Rather, the HSTLD program has now progressed
to the formation of an advisory group that is focused on seeking community consensus on the
definition, agreement and documentation of good and acceptable security controls for use in
improving TLD security. The acceptance and application of these controls on individual TLDs is
currently anticipated to be a voluntary decision, made by individual TLD operators.
How can ICANN offer this without expanding the scope of its charter? ICANN will not offer this
program or any certification/verification related to the program directly. ICANN is acting as the
overall facilitator for a program that will ultimately be offered by a separate administrator,
should the program development reach a stage where this is necessary.
How much will this cost, and where will ICANN get the budget to do this? Overall HSTLD
program costs and budget are still being determined, as the HSTLD program is in concept
development state. An advisory group, formed with members of the community, is currently
developing the program. Once the program has been accepted as actionable by the community,
a cost analysis will be completed.
How can ICANN do this and remain neutral on issues of security and stability, especially with
respect to RSEP and Consensus Policies? ICANN’s role in the HSTLD program is to assist in the
coordination of community development and consensus necessary to develop the HSTLD
program. This is consistent with ICANN’s overall mission.

Comments requested ICANN continue to maintain its role as a coordinator of activities designed to
reduce malicious conduct in new gTLDs, and not become a provider of specific services. These requests
are consistent with ICANN current approach. ICANN is focusing on malicious conduct as a component of
its overall direction to support the community. ICANN will continue in this direction, until a multi‐
stakeholder process agrees to pursue an alternate direction, or a specific program.
Comments raised questions around the eligibility section 1.2.1 of the draft applicant guidebook version
3. Specifically, questions around safeguards prohibiting registry ownership by convicted felons,
financially‐related misdemeanors and/or other domain related fraud were raised. ICANN will review this
section of the Guidebook, to determine which elements can be clarified or augmented.
On the specific point raised about establishing a formal reporting procedure, the proposed evaluation
process allows for a period of public comments, which should support this type of procedure.
On the specific point of “good standing,” good standing relates both to the standing of a company or
entity that is applying for a new gTLD and to the method of background checking that supports the new
gTLD application. ICANN is addressing eligibility in terms of both good standing issues. Currently, it is
mandatory that an applicant submit to a background check as a component of their application. ICANN
is continuing to focus on the issue of “good standing” and will take these comments into consideration.
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Comments indicated that some in the community believe proposals to date for preventing malicious
conduct are inadequate. Specifically, commenters raised the issue of ICANN developing mandatory
processes to address high levels of DNS‐related crimes and fraud, perpetrated through a variety of bad
behaviors. As mentioned previously, ICANN will continue to work with the community on the HSTLD
and other initiatives. The HSTLD program was strongly supported by international law enforcement
during ICANN’s most recent global meeting in Seoul Korea in the session on DNS abuse
(http://sel.icann.org/node/6961).
On the subject of enforcement, ICANN will enforce the new gTLD agreements through provisions in the
registry agreement, through various methods including regular audits and investigations of third‐party
complaints
Other matters outside of the new gTLD program are matters of policy development.
Comments suggested a variety of additional grounds for denying registry applications, including:
• Denial if any funder or corporate affiliates of funders of an applicant or any officer, partner, director
or manager or other affiliate or any person or entity owning 15% or more of an applicant are
disqualified by any of the items (a) through (f) specified in Item 1.
• Section 1(a) should make clear that crimes related to financial or corporate governance misconduct
will preclude an otherwise qualified applicant from becoming a registry operator (existing language
is unclear as to whether it is all felonies or only felonies related to financial or corporate governance
misconduct).
• Subsection (f) is vague and should be reworded‐‐to include an applicant that is “associated with a
pattern or practice of either liability for, or bad faith in connection with, trademark infringement or
domain name registrations, including:”
• Subsection (f) (iii) should be restated: “registering domain names primarily for the purpose of
disrupting the business of, or diverting Internet traffic from, a competitor; or”
• ICANN should add new subsections (g) and (h) which would add as grounds for disqualification
findings that an applicant has previously violated registrar or registry agreements as follows: “g. is
the subject of a material breach of an existing ICANN registrar or registry agreement(s); or h.
intentionally submitted or provided fraudulent information in connection with its application, the
review of that application or the defense of any objections to that application
Some of the additional grounds for denying applications mentioned above are addressed in the terms
and conditions section of the Guidebook (module 6). Other suggestions are being considered, to
determine if they are helpful additions.
Comments requested that domain names associated with financial services should be restricted to
financial services companies. At this point, ICANN is not creating a specific financial services sub‐
category, as a component of the Guidebook. ICANN is focusing on the issues of user confusion and
fraud through other programs like the HSTLD advisory group (see above).
Comments addressed a risk in the transfer of registry operations, which results in a change in control of
ownership of a registry over time. A notice requirement for a change of control has been included in the
registry agreement, to ensure ICANN has sufficient opportunity to ask questions regarding a proposed
transaction in the event there are any concerns. In addition, Section 4.3 of the agreement provides
protections for ICANN and the community in the event the registry operator fails to perform its material
obligations following any change of control of the registry operator.
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Comments requested additional work to define the mechanisms for dealing with registries that become
“bad actors” post registry delegation. There are mechanisms currently in place to address registries that
become “bad actors” post registry delegation. In addition to the mechanisms currently in place, ICANN
is currently discussing additional post‐delegation mechanisms (such as PDDRP and RRDRP) with the
community.
Comments requested that ICANN police registries that become “bad actors” or that enter into business
with bad actors, after they are approved. ICANN currently has the ability to audit registries for
contractual compliance on a regular basis. In addition, existing mechanisms are in place to receive and
investigate complaints related to registry agreements.
Comments requested a more unified and comprehensive approach to combat malicious conduct in the
new gTLD space. As mentioned previously, ICANN is focusing on the issues of malicious conduct with
programs like the HSTLD advisory group. ICANN is working on the comments related to this issue.
Comments requested that provisions be included in the Guidebook to require all new registries meet
basic operational and training standards in the areas that are exposed to malicious behavior. ICANN
believes these are good suggestions, and will look into training or operational procedures in the registry
agreements, or in subsequent support mechanisms.
Comments suggested that the malicious conduct memorandum did not cover the issue of domain
resellers and their identification, responsibilities or liabilities. Reseller activities happen primarily at the
registrar level. Contractual requirements and restrictions are being discussed to determine of the
registry agreement would be a suitable place for imposing such restrictions. At this point, it seems that
additional terms in the registry agreement would not affect, in a way beneficial for registrants, the
registrar‐resller relationship. Issues concerning resellers are being discussed in the GNSO group
considering changes to the RAA. This is an independent process.
Comments requested that additional enforcement mechanisms be created in line with any new security
standards established for the DNS. Specific focus of the comments related to requirements of DNSSEC,
the prohibition of wild carding and the removal of Orphan Glue Records. Although currently considered
a voluntary program, ICANN is currently working on establishing community standards for security of
the DNS with efforts like the HSTLD program. In line with this comment, DNSSEC deployment is currently
a requirement in the new gTLD program. Additionally, the new agreement now requires the removal of
glue records of deleted names from registry zones and prohibits the deployment of wildcards. The
community continues to exert effort related to the other issues, including wild carding/non‐existent
domains. A working group is being formed between members of the CCNSO. For additional information
regarding wild carding, pleases refer to the following link: http://www.icann.org/en/topics/new‐
gtlds/nxdomain‐substitution‐harms‐24nov09‐en.pdf. Overall, ICANN continues to work with groups like
the Anti‐Phishing Working Group (APWG) and other active members of the community on the issues
security and abuse as they relate to DNS.
Comments requested that ICANN place an emphasis on the accuracy of Whois information and
suggested methods of enhancing Whois accuracy. In response to public comment, the proposed registry
agreement now contains a requirement for the maintenance of a thick Whois database. ICANN will
review new gTLD application scoring to consider, where feasible and appropriate, enhancements based
on registry efforts to promote Whois accuracy. Thus far, these discussions have indicated such a change
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requires some policy consideration before such changes can be made. In addition, efforts like the HSTLD
program are focused on community definition and support for control structures that would help to
increase the accuracy of Whois information.
Comments requested the development of a rapid domain name suspension process to address abusive
domain names that host or support malicious conduct. Significant work has been done by the IRT and
STI (see Trademark sections) to develop a Uniform Rapid Suspension system for the takedown of names
that clearly and blatantly are abusing trademark rights. In addition, existing gTLDs and ICANN are
working together to create a procedure to address blatant abuse. This report has been published under
separate cover.
Comments requested centralization of access to daily zone files. Version 3 of the Guidebook (in the
proposed registry agreement included a requirement to provide centralized access to zone data. ICANN
has formed an advisory group called the “Zone File Access” (“ZFA”) cross‐constituency advisory group to
focus on this issue. This group will deliver a report for consideration and public discussion at the Nairobi
meeting. The report will recommend one or more models seeking to satisfy this request.
Comments requested ICANN ask for evidence to support community discussions that suggest or predict
an increase in malicious conduct as a result of the new gTLD program. ICANN will take this into account
and will ask community members to support their positions where possible.

SECURITY AND STABILITY
I. Key Points
•

DNSSEC is currently being deployed in advance of the new gTLD program, which should help
reduce the potential stability risks associated with the introduction of DNSSEC in parallel with
the delegation of new gTLD’s. It is important to note that the delegation of new gTLD’s will only
happen once the entire application process for the new gTLD has been successfully completed.

•

gTLD application volume does not directly tie to an instantaneous new gTLD delegation volume.
A plan for new gTLD delegation will be created, once the total volume of new gTLD applicants is
known. If the volume of new gTLD applications is high, a staged plan for new gTLD delegation
will be created, to minimize the threat of stability of the DNS during new gTLD delegation.

•

A new gTLD applicant’s DNSSEC implementation is a requirement of draft version 3 of the
Applicant Guidebook.

II. Comment Summary
Risks of new gTLD program
The Scaling Report seems to suggest that there are significant risks attendant to increasing the size of
the root without first deploying DNSSEC. It is prudent for ICANN to slow the process of increasing the
size of the root with the introduction of new gTLDs until it has managed these risks properly (e.g.,
deployed DNSSEC). BBC (19 Nov. 2009). MarkMonitor et al. (20 Nov. 2009). Time Warner (20 Nov.
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2009). AT&T (22 Nov. 2009). Microsoft (23 Nov. 2009). NICMexico (23 Nov. 2009). ECTA/MARQUES (22
Nov. 2009). SIIA (23 Nov. 2009). ICA (23 Nov. 2009).
Substantial work remains for ICANN to ensure that the stability of the DNS will not be harmed by the
new gTLD program. INTA remains concerned that efforts in this area were not completed prior to the
decision to attempt implementing an unlimited number of new gTLDs to the Internet. INTA (20 Nov.
2009).
One hundred new TLDs per year should not be a problem, even if DNSSEC is deployed in parallel. HOTEL
(22 Nov. 2009).
Proposed DNSSEC implementation
ICANN should examine each applicant’s proposed DNSSEC implementation for stability or security issues
as part of the core evaluation process, as would be the case for all required registry services. RySG (21
Nov. 2009).
Security and stability definitions (sec. 2.1.3.1)
The definitions require revision (they are also found in other places such as the draft registry agreement
para. 8.3). The definitions also conflict with and exceed the draft gTLD agreement, and misunderstand
IETF practices and definitions. The contract must be revised to adhere to proper terminology. The
security definition should have this language: “Unauthorized disclosure, alteration, insertion or
destruction of registry data, or the unauthorized access to or disclosure of registry information or
resources on the Internet by registry systems operating in accordance with all applicable standards.”
The language in the stability definition, “authoritative and published by a well‐established, recognized
and authoritative standards body,” is unacceptable. ICANN should not leave language open‐ended and
subject contracted parties to any and all standards bodies. ICANN needs to enumerate the standards
and name the authoritative body, which is IETF. Application of additional standards should be
considered via the consensus policy process. RySG (21 Nov. 2009).
Application processing limitation
It would be helpful for applicants to know if there is a “back‐end processing limitation” (the number of
changes in the root zone per year that the technical community thinks prudent at this time) on the
earlier processing stages, up to the initial evaluation at 1‐5, and the administrative completeness check
at 1‐4. E. Brunner‐Williams (Module 1, 22 Nov. 2009).
Entry into Root
Comments offered to express a types‐as‐queues representation widely available, so that the controlling
issue in terms of rate of service of applications, ignoring all causes for application failure, is visible. E.
Brunner‐Williams (Module 1, 22 Nov. 2009).

III. Analysis and Proposed Position
Comments in relation to the gTLD process focused on potential stability issues with the expansion of the
existing root zone, the review of DNSSEC implementation plans as a component of the gTLD evaluation
process, the current definition of “Security” and “Stability”, and entry of new gTLD’s into the root.
Comments expressed a concern regarding increasing the size of the current DNS root as a component of
adding new gTLD’s to the root, in parallel with ICANN’s deployment of DNSSEC. DNSSEC deployment in
the root zone is already underway. ICANN believes that the deployment of DNSSEC in the root zone is
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the most important structural improvement to the DNS to happen in twenty years. The deployment of
DNSSEC is proceeding with widespread involvement of the Internet's technical community, and is being
carefully staged so that any unintended consequences of the deployment can be identified and
mitigated promptly. The current plan is to have DNSSEC deployment in the root zone completed by July
1st, 2010. This should allow for the completion of DNSSEC deployment well before the new gTLD
program is ready to delegate new gTLD’s.
Comments raised a concern regarding the impact of the new gTLD program on the stability of DNS.
Specifically, comments focused on the introduction of “unlimited” new gTLD’s to the DNS. It is
important to note that the current “unlimited” status for new gTLD applications does not necessarily tie
with an immediate and unlimited delegation of those new gTLD applications that are approved and
contracted. ICANN will develop an appropriate plan for delegation of new gTLD’s into the root zone as a
component of the overall gTLD program. The plan will be created once the total number of applications
has been determined and will be developed with stability as a guiding principle.
Delegation rates have been modeled for several application rounds. Four demand scenarios for
application volumes have been modeled: below expected, expected, above expected and significantly
above expected. For each demand scenario, there's an assumption that only a fraction of the
applications will lead to delegations, and that the processing time for the successful applications will be
spread out. If there are more than, say, 500 applications, the processing will be batched further
spreading out the delegation rates. These models will be published some time before the Nairobi
meeting.
Some commenters requested that ICANN examine each applicant’s proposed DNSSEC implementation
for stability or security issues as part of the core evaluation process. We agree. As noted in draft version
3 of the Applicant Guidebook, a review of the applicant’s DNSSEC implementation is included as
question 43 of the application.
Some commenters requested a revision of the definitions of security and stability in section 2.1.3.1 of
the Applicant Guidebook. Specifically, commenters recommended the security definition should use the
following language: “Unauthorized disclosure, alteration, insertion or destruction of registry data, or the
unauthorized access to or disclosure of registry information or resources on the Internet by registry
systems operating in accordance with all applicable standards.” In addition, the commenter
recommended additional enumeration of the authorities body (IETF) into the definition of stability.
These were excellent suggestions. The current definitions are found in existing registry agreements and
can also be found in the Registry Services Evaluation Policy (“RSEP”)
(http://www.icann.org/en/registries/rsep/rsep.html, which was adopted as an ICANN consensus policy.
The definitions are intentionally broad ‐‐ anything a registry might do that could harm other systems on
the Internet would be considered a security/stability issue and could cause ICANN to not grant its
permission to a registry to initiate a service. These definitions are critically important terms and part of
a process that has a significant impact on the DNS. A change to what is already agreed and working
should be subject to a broader stakeholder discussion.

Geographical Names
I. Key Points
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•

Applications for strings representing a country or territory name, as defined in the Applicant
Guidebook, will be accepted in the new gTLD process and will require the support or non‐
objection of the relevant government or public authority..

•

An application for a string that is a representation, in any language, of the capital city name of
any country or territory listed in the ISO 3166‐1 standard, will require the support or non‐
objection of the relevant government or public authority.

•

An application for a string that is a city name will not require the support or non‐objection from
a government or public authority if the applicant does not intend to use the string to represent
the city.

II. Comment Summary
Definition and list
The scope of the definition of geographical names is uncertain and potentially very broad‐ranging.
ICANN should try to achieve a higher level of certainty; an exhaustive list of such names should be
established. The process done for the launch of .EU by EURid should be considered by ICANN. Lovells
(22 Nov. 2009).
Geographical Names Process (GNP)
INTA’s recommendation that an applicant should have the opportunity to challenge a GNP decision was
not reflected in the DAG v3. This appears necessary to address situations in which the GNP decision may
be that the application for the new TLD is a geographical name. INTA (20 Nov. 2009).
Country and territory names
The ccNSO does not agree that an untested and wholly theoretical demand by governments for .country
TLDs justifies the introduction of meaningful representations of countries or territories on the ISO 3166‐
1 list into the generic TLD space. The GAC explicitly states that country and territory names should be
excluded from the gTLD space. ccNSO (21 Nov. 2009). DIFO (21 Nov. 2009). UNINETT Norid (21 Nov.
2009). NPTA (22 Nov. 2009).
GoDaddy reiterates from its previous comments that it opposes inclusion of ISO 3166‐1 alpha 3 codes in
the definition of geographical names. GoDaddy (22 Nov. 2009).
The requirement for government approval in the DAG v3 does not address or resolve the many
legitimate concerns previously expressed. The fundamental distinction is that ccTLDs are country or
territory designations, while gTLDs are not. The ccNSO strongly opposes changing this fundamental
policy based on unsubstantiated demand particularly during the pendency of the ccTLD IDN policy
development process which provides a mechanism to consider this issue (in respect to non‐ASCII
characters) comprehensively in the relatively near term. ICANN has proposed to make this change
without addressing the significant legal and policy challenges that are certain to arise as a by‐product of
blurring the longstanding distinction between ccTLDs and gTLDs. The DAG v3 fails to acknowledge that
its proposal does not in any way address the ccNSO’s view that restrictions should not be limited to
strings on the specifically delineated list set forth in the DAG but should apply to any meaningful
representation including abbreviations of a country or territory on the ISO 3166‐1 list. ccNSO (21 Nov.
2009). The previous definition of “meaningful representation” of a country or territory name should be
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reinstated and expanded according to the comments made from the ccNSO in April 2009. UNINETT
Norid (21 Nov. 2009).
The DAG v3 fails to consider the many complex post‐delegation issues ICANN is likely to face if
country/territory names are introduced in the gTLD space. For example, how will ICANN and/or IANA
respond when a government that has endorsed a .country gTLD demands redelegation of the gTLD,
citing its authority to do so under domestic law or even under a written agreement with the registry
operator? Is ICANN prepared to ignore a change of heart by a government whose rights and interests it
has previously explicitly acknowledged by conditioning the delegation of the gTLD on its consent? Since
ICANN does not yet have a policy developed on how it would handle potentially competing interests of
governments and country/territory TLD operators in the new gTLD process, it is profoundly unwise for
ICANN to introduce gTLDs that constitute meaningful representations of countries and/or territories on
the ISO 3166‐1 list. ccNSO (21 Nov. 2009). The DAG v3 should provide that ICANN must respect a legally
binding decision from the relevant/local court regarding the compliance with a geo‐TLD agreement
between relevant governments and the registry, including carrying out a re‐delegation if that is the
court’s decision. NPTA (22 Nov. 2009)). In addition, there will be conflicts with the interest of the local
Internet community; the different regimes in place for a country code TLD and a country name gTLD will
be confusing to users (different privacy policies, language requirements for registrars, dispute
resolutions, etc.) UNINETT Norid (21 Nov. 2009).
Permission or non‐objection for geo GTLDs
AIPLA is concerned that efforts to obtain permission or non‐objection from local governments or public
authorities could be subject to demands for payment of financial remuneration or other benefits. If a
gTLD applicant has IP rights in a string mark containing the proposed gTLD, ICANN should simply require
gTLD applicants to identify and contact the respective authorities for the geographical areas and give
them the opportunity to note their objections and state their reasons. Any objections to such a gTLD
should not by themselves prevent the awarding of a gTLD to the applicant. AIPLA (22 Nov. 2009).
City names (sec. 2.1.1.4)
This section is unacceptable. Cities and municipalities should have the right to have control over TLDs
that can be linked to them. Further, the need for the cities to own the TLDs may arise later. Cities and
municipalities must be consulted before using their names, even if the intended use is not associated
with the city. The application must contact the administration of the city or municipality in question,
not only governmental bodies. Consent by the city or municipality must be explicitly expressed and
documented in writing before the registration can take place. Request for support or non‐objection
must be written in the official language of the city or municipality in question and include a standard
explanation of the scope and implications of what is being requested. The gTLDs registered with consent
must not be transferable to third parties without written consent of the city or municipality in question.
CEMR (Module 2, 30 Oct. 2009).
Geo‐gTLDs objections (sec. 2.1.1.4.1 end)
If an application survives the geographical review, can a government later object on community grounds
(section 3)? If so, this seems unfair and this should be prohibited. Can an indirect existing competitor
object on community grounds to the geo gTLD (e.g., a capital city gTLD applicant sponsored by a
government and an existing national ccTLD)? This should not be allowed if the purpose of the new gTLD
program is more competition. There normally would be no case of confusing similarity. S. Subbiah
(Module 2, 23 Nov. 2009).
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Define the response timeframe for government support/nonobjection (sec. 2.1.1.4.3)
The timeframe for a needed support/non‐objection letter from government should be defined to
eliminate risk for the applicant. Open‐ended timeframes for go/no‐go outcomes does not reflect
maturity of the application process. S. Subbiah (Module 2, 23 Nov. 2009).
Capital names protection
Capital names need to be protected. dotBERLIN (15 Nov. 2009). M. Maller (18 Nov. 2009). M. Tofote (18
Nov. 2009). K. Jager (18 Nov. 2009). G. Werner (18 Nov. 2009). D. Rau (18 Nov. 2009). F. Hagale (18 Nov.
2009). S. Lubek (19 Nov. 2009).
The final guidebook must reflect the complex nature of communities and territories making their
presence known on the Internet –e.g., issues have already been raised about the position of state
capitals versus cities with the same name. This will require an adequate solution with a view to avoiding
subsequent conflicts. F. Salamero (20 Nov. 2009).
The DAG v3 still seems unclear about how there will be special consideration for capital cities. It should
be explicitly stated that capital cities will only require documentation of support or non‐objection from
the relevant government or public authority from that country. City of Paris (22 Nov. 2009). AFNIC (22
Nov. 2009).
GeoTLDs protection
GeoTLDs need to be protected against copycats. dotbayern (16 Nov. 2009).
Strings representing a continent or UN region (sec. 2.1.1.4.1, point 5)
It is not appropriate to assign any specific and largely arbitrary percentile to the requirements. They
should be examined case‐by‐case in consultation with the GAC. RySG (21 Nov. 2009).
Geo TLDs—overriding presumption
If in looking at the string there is clearly no association with the geographic location, the new TLD
application should be able to override the presumption in favor of the geographic entity. RySG (21 Nov.
2009).

COUNTRY AND TERRITORY NAMES
Should the definition of country and territory names include ‘meaningful representation’ given that
the term has been adopted for the IDN ccTLD Fast Track process?
The ccNSO continues to raise concerns about the revised definition of country and territory names that
appears in this latest version of the Applicant Guidebook, and finds it inexplicable that ICANN could
accept the concept of ‘meaningful representation’ in the IDN ccTLD Fast Track process but not for the
gTLD process. GoDaddy reiterates its earlier comments that it opposes the inclusion of ISO 3166‐1
alpha‐3 codes in the definition of geographical names; and Lovells considers the scope and definition of
geographical names is uncertain and potentially very broad ranging.
Throughout the process of developing a framework for new gTLDs the Board has sought to ensure a
combination of clarity for applicants and appropriate safeguards for the benefit of the broader
community. A considerable amount of time has been invested in working through the treatment of
country/territory names to ensure it reflects these twin objectives of clarity and safeguards. Following
discussion at the Mexico City meeting the Board resolved that it was generally in agreement with the
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proposed treatment of geographic names at the top level, and that the Guidebook should be revised to
provide greater specificity on the scope of protection for country/territory names listed in ISO 3166‐1,
and greater specificity in the support requirements for continent names, with a revised position to be
posted for public comment.
The resulting definition continues to be based on ISO 3166‐1 and provides greater clarity about what is
considered a country or territory name in the context of new gTLDs. It also removes the ambiguity
created by use of criteria to apply the term ‘meaningful representation.’ While the revised criteria may
have resulted in some changes to what names are afforded protection, there is no change to the original
intent to protect all names listed in ISO 3166‐1 or a short or long form of those names.
With regard to safeguards, the definition is based on a list developed and maintained, as objectively as
possible, by a recognised international organisation. There are safeguards provided in the Guidebook
based around the application and string assessment process, notably the requirement for support of or
non‐objection from the relevant government or public authority. In addition, the objection mechanisms
provide an important secondary avenue of recourse for government (and others) to raise concerns
about prospective names which fall outside ISO 3166‐1.
It is accepted that the proposed combination of clarity and safeguards could be seen as minimal rather
than optimal, but they represent the clear view of the Board taking into account the views in particular
of the ccNSO, the GAC and the GNSO as well as a wide range of public comments on this issue with
regard to version 2 of the Guidebook.
ICANN has accepted the concept of ‘meaningful representation’ of a country or territory in the context
of the IDN ccTLD Fast Track. This reflects the objective of rapid initial deployment of IDNs and the
associated need to remove as many potential obstacles as possible. As you are aware, there have always
been particular sensitivities about geographic names where non‐Latin scripts and a range of languages
are involved. It does not follow that these considerations should automatically apply to the broader
ccTLD and gTLD spaces.

What is the distinction between a ccTLD and a gTLD?
The ccNSO, and others, do not agree that an untested and wholly theoretical demand by governments
for .country TLDs justifies the introduction of meaningful representations of countries or territories on
the ISO 3166‐1 list into the generic TLD space and notes that the GAC explicitly states that country and
territory names should be excluded from the gTLD space. The ccNSO argues that the fundamental
distinction is that ccTLDs are country or territory designations, while gTLDs are not and strongly opposes
changing this fundamental policy based on unsubstantiated demand particularly during the pendency of
the ccTLD IDN policy development process which provides a mechanism to consider this issue (in respect
to non‐ASCII characters) comprehensively in the relatively near term.
It was in the context of the GAC Principles regarding new gTLDs, that many of the requirements relating
to the consideration of geographic names in the Guidebook were developed. The GAC communiqué of
June 2008, expressed concerns that the GNSO proposals did not include provisions reflecting GAC
principles 2.2 and 2.7. While the ccNSO notes that the GAC explicitly states that country and territory
names should be excluded from the gTLD space, GAC principle 2.2 states “ICANN should avoid country,
territory or place names, and country, territory or regional language or people descriptions, unless in
agreement with the relevant governments or public authorities”. The treatment of country and territory
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names in the Guidebook was developed to specifically to adhere to GAC principle 2.2, and was
interpreted as the GAC holding the view that governments should not be denied the opportunity to
apply for, or support an application for, their respective country or territory name. While the GAC
appears to have moved away from this, in favour of the ccNSO position, through language in recent
communiqués, the GAC has not formally amended their principles document. ICANN, like the ccNSO, as
outlined in a recent communication to the GAC regarding draft principles on IDN ccTLDs, considers that
GAC principles “stand as a clear, definitive position from governments on key issues and have been
afforded considerable policy priority and operational adherence”. In developing the Guidebook, this has
certainly been the case.
The distinction between ccTLDs and gTLDs is an important and valid one that has been part of the DNS
for many years. However, it should be recognised that the distinction is based on reasons of policy and
administration rather than any contemporary technical requirements. In practice, developments in the
market and user preferences are blurring the distinction, with some in the GNSO community citing the
use of .TV, .NU and .ME (and possibly .CO in the near future) as examples of ccTLDs operating as gTLDs
with the agreement of relevant national authorities.
At the time the DNS hierarchy was developed the number of characters was the distinguishing factor
between a ccTLD (two characters) and a gTLD (more than two characters), a distinction reflected for
some time in the ICANN website glossary. This remains a valid distinction for the Board – indeed, the
only practical one, and the only one on which all parties are likely to agree ‐ until the community
indicates a desire for fundamental change.
The Board is aware of the possibility of entities seeking a .country name with appropriate government
support, although this possibility is not the only consideration with regard to geographic names. If one
of the practical characteristics of a ccTLD is to remain (for the time being) its two‐character nature, then
the only mechanism for delegating and deploying such strings is that of a new gTLD. As a basic principle,
ICANN would not want to be in a position of opposing such delegation against the clear wishes of a
national government, nor would it be appropriate to appear to be second‐guessing problems post‐
delegation.
Should an entity (with appropriate government support) seek to have a .country name established
within the gTLD space, there would of course be significant opportunities for contact with ICANN
through the registrar accreditation framework and other mechanisms aimed at workable and
accountable gTLD operations. Such opportunities for practical dialogue on operational matters would be
no less than those available through the more “hands‐off” way in which ccTLDs are administered, and
may well be a useful platform for better communication and fewer misunderstandings should the gTLD
space increase significantly.

POST DELEGATION CONSIDERATION
What avenues of recourse are available to deal with ‘redelegation’ type requests from
governments who withdraw their support for an applicant, post delegation?
The ccNSO considers that Guidebook version 3 fails to consider the many complex post‐delegation
issues ICANN is likely to face if country/territory names are introduced in the gTLD space, such as
redelegation requests.
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It is acknowledged that post‐delegation problems may arise with a .country name where a government
may wish to see different arrangements apply because of changed circumstances. There is always the
possibility (and, over time, the probability) of circumstances changing after delegation, whether for
gTLDs or ccTLDs, and there are a range of options for working them through. A government or public
authority has the option of applying conditions on a TLD operator as part of their initial support for a
.country name, thereby putting itself in a position to influence the policies of the operator. In addition, if
a geographic name TLD designates itself as a community TLD it will have specific restrictions in its
agreement which, if breached (for example, through registration restrictions), enable the government to
lodge an objection and the decision maker can order the registry to comply or face sanctions. It is
possible that a Government may take some comfort from the existence of a contract between ICANN
and the .country operator, particularly if the government does not have a mechanism to provide input
or contribute to the operations and management of its ccTLD.
The ICANN gTLD Registry Continuity Plan was developed to transition a TLD to a successor operator in
the event that a registry or sponsor is unable to execute critical registry functions, ad continue the
operation of a TLD in the longer term. This plan will be amended in light of the new gTLD process and, in
the case of geographical names as defined in the limited manner by this process, will require the
approval of the relevant government or public authority.

OBJECTION PROCESS
Why is it not possible to appeal decisions made by the Geographic Names Panel (GNP)?
Some concerns have been raised about the inability to appeal decisions made by the Geographic Names
Panel (GNP).
The role of the GNP, among other things, is to assess applications and determine if a string is a
geographic name as defined in the Guidebook. In the event that an application is a geographic name,
the GNP will ensure that the supporting document is provided and will also validate its authenticity. In
circumstances where the applicant did not know that the string requested represents a geographic
name as defined in the DAG, the applicant will be given 60 days to contact the relevant government or
public authority to acquire the necessary support or non‐objection to the use of the string.
The protection of geographic names in the Guidebook was developed in light of the GAC Principles
regarding new gTDs, with the intention of respecting the sovereign rights of governments in the process.
For strings that are not obvious or obscure, but the GNP believes that it does represent a geographic
name, it is anticipated that the GNP will liaise with the relevant government or public authority for
confirmation.
There is a defacto appeal mechanism in that applied‐for names can be objected to on community based
grounds. A gTLD application for a geographical place name might be the subject of a successful
objection. See below.

Can an application that survives the GNP process, be objected to on community grounds?
As stated above, the purpose of the GNP is to assess applications and determine if a string is a
geographic name as defined in the Guidebook. If the applicant passes this step in the evaluation process,
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it does not quarantine the application from an entity with standing objecting to the string on community
grounds, or other grounds as specified in the Guidebook. A successful objection might be lodged on
community grounds.
Each of these tests is described in further detail in the Applicant Guidebook.

CITY NAMES
Why don’t all city names require support or non‐objection of the relevant government or
public authority?
What protections are afforded to capital city names?
As stated in the Explanatory Memorandum on Geographic Name Applications, city names offer
challenges because a city name can be a generic term, and in many cases no city name is unique.
Evidence of support or non‐objection will be required for capital cities of the countries or territories on
the ISO 3166‐1 list, and for city names where an applicant declares that it intends to use the TLD for
purposes associated with a city name. It is considered that the objection process provides an
appropriate avenue of recourse, for local governments or municipalities.
The Draft Applicant Guidebook states that “an application for any string that is a representation, in any
language, of the capital city name of any country or territory listed in the ISO 3166‐ standard” and “an
application for a city name, where the applicant declares that it intends to use the gTLD for purposes
associated with the city” require documentation of support or non‐objection from the relevant
government or public authority.
This requirement means that an application for .paris, regardless of whether the applicant intends to
represent Paris, Texas; Paris, France; or the fragrance Paris, will require documentation of support or
non‐objection from the relevant government or public authority, which, in accordance with the capital
city requirement, in this case would be France.
It is important to note that this rule applies only to capital city names of a country or territory on the ISO
3166‐1 standard. Given the GAC Principles regarding New gTLDs and general principles of conservatism,
the process identifies the limited number of capital city names as being important to government /
sovereign interests. Other city names require government approval only if they claim to represent a city
in the application, and only from the relevant government of the city they claim to represent. The
relevant government in the case of city names depends on the location for example, an application
purporting to represent Newcastle, England requires the approval of a different government than an
application representing Newcastle, Australia. An application for “Newcastle Ale” or any other brand or
unspecified purpose requires no government approval except in the cases of national capital cities
described above.

GOVERNMENT SUPPORT
What is the timeframe for providing government support or non‐objection for an application?
Will support from the government or public authority come at a cost?
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The government support or non‐objection must be available to the applicant at the time the application
is submitted; therefore there is a finite timeframe. In the event that an applicant has unknowingly
applied for a string that is a geographic name, the applicant will be contacted and given a limited time
frame to provide the documentation.
The AIPLA has raised concerns that efforts to obtain permission or non‐objection from the relevant
governments or public authorities could be subject to demands for payment of financial remuneration
or other benefits: “If a gTLD applicant has IP rights in a string mark containing the proposed gTLD, ICANN
should simply require gTLD applicants to identify and contact the respective authorities for the
geographical areas and give them the opportunity to note their objections and state their reasons. Any
objections to such a gTLD should not by themselves prevent the awarding of a gTLD to the applicant.”
The protection of, and safeguards provided for, geographic names in the Guidebook was developed in
light of the GAC Principles regarding new gTDs, with the intention of respecting the sovereign rights of
governments in the process. While understanding the concerns raised by AIPLA, the manner in which
the relevant government or public authority provides support in these limited cases is a matter for them
to determine, it cannot be a matter for ICANN.

How was the percentile determined for Strings representing a continent or UN region?
Would it be more appropriate for the GAC to be consulted on such strings?
At the Mexico City meeting, the Board asked staff to provide greater specificity. The new definition
provides applicants with more clarity about what qualifies as a regional or sub‐regional name and the
degree of approval required. The requirement for 60% approval means that a super‐majority of
governments in each area affirmatively approve the application and the applied for string. In this case,
mere non‐objection does not apply. The reasonableness 60% figure was checking by calculating at the
number of countries / territories required for approval within each of the UN defined regions. The
requirement that there be more than one written objection means that no single government has a veto
power. The mechanism adopted is aligned with UN practices (which in most cases is by a simple
majority in committees of the General Assembly: http://www.un.org/ga/60/ga_background.html). The
GAC is not an operational arm of ICANN and as such there is no mechanism to enable the GAC to fulfill
the suggested role.
The Applicant Guidebook Version 3, has a typing error—the next version of the Guidebook will revert to
a 60% approval.
GAC member involvement in evaluations has been discussed in previous meetings. The GAC is not an
operational arm of ICANN and as such there is no mechanism to enable the GAC to fulfill the suggested
role.

STRING SIMILARITY
I. Key Points
•

Comments continue to diverge on the scope of string similarity in Initial Evaluation, where
some claim that aural, semantic and even concept similarity be covered. Others state that
nothing beyond visual similarity should ever be regarded, especially for IDN gTLDs, The
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proposed position, balancing comments and for reasons of practicability, is to maintain the
current approach: to check all proposed strings for visual similarity during the Initial
Evaluation, while String Similarity Objections can be assessed based on a wider range of
similarities, in line with the adopted policy.
•

A comment asserts that exceptions from the prohibition against confusingly similar strings
should be granted for gTLD registries applying for an IDN version of its existing string. The
issue of exceptions is a delicate matter where no clear policy guidance is at hand and it is
the proposed position not to attempt development of exception rules until clear policy
advice is available in that regard.

•

The process for securing string examination panel services is underway and will be reported
in an open way.

•

A process for addressing collisions between the IDN fast track and the new gTLD processes
has been published.
.

II. Comment Summary
IDNs (section 2.1.1.1.3)
Similarity should be limited to “visual” and “aural and meaning similarity” should be removed. The GNSO
IDN working group concluded that only visual similarity will lead to actual user confusion. This was done
to abstain from granting current registries an unjustifiable right to have equivalent TLDs in all languages.
Y. Keren (23 Nov. 2009).
Meaning of similarity (sec. 3.1.2.1)
The guidebook is not clear on the meaning of similarity—is it just appearance as in the String Similarity
Review of Module 2 (Evaluation Criteria)? There is also no basis for similarity on the grounds of aural or
meaning across IDN scripts/languages as was established by the GNSO IDN working group. S. Subbiah
(Module 3, 23 Nov. 2009). A. Sozonov (Module 3, 23 Nov. 2009).
Is visual similarity the only factor considered? A. Mykhaylov (Module 3, 23 Nov. 2009).
String similarity review—IDN version of gTLD name (sec. 2.1.1.1)
ICANN ignored RySG’s recommendation that it now makes again, that when performing the string
confusion review against existing TLDs an appropriate exception should be allowed in cases where the
applicant is applying for an IDN version of its existing gTLD name. RySG (21 Nov. 2009).
String similarity review –IDN ccTLD and IDN gTLD
To reduce the risk of unfairness and to promote transparency, ICANN should consider setting a deadline
for IDN ccTLD applications at least one month before the deadline for gTLD applications. IPC (22 Nov.
2009). SIIA (23 Nov. 2009).
String similarity review and trademark reserved names list
INTA objects to ICANN’s continued exclusion of trademarks from the string similarity review; this could
be pointed to as substantiating allegations of ICANN’s institutional bias in favor of its revenue collectors
(e.g., existing gTLD registries) and against trademark owners. INTA reiterates its support for a trademark
reserved names list and its application to the string similarity review. INTA (20 Nov. 2009).
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String similarity standard
The DAG v3 contains inconsistent articulations of the standard of string confusion. A single standard
should be adopted based on the rubric of “likelihood of confusion”, a concept widely used and
understood in trademark and unfair competition jurisprudence worldwide. A probability of confusion or
actual confusion is too narrow a standard. The standard should motivated by the principle that any
substantial number of consumers confused or defrauded is too much—that most consumers would be
confused should not be necessary. INTA (20 Nov. 2009).
String similarity assessment
INTA continues to recommend that the string similarity assessment should include similarity in sound
and meaning, not simply similarity in appearance. Absent more detail on what weight the algorithm test
results will carry, INTA is concerned that those results will carry disproportionate weight. INTA (20 Nov.
2009).
Section 2.1.1.1.3 could be improved with a more detailed definition of the term “similarity of meaning”
(e.g., do synonyms meet these criteria). BITS (22 Nov. 2009).
The string confusion standard should include phonetic and conceptual similarity. Microsoft (23 Nov.
2009).
String similarity panel
String similarity examiners should have experience in the field of trademark and unfair competition law
or consumer behavior research so that they more adequately evaluate the issue of string similarity and
user confusion. INTA (20 Nov. 2009).
More details are needed about the panel and who will serve on it. CADNA (22 Nov. 2009).
ICANN should publish the names, affiliations and qualifications of the String Similarity Examiners (SSEs)
and require them to comply with a strict conflict of interest policy and allow applicants to submit to
ICANN written objections to having a particular SSE assigned if the applicant has reason to believe the
SSE has a conflict of interest. Microsoft (23 Nov. 2009).
Translations and Database
DAG v3 does not include INTA’s recommendation that strings be translated and that a database be
created and maintained for examiners to use in evaluating strings. This would be a useful addition and
possibly necessary to ensure that potential string contention issues are dealt with appropriately. INTA
(20 Nov. 2009)
Concept confusion
There should be a new requirement for the gTLD concept to be described in all applications—both
standard and community‐based. A gTLD could conflict with an existing sTLD (or community‐based TLD)
not through the string but through the concept it claimed to support. This would highlight confusingly
similar concepts, of concern to both sponsored TLDs and community‐based TLDs, and could be a
justification for an objection. Telnic—minority position in RySG (21 Nov. 2009).

III. Analysis and Proposed Position
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Scope and rules
A couple of comments advocate an extended scope for the string similarity check in Initial Evaluation,
including aural and semantic similarity. Given the number of potential string checks that can be
performed and the complexity thereof, the current approach remains to check all proposed strings for
visual similarity during the Initial Evaluation. String Similarity Objections (in Module 3), which can be
assessed via a Dispute Resolution Service Provider, provides the ability for a wider range of similarity
checks. This approach is in accordance with the adopted policy developed by the GNSO. Regarding a
detailed comment suggesting a definition of "meaning" in 2.1.1.1.3 in the Guidebook, it should be noted
that this section is not a proper place for definitions since it is merely exemplifying and clearly refers to
Module 3.
Translations
A comment suggests developing a database of string translations for use by examiners, implicitly calling
for a checking of "meaning" during the Initial Evaluation. Leaving aside the issues whether all strings can
be translated, whether translations would constitute grounds for findings of confusing similarity can be
examined on a case‐by‐case basis through the objections and dispute resolution procedures that are in
place. This is the more practical approach: in view of the sheer number of languages in the world, it
would be impracticable to check every combination of every application during Initial Evaluation. The
cases when a party states there might be confusion due to translation are better left for dispute
resolution.
IDN gTLDs
Two comments bring up string similarity specifically regarding IDN gTLDs, one supporting the GNSO IDN
WG finding that only visual similarity should ever be considered, the other claiming that exceptions
should be made to visual similarity exclusions for applicants applying for IDN versions of their existing
ASCII gTLDs. As the string similarity check during Initial Evaluation is limited to visual similarity, no
change is called for in that respect. Both comments relate principally to the handling of potential string
similarity objections by the Dispute Resolution Service Provider. It should be noted that the issue of
exceptions is a delicate matter where no clear policy guidance is at hand and it is the proposed position
not to attempt development of exception rules until clear policy advice is available in that regard. The
one area of “exception” might be in the case of variant TLDs. It is anticipated that rules will be
developed where variant TLDs will be delegated under certain circumstances. Variants are discussed
elsewhere in the new gTLD materials.
Trademarks
A comment proposes that strings be checked for similarity to trademarks in general. This would
considerably widen the scope of the string similarity check in Initial Evaluation, without providing any
clear benefits since resolution of conflicts with trademarks can occur thru the Legal Rights Objection
Process (Module 3). Even if an applied‐for TLD is identified in the string similarity check as matching or
being similar to an existing mark, that does not create a right violation absent some other finding. That
finding will occur in the rights objection process. Adding a trademark similarity check would add
significant costs in process development and processing without the existence of a controversy over the
use of the name. The proposed position is not to change the string similarity check in this way.
Examiners
A couple of comments regard the string similarity examiners, requiring disclosure, conflict of interest
provisions and competence requirements. We agree. Those comments are all well taken and in line with
the process currently underway for selection of the examiners and the evaluation process. Regarding a
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comment expressing concern about the use of the algorithm – we also agree with its limited role. The
approach remains that the algorithm has only an advisory function and that its usefulness is expected to
grow for future rounds, based on experiences and refinements, as needed. ICANN intends to take a
conservative approach in the first round and thoroughly evaluate this tool as experience is gathered.
This may imply manually checking string combinations that score far below any "threshold", both to gain
experience and to catch and rectify any potential errors in the algorithm scoring.
Standard
A comment requires more precision regarding the standard for string similarity, claiming that a finding
of confusing similarity should only require that "a substantial number of consumers" would be confused,
not "most consumers". This view is close to the intention of the Guidebook and staff will consider if it
can be better captured in the drafting.
Inter‐process contention
Two comments suggest a deadline for IDN ccTLD applications a month before opening the gTLD round,
presumably with a view to avoid inter‐process contention cases. The IDN ccTLD Fast Track process was
launched in January 2010 and there is no deadline set – until the conclusion of the ongoing ccNSO Policy
Development Process regarding IDN ccTLDs. Although it is unlikely that any inter‐process contention
case would occur, due to the requirements in both the Fast Track and New gTLD processes, there are
clear procedures foreseen to handle such an eventuality. A deadline for the Fast Track for this reason
would be inappropriate and counter the existing policy work.

STRING CONTENTION
I. Key Points
•

Self‐resolution of contention is stated as a preferred method in some comments, with requests
to facilitate such resolution thru joint ventures. The proposed position is that, although joint
ventures may result, such solutions would have to be arranged thru side agreements while
keeping the identity of the formal remaining applicant unchanged, in order to avoid
considerable delays.

•

Multiple comments relate to the threshold for winning a Community Priority Evaluation, with
some agreeing with the current threshold (14 of 16) while others argue for a lowering to 13 out
of 16 points. The scoring will be assessed until the publication of the 4th version of the
Guidebook.

•

Ongoing compliance matters for community gTLDs are brought up in some comments. It is the
proposed position that foreseen contractual obligations will adequately address such concerns,
in combination with the post‐delegation dispute resolution process that is available for
communities.

•

Among the comments regarding auctions, one identifies an inconsistency in the Guidebook that
will be corrected and further clarity will also be given to other provisions, while comments
calling for very long periods between auction rounds and alternatives to auctions to resolve
"double winner" situations in CPE will not be retained as proposed positions.

II. Comment Summary
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Existing legal rights (sec. 4.1.1)
Existing legal rights should also be taken into consideration when resolving string contention. It is unfair
to legal rights owners to have to bid against third parties to the financial benefit of ICANN. Where there
are legitimate competing rights, a more sophisticated mechanism should be adopted for allocating the
relevant gTLD which reflects the nature, breadth and longevity of those rights. BBC (19 Nov. 2009).
Contention between community‐based applications
The current process design that two contending community‐based applications will go to auction if both
of them meet the community priority standard is bad policy. The process should be capable of giving
priority to the community TLD that is more desirable from a public policy perspective. A panel must be
able to use good judgment instead of blindly relying on a much too general scoring system. An auction
should only take place between community‐based applications if the applicants agree. If they do not
agree and no preference can be determined on public policy principles, then the result should be the
suspension of all applications that were determined to be community‐based in that contention set. W.
Staub (22 Nov. 2009).
Community priority (comparative evaluation)
The only purpose of comparative evaluation criteria is to resolve string contention. Why has Nexus
criteria (e.g. “uniqueness”) been implemented to only qualify applicants not facing string contention
(thus not the need for comparative evaluation)? RySG (21 Nov. 2009).
The system of allocating points may not be correctly calibrated yet; in addition to meeting a minimum
threshold, all community‐based applications in Community Evaluation should be re‐evaluated.
ECTA/MARQUES (22 Nov. 2009).
There is no avenue for appeal of the community priority evaluation procedure for the applicant being
evaluated or other applicants affected by it; there is no requirement for a written opinion by the panel
giving a rationale for the scores awarded. ICANN should consider requiring the panel to document the
basis for scoring and to provide an avenue for appeal. AIPLA (22 Nov. 2009). IPC (22 Nov. 2009). SIIA (23
Nov. 2009).
Legal rights (Module 3) and String Contention (Module 4) interplay is unclear
Where two applicants both have bona fide rights in the same or similar mark but coexist in the real
world because of good/services distinctions, it is unclear how ICANN will assess likelihood of confusion.
Could a commercial brand owner and a community‐based applicant for the same or similar string
advance past the legal objection stage into the string contention stage if both have legitimate rights in
the same or similar mark desired for use as a gTLD? If so, the community‐based applicant would
automatically prevail in string contention as long as its community claim is approved. ICANN should
address whether a commercial brand owner’s objection to a community‐based application would be
considered a “relevant” objection in the community endorsement portion of the community evaluation.
AIPLA (22 Nov. 2009).
During evaluation of “eligibility”, “name selection” and “content and use” categories, would a lack of
policies and procedures to prevent domain name registrations and use that might create confusion with
the commercial brand owner cause the community applicant to lose the available points in those
categories? IPC (22 Nov. 2009). SIIA (23 Nov. 2009).

59

New gTLD Draft Applicant Guidebook Version 3 – Public Comments Summary and Analysis

Defaults and apparent inconsistency—sections 4.3.3. and 4.4
It is unclear when each section applies and on their face they seem inconsistent with one another. In
addition, ICANN should clarify that a runner up who is offered the gTLD after the initial winner defaults
will not be considered in default and subject to penalties if it refuses the offer. AIPLA (22 Nov. 2009). IPC
(22 Nov. 2009).
Community Priority (Comparative Evaluation): Scoring
Community nexus scoring should be returned to 13 out of 16 points to allow one point (plus or minus)
due to human error based on subjectivity by evaluators. The staff may be using the threat of “gaming”
to ignore the larger ICANN community’s loud and clear call to allow for 13 of 16 points as a fair
demonstration of nexus to community. This breeds mistrust. Also, the staff analysis statements that
“additional testing has occurred,” which is hard if not impossible for the community to measure or
verify, creates frustration. ICANN should publish these test methods and results for community review.
ICANN needs to allow for more subjectivity in the scoring, and to lower the threshold for community‐
based applicants to give some priority benefit to those that should be favored in this process. Otherwise
the narrow parameters will lead to a significant number of unnecessary auctions. In making it so difficult
to prove a reasonable demonstration of nexus to community ICANN makes it exceedingly difficult for
community‐based applications to succeed. BC (23 Nov. 2009). dotECO (22 Nov. 2009). C. von Veltheim
(22 Nov. 2009).
Contrary to ICANN’s public interest obligations, this change means that whenever there is a non‐
community competitor to one or more community‐based applications for a particular string, the
contention is extremely likely to be resolved not on the basis of community preference but rather on the
basis of who has the deeper pockets. For all the detailed reasons set forth in COA’s comments, the DAG
v3 changes reinforce the likelihood that the community priority evaluation procedure will turn out to be
an intricately designed anteroom to an auction. COA (22 Nov. 2009).
The scoring gives no significant weight to an applicant that is bringing an innovative TLD to the DNS,
notwithstanding that innovation is one of the primary reasons cited for expanding the DNS. IPC (22 Nov.
2009).
The bar is set too high for meeting the community status threshold. This needs to be fixed. Minds +
Machines (22 Nov. 2009).
Returning the minimum score needed to demonstrate nexus to a margin of three, i.e., 13 of 16,
maintains the rigor but removes the risk of false negatives. ICANN will never be able to remove all
subjectivity so staff needs to factor it in to the scoring evaluation. In this way ICANN ensures that
community‐based applicants go through a rigorous but fair and equitable process. R. Andruff (Module 4,
14 Nov. 2009).
Big Room supports 14 out of 16 points needed to win a community evaluation. A high bar is appropriate
since an applicant can write responses to the community establishment, string nexus, and registration
policies criterion themselves without any community engagement. Big Room (Module 4, 22 Nov. 2009).
In sections 3.4.4, Community Objection and 4.2.3, Community Priority, ICANN has made appropriate
adjustments to the community definitions and scoring so only true, discrete communities can use the
designation and/or objection. Demand Media (22 Nov. 2009).
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The estimated Comparative Evaluation fee is helpful, but it would be appropriate at this point in the
DAG drafting to provide a fee range with an upper limit. INTA (20 Nov. 2009).
Review of scoring system
The scoring system should be reviewed and evaluated after the first round of applications is processed
and strings allocated to determine whether the system results in an accurate assessment of the
legitimacy of community applications. INTA (20 Nov. 2009).
Subjectivity
The amended notes and scoring system in relation to the Evaluation Criteria handle subjectivity in part
by allowing the Community Priority Panel to use information sources outside the application itself to
verify circumstances when assessing Criterion #1. This same option should be available to the Panel for
assessment of each Criterion. The DAG v3 does address INTA’s other concern about subjectivity that the
assessment of the applicant’s claim should require the applicant to demonstrate how they will comply
with the Evaluation Criteria post‐delegation. ICANN could address this concern by adding a criterion
concerning post‐delegation compliance and requiring the applicant to demonstrate how it plans to
satisfy this criterion. INTA (20 Nov. 2009).
Community establishment (criterion 1)
Big Room supports the explanatory notes in criterion 1, community establishment. What defines a
community could use greater specificity particularly regarding scope, including geographic (i.e., global,
country or city). Capture by a particular stakeholder or group is a risk. Applicants could be required to
define their community, including geographic scope, and that delineation should also be expressed in
the registration policies. Another risk is the inability to evaluate community endorsement due to
differing delineation. To resolve this, a mechanism could be established to be employed by an
independent evaluator in cases where two differently defined communities are applying for the same
string. Big Room (Module 4, 22 Nov. 2009).
Speculators favored over real communities in the current rules
Under the current rules for what constitutes a community and the proposed scoring, speculators are
favored over real communities. ICANN needs to lower the threshold to achieve community status. Minds
+ Machines (Module 4, 22 Nov. 2009).
Registration policies (criterion 3)
Big Room supports ICANN’s criterion for name selection, content and use, and enforcement. There is
some risk from the lack of a requirement for an ongoing governance process to be put in place for
community TLD policies; this could allow a community minority or the TLD registry operator itself to
create or change policies in the future without consulting the community. To address this, all
community applicants could be required to outline how the community can engage in the ongoing
governance of policies and practices of the community TLD. Big Room (Module 4, 22 Nov. 2009).
Community priority criteria
An additional factor should be added—the relevance of the registry operator to the community and the
community project it intends to serve. There should be a clear distinction between registry operators
pursuing a non‐for‐profit model to help their community with funding projects, and commercial
operations that wish to use the support they got from a community for their own profit. Objective
criteria for the registry operator could be: legal status (for‐profit, not‐for‐profit); commitment to
allocate certain percentage of profits to fund community‐based activities, the larger the better. This
should be audited to see if the registry keeps its commitments. DotSport (Module 4, 18 Nov. 2009).

61

New gTLD Draft Applicant Guidebook Version 3 – Public Comments Summary and Analysis

The community priority criteria (sec. 4.2.3) is correct. E. Brunner‐Williams (Module 4, 23 Nov. 2009).
Community endorsement—levels of support (criterion 4)
The lack of a mechanism to distinguish between levels of support for and non‐opposition from a defined
community for a particular community TLD application poses the risks of an inability to compare and
stakeholder marginalization. To address these risks: (1) community establishment and string nexus
should be evaluated prior to evaluating registration policies and community endorsement. Contention
sets may be reduced simply on the basis of these two criteria; and (2) the reference to obtaining
endorsements from alliances in the community (which could lead to disproportionate representation
and inequitable evaluations) should be removed, and recognition for outreach to marginalized
stakeholders should be encouraged. Applicants should have to show extra effort to communicate with
disadvantaged stakeholders. Related to the risk of capture, endorsements and community support that
are materially affected should be disclosed. Community TLD applicants should also be required to
provide documentation on how they have engaged stakeholders in their community. Evidence of non‐
opposition and broad consultation should also be considered as endorsement indicators. Independent
evaluators should have the expertise to determine in terms of breadth and depth the overall level of
community support that the applicant has been able to generate and the level of effort taken to reach
out to their entire community. Big Room (Module 4, 22 Nov. 2009).
Self‐resolution joint venture (sec. 4.1.3)
Self‐resolution of a string contention by recreating the application as a joint venture is not an accepted
solution in the current draft. This should be reconsidered. A. Sozonov (Module 4, Nov. 2009).
ICANN’s financial argument for throwing out the joint venture seems illogical and inconsistent. S.
Subbiah (Module 4, 23 Nov. 2009). RySG (21 Nov. 2009).
Self‐resolution—settlements (secs. 4.1.3, 4.3)
BBC objects to ICANN’s proposals. It is highly unlikely that a brand owner would be prepared to share or
relinquish control over its brand to a competing brand owner either in the same industry in a different
country or a different industry in the same or a different country. It is not possible to reconcile the
conflict between national trade mark rights and the global nature of the Internet. BBC (19 Nov. 2009).
Community evaluation—eligibility to object (sec. 4.2.3)
Given the scoring and objection process for community TLD applicants, it is appropriate that existing TLD
operators should be excluded from opposing in any comparative evaluation. A. Sozonov (Module 4, 23
Nov. 2009). S. Subbiah (Module 4, 23 Nov. 2009).
ICANN’s self‐appointed evaluation role‐‐competing community applications (sec. 4.2.3)
ICANN’s self‐appointed role of evaluating, as between competing community applications, the preferred
applicant is highly problematic. Problems of competing communities are already arising in .eco, .gay,
.food, and so on. An unsuccessful applicant, with an arguably equally legitimate right to a community
TLD will be shut out from owning the relevant gTLD. These problems will inevitably increase as the
rollout of new gTLDs moves forward. BBC (19 Nov. 2009).
Evaluator expertise regarding communities
Lack of knowledge and understanding about the community by evaluators could lead to ill‐informed
evaluation processes and misallocation of points. Mechanisms should be developed for evaluation
panels to better understand the breadth and depth of the communities they are evaluating by providing
access to a diverse pool of experts and leaders, who could serve as interviewees or informational
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resources. Surveys could also be useful as mechanism for checking the assertions of evaluators. Big
Room (Module 4, 22 Nov. 2009).
Auction—Community Priority Evaluation
INTA’s primary concern that 2 or more “clear winners” under the Community Priority Evaluation will
need to compete for a disputed word string at auction has not been explicitly addressed in DAG v3. INTA
(20 Nov. 2009).
Auction rules
Auction rules should be published as soon as possible. ECTA/MARQUES (22 Nov. 2009).
Auctions—problems and future changes
INTA is concerned that auctions will result in gTLD awards to those with the most money not necessarily
the best applicant, and that a considerable number of contention sets will go to auction. INTA (20 Nov.
2009). AIPLA (22 Nov. 2009). IPC (22 Nov. 2009). SIIA (23 Nov. 2009).
The system as proposed has practical problems. The payment period for the winning bidder is too long.
Default penalties for failure to timely pay for a winning bid need to be refined—in some cases they could
be excessive; an alternative may be to set a maximum threshold penalty. ICANN needs to specify that
the default penalties apply to both the initial winner and subsequent winners if the initial winner
defaults. In general, given the potential for significant changes in the auction rules from what is
proposed in the DAG v3, it is difficult for any party to assess and consider the practical impact of the
auction system if it is potentially subject to such change. INTA (20 Nov. 2009). IPC (22 Nov. 2009).
The current auction design can be described as brutally revenue‐maximizing. The auction process should
be redesigned to give opportunities for negotiation during the auction. There should be weeks, not
hours, between auction rounds. The objective must not be to force applicants to pay as much money as
possible but to resolve the contention as amicably as possible. W. Staub (22 Nov. 2009).
Agreement to resolve string contention (sec. 1.1.2.7)
Sec. 1.1.2.7 does not mention agreement between contending parties as a way to resolve string
contention; this should be clarified. IPC (22 Nov. 2009).
String contention
The staff got it right when deciding that if two public authorities collide for a string, then block is
appropriate. Where staff got it wrong is putting a public authority at the same level as a private
applicant and this makes geo‐squatting a reasonable economic activity, as public authorities have very
limited non‐planned liquidity with which to gamble on auctions. E. Brunner‐Williams (Module 2, 22 Nov.
2009).

III. Analysis and Proposed Position
Self‐resolution
A couple of comments bring up the possibility of self‐resolution of contention situation through
agreements between the concerned applicants, suggesting more latitude for joint ventures to that
effect, while one comment questions whether voluntary agreements are at all realistic in certain cases,
notably between brand‐owners. While agreeing that contention resolution through voluntary
agreement(s) between the concerned applicants is a preferred solution from most perspectives, ICANN
staff underlines that such arrangements require the withdrawal of one or more applications. It is indeed
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expected that agreements may lead to the forming of joint ventures, but this must be established by
side agreements without changing the formal applicant of the remaining application in order not to
prompt a restart of the process with a renewed Initial Evaluation and other time‐consuming steps which
may also delay the conclusion of the whole round.

Comparative Evaluation Threshold
Multiple comments raise the issue of the scoring threshold for winning a Community Priority Evaluation,
currently at 14 out of 16 points. Some find it correct and express support, while others find it too high
and recommend a return to 13 out of 16, as in a previous Guideboook version. Those claiming that the
threshold is too high invoke the need for an allowance to account for unavoidable subjectivity in the
assessments, the desire to avoid false negatives, the risk for unfair opposition wrecking the score, the
alleged implicit preference given to "speculators" and the undesirability to have many contention sets
requiring resolution by auction, adding to the expenditures for applicants. While full consensus on
where the perfect balance is in this respect may be unachievable, it is noted that these arguments may
give reasons to further reflect on the threshold value. Guidebook preparation focused on criteria
modifications and explanations with the intention to provide more clarity and to achieve reasonable
outcomes without changing the overall threshold for winning. In further developing the practical steps
of the evaluation process in ongoing discussions with potential providers, these comments will be kept
in mind as well as potential options, where one option may be a non‐integer threshold value combined
with averaging scores from evaluators.

Comparative Evaluation Criteria
A comment suggests that all community applications be re‐evaluated in the Community Priority
Evaluation step. However, there is no need for evaluation of the "community" aspect of applications
prior to this step – it only is necessary in cases of contention, so the notion of a re‐evaluation at this step
is misplaced. There will be community applications without any string contention situations and those
would not require any Community Priority Evaluation to proceed to delegation, provided they have
passed the preceding steps.
A comment suggests that criteria and scoring be evaluated after the first round. We agree. It can be
noted that an evaluation of all aspects of the first round is already foreseen, as required by the adopted
policy.

Criterion 1, Community Establishment
In response to a comment suggesting that Community Establishment and Nexus be assessed before
other criteria, it can be noted that the evaluators will follow the criteria sequence as reflected in the
Guidebook when performing their assessments.
A comment recommends to take due account of the community delineation. We agree. This is already
considered a key factor in the assessment, of importance in relation to all criteria.
A commenter expresses concerns over nascent competing community strings and foresees difficulties in
choosing between them. ICANN staff shares the concerns that undesired contention situation may
emerge but wishes to highlight that community establishment, and most notably the pre‐existence of a
community, is a factor of considerable importance in the scoring that may simplify such choices in
practice.
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Criterion 2, Nexus
A comment expresses doubts about whether "uniqueness" is relevant, alleging that a "unique" string, by
definition, would not end up in a contention situation. In the scoring, uniqueness gets a point but it is
not required for success. It should be noted that "uniqueness" relates to the meaning of the string. It is
quite possible that a string has the "uniqueness" property, although ending up in direct contention with
a confusingly similar string.

Criterion 3, Registration Policies
A commenter asks whether lack of policies and procedures would lead to a lower score. The answer is
Yes, if the application lacks policies and procedures that would be relevant in line with the scope and
nature of the foreseen community TLD.

Criterion 4, Community Endorsement
A comment suggests scrutiny of proof of engagement of stakeholders and various notions of support,
such as evidence of non‐opposition and of broad community consultations. These suggestions are
helpful for unclear cases, when evaluators would need to investigate the situation to arrive at a final
score. As expressed in earlier comments analyses, needs for research and verifications by the evaluators
may well arise in practice.
A comment proposes that opposition from existing TLD operators should not be permitted or
considered. Such an overall exclusion seems inappropriate, since the evaluators have to consider
opposition from the relevant community to assess the score and it may happen that a TLD operator is a
member of that community. The evaluator is not required to change a score merely because opposition
is lodged.
A commenter asks whether a brand‐owner's opposition to a community application would be seen as
relevant. The answer is Yes if the brand‐owner is a member of that community.

Additional criteria
A comment suggests that legal status (profit/not‐for‐profit) of the foreseen registry operator should be
taken into account, proposing a higher score for a not‐for‐profit registry. However, such a distinction
would in practice limit the choice of registry operator for the community. Such a scoring distinction
might also be the subject of abuses. The proposed position is not to incorporate this suggestion in the
scoring.

Comparative Evaluation Evaluators, Fees
A comment suggests that the evaluators should be assisted by pools of experts and possibly surveys to
best understand the communities they are evaluating. The primary objective is to select providers that
can draw on extensive and varied expertise for their assessments, but additional means may be required
in special cases. ICANN staff is currently performing the selection of providers and once the selection is
finalized the Comparative Evaluation fees can be stated in greater detail, in response to a comment
received. A commenter asks whether the evaluators will have to justify their findings. Each panel will be
required to furnish a report of their findings, not just the decision.

Comparative Evaluation Appeal possibilities
With respect to a request made in the comments for the opportunity to appeal a scoring outcome, the
proposed position is not to accept that suggestion. Adding an appeal opportunity to the scoring process
would add complexities to the process and impose substantial delays for the process and for all
applicants involved. The result of an appeal is not necessarily dispositive. Say an appeal results in a
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different outcome – can’t the original winner appeal that decision? After all, the score is now one to
one. This reasoning is in line with the approach taken for most sub‐processes, with a view to maximizing
the overall efficiency of the New gTLD process.

Comparative Evaluation Legal rights concerns
A couple of comments relating to legal rights in conjunction with contention resolution deserve to be
elaborated upon for clarification. Legal rights can be invoked as a basis for objections by right‐holders,
regardless of whether they are applicants themselves or not. This is a step that precedes the string
contention resolution. If such an objection has not been upheld and the application in question
proceeds to the string contention resolution phase, there would be no valid reason to bring up legal
rights anew as a factor to consider in the latter phase.

Auctions
Multiple comments mention auctions as the least desirable contention resolution method, being
onerous for the winner and not necessarily leading to selection of the "best" application. It should be
highlighted that an auction is the contention resolution method of last resort and does have the
advantage of always enabling resolution if other options fail. Negotiation and settlement are
encouraged to avoid auctions. Comments also require added clarity in the auction rules, which will be
forthcoming. One comment states that no auction should occur between multiple "winning" community
applicants that are in direct contention and have scored above the threshold unless they all agree to it.
Otherwise the panelist should elect a winner based on "public policy principles" and if that's not
possible, suspend the applications. We agree with the desire to find an amicable solution but note that
this approach may leave the whole contention set unresolved, while a final auction only involving the
"winners" is a much clearer and preferred method for resolving the few such cases that can be
expected. It would be a poor result if the desired TLD string were to remain unallocated.
A comment demands a clarification on whether a penalty as foreseen for an initial auction winner in
default should also apply by inference to the number two, if defaulting, etc and highlights an
inconsistency between sections 4.3.3 and 4.4. We agree and will redraft section 4.4 to be in line with
4.3.3. Regarding default penalties, they will only apply to defaulting "number twos" if they default after
initially responding affirmatively when given the opportunity following a default of the original winner.
A comment suggests longer periods between auction rounds, "weeks not hours", and opportunities for
negotiations in‐between rounds. This would delay the whole process and the final resolution
considerably, and consequently it is not retained as proposed position. There will be weeks to prepare
for the auction so that parties can come in with well thought out plans.

Community gTLDs, Compliance matters
A couple of comments bring up how compliance can be assured, once a community gTLD is in operation.
It should be noted that any community‐based gTLD will be contractually held to its commitments to the
community and the restrictions in its registry agreement. This will be the case regardless of whether the
application has gone straight through the process unchallenged or passed a Community Priority
Evaluation. Accountability to the community is further safeguarded thru the opportunity for the
community to lodge a post‐delegation objection if the gTLD deviates from its dedication to the
community.

OBJECTION AND DISPUTE RESOLUTION
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I. Key Points
•

Consolidation of objections by dispute resolution providers will and has been strongly
encouraged, but it is ultimately left to the discretion of the DRSP to evaluate and balance the
efficiencies of consolidation and possible prejudice that might result from it. Each DRSP has
published its rules that include statements on consolidation.

•

There is a presumption generally in favor of granting new gTLDs to applicants who can satisfy
the requirements for obtaining a gTLD – and, hence, a corresponding burden upon a party that
objects to the gTLD to show why that gTLD should not be granted to the applicant.

•

It is expected that DRSPs will select experts who are well qualified in the subject matter of the
application and the objection, as well as the language of the parties.

II. General Process Comments
Purpose of dispute resolution process (sec. 3.1)
The word “limited” should be removed from the first sentence of section 3.1 so that it is not
misconstrued by the ICANN community (e.g., replace it with “defined”). INTA (20 Nov. 2009). What is
meant by reference to “applicability of this gTLD dispute resolution process”? Microsoft (23 Nov. 2009).
Challenges to existing gTLD operator (sec. 3.4.2 point 4)
The new gTLD process is not the place to object to TLD operators to date. The clause “or operates TLDs
or” should be deleted. S. Subbiah (Module 3, 23 Nov. 2009). A. Mykhaylov (Module 3, 23 Nov. 2009).
Independent dispute resolution process
To connect this qualified language to the objection grounds, Section 3.1 should be modified to read:
“The independent dispute resolution process is designed to protect the interests and rights covered by
the scope of the objection grounds set out below.” AIPLA (22 Nov. 2009). IPC (22 Nov. 2009). SIIA (23
Nov. 2009). Microsoft (23 Nov. 2009). The phrase “and competence of the designated experts to issue
decisions in this process” should be added to Section 3.1 paragraph 2 and Section 3.3.4. IPC (22 Nov.
2009).
DRSPs—objection process
It should be specified that each DRSP has exclusive competence to handle the Objections for which it
has been designated, unless ICANN appoints additional DRSPs for the same categories of objection.
ICANN should also specify what happens if an objector files with the wrong DRSP. IPC (22 Nov. 2009).
SIIA (23 Nov. 2009).

III. Analysis and Proposed Position
Some general comments have been received with respect to the overall objection process. Those
include specific suggestions for word changes, requests for clarity and making reference to competence
of the dispute resolution providers.
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All suggestions that can help clarify language are welcome. ICANN will consider the suggestions for
specific language changes and will make revisions in the next published version of the applicant
guidebook, if appropriate.
One comment requested clarification of the phrase “applicability of this gTLD dispute resolution
process.” This statement refers to the New gTLD Dispute Resolution Procedure (the “Procedure”), the
current draft of which was posted as an annex to the Draft Applicant Guidebook version 3. Applicants
for new gTLDs and objectors to such applications must accept that their dispute arising from the
objection will be resolved in accordance with the Procedure. See Article 1(d) of the Procedure, which
states:
By applying for a new gTLD, an applicant accepts the applicability of this Procedure and the
applicable DRSP’s Rules that are identified in Article 4(b); by filing an objection to a new gTLD,
an objector accepts the applicability of this Procedure and the applicable DRSP’s Rules that are
identified in Article 4(b). The parties cannot derogate from this Procedure without the express
approval of ICANN and from the applicable DRSP Rules without the express approval the
relevant DRSP
With respect to the dispute resolution provider’s competence, the Procedure tries to make the exclusive
competence of the respective DRSPs clear: Article 3 of the Procedure identifies the single DRSP that has
competence to handle each specific category of objection. Article 7(b) stipulates, in part, that “[t] he
Objection must be filed with the appropriate DRSP…”, and Article 7(e) sets out the procedure to be
followed in case an objector files an objection with the wrong DRSP. ICANN will look to see if this can be
further clarified although at first glance, no further changes appear necessary.

Procedures
Objection filing timeframe (sec. 1.1.2.4)
The two week period for filing objections is too short; it should be extended to thirty days at a minimum.
MarkMonitor (Module 1, 20 Nov. 2009). INTA (20 Nov. 2009). Coca‐Cola (24 Nov. 2009). Microsoft (23
Nov. 2009). BITS (22 Nov. 2009). IPC (22 Nov. 2009). SIIA (23 Nov. 2009).
The extended time to 30 days would allow trademark owners to wait and see if an application fails
evaluation before preparing an objection. ECTA/MARQUES (22 Nov. 2009).
The objection time period is too short; ICANN should allow a reasonable time (e.g., opposition period in
the U.K. for new trademark application is now two months). Since the two week window will close
before the outcome of an Extended Evaluation, there appears to be no opportunity to object to
applications which fail the Initial Evaluation but are subsequently successful in the Extended Evaluation.
BBC (19 Nov. 2009).
Response timeframe (sec. 3.1.4)
Given the limited time to respond to objections especially in English for an IDN applicant and the
resources and substantial investment that an applicant has put into the process, it seems unfair to
immediately dismiss an application just because an objector pays a few thousand dollars and spends a
few days to prepare an objection and the applicant takes more than a couple of weeks to respond. S.
Subbiah (Module 3, 23 Nov. 2009). Allowing more response time might be reasonable. A. Mykhaylov
(Module 3, 23 Nov. 2009).
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Objections—languages
Why must objections be filed in English? This is unreasonable. M. Neylon (22 Nov. 2009).
Response filing fee
Forcing an applicant to pay a fee to defend themselves is unreasonable. M. Neylon (22 Nov. 2009).
Resubmission of corrected objection (sec.3.3.1)
If rejected on an administrative basis without bias will there be time to re‐submit a corrected objection
and will that require another fee? S. Subbiah (Module 3, 23 Nov. 2009). In‐person hearings can be
cheaply conducted over the Internet. Objectors should be given a brief opportunity to rectify any errors
where their objection does not comply with procedural rules. BBC (19 Nov. 2009).
Consolidated objections (sec. 3.3.2)
Presumably consolidation of objection results in reduced cost for each objector? S. Subbiah (Module 3,
23 Nov. 2009). A. Mykhaylov (Module 3, 23 Nov. 2009). A. Sozonov (Module 3, 23 Nov. 2009).
Brand holders should be able to consolidate complaints against the same party. Visa (23 Nov. 2009).
Both consolidated objections and responses should be possible. Microsoft (23 Nov. 2009).
Each DRSP should publish the criteria it will use in making a decision to consolidate objections and
should be encouraged to consolidate similar objections into one proceeding if requested by either the
applicant or any objector. RySG (21 Nov. 2009).
Separate objections may become burdensome if a number of community‐based applications are filed.
ICANN should consider the financial organization of the objector in setting and determining fees. BITS
(22 Nov. 2009).
Consolidated objections (sec. 3.2.1)
There should be a single objection in the cases of (1) a single objector objecting to two applications by a
single applicant on the same grounds (e.g., the same trademark rights); and (2) in the event a single
objector has two different grounds to object to an application (e.g., legal rights and community
grounds). BBC (19 Nov. 2009).
Consolidated objections (sec. 1.1.2.6)
DRSPs should be required to consolidate objections where feasible. RySG (21 Nov. 2009). Applicants and
objectors should be able to refuse consolidation of objections proposed by the DRSP. Microsoft (23 Nov.
2009).
Expert panel—liability exclusion (3.3.4)
This provision should be clarified to allow the exclusion of the potential liability of a panel as a whole
and not just the liability of experts individually. IPC (22 Nov. 2009).
Publication of DRSP panel decisions
Every panel decision from a DRSP should be published on the DRSP website and made publicly available.
This is discretionary in the DAG v3 and there are no guidelines set forth about it. AIPLA (22 Nov. 2009).
SIIA (23 Nov. 2009). IPC (22 Nov. 2009).
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Time extensions—negotiation/mediation (sec. 3.3.3)
The proposed limit on time extensions to allow for negotiation/mediation (30 days) will not encourage
resolution in practice. Trademark proceedings could be a useful model to follow—in many jurisdictions
the parties are encouraged to put the proceedings on hold to facilitate settlement. BBC (19 Nov. 2009).
Why shouldn’t automatic extensions be granted (30 days or less) if all impacted parties agree and
request them? Also, all or part of the DRSP fees should be refunded when disputes are settled by
negotiation without DRSP intervention. RySG (21 Nov. 2009).
The new gTLD Dispute Resolution Procedure enabling the parties to suspend the proceeding or extend
its deadlines pending negotiation is very helpful. The objector may require formal guarantees from the
applicant prior to withdrawing the objection. The applicants should be able to document additional
guarantees and commitments as an addendum to the TLD application, and the addendum should be
published and enforceable under the PDDRP policy. W. Staub (22 Nov. 2009).
DRSP decision—timeframe and effect
Timely action by DRSPs is an important part of the process. ICANN still has not answered why it deleted
text about a 45 day decision timeframe target for DRSPs. RySG (21 Nov. 2009). ICANN should clarify that
the ICANN Board will take action in accordance with the expert determination in making a final
disposition of the application. Microsoft (23 Nov. 2009).
Objector prevails by default
If an objector prevails by default, a new application for the same objected‐to string should not be
permitted to be filed unless the application includes documentation of the objector’s written consent.
Microsoft (23 Nov. 2009).
Three person panel (article 13)
Why was there no response to the suggestion made in the DAG v2 comments that there should be an
option for a three person panel? RySG (21 Nov. 2009). Each party should have an opportunity to
request a three person panel with the additional costs to be borne by the requesting party. Microsoft
(23 Nov. 2009).
Expert determination (sec. 3.3.6)
For financial gTLDs, some expertise from the financial services industry should be included in the expert
determination process. BITS (22 Nov. 2009).
Panel—IDN applications (sec. 3.3.4)
For IDN applications, in each of the panel types, even if there is only one panelist on the panel at least
one panelist must be from that IDN community—a native speaker of that IDN and from that
country/countries where that language is predominantly spoken. S. Subbiah (Module 3, 23 Nov. 2009). Y.
Kwok (Module 3, 23 Nov. 2009). A. Mykhaylov (Module 3, 23 Nov. 2009). A. Sozonov (Module 3, 23 Nov.
2009). CONAC (23 Nov. 2009). D. Allen (24 Nov. 2009).
Hearing (sec. 3.3.5)
A hearing should be part of the dispute resolution process, not only in extraordinary cases. It may be a
very effective way to evaluate disputes. The case of a TLD dispute is not a regular domain dispute
evaluated under a UDRP, but is a much more substantial and complex case. A hearing conducted on a
conference call can be done with very low cost and be very productive for all parties. Y. Keren (Module
3, 23 Nov. 2009). S. Subbiah (Module 3, 23 Nov. 2009). Y. Kwok (Module 3, 23 Nov. 2009). A. Mykhaylov
(Module 3, 23 Nov. 2009).
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Full and fair adjudication (sec. 3.3.5)
Cost is an important factor, but rapidity of resolution should not take priority over ensuring that there is
full and fair adjudication. The proposed time limits throughout the dispute resolution procedures are
very short. BBC (19 Nov. 2009).
Appeal rights
Objectors in a dispute resolution proceeding must not be forced to give up all legal rights beyond the
ICANN proceeding, particularly the right to seek redress in court. IBM (22 Nov. 2009).
DRSP rules
DAG v3 did not respond to this suggestion made regarding DAG v2: the rules and procedures used by
the different DRSPs should be published and made available for comment. RySG (21 Nov. 2009).

Analysis and Proposed Position
Comments on specific procedures encompass many particulars that have already been
addressed and in response to which changes have already been made to the procedures.
One major topic of discussion is consolidated objections. Consolidation conditions are set forth in
Guidebook § 3.3.2 and Article 12(c) of the Procedures. In the appropriate circumstances, the dispute
resolution service provider may elect to consolidate certain objections. A specified example is multiple
objections to the same application based upon the same grounds. Consolidation will and has been
strongly encouraged but it is ultimately left to the discretion of the DRSP to evaluate and balance the
efficiencies of consolidation and possible prejudice that might result from it. Indeed, it is anticipated
that consolidation will reduce the costs for all parties involved in consolidated proceedings, at a
minimum with respect to the panel fees. Further, the individual providers may also have specific rules
relating to consolidation (which have been published). For example, see Draft WIPO Rules for New gTLD
Dispute Resolution at http://www.icann.org/en/topics/new‐gtlds/comments‐3‐en.htm.
Many comments revolve around the panel, its expertise, holding of proceedings and the determination.
It is required that DRSPs will select experts who are well qualified in the subject matter of the
application and the objection, as well as the language of the parties. Further, the current version of
Article 13(b) of the New gTLD Dispute Resolution Procedure provides for three‐person panels for
morality and public order objections and permits the option of a three‐person panel if all parties agree
in proceedings involving legal rights objections. The holding of a hearing can greatly increase the cost
and duration of a dispute resolution procedure. However, in some cases, this increased cost and
duration may be justified, especially if measures can be taken to minimize the costs and delay of a
hearing (such as using videoconferences and limiting the duration of the hearing). Article 19 of the New
gTLD Dispute Resolution Procedure seeks to balance these competing interests. In a further attempt to
ensure efficiencies, and contrary to one comment, ICANN has not deleted the 45‐day time limit for the
Panel to render its determination. Article 21(a) of the New gTLD Dispute Resolution Procedure provides
that the “DRSP and the Panel shall make reasonable efforts to ensure that the Expert Determination is
rendered within forty‐five (45) days of the constitution of the Panel.”
Article 22 of the New gTLD Dispute Resolution Procedure stipulates an exclusion of liability that is quite
broad. It is similar to the exclusions of liability incorporated in the rules of major international
arbitration institutions. It is unnecessary to refer to the panel as a whole in such an exclusion of liability.
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Finally, Article 22(g) of the New gTLD Dispute Resolution Procedure provides that, unless there are
exceptional circumstances, the decisions should be published on the providers website.
In terms of time extensions for negotiation and mediation, because the objection and resolution process
is taking place prior to delegation, it is not expected that there will be the same issues and evidence that
might result post‐delegation. It is not intended for the pre‐delegation process to be lengthy, which is
why the process will not be automatically suspended. If it is appropriate to do so, such considerations
will be left to the discretion of the DRSP or the panel itself. The parties remain free to discuss
settlement and to attempt mediation notwithstanding the fact that the proceedings are pending. In
terms of refunds, the current draft guidebook provides that different types of disputes will have
different types of costs and fees associated with them, and it permits the DRSP to determine and publish
the costs and fees that are appropriate for the given dispute. The discretion to refund fees will be left
solely with the DRSP. The DRSP may determine that, under the circumstances of a given case (e.g., if the
dispute is settled immediately after the appointment of the expert(s) and the parties’ payment of the
advance on costs), a portion of the costs paid by the parties should be refunded to them.

Some comments ask for clarity about administrative review
Objectors shall indeed have an opportunity to rectify errors that are identified in the DRSP’s
administrative review of the objection. See Article 9 of the New gTLD Dispute Resolution Procedure,
which includes the following provisions:
(c) If the DRSP finds that the Objection does not comply with Articles 5‐8 of this Procedure and
the applicable DRSP Rules, the DRSP shall have the discretion to request that any administrative
deficiencies in the Objection be corrected within five (5) days. If the deficiencies in the
Objection are cured within the specified period but after the lapse of the time limit for
submitting an Objection stipulated by Article 7(a) of this Procedure, the Objection shall be
deemed to be within this time limit.
(d) If the DRSP finds that the Objection does not comply with Articles 5‐8 of this Procedure and
the applicable DRSP Rules, and the deficiencies in the Objection are not corrected within the
period specified in Article 9(c), the DRSP shall dismiss the Objection and close the proceedings,
without prejudice to the Objector’s submission of a new Objection that complies with this
Procedure, provided that the Objection is filed within the deadline for filing such Objections.
The DRSP’s review of the Objection shall not interrupt the running of the time limit for
submitting an Objection stipulated by Article 7(a) of this Procedure.

Morality and Public Order Objections
Morality section
The “morality” section should be removed in its entirety. Most of the issues could just as easily be
covered under “illegal activities.” M. Neylon (22 Nov. 2009).
Morality and public order objection—amendment
The M&PO objection provision should be amended to make reference to legal instruments addressing
freedom of expression and freedom of association (i.e., the U.S. Constitution’s 1st Amendment, Articles
19 & 20 of the Universal Declaration of Human Rights) so that they are part of the criteria for assessing
the validity of an objection. The name of a gTLD is an issue at the content layer of the Internet and not
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simply a matter for the logical layer of the internet and thus needs to be addressed within the legal and
constitutional frameworks that protect speech and association. This will enable ICANN to make
reasonable judgments precisely to protect the rights of applicants, communities and ICANN itself. APC
(23 Nov. 2009).
Morality and public order objection—“quick look”
ICANN must clarify what is meant by the “quick look” evaluation of these objections so that stakeholders
can ensure that their role as conscientious participants in a bottom up policy development process is
retained. CADNA (22 Nov. 2009). IPC (22 Nov. 2009). SIIA (23 Nov. 2009).
Morality and Public Order objection – grounds for objection
Is “increased potential for financial fraud” a ground for a morality and public order objection? BITS (22
Nov. 2009).

Analysis and Proposed Position
Some still do not like the Morality & Public Order section at all, others would have the standards
amended to refer to legal instruments, and still others are not sure of the standards.
It is clear that there will be an objection process for those claiming that applied fro strings might violate
Morality & Public Order. The standards for such objections are set forth in DAGv3, § 3.4.3, and the
factors to be considered are enumerated. Furthermore, the policy recommendation itself for objections
on such grounds, which will be part of any expert’s review, include reference to various legal
instruments and treaties. The experts will make determinations upon the facts and circumstances of
each case keeping in mind the relevant standards.
Some comments ask for clarification of the “quick look” evaluation. Additional clarification will be
provided in the next version of the applicant guidebook.

Independent Objector
Independent objector—qualifications, term
ICANN should specify the type and breadth of experience in Internet and legal communities required of
successful IO candidates. The IO should also be subject to performance review before any renewal of
his/her term, and ICANN should consider public comments on the IO during this review process. INTA
(20 Nov. 2009).
A panel of three independent panelists may be more appropriate. Any outside counsel retained by the
IO must be independent of any new applicant, existing registry or registrar. ECTA/MARQUES (22 Nov.
2009). IPC (22 Nov. 2009).
More information is needed about the IO and its role. CADNA (22 Nov. 2009).
The “highly objectionable” character of an application is in the sole discretion of the IO. IPC (22 Nov.
2009).
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Independent objector—fee coverage (sec. 3.1.5)
All filing and administrative fees arising from actions taken by the Independent Objector (IO) should be
covered by the new gTLD application fee proceeds. The current proposal to have the IO cover these fees
with a refund only in cases where it prevails means that the IO will likely file objections only when a
favorable ruling is certain and may shy away from questionable but still important cases. The IO should
be required to conform to the new gTLD Application Program Code of Conduct to prevent any real and
apparent conflicts of interest. MarkMonitor (Module 3, 20 Nov. 2009).
It is not clear who will provide the IO’s budget and funding. BITS (22 Nov. 2009).
Independent objector‐neutrality
Why has the IO been introduced within potential group objections? How can ICANN guarantee
neutrality when choosing an independent objector? If there is an “ICANN‐approved” procedure, is there
any chance for an outsider to see and discuss it? CONAC (Module 3, 23 Nov. 2009).
ICANN should adopt sound policies to ensure IO impartiality, including transparency and accountability
mechanisms. INTA (20 Nov. 2009).
The IO should be unaffiliated with any gTLD applicant or existing gTLD operators. IPC (22 Nov. 2009).
To ensure independence, ICANN should consider having an independent constituency appoint the IO
instead of ICANN. BITS (22 Nov. 2009).
Independent Objector—proper function
The role of the IO may have some value where its role is limited to providing a means for those who are
not financially able to file an objection to be able to be heard, subject to following certain tightly defined
requirements. RySG (21 Nov. 2009).

Analysis and Proposed Position
Comments received relating to the Independent Objector (IO) include discussion of the IO’s
qualifications, terms of service, independence, impartiality, funding and role.
The current Draft Guidebook, §3.1.5, provides that the IO will be “an individual with considerable
experience and respect in the Internet community, unaffiliated with any gTLD applicant.” The intent
behind this description was to establish minimum standards for the IO without being too specific so that
qualified candidates would not be foreclosed from serving. Given the breadth of areas in which the IO
may serve, i.e. from morality to various communities, a point‐by‐point job description may be too
limiting, but any further input as to IO qualifications is welcome.
The term of the IO is limited to the time necessary to carry out his/her duties during a single round of
gTLD applications. Guidebook version 3, § 3.1.5. ICANN will naturally review the IO’s performance,
taking into account public comments, prior to renewing the IO’s term.
With respect to the IO’s neutrality and independence, the current draft Guidebook, §3.1.5, states that
the “IO must be and remain independent and unaffiliated with any of the gTLD applicants. The various
rules of ethics for judges and international arbitrators provide models for the IO to declare and maintain
his/her independence.” These standards are believed to encompass the standards in the code of
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conduct. Further, while it is impossible to guarantee neutrality, it is believed that every step that can be
taken to ensure neutrality will be followed. First, the IO would be selected through an open and
transparent process. Moreover, recommendations from the community are welcomed. Additionally,
the current proposal would require that the IO be independent from and unaffiliated with any of the
gTLD applicants. In this regard, it is believed that the best practices to ensure neutrality have been
followed and that ICANN’s process will ensure independence by the IO, to the extent possible. As for
any outside counsel engaged by the IO, ICANN agrees that such counsel must also be free of conflict
before agreeing to perform services for the IO.
All filing and administrative fees arising from actions taken by the IO are intended to be covered by the
new gTLD application fee (see DAGv3, §3.1.5). The rule providing that the loser pays the winner’s costs
is intended, in part, to discourage frivolous objections, but parties operating under this rule often
initiate proceedings in cases where the outcome is questionable but the issues are important. ICANN
will take proper steps to ensure that it engages an IO who will file objections whenever they are
appropriate. To that end, ICANN anticipates that a sole IO can perform the duties incumbent upon
him/her and does not think it is necessary or efficient to incur the cost and delay of having a three‐
person panel act as IO.

Legal Rights Objections
Legal Rights Objection—inappropriately limited scope (secs. 3.1.1, 3.1.2.2. and 3.4.2)
Section 3.1.1 and the glossary definition of legal rights objection do not appear to fully encompass
GNSO Recommendation 3, which addresses infringement of “the existing legal rights of others under
generally accepted and internationally recognized principles of law.” The DAG v3 inappropriately limits
the scope of this objection to trademark infringement. In order to conform to the GNSO’s
Recommendation, section 3.1.1 and the glossary definition of a Legal Rights Objection should be
described in a manner similar to the present Morality and Public Order Objection, incorporating the
specific direction as to scope provided by the GNSO. GNSO Recommendation 3 also suggests a
significantly broader scope to the phrase “existing legal rights” than that articulated by the term “rights”
in present section 3.4.2. The scope for objection on grounds of ownership of other intellectual property
rights or other non‐intellectual property rights arising under “generally accepted and internationally
recognized principles of law” (see examples in Recommendation 3) should be clarified. H. Forrest
(Module 3, 23 Nov. 2009).
Legal Rights Objection—clarifications needed
The LRO lacks detail, such as the threshold of legal rights one must surpass to be considered a rights
holder. How many trademarks must be filed and in which geographic areas the marks must be valid and
other pertinent information should be provided. Not specifying these details in the DAG will allow for
potential confusion. CADNA (22 Nov. 2009).
Greater certainty on how the listed factors would be applied would be helpful—e.g. how would WIPO
resolve an objection where both the objector and applicant have legal rights in the same mark, but the
geographic scope of the objector’s rights far exceeds those of the applicant’s or the objector’s mark is
more well‐known than the applicant’s. Also, ICANN should clarify if determinations made in legal rights
objection and string confusion proceedings will have any preclusive effect and, if so, to what extent.
Microsoft (23 Nov. 2009).
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Legal Rights Objection—standing
Both owners of collective and certification marks should have standing to file LROs. The reference to
“rights holder” in section 3.1.2 should be clarified to include an exclusive licensee. The LRO sentence in
section 3.1.1 should be modified to replace the term “objector” with an expanded “rights holder” term
(suggested amendment: Legal Rights Objection – the applied‐for gTLD string infringes the existing legal
rights of the rights holder (including those of any exclusive worldwide licensee of such rights holder).
INTA (20 Nov. 2009).
Legal Rights Objection‐‐three experts
Parties should have the option of selecting three experts in LRO proceedings but subject to approval of
both parties, which the DAG v3 appears to be silent on. AIPLA (22 Nov. 2009).
Legal Rights Objection—court appeal
Parties should have the right to challenge in court ICANN’s decision regarding an LRO. Module 3 does
not address whether ICANN’s decision is appealable or otherwise subject to challenge. AIPLA (22 Nov.
2009).
Legal Rights Objection—likelihood of confusion standard
AIPLA supports a likelihood of confusion standard and supports the revision protecting unregistered
marks for LROs. AIPLA remains concerned that the language “whether the objector’s acquisition and use
of rights in the mark has been bona fide” is unclear. A more practical statement would be: “Whether
the objector’s acquisition of rights in the mark, and use of the mark, has been bona fide.” AIPLA (22 Nov.
2009). IPC (22 Nov. 2009).
Legal rights objection (sec. 3.4.2 point 1)
The guidebook also needs to state explicitly that all existing TLD string operators can only object via the
string confusion mechanism and not the legal rights objection since they already have a special
mechanism to object. The legal rights objection should be reserved for those who have legal rights and
not already an existing ICANN TLD registry operator. Absent this restriction for the existing TLD registry
operators, they will unfairly have the opportunity to block an IDN for example on “similar meaning” and
in effect own rights within ICANN to that meaning in every language, and the IDN domain process will be
opened up to Western speculators at the expense of poor native speakers of the language. S. Subbiah
(Module 3, 23 Nov. 2009). A. Mykhaylov (Module 3, 23 Nov. 2009). CONAC (23 Nov. 2009).
ICANN has ignored the informed work of those who do know IDN, the GSNO IDN Expert Working Group.
Is it any surprise that the result once again favors incumbent actors rather than those who need and use
such TLDs? D. Allen (24 Nov. 2009).
The “existing mark” across IDN scripts should be considered for the legal rights objection only in cases
where this mark is registered in the country where this language/script is used and spoken as an official
language. A. Sozonov (Module 3, 23 Nov. 2009).

Analysis and Proposed Position
Comments on the Legal Rights Objection vary from concern over the limitation to trademark rights and
those who might be in a position to object on such grounds, the lack of detail as to what rights might be
required to prevail, the number of panelists in a proceeding, whether the panel will be asked to decide
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whether one party’s rights are “stronger” than another, and the preclusive effect or appealable nature
of a determination
It is true that as implemented the Legal Rights Objection has been limited to trademark rights, including
both registered and unregistered marks, and this includes existing TLD registry operators. That said,
there is no minimum number of registrations or uses necessary for an applicant to show. Each case
must be decided on its own merits. Care was taken to adopt factors that have been used in other types
of proceedings so that there is some level of precedence to which panels can look, but each case turns
on the particular facts and circumstances, so additional specificity for certain fact patterns cannot be
provided.
In terms of Panels and determinations, Article 13(b)(ii) of the New gTLD Dispute Resolution Procedure
provides that “[t]here shall be one Expert or, if all of the Parties so agree, three Experts with relevant
experience in intellectual property rights disputes in proceedings involving an Existing Legal Rights
Objection. Furthermore, the intent of the procedure has always been that the parties do not waive any
rights they have to proceed in any appropriate jurisdiction against a party for infringing conduct.

Community‐Based Objections
Institution launching community‐based objection
The definition of an institution capable of launching a community‐based objection is much narrower
than was the case in the previous TLD round; there seems to be no justification for this change. Telnic—
minority position in RySG (21 Nov. 2009).
Community objections: Factors
The list of factors in Section 3.1.2.4 should not be considered exhaustive and it should be left open to
provide for the possibility for objectors to submit additional factors for the consideration of the panel.
IPC (22 Nov. 2009).
Community objections: “complete defense” (sec. 3.4.4)
The “complete defense” clause is still unjustified and dangerous. Rather than minimizing the number of
objections, it would only displace them so that they would have to be dealt with in front of the ICANN
board. This clause also causes opposition to the entire gTLD process. W. Staub (22 Nov. 2009). IPC (22
Nov. 2009). SIIA (23 Nov. 2009).
The “complete defense” clause should be removed; it will effectively nullify the entire community
objection process. Microsoft (23 Nov. 2009).
Community objection standards and procedures
COA’s outlined concerns with the community objection standards and procedures in its v2 comments
did not result in any changes in DAG v3, and it refers to those comments for full details. ICANN has set
up a system which restricts the community objection process as much as possible to channel potential
objectors into filing their own new gTLD applications. COA (22 Nov. 2009).
Community objection (sec. 3.3.1, 3.1.2)
It is incongruous that it is proposed that a single institution can endorse an application to raise it to the
community level, but it requires substantial opposition from a significant portion of the community to
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object. If this level is required to object, then it should be required in the first place. The terms
“substantial” and “significant” are too open‐ended and further definition of them is warranted. The
level of community involvement to object should be clarified. Section 3.1.2 seems to suggest that a
single “established institution” may object, while section 3.1.2.4 seems to change the criteria again.
These sections should be reconciled, as well as Section 3.4.4, which raises a similar incongruity. BITS (22
Nov. 2009).
ICANN should clarify the inconsistency on pages 3‐4 regarding the factors determining if the objector
has an ongoing relationship with a clearly delineated community (“factors that may be considered” v.
“balancing of the factors listed above”). Microsoft (23 Nov. 2009).
Community objection‐‐detriment (sec. 3.4.4)
Add to the phrase “The objector must prove that there is a detriment to the rights or legitimate
interests of its associated community” the phrase “or its constituents.” Requiring the High Verification
program would solidly indicate that the applicant intends to operate a secure gTLD. BITS (22 Nov. 2009).
Flaws in community objection process—detriment
COA has never called for eliminating the detriment requirement, only for shifting the burden of
persuasion on detriment, and has not urged that every challenger should benefit from this burden shift
simply by filing an objection, but only a challenger who has shown that it meets the criteria of
community delineation, substantial opposition, and targeting. Giving certain objectors with standing
veto power over applications is precisely what all the objection procedures spelled out in the DAG are
about. Apparently only in the field of community objections is a valid representative of the community
targeted by a proposed string to be told that its objection fails for lack of sufficient proof of “detriment’
and that its only remedy—now longer available to it—would have been to apply for the string itself. COA
(22 Nov. 2009). IPC (22 Nov. 2009). SIIA (23 Nov. 2009).
It is unclear why an objector with standing must still prove detriment above and beyond allocation of
the challenged string to the applicant. Microsoft (23 Nov. 2009).

Analysis and Proposed Response
Comments received on the community‐based objection process, largely track comments received and
previously responded to. Others seek clarity. And still others seems to suggest that any party that
would otherwise have standing to apply, should prevail in an objection against an otherwise valid
community‐based applicant.
Considerable thought has been given to the topics of complete defense and proof of detriment, and
have been previously addressed in detail. Neither the complete defense provisions, nor the proof of
detriment requirement on the objector, are intended to nullify the community objection process. As
already stated, the New gTLD Program, with its dispute resolution and string contention procedures, is
designed to safeguard a dispute panel from purporting to recognize the legitimacy of any specific
organization as the representative of any group, religion, etc. There may well be multiple applicants
that compete for the same string. The procedures are aimed at resolving the conflicts that arise from
those applications. In short, the delegation of community‐based gTLD to a particular community shall
not constitute and should not be seen as recognition of any particular group or organization as the
legitimate representative of that community.
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If two institutions with proper standing apply for the same community‐based gTLD, the string
contention procedure (rather than the dispute resolution procedure) will determine which applicant
might be delegated the gTLD. ICANN has agreed with suggestions from the community that the
complete defense should only be available to those applicants who apply for a community‐based
TLD and has revised the standards to reflect that. An applicant for a TLD that does not first submit
its application as Community‐based should not be entitled to later claim a complete defense in the
face of an objection by stating that the applicant meets the Community standing requirements.
There is a presumption generally in favor of granting new gTLDs to applicants who can satisfy the
requirements for obtaining a gTLD – and, hence, a corresponding burden upon a party that objects to
the gTLD to show why that gTLD should not be granted to the applicant. Therefore, it response to
certain comments, it is not incongruous that “a single institution can endorse an application to raise it to
the community level, but it requires substantial opposition from a significant portion of the community
to object.” Further, the experts who decide community objections will consider what “substantial” and
“significant” mean in light of the facts and circumstances of individual cases
Finally, in terms of the comments seeking clarity, section 3.1.2.4 does not change the standing
criteria stated in Section 3.1.2. A single “established institution” may indeed have standing to
file a community objection, provided that it satisfies the other criteria for standing (the factors
for determine the existence of an “established institution” set for in section 3.1.2.4 are not
exhaustive). And, there does not appear to be any “incongruity” in Section 3.4.4, which
describes the standards to be applied on the merits of a community objection, not the criteria
for standing.

String Confusion Objection
String Confusion Objection (sec. 3.1.2.1)
Part of the section should be clarified: suggested language: “…where string confusion between the two
applicants has not already been found during the Initial Evaluation. That is, an applicant does not have
standing to object to another party’s application for string confusion with which it is already in a
contention set as a result of the Initial Evaluation.” IPC (22 Nov. 2009). Microsoft (23 Nov. 2009).
The vague generalities in this section about “confusion” in no way address the realities. Only the
language communities can speak to the specifics in each of their particular situations. Why has ICANN
not devolved responsibility accordingly? D. Allen (24 Nov. 2009).
Strings subject to successful string confusion objection
In cases where an application is rejected because an existing TLD operator successfully asserted string
confusion with an applicant, the rejected string should be added to a “rejected TLDs” list. Any of the
strings that are included in the “rejected TLDs” list should not be delegated to any party (including the
existing TLD operator) in the future indefinitely. Y. Keren (Module 3, 23 Nov. 2009). S. Subbiah (Module
3, 23 Nov. 2009). A. Sozonov (Module 3, 23 Nov. 2009).
It is assumed that if based on the confusion criteria if the string is found confusingly similar with the
existing string and the objection is satisfied, then it may not be registered by anyone else later. A.
Mykhaylov (Module 3, 23 Nov. 2009).
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III. Analysis and Proposed Response
Two main topics have been raised relating to string confusion. First revolves around under what
circumstances someone may object to an application on the grounds of string confusion. The comment
suggests that it be clarified that one does not have standing to object to another for string confusion if,
in Initial Evaluation, they two strings are already placed in a contention set. The Guidebook was
intended to be clear that Initial Evaluation is the only stage in which, outside of the objection process,
two strings would be deemed in contention for similarity. That said, ICANN will review to determine if
more clarity in the next version of the applicant guidebook would be helpful.
The second suggestion was that where an application is rejected because an existing TLD operator
successfully asserted string confusion with an applicant, the rejected string should be added to a
“rejected TLDs” list, and those on the list should not be delegated to any party. Section 3.1.2.1 in the
current draft addresses this scenario. If the case where an existing gTLD operator successfully asserts
string confusion, the application will be rejected. It will not, however, be permanently removed from
circulation since different circumstances could arise in the future.

REGISTRY RESTRICTIONS DISPUTE RESOLUION PROCEDURE (RRDRP)
I. Key Points
•
•

The availability of the RDDRP will not replace ICANN’s contractual compliance oversight
responsibilities. ICANN remains committed to enforcing contractual obligations and will do so
from all new registry agreements
The recommended remedies found in any Expert Determination shall be subject to review,
approval and enforcement by ICANN.

II. Comment Summary
RRDRP ‐ ICANN’s Contractual Compliance Enforcement Duties
INTA supports this proposed procedure to allow third parties with standing to seek enforcement of the
term of a gTLD’s registry agreement. However, INTA believes that the RRDRP’s existence will not and
should not limit or supplant ICANN’s contract compliance responsibilities. ICANN should be a party in
RRDRP proceedings. INTA (20 Nov. 2009).
If ICANN is not going to conduct contract compliance it should so state. Microsoft (23 Nov. 2009).
RRDRP –Administrative Review of Complaint
A 5‐day administrative review period (not 10 days) should be provided. There should be a 5‐day period
within which a complainant may cure any administrative deficiencies in the complaint. In its response,
INTA (20 Nov. 2009)
RRDRP – Fees
The RRDRP fee should be less than $1000 unless the complainant has previously filed a complaint and
ICANN has concluded that the allegations are without merit. A minimum and maximum range should be
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set regarding proceeding costs. If the provider appoints an expert, the provider must bear the cost of
the expert’s fees. A party requesting a hearing (videoconference or teleconference) should bear its cost,
INTA (20 Nov. 2009).
The Provider should bear parties’ costs if the Expert wants to conduct discovery, take written
statements or hold a hearing. Microsoft (23 Nov. 2009).
RRDRP ‐ Panels
The party paying the fee should have the sole choice of whether the panel consists of one member or
three members. There should be a 15‐day period for appointing the panel (not 30 days). ICANN should
establish a deadline by which panel determinations must be rendered (e.g. 60 days after complaint is
filed), INTA (20 Nov. 2009).
There should be 14 days for appointing the panel. Microsoft (23 Nov. 2009).
RRDRP ‐ Standard
The standard should be “preponderance of the evidence” because “clear and convincing” is too
burdensome. The evidentiary standard for finding a case “without merit” should be the same standard
applied to the complainant. INTA (20 Nov. 2009).
The burden of proof should be clear and convincing. Microsoft (23 Nov. 2009).
RRDRP – Standing
ICANN should eliminate the standing requirement for RRDRP complaints or in the alternative allow the
IO to initiate RRDPR proceedings. INTA (20 Nov. 2009).
Standing requirements should be clarified so that individuals have standing, including the Independent
Objector. Microsoft (23 Nov. 2009).
RRDRP – Remedies
ICANN should outline maximum and minimums for penalties or sanctions; should clarify that monetary
sanctions (with the possibility of attorneys fees) will be paid to the complainant; and should base them
on the greater of the financial harm to the complainant or the financial benefit to the registry, with
treble damages for egregious conduct. Violating registrations should be deleted and refunds, if any, to
registrants of such violating registrations should be paid by the gTLD operator. First time offenders
should be temporarily banned from registering new gTLDs, and repeat offenders should be permanently
banned. Complainants should never be banned from filing complaints. The panel should have the
express authority to order remedial measures and barring any justification to the contrary from ICANN
remedies should take effect immediately. INTA (20 Nov. 2009).
Remedies should include deletion of domain name registrations that were made in violation of the
registry agreement restrictions. Notice of this potential remedy should be provided to registrants
through the contracting process. Microsoft (23 Nov. 2009).
RRDRP – Disclosures by Complainants
Complainants should be required to disclose if they participated in any way in the ICANN new gTLD
program, either by providing comments, submitting an application, etc. They should also disclose their
relation, if any, with any other registry operator currently operating or wishing to operate a new gTLD.
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This would help to ensure that contentions at earlier stages are not forwarded later at a stage where the
registry runs, and complaints come through the RRDRP. The complainant should also disclose its ties
with the community for which it files a complaint and if it owns domain names in the registry for which
the complaint is lodged, as well as if it tried to register domain names but was turned down and for
which reasons. All complaints, at least after their resolution, should be published publicly somewhere,
on the website of ICANN or the RRDRP, with all possible details. P. Mevzek (Module 5, 22 Nov. 2009).
RRDRP—Appeals (draft registry agreement cite in sec. 2.13)
Any process which could result in penalties or termination of the registry agreement must be appealable
to the ICANN Board and subject to judicial review. To do otherwise would violate ICANN’s bylaws, the
Board’s fiduciary duty and California law. RySG (21 Nov. 2009).

III. Analysis and Proposed Position
In general, comments have supported the concept of the RRDRP, but implementation questions or
comments have arisen. In particular, comments revolve around ICANN’s contractual compliance role,
standing, burden of proof, procedural timing and fee related issues, the binding nature of expert
determinations, including remedies, and the publication of the expert determinations. Many of the
comments made suggestions for revision while others simply sought clarity. ICANN appreciates the
thoughtful comments and provides the following in response.
As stated at the outset, the availability of the RRDRP will not replace ICANN’s contractual compliance
oversight responsibilities. ICANN remains committed to enforcing contractual obligations and will do so
from all new registry agreements. If a registry were indeed engaging in the type of behavior that
violates its registry agreement, ICANN will enforce that agreement and apply the remedies it deems
appropriate.
There are competing comments on the burden of proof – one suggests preponderance of the evidence,
as is contemplated by the initial proposal, and another suggesting clear and convincing evidence.
One comment suggests that standing requirements should be eliminated and others suggest that the
Independent Objector should have standing to object. Given that imposition of community‐based
registration limitations is meant to ensure that registrations support the relevant community to which a
gTLD is directed, it is appropriate to limit standing to members of the relevant community who claim to
be harmed by certain registrations. The independent objector has a limited role in the new gTLD
program and is meant only to protect the public interest in the pre‐delegation stage, not post‐
delegation stage of the program.
In terms of timing, some suggest shortening the time limits for panel selection, administrative review,
and deadlines for issuance of expert determinations. While balance is sought between providing an
efficient and cost effective process and allowing the provider adequate time to review the evidence and
make an educated determination as to the respective rights of the parties, many of the suggestions
seem generally acceptable. The next revised version of the RRDRP, will reflect some revisions to
procedural deadlines.
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Various comments suggest specificity on fees structure of the proceedings. Although this procedure is
still in development stages, it is important to note that the providers shall be responsible for setting fees
for disputes. One way to reduce costs is to provide for only one expert, rather than allowing the
complainant to choose if it would like three experts as one comment has suggested. As the
presumption is that no hearings will take place, ICANN agrees that if the expert grants one party’s
request for a hearing over the other party’s opposition, the expert should be encouraged to apportion
those costs to the requesting party. This will be reflected in the revised version of the RRDRP. Finally, if
an expert deems more information through discovery or independent experts it needed to make a full
analysis and informed determination, it is appropriate for the non‐prevailing party to pay those
additional resulting costs, not the provider. Otherwise, if further information or expertise is needed to
assist in the resolution of the case, the panel may not seek it if the dispute resolution provider must bear
sole responsibility for costs, and the effect would be unfair to one or both of the parties.
Expert determination of remedies has also been the topic of some comments. Some have suggested
that monetary sanctions be paid by complainant, yet that would not be appropriate if the complainant
was not the prevailing party. As the proposal indicates, the prevailing party should not bear the costs of
the proceedings. In terms of setting limitations on monetary sanctions, as has been suggested, the
current proposal was created to allow the appointed expert latitude to make recommendations deemed
appropriate under the specific facts and circumstances of each case. It would be impossible to envision
each and every circumstance that might form the basis for a complaint and pre‐set limitations. Thus, on
balance, leaving the expert with latitude appears to be the preferred approach in light of the vast
differences likely to appear in each of the cases. ICANN will clarify; however, that the recommended
remedies found in any expert determination shall be subject to review, approval and enforcement by
ICANN. Finally, as stated at the outset, the RRDRP is not intended as an exclusive procedure and does
not preclude individuals from resorting to other mechanisms set forth in ICANN’s Bylaws or courts of
law.
One comment suggested certain disclosure requirements for complainants. While requiring a
complainant to disclose the ties, if any, with the community against which it is filing the complaint may
provide helpful information, the community against whom the complaint is filed is free to provide such
information thus imposing a mandatory disclosure requirement would not seem necessary. Moreover,
while some information might be gleaned from requiring a complainant to disclose participation in the
gTLD program, such a requirement might chill additional public comment or discourage participation in
the process, an effect ICANN hopes to avoid. As such, such mandatory disclosures of this nature would
not be required.
With respect to publication, the initial staff proposal already stated that all Expert Determinations
should be publicly available on the dispute resolution provider’s website.

POST‐DELEGATION DISPUTE RESOLUTION PROCEDURE (PPDRP)
I. Key Points
•

ICANN remains committed to enforcing contractual obligations and will continue to do so with
the new gTLD registry agreements. If a registry were engaging in the type of behavior addressed
by the PDDRP and such conduct violated the registry agreement, then ICANN will enforce that
agreement and apply the remedies it deems appropriate within the bounds of the agreement.
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•
•

In no way would the PDDRP expand the rights of trademark holders, nor would it limit those
rights. Whether the PDDRP exists or it does not, the holder would be free to pursue conduct of
the registries in the appropriate forum if that conduct was actionable.
The remedies available and recommended by the expert panel must be approved and enforced
by ICANN, thus contractual compliance still remains ICANN’s responsibility.

II. Comment Summary
PDDRP Support
The concept of creating a Post‐Delegation Dispute Resolution Process (PDDRP) to address improper
activities of registries and registrars is long overdue. NCTA (22 Nov. 2009).
The IOC gives qualified support to the PDDRP. IOC (20 Nov. 2009).
Now that the foundation has been laid for a meaningful procedure to address possible trademark abuse
by ICANN‐approved TLD registries, balanced yet crucial adjustments are within reach. WIPO (Module 5,
20 Nov. 2009).
PDDRP—effective design
An effective PDDRP would promote responsible registry conduct by incentivizing registries to adopt
reasonable, meaningful RPMs and balanced policies and best practices. Such registries would benefit
from safe harbors where they acted to address, at launch and later as required, known relevant abuses.
The PDDRP must be predictable for all parties, including the identification of safe harbors. Neither
trademark owners nor registries or registrants should have to guess about the consequences of the
availability of a PDDRP. WIPO (Module 5, 20 Nov. 2009).
PDDRP Opposition
The PDDRP is unnecessary. Any variation of the PDDRP would require a substantial overhaul with
adequate safeguards to be put in place. RySG (22 Nov. 2009).
Without explanation the staff PDDRP proposal radically departs from the IRT’s proposal and strips out
many of the core concepts that made the process fair and balanced. It is unacceptable. In addition, it is
time for ICANN to accept responsibility for enforcing its agreements and not rely on others to perform
its work and make the tough calls. Consistent with ICANN’s Affirmation of Commitments, it is time to go
back to square one with the PDDRP and produce a process that actually reflects the IRT
recommendations and input from the community as a whole. J. Neuman (Module 5, 7 Oct. 2009).
The PDDPR is deeply flawed. It should not apply to second level domains. Minds + Machines (22 Nov.
2009).
PDDRP is unclear and seems unnecessary
This procedure is not at all clear. It seems to mix without enough details problems with the gTLD string
possibly infringing some trademarks and problems with abusive registrations. For trademark issues, the
trademark holder should have time before the registry starts operating to lodge complaints with ICANN
through designated procedure (Module 3). Giving trademark holders a perpetual right to fight against
some registry far after it started seems to be without merit and completely unbalanced. As for abusive
registrations, it would be hard to identify such large scale bad behavior from the registry except if it is so
blatant that it should have been caught at the application step well before the start of the registry. Such
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cases should be “consequences” of UDRP –i.e. some further review of the registry operations should be
attempted. Given these two points the PDDRP would not be needed. If it PDDRP does exist, the details
suggested for the RRDRP should be adopted. Given the similarities between RRDRP and PDDRP, an
attempt should be made to merge the two for cost and efficiency reasons. P. Mevzek (Module 5, 22 Nov.
2009).
PDDRP‐‐Staff proposal departure from IRT report
The staff proposal is radically different in substance and effectiveness from the IRT report, raises much
concern and dilutes the practical efficacy of the PDDRP. It puts trademark holders’ interests at risk; once
delegation is made they would not have any recourse or rights to institute Post Delegation Disputes
under this policy based on: breach of representations in the gTLD application; breach of Registry
Agreements; or systemic breach of trademarks in the gTLD as a result of willful lacunas in registry
operations leading to infringements. A registry operator who fails to perform the specific RPMs
enumerated in its registry operator’s agreement should be subject to PDDRP claims as set forth in the
final IRT report. BC (23 Nov. 2009). Microsoft (23 Nov. 2009).
PDDRP unduly limited as proposed
The PDDRP as proposed is unduly limited. The standards for infringement at the top and second level
need clarification. Operators of truly generic TLDs will be immune from the PDDRP no matter how the
TLD is being used in combination with second level domains. INTA (20 Nov. 2009).
ICANN contractual enforcement role
The PDDRP would not replace ICANN’s own contractual compliance oversight responsibilities. WIPO
supports the IRT concept that a trademark owner would have the ability to initiate proceedings if the
parties and ICANN could not timely and conclusively resolve the dispute under ICANN’s contractual
framework. ICANN should align its own contractual compliance responsibilities with DNS realities.
Declining the availability of a straightforward option to facilitate ICANN’s enforcement of its own
contract terms in relation to trademark abuse appears inconsistent and may invite resource‐
consumptive court litigation. WIPO (Module 5, 20 Nov. 2009).
ICANN role in PDDRP
The proposal deviates markedly from the IRT recommendations. ICANN should take a greater
leadership role regarding the investigation and enforcement of complaints in connection with the
trademark PDDRP. BBC (19 Nov. 2009). MarkMonitor et al. (20 Nov. 2009). Lovells (22 Nov. 2009).
ICANN role—investigating potential breaches of the registry agreement
The proposed removal of ICANN investigation as a pre‐requisite to filing a PDDRP is unacceptable.
Having ICANN not only involved but integral to the processes is vital because it provides a “check and
balance” between (i) an IP owner that has been harmed by systemic bad faith actions of an irresponsible
registry operator and (ii) the overzealous trademark owner that sought remedies against the registry
operator, when the appropriate party to go after is actually the owner of the infringing domain name
registrations. As stated by the IRT, if the registry were indeed engaging in the type of behavior
addressed by the PDDRP and such conduct violated the registry agreement, then ICANN should enforce
that agreement and apply the remedies it deemed appropriate within the bounds of the agreement. In
addition, requiring an investigation by ICANN as a first step prior to initiation of a PDDRP serves as a
deterrent against an overzealous trademark attorney seeking to go after the registry because it has
deeper pockets or is easier to reach than the ultimate registrants causing the infringements. RySG (22
Nov. 2009). Lovells (22 Nov. 2009).
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The PDDRP raises concern about taking contractual compliance outside the purview of ICANN and
creating rights and remedies beyond those offered in law or as part of an ICANN‐registry contract.
Demand Media (23 Nov. 2009). J. Neuman (Module 5, 7 Oct. 2009).
ICANN needs to do a better job enforcing its contracts with registries and registrars. ICANN should take
a larger role in the PDDRP rather than passing on the entire onus to trademark owners. IOC (20 Nov.
2009).
PDDRP‐‐ICANN role in determining remedies
It is unacceptable to remove ICANN’s involvement in determining the remedies in cases where a panel
finds that a registry has breached its registry agreement by using its TLD to infringe rights of IP owners
(at the top‐level) or by engaging in a substantial pattern or practice of specific bad faith intent to profit
from trademark infringing domain names. How would the immediate appeal to a court from a panel
determination really be accomplished—who does the registry take to court, and what is the basis for
either subject matter or personal jurisdiction? In contrast, if ICANN elected and enforced a remedy the
registry could challenge ICANN on a breach of contract ground. RySG (22 Nov. 2009). J. Neuman (Module
5, 7 Oct. 2009). NICMexico (23 Nov. 2009).
As a matter of principle, any process which could result in penalties or termination of the registry
agreement must be appealable to the ICANN Board and subject to judicial review. Adoption of the
PDDRP would violate ICANN’s bylaws (the Community Objection mechanism would also violate the
bylaws), the Board’s fiduciary duty and California law (Corporations code section 5210). RySG (22 Nov.
2009).
PDDRP‐‐Escalating remedies
Escalating remedies to address abusive registrations should be available under the PDDRP, within limits.
E.g., appropriate remedies should be available for second‐level abuses where it is impractical for brand
owners to file multitudes of UDRP or cyclical URS cases. On the other hand, monetary damages or direct
third‐party determinations that a registry operator contract must be terminated would not be
appropriate in a PDDRP framework. WIPO (Module 5, 20 Nov. 2009).
Procedures should reflect the weight of the PDDRP mechanism
The proposed word limits and time periods do not reflect the intended weight of the procedure. Fees
should be reasonable yet sufficient to prevent misuse (as with the Draft WIPO DRSP Fees for LRO
procedures published as part of DAG v3). Consideration should be given to how to ensure that any
possible follow‐up legal action in other fora does not unreasonably restrict timely implementation of
appropriately ordered PDDRP remedies. WIPO (Module 5, 20 Nov. 2009).
PPDRP Grounds for complaint
Regarding the grounds which a complainant could rely on to initiate and succeed in a PDDRP, those
suggested by the IRT would tackle potential bad faith practices on the part of registries more efficiently.
Lovells (22 Nov. 2009).
Without consultation, ICANN staff substituted its own judgment and revised the grounds for the dispute
by eliminating any tie‐in to the Registry Agreement with ICANN. This seems to be an attempt by ICANN
to remove itself from the dispute process. J. Neuman (Module 5, 7 Oct. 2009).
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PDDRP Content of complaint
The content bullet points seem duplicative. It is not clear whether the standing requirement is, or should
be, separate from the requirement to identify the particular legal rights claim being asserted. Requiring
a “detailed explanation of the validity of the Complaint” is duplicative of the preceding requirements. If
intended to be an additional requirement, explanatory details should be provided. INTA (20 Nov. 2009).
Administrative review of the PDDRP complaint
The administrative review period should be reduced to 5 days. INTA (20 Nov. 2009).
Response to the PDDRP complaint
ICANN should raise the standard for set asides of defaults to “excusable neglect” or some higher
standard to prevent gTLD registry operators from easily avoiding default judgments. The following
statement is also not clearly worded: “If the registry operator believes the Complaint is without merit, it
will affirmatively plead in its response the specific grounds for the claim.” INTA (20 Nov. 2009).
PDDRP‐‐Address top and second level conduct
The PDDRP standard of proscribing registry conduct causing or materially contributing to trademark
abuse should apply to both the top and second levels. WIPO (Module 5, 20 Nov. 2009).
PDDRP‐‐Top level‐‐“Affirmative conduct”
Regarding top‐level disputes, there is no definition of what constitutes “affirmative conduct” by a
registry or what it means to take unfair advantage of, unjustifiably impair or create an impermissible
likelihood of confusion regarding the complainant’s mark. Absent clarification and exemption/safe
harbor provisions the PDDRP could require registries to monitor and “sanitize” the names they register,
requiring them to make determinations they are not competent or well‐suited to make and requiring
costly and time‐consuming human analysis and intervention in what has been an automated process to
date. RySG (22 Nov. 2009).
The PDDRP is unnecessary at the top level—e.g., it is highly unlikely that a .APPLE fruit registry will lie to
ICANN during the application process and risk all its investment by operating the registry in a manner
that exploits the trademarks of Apple the electronics company. Demand Media (23 Nov. 2009).
At the top level it should be sufficient that the registry knowingly permitted or recklessly disregarded
that the use of the gTLD meets the conditions (a), (b) and (c) in the proposed standard so that scenarios
in which a registry turns a blind eye to the abusive use of the gTLD would be covered. INTA (20 Nov.
2009).
PDDRP‐‐Second level disputes
At the second level there is no obligation for the registry to engage in affirmative conduct, but rather
that there is a substantial ongoing pattern or practice of specific bad faith intent to profit from the sale
of trademark infringing domain names. It is unclear what this means and the Registries Stakeholder
Group reserves the right to make further comments about this unique standard. RySG (22 Nov. 2009).
On the second level, if the goal is to stop “rogue” registries from harvesting names, engaging in serial
cybersquatting, etc., then the language must be clear that the registry has to actively participate in such
conduct and is not vicariously liable for the actions of independent third parties. Demand Media (23
Nov. 2009).
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PDDRP‐standard
INTA agrees that the PDDRP should apply to the second level but disagrees with the proposed standard
for second level infringement—it raises many questions and needs clarification. E.g.: the conditions set
out in (i)‐(iii) cover only certain infringement scenarios; they must cover other typical scenarios of
cybersquatting. Another condition should be added under (b) to address domain names which have
been registered and used in bad faith pursuant to the principles of the UDRP. The proposed standard
also does not address the systematic “use” of domain names; it should be made clear that the standard
addresses the systematic registration or use domain names which meet the requirements (b) (i)‐(iii) or
have been registered and used in bad faith. INTA (20 Nov. 2009).
PDDRP—upset to balances in existing law
If the obligations set forth in the PDDRP are interpreted broadly by trademark owners, such obligations
would give trademark owners rights above and beyond what they are given under the existing laws of a
number of jurisdictions. Absent clarification and narrowing of its scope, the PDDRP could upset the
balance struck in existing law. RySG (22 Nov. 2009).
Abusive filings
ICANN must increase protections against abusive filings. ICANN has departed from the IRT approach and
removed the fee barriers, which would serve as a deterrent to abusive filings by overzealous trademark
owners. The changes ICANN made mean that fees will be relatively low and will enable any third party
to file a complaint. RySG (22 Nov. 2009).
The PDDRP must have appropriate mechanisms to counter and seek to prevent abusive filings by
overzealous trademark owners. The IRT went to great lengths to ensure such mechanisms were in place.
Lovells (22 Nov. 2009).
Advance payment of fees
In a change from the IRT, ICANN has recommended that each party, not just the complainant, must pre‐
pay the full amount of the provider administrative fees and the panel fees at the outset of the
proceedings. The threat that the registry must pre‐pay these fees in order to defend itself will scare or
coerce legitimate registry operators acting in good faith. This will also result in endless gaming by
overzealous trademark owners to blackmail registries into settlement, whether or not a trademark
owner’s claims are legitimate or in good faith, harming both registries and registrants. RySG (22 Nov.
2009). J. Neuman (Module 5, 7 Oct. 2009).
PDDRP‐‐Registries‐‐no review on default
Unlike the UDRP or URS, where a review of the facts of the complaint against a registrant is required, if
the PDDRP complainant meets the procedural requirements in filing the complaint (mostly that it has
paid its refundable fee to the provider) and the registry does not respond, there is no further review but
rather automatic remedies. RySG (22 Nov. 2009). J. Neuman (Module 5, 7 Oct. 2009).
To avoid the risk of increased registry abuse in the new gTLD program, panel review should be denied
when the respondent defaults and costs should be refunded to prevailing parties. IOC (20 Nov. 2009).
PDDRP‐‐Hearing option
A hearing should be the default not the exception. Before an order for the potential termination of an
entire registry in which the operator has invested thousands if not millions of dollars, a registry should
have the option of a hearing. RySG (22 Nov. 2009).
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PDDRP‐‐Panel appointment and panel determinations
The period for appointing the panel should be reduced to 15 days. The period for the panel to provide a
decision should be reduced to 30 days. INTA (20 Nov. 2009).
PDDRP‐‐Discovery‐‐experts
If the Provider appoints an expert on its own initiative, the provider must bear the cost of the expert’s
fees. INTA (20 Nov. 2009).
PDDRP‐‐One‐member panel is insufficient
At a minimum, the PDDRP should employ the same standard as the Independent Review Process under
the ICANN Bylaws—i.e. either party may elect a three‐member panel and in the absence of any such
election the issue will be considered by a one‐member panel. The panelist should be more akin to the
type used under the current Independent Review Process—i.e., an international arbitration provider.
Panelists used for UDRP decisions do not necessarily have the right skills, training and qualifications or
expertise to serve as panelists in a PDDRP. RySG (22 Nov. 2009). Three‐member panels are obligatory
given the importance of panel decisions and the potential impact on the business of the registry
operator. Lovells (22 Nov. 2009).
PDDRP‐‐Burden of proof
The standard should be “preponderance of the evidence.” If there is concern that the process may be
abused, safeguards can be included on the back‐end (i.e. the appeals process). INTA (20 Nov. 2009).
PDDRP‐‐Remedies
The section addressing monetary sanctions should be clarified to specify that monetary sanctions (with
the possibility of attorneys’ fees, as are available to registry operators in cases filed “without merit”) will
be paid to the complainant. The panel should have express authority to order remedial measures. The
evidentiary standard for finding a case “without merit” should be the same standard applied to the
complainant. INTA (20 Nov. 2009).
PDDRP is deficient, unworkable and unacceptable (Specification 7)
There should be either: (a) a reversion to the PDDRP proposed by the IRT with changes proposed by
many commentators on the IRT version; or (b) elimination of the PDDRP from the DAG. The current
version of the PDDRP differs from what the IRT proposed and what commenters supported. Its
deficiencies include that ICANN takes itself out of the process; it changes the grounds for dispute; and it
eliminates all protections for abusive filings. R. Tindal (23 Nov. 2009).

III. Analysis and Proposed Response
ICANN thanks the community for its thoughtful set of comments relating to a Post Delegation Dispute
Resolution Process or PDDRP. In reviewing all of the comments, one thing is clear, there are many views
about the PDDRP, many of which contradict each other. The general issue areas have been combined
and are discussed below.

First is the PDDRP Concept in general
Some think that the concept of creating a PDDRP to address improper activities of registries is long
overdue, yet others think it is unnecessary and could provide trademark holders a perpetual claim
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against a registry and additional rights in their trademarks. Still others claims that the PDDRP could put
trademark holders at risk because after delegation they would have no recourse against registries for
violating its registry agreements. ICANN has tried to revise the PDDRP proposal while balancing the
contradictory interests set out in the comments.
In no way would the PDDRP expand the rights of trademark holders, nor would it limit those rights.
Whether the PDDRP exists or it does not, the holder would be free to pursue conduct of the registries in
the appropriate forum if that conduct was actionable. The PDDRP does, however, consistent with the
GNSO recommendation, provide a cost‐effective RPM for trademark holders.
A second area of discussion in the comment forum has been the application of the PDDRP at both the
top and the second level. Some have commented that the PDDRP standard of proscribing registry
conduct causing or materially contributing to trademark abuse should apply to both the top and second
levels. Others have suggested that the PDDRP is unnecessary at the top level while others have
suggested that it should not be applied to the second level. It is clear that the current proposal, like the
IRT proposal for such a process, is meant to apply at both the top and second level. The proposal made
part of the DAGv3, contains language intended to strike a balance between avoiding the imposition of
strict liability on the part of the registry for acts at the second level, while at the same time attempting
to proscribe active involvement by a registry in trademark infringement.
A third area of discussion related to the application at the top and second level issue revolves around
the standards set for each level. Some believe that a reckless disregard standard at the top level is
sufficient, others indicate that affirmative conduct by the registry should be required at both the top
and the second level and others simply seek more clarity. Some have commented that the second level
standard does not reach all of the typical scenarios of cybersquatting and that another condition should
be added to address domain names that have been registered and used in bad faith pursuant to the
principles of the UDRP. Others have requested clarity and examples of affirmative conduct, and/or a
recitation of safe harbors so registries do not feel compelled to sanitize the names they allow in the
registry.
The one thing that must be remembered is that nothing in the PDDRP prohibits the use of the UDRP or
other mechanisms to challenge actual cybersquatting or infringement claims. The PDDRP is meant to
provide a non‐judicial avenue to address systematic bad conduct by registries. In an attempt to balance
all comments, the DAGv3 proposal is being revised to try to achieve further clarity and to make it clear
that, under the PDDRP ignorance of infringing names within a registry is not sufficient to hold a registry
responsible for that infringement. Recall, the UDRP (and other RPMs) are still available against the
registrant of an infringing name.
A fourth and major topic of discussion is why, according to commenters, the PDDRP in the DAGv3
appears to limit ICANN’s role in the process. At the outset, it is important to note that the PDDRP would
not replace ICANN’s contractual compliance oversight responsibilities. Rather, the PDDRP proposal
allows a trademark owner to initiate proceedings if it believes that a registry is liable in some way for
infringing its rights. ICANN remains committed to enforcing contractual obligations and will continue to
do so with all new gTLD registry agreements. If a registry were engaging in the type of behavior
addressed by the PDDRP and such conduct violated the registry agreement, then ICANN will enforce the
agreement and apply the remedies it deems appropriate within the bounds of the agreement.
However, requiring ICANN to be involved before a trademark holder can pursue a claim under the
PDDRP would defeat the purpose of the RPM. Finally, as will be reflected in the revised PDDRP, the

90

New gTLD Draft Applicant Guidebook Version 3 – Public Comments Summary and Analysis

remedies available and recommended by the panel must be approved and enforced by ICANN, thus
contractual compliance still remains ICANN’s responsibility.
Another area of discussion suggests that there should be increased protections against abusive filings.
In response to a Complaint, a respondent may allege that the complaint is without merit, which, if
proven, would entitle the respondent to relief. Still under consideration is the manner in which a panel
would be able to determine if a complaint was filed without merit and the attendant burden of proof
associated with such a claim. If the panel made that determination, it would have the discretion to
recommend the appropriate sanctions. While it is believed that these sanctions would offer sufficient
deterrence against abuse, if others should be considered, further comment is welcome.
The issue of sanctions leads to the broader discussion of remedies. Some suggest escalating remedies to
address abusive registrations in the appropriate circumstances. Others suggest that appropriate
remedies should be available for second‐level abuses only where it is impractical for brand owners to
use the UDRP or in cyclical URS cases. Moreover, some have suggested that monetary damages or
direct third‐party determinations that a registry operator contract must be terminated are not
appropriate in a PDDRP framework. The current proposal allows the panel latitude to make
recommendations that it deems appropriate under the specific facts and circumstances of each case
with ICANN review of the recommended remedy. It would be impossible to envision each and every
circumstance that might form the basis for a complaint. On balance, this appears to be the preferred
approach in light of the vast differences likely to appear in each of the cases. It should be pointed out,
however, that commenters were right when they noted that ICANN, and not the panel, should have to
approve and enforce the recommended remedies, and that will be reflected in the revised PDDRP.
The registries also argue that requiring the registries to pay the full amount of each matter up front will
scare legitimate registry operators. ICANN is considering how to revise that and balance the need for
full payment up front with the understanding that the registries will be under contract with ICANN and
be required to comply with the finally approved remedies. The revised PDDRP may reflect some change
in this regard.
Several comments address specific procedural points of the PDDRP. For example, a few of the
procedurals deadlines have been questioned – some as too long and some as too short. ICANN will
continue to adjust those in the proposal as deemed appropriate and some will be revised. However, a
balance must be sought between providing an efficient and cost effective RPM and allowing the
provider adequate time to review the evidence and make an educated determination as to the
respective rights of the parties.
One commenter has suggested that a hearing should be the default as opposed to the exception. It is
important to remember that one of the goals of the PDDRP as an RPM is to provide efficiency. In
keeping with that aim, the PDDRP proposal is that there should not be a hearing unless one was
requested. In this manner the cases that are appropriate for a hearing will still get one, and those that
do not need one will not consume resources.
A couple of comments revolve around the expert panels. It has been suggested that if the panel request
appointment of an expert, then the panel or provider should cover that expense. At first blush, such a
recommendation has appeal. However, the reason to appoint the expert is to assist the panel in
reaching a fair and informed determination. As such, it appears that the parties should bear the cost of
any expert the panel reasonably retains. Also related to panels, some have suggested that either party
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may elect a three‐member panel and in the absence of any such election a one‐member panel will
preside. ICANN will review this and possibly suggest a revision to the PDDRP, but is also cognizant of the
need for efficiency.
Finally, questions have arisen as to what review would be undertaken for default. The current proposal
envisions circumstances in which default could be set aside for such things as excusable neglect, but the
question remains, if default, does the complainant automatically prevail? While some suggest the
answer is yes, others disagree. In many RPM scenarios that have recently been discussed, including the
URS proposal, the panel is required to do an analysis on the merits of the complaint, even if no answer
or response is filed. ICANN accepts this suggestion and the PDDRP will be revised.

Registry Operator Covenants
I. Key Points
•

•
•

The covenants in the new gTLD agreement are designed to ensure that new registry operators
will be bound by certain obligations necessary for the security and stability of the DNS and the
Internet, while being flexible enough to allow for a diverse array or registry operators with
differing business plans.
ICANN will continue to explore ways to reconcile registry operator covenants with laws and
regulations applicable to geographically diverse registry operators.
Technical comments on the specifications to the new gTLD agreement are welcome and are
being considered by ICANN technical personnel.

II. Comment Summary
Contract obligations—overreaching or inapplicable in some situations
The level of requirements should match the type of TLD and applicants. Some of the provisions of the
agreement are overreaching (e.g., the continued operation instrument in 2.1 is U.S.‐centric and would
not have any practical value in some other parts of the world; section 2.2 is contrary to French law
regarding protection of personal data; and section 2.3’s requirements would only make sense for certain
types of TLDs). For a community TLD, ICANN‐defined performance requirements should be limited to
the TLD name service and public Whois service. City of Paris (22 Nov. 2009).
With regard to registrant’s personal data publication per section 2.2, it is inapplicable to the French legal
framework. ICANN should update the DAG to provide that provisions such as those approved for the .tel
registry agreement may be acceptable. AFNIC (22 Nov. 2009).
Approved services; additional services (sec. 2.1)
The phrase “at http: …as such policy may be amended from time to time” should be deleted. Instead,
there should be a reference to the RSEP that is self‐contained within the registry agreement as an
exhibit. The last sentence should also be deleted for contract certainty. The need for amendments is
adequately addressed by the existing process. RySG (21 Nov. 2009).
Data Escrow Requirements (Specification 2)
All terms must be properly defined; a number of specific, technical language suggestions and
refinements are required (provided in RySG comments). RySG (21 Nov. 2009) Data collection
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methodology (registrar data forms) should be streamlined and possibly centralized. M. Neylon (22 Nov.
2009).
Escrow Agent Requirements
ICANN should provide specifications before the new gTLD launch regarding the requirements for an
escrow agent and consider differences between western country standards and non‐western country
standards (e.g., it could be illegal for an IDN gTLD applicant from a non‐western country to escrow the
data with a US/western agent. Y. Keren (Module 5, 22 Nov. 2009). S. Subbiah (Module 5, 23 Nov. 2009).
UNINET (22 Nov. 2009).
Format and Content for Registry Operator Monthly Reporting (Specification 3)
Fields 36, 37, and 38 are provided at ICANN’s request per the Add Grace Period (AGP) Limits Policy
implementation notes, not in accordance with the AGP Limits Policy. RySG (21 Nov. 2009)
Schedule of Reserved Names at the Second Level in gTLD Registries (Specification 5)
For country and territory names, it would be helpful for ICANN to maintain the authoritative list or
provide authoritative links to the official documents. Specific clarifications also are requested by RySG
regarding provisions. RySG recognizes that for certain TLDs the ability to use geographic names at the
second level would be beneficial and non‐objectionable. ICANN should establish a process pursuant to
which a TLD could register geographic names at the second level. RySG (21 Nov. 2009)
Audits should be expanded
For the third time COA asks ICANN to revise the registry agreement to give ICANN authority to audit new
gTLDs registries regarding material misrepresentations made in the application and contract negotiation
process, as well as material statements that are no longer true. Section 2.11 is deficient because it only
authorizes audits for compliance with covenants contained in Article 2, while the warranty of
truthfulness of these statements is in Article 1. COA (22 Nov. 2009).
ICANN is also prevented from making any unannounced audits of registries; this is unjustified and should
be removed. IPC (22 Nov. 2009). SIIA (23 Nov. 2009).
INTA reiterates that ICANN itself should conduct audits vis‐à‐vis technical check questions 3, 7. 8 and 9
in section 5.2.1 or in the alternative a third party should conduct the audit. All audit terms should be set
forth before the application round opens. The pre‐delegation testing procedure in DAG v.3 is an
important and encouraging development, but ICANN should establish all testing criteria and procedures
before the new gTLD application round opens. The persons/entities conducting the testing should be
identified so that criteria, procedures and persons/entities can be fully vetted. INTA (20 Nov. 2009).
Audits should be limited
In the first sentence “quarter” should be deleted and replaced with “year.” One audit per quarter is
excessive. There should not be more than one audit per year covering the same ground (i.e., should not
do multiple operations audits in the same calendar year). Site visits should require more than 5 calendar
days’ notice—10 business days is more reasonable. RySG (21 Nov. 2009).
Continued Operations Instrument not always appropriate
The continued operations instrument laid out in Specification 8 is not always appropriate or necessary
(e.g. a gTLD operated by a public authority). This requirement should be replaced with a form of
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commitment by a third party to ensure continued operations of the registry for three years, at its own
expense, in case of failure of the registry operator. AFNIC (22 Nov. 2009).
Ongoing registry eligibility and objection process (sec. 5.4.1)
The mission/purpose as described in standard applications should be used to determine ongoing registry
eligibility. If the purpose is changed when implemented (e.g. a standard TLD described to be publicly
available is actually kept for internal use) there is no recourse under the existing Terms and Conditions
unless intellectual property rights are infringed. For meaningful objections to be raised to applications,
objectors must understand how the TLD is to be used, and that the self‐prescribed use will not change
over time. MarkMonitor (Module 5, 20 Nov. 2009).

III. Analysis and Proposed Position
The purpose of the new gTLD agreement is to provide a basic agreement among different types of
registry operators (applying for varying types of gTLDs) and ICANN with respect to the operation of new
gTLDs. Some modifications to the form may be appropriate (for example in the case of gTLDs that might
be operated by governments or inter‐governmental organizations), but the goal has been to create an
agreement that is appropriately flexible for all types of potential new gTLDs. The relatively low annual
fee will not provide the resources to enter into unique registry agreements with operators of possibly
hundreds of potential new gTLDs. To the extent that a potential registry operator believes that the new
gTLD agreement conflicts with specific laws, ICANN expects that such registry operator will provide a
complete analysis with respect to such conflicts during the application process.
The RSEP process has been established as an ICANN consensus policy, and is subject to change based on
evolving technologies and standards. It would be inappropriate to limit the reference to the RSEP to the
current process for purposes of a long‐term agreement.
ICANN is willing to work with the technical community to refine the language in the data escrow
requirements set out in Specification 2 and the report fields set out in Specification 3.
The requirements set forth in Specification 2 will apply to all escrow agents but there is no requirement
that registry operators engage an escrow agent from any particular region. The requirements are in
place to ensure that there is no loss of registry data and are not meant to discriminate against potential
escrow agents in non‐western countries.
The Governmental Advisory Committee has indicated a strong preference that geographic names be
restricted at the second‐level as set forth in the draft agreement. Working with the GAC, ICANN
published in version 3 of the Guidebook protections for country and territory names at the second level.
The names protected appear on certain lists. No translations of the names are protected unless the
translation appears on those lists (i.e., the lists themselves are complete and dispositive). The lists are
maintained by a independent agencies, the ISO and the UNEGEN. As requested by the Regitry
Constituency, links to those lists can be provided in the agreement.
All registry operators will be required to re‐certify as to matters stated in their TLD application prior to
entering into the new gTLD agreement. All registry operators will also provide a warranty that such
statements are true. Audits are limited to operational matters and ICANN believes that the audit
mechanics set out in Section 2.11 will provide ICANN with the rights it needs to ensure compliance with
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registry agreement provisions while being minimally invasive to the business operations of registry
operators.
The “Continued Operations Instrument” is intended to ensure the continuity of all new TLDs in order to
protect registrants. ICANN believes such an instrument is appropriate for all registry operators. Public
authorities are subject to bankruptcy and other failure and should not necessarily be exempt from this
requirement in all cases. The mechanics of the Continued Operations Instrument are still under review
and subject to community input. While such instruments will be required, some registries may be
exempted from a requirement to transfer data and operations to a successor registry. An example might
be a TLD such as .post if the registrants solely consist of member states. It will be difficult to write bright
line rules for such an exemption.
While, ICANN expects that each applicant will initially maintain a new TLD for the purposes it states in its
application, there is no requirement in the new gTLD agreement that the applicant always maintain the
currently intended use of the TLD. (The one exception being the continuing obligation to enforce
registration restrictions in the case of community‐based gTLDs.) ICANN recognizes that business plans
may change over time and registry operators should be given requisite flexibility in operating new TLDs
after delegation.

Protection of Third Party Rights
I. Key Points
•
•

The appropriate rights protection mechanism requirements are the subject of ongoing debate
and study.
New registry operators will be required to implement some baseline protections.

II. Comment Summary
Protection of legal rights of third parties (sec. 2.8)
It is unclear why ICANN would have an approval right for any changes or modifications, when it does not
appear to have such a right initially when Registry Operator specifies the process and procedures it will
use. The words “at a minimum” should be deleted because they suggest that registries must adopt
additional protections above and beyond those stated in Specification 7. The provision should be
replaced with the following: “Protection of Legal Rights of Third Parties. Registry Operator must specify,
and comply with, a process and procedures for launch of the TLD and initial registration‐related and
ongoing protection of the legal rights of third parties as set forth at [see specification 7].” Also, RySG
remains concerned that the v3 Registry Agreement must not create rights that are inconsistent with
existing law. RySG strongly objects to the scheme requiring registries to protect the legal rights of third
parties. If registries voluntarily choose to do so, they should be required to live up to their promises to
do so. It is entirely unreasonable to require registries to implement and adhere to any RPMs that may be
mandated from time to time by ICANN. This is akin to unilaterally amending the terms and conditions of
the contract, would damage certainty and deter investment. The same is true regarding the proposed
PDDRP, which may be revised from time to time. As the entire scheme is still under development, RySG
reserves the right to comment further. RySG (21 Nov. 2009).

III. Analysis and Proposed Position
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Debate regarding appropriate requirements for rights protection mechanisms continues as one of the
"overarching issues"; see <https://st.icann.org/new‐gtld‐overarching‐issues/> for additional details. The
GNSO has undertaken a review the findings and recommendations of the IRT and staff proposals and a
consideration of additional appropriate requirements.
The requirements set forth in Specification 7 are meant to establish a baseline of rights protection
mechanisms and each registry operator is not obligated to implement procedures or safeguards beyond
that baseline, except as required by future policies or amendments to such baseline protections.
Additional safeguards may be implemented by the registry operator as it sees fit for the operation of its
business.
The general business community continues to express concern over rights protection matters and
registry operators will be expected to implement reasonable third party rights protection mechanisms
to address these concerns.

Term, Termination and Continuity
I. Key Points
•

•
•

The new gTLD agreement’s termination/renewal provisions attempt to strike a balance between
registry operators that need certainty with respect to the continued viability of the TLD and
those in the community concerned about the need for proper enforcement of registry operator
obligations following delegation.
Termination/non‐renewal is reserved for the most serious breaches of the agreement, which
breaches must occur on several occasions.
In the case of termination/non‐renewal of the agreement, ICANN will consider whether re‐
delegation is appropriate and will consult with the former registry operator prior to any re‐
delegation.

II. Comment Summary
Non‐renewal by ICANN too easy
Three cured breaches over ten years should not necessarily result in non‐renewal. It is unclear what
purpose an automatic three strikes rule serves. RySG is concerned about the expanded number of
offenses that could result in non‐renewal, even offenses that seem mundane. Regarding sec. 4.3,
Termination by ICANN, there should not be different terminology used for “breach” or “default.” These
commonly mean the same thing and care should be taken to ensure that there are no differing notice
and cure provisions or other obligations owing to the different terminology used. Regarding sec. 4.3(b),
there must be an objective standard for “testing and procedures necessary for delegation of the TLD
into the root zone” and there should be a standard cure period allowed. Sec. 4.3(c) should require a
“material” breach and be subject to the protections of sec. 4.3(a), including final determinations by a
court or arbiter. RySG (21 Nov. 2009).
Non‐renewal by ICANN too hard
The DAG v3 changes have made the ability to disallow renewal of the registry agreement even weaker.
While it is important to give registry operators the ability to cure defaults, ICANN should retain power
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not to renew a registry operator’s agreement based on breaches of any portion of the registry
agreement. INTA (20 Nov. 2009).
Renewal should be subject to re‐bid
There should be no presumptive renewal for registries; registry operations should be regularly tendered
through open competition like any other procurement contract. G. Kirikos (22 Nov. 2009). M. Berkens
(23 Nov. 2009). S. Roberts (23 Nov. 2009)
Termination by registry operator
What does it mean to terminate a contract with ICANN for ICANN’s breach? Would the relevant registry
get to keep the ability to continue operating the registry for that particular TLD? Termination is not a
sufficient remedy in the event of a breach by ICANN, as the Registry Operator would not be provided an
ability to recover any losses. ICANN should have service level agreements with the registries to provide
for an additional meaningful remedy to a breach by ICANN. Monetary penalties and sanctions not
subject to the limitations of liability may be the only potential meaningful penalties, as opposed to
termination by the Registry Operator. Section 4.4(b) will not be necessary once ICANN eliminates its
unilateral right to amend the Registry Agreement. RySG (21 Nov. 2009).
Branded TLD Continuity
Provision should be made for how the closure of a branded TLD will be handled. Where the branded TLD
owner makes satisfactory provision for the transfer or closure of any second‐level domains, it should be
permitted to discontinue the TLD without it being re‐allocated to an unconnected third party. ICANN
must foreclose the possibility that a branded TLD might be re‐allocated or managed by a follow‐on
registry if the brand owner becomes insolvent or chooses to discontinue operation of the registry—in
such cases, authority to operate the registry must be perpetually associated with the trademark owner.
INTA (20 Nov. 2009). IPC (22 Nov. 2009). SIIA (23 Nov. 2009). Microsoft (23 Nov. 2009).
Continuity plan (sec. 4.5)
In the first sentence, after “this Agreement” insert “as provided in Section 4.3”. This edit is needed to
ensure that the transition assistance is provided upon proper termination. In the second sentence
before “consultation” insert “proper termination and” and delete “as the same may be provided from
time to time.” There should not be an ability to unilaterally amend the continuity plan (which is
presently not yet finalized). RySG is unclear as to how the continuity plan applies in this context. It is
primarily geared towards ICANN’s responsibilities. RySG (21 Nov. 2009).
Termination of registry agreement by ICANN
Can ICANN terminate the registry agreement once the delegation process has been successfully
concluded including all set up tests? What safeguard and accountability mechanisms exist once a gTLD is
up and running to ensure the domain management fulfill their obligations, and if not to revoke their
registration license, transfer it or have their gTLD shut down altogether? M. McAdam (21 Oct. 2009).
Timeframes, including six month maximum timeframe for entering registry agreement contract with
ICANN (sec. 5.1)
If, after evaluation and if necessary, after dispute resolution and string contention processes, the
agreement is not signed by that point then the proposal should be rejected. If there was a contention or
auction, the second winner should then have the possibility of signing the final contract if it still complies
with all requirements. This would ensure that the community and/or end users would not be frustrated
to see that some TLDs do not go forward. The same idea should apply to testing procedures (they
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should not last more that “x” months). A specific page on the ICANN website should deal with the final
life of all proposals listing each TLD/registry operator being in phase of “signing the contract,” “doing the
final technical tests”, “IANA delegation”, etc. with dates when each event happened. P. Mevzek (Module
5, 22 Nov. 2009).

III. Analysis and Proposed Position
As stated in response to comments on v.2 of the Draft Applicant Guidebook, after considering
community input, ICANN determined to propose a longer initial contract term in the proposed new gTLD
agreement as a measure to facilitate business planning by prospective new registry operators and
encourage investment in new TLDs. Given the length of each agreement’s term, ICANN requires the
ability to terminate or not renew the agreement if a registry operator fails to live up to its obligations
under the agreement. ICANN believes the changes made to the termination and renewal sections of the
new gTLD agreement strike the right balance between those in the community that feel that registry
operators must have significant certainty with respect to the renewal/termination of the agreement and
those that are concerned that ICANN will not have the ability to terminate agreements with bad actor
registry operators.
In response to community comment, ICANN revised the new gTLD agreement to allow the registry
operator to terminate the agreement under certain circumstances. If the registry operator terminated
the agreement, the registry operator would not be allowed to continue operating the registry and the
registry would either be transitioned to a new registry operator or wound down in accordance with the
agreement.
In response to community concerns over the re‐delegation of “branded TLDs”, ICANN revised the new
gTLD agreement to require consultation with the registry operator prior to any transition. ICANN must
retain the ultimate authority over transitioning TLDs of failed registry operators in order to fulfill its
mandate to maintain the stability of the DNS.
The ICANN continuity plan is a work in progress and adherence to the final policy, as it may be amended
in the future, is critical to the stability of the DNS.
The termination/delegation provisions in the new gTLD agreement allow ICANN to terminate/not renew
the agreement if the registry operator fundamentally and materially breaches certain covenants in the
agreement. These provisions are meant as safeguard and accountability mechanisms to be enforced
after the new TLD is delegated and operating.
If, after evaluation and any string contention or dispute process is concluded, a prospective registry
operator fails to enter into the registry agreement within 90 days, ICANN may offer the runner‐up the
option to proceed with its application. In keeping with ICANN’s mandate of transparency, the progress
of gTLD applications will be tracked and publicly available.

Registry‐Registrar Separation
I. Key Points
•

Community interest in the registry‐registrar separation model remains very high.
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•

ICANN intends to propose a new model in the next draft of the new gTLD agreement that will
incorporate discussions, debates and studies conducted to date.

II. Comment Summary
Registry/registrar separation
ICANN became a supporter of removing separation of registry and registrar functions after it became
clear that ICANN could become the monopoly holder of the root zone. Having that enforced separation
would require ICANN to choose to become the registrar for the root zone or to own the root zone
editorial process which it has claimed since its inception. ICANN apparently does not want to make that
choice—it wants both. B. Manning (8 Oct. 2009).
Registry/registrar separation—questions
Regarding consideration of this topic at the Seoul meeting: (1) How did ICANN choose only the four
options for community discussion and consideration with respect to this issue that are set forth in the
DAG v.3? (2) What (and where) is the economic data to support these options and not others? (3) If the
community wishes to add options for consideration how should this be done before November 22, 2009
when DAG v. 3 comments are due? (4) What is the process for deciding on the final menu of options
that will be considered? (5) What is the process and timeline that ICANN will use to make final decisions
on the registry/registrar separation issue? (6) How will ICANN apply the construct that is finally decided
upon to existing TLDs as opposed to new TLDs? VeriSign (22 Oct. 2009).
Registry/registrar separation—policymaking process
What is the final process ICANN will use to make final decisions on the registry/registrar separation
issue? When in the process will comprehensive economic data supporting the four options set forth in
DAG v.3 be presented? Must the new gTLD program await resolution of this issue? VeriSign (27 Oct.
2009).GoDaddy (22 Nov. 2009).
The following should be added as an option for consideration and discussion regarding vertical
integration: If the status quo is changed, ICANN should require either (1) complete restriction of
registry/registrar cross‐ownership or (2) complete lifting of any such restrictions. VeriSign (27 Oct. 2009).
Any changes in the existing registry/registrar separation policies need to be developed using the policy
development process. This should be a parallel track but not an overarching issue that needs to be
solved before new gTLDs are introduced. SIDN (23 Nov. 2009).
Registry/Registrar Separation—support for “vertical integration” (sec. 2.9)
The first option of “vertical integration” is the best approach (i.e., (a) No cross ownership restrictions
except where there is market power and/or registry price caps (regulation needs, if any, left to
regulating authorities)). It benefits consumers through better price, innovation and service; is supported
by ICANN precedent in numerous TLDs; is the norm in almost every other industry; and safeguards will
remain in place. Without it, many new registries will be hindered if registrars do not offer their TLDs.
Registrars, the main beneficiaries of vertical separation rules in .com, support this option for new TLDs.
R. Tindal (23 Nov. 2009).
Registry/registrar separation—ICANN consideration of RySG views (sec. 2.9)
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RySG is concerned that there is no apparent community support for the inclusion of the vertical
integration options in v3 of the Registry Agreement. There was no inclusion of the RySG supermajority
position or minority position as set forth in the v2 comments. ICANN must consider those RySG
comments in addition to the ones it chose to consider in v3. RySG (21 Nov. 2009).
Vertical integration is not harmful
Domain names should be registered only by ICANN‐accredited registrars. ICANN should maintain the
current structural separation requirements between registry and registrar functions, and the
requirement that registries not discriminate amongst registrars. Vertical integration of registries and
registrars would be beneficial; risks of malicious behavior would not be prevented by prohibiting such
vertical integration. There is a history of registrars selling the TLDs of affiliated registries in gTLDs and
ccTLDs with no allegations of wrongdoing. ICANN should not prohibit affiliates of ICANN‐accredited
registrars from applying to be a new TLD registry operator or from providing any types of services to
registry operators. ICANN should not strictly prohibit registrars from selling registrations for TLDs of an
affiliated registry operator. RSG (22 Nov. 2009).
Allow cross ownership
Opposing arguments to prohibit cross ownership are driven by the desire of incumbent registries to
maintain their protected market positions and not by consumer welfare and business efficiencies. We
agree with ICANN’s economists that absent extraordinary circumstances of market power there is not a
good basis to prevent a registry from owning a registrar that is accredited in the registry’s TLD. The
following things should not change: legal (structural) separation of registries and registrars, guaranteed
access to a registry by any registrar who wishes to offer its names; and non‐discriminatory treatment of
all such participating registrars. Demand Media (22 Nov. 2009).
NeuStar believes that registrars should be permitted to become registry operators, but the
longstanding, successful policy of structural separation should remain in place. NeuStar (23 Nov. 2009).
Don’t allow cross ownership
There should be complete separation of registry and registrar activities, and registries should not be
permitted to register domains in their own TLD, with the possible narrow exception of single‐owner,
branded TLDs. Without such separation, the door will open to “insider trading”, abusive domain
registration practices and higher prices for some registrants. INTA (20 Nov. 2009).
Relax cross ownership restrictions for single brand holder registries
ICANN should consider eliminating the registry/registrar separation requirements in cases of single
brand holder registries. MarkMonitor et al. (20 Nov. 2009).

III. Analysis and Proposed Position
ICANN recognizes that there are still significant community concerns and a variance of views regarding
the appropriate registry‐registrar separation model. ICANN is continuing to seek additional opinions on
these issues and foster further discussion in order to refine the model and its parameters.
Additional detail regarding the current state of registry‐registrar separation policy is set forth in the
letter from ICANN Chairman Peter Dengate Thrush to GAC Chairman Janis Karklins dated 22 September
2009 located at http://www.icann.org/correspondence/dengate‐thrush‐to‐karklins‐22sep09‐en.pdf.
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Based on debates on the subject held at the ICANN meetings in Seoul, discussion during the consultation
with certain community representatives held on 7 January 2010 in Washington D.C., and ongoing study,
ICANN will propose for community comment a new registry‐registrar separation model for inclusion in
the next draft of the gTLD agreement.

Pricing Controls
I. Key Points
•
•

Price caps are not necessary or desirable. Registrars and Registrants will be protected against
predatory pricing by certain other provisions (i.e. notice periods and non‐discrimination
requirements) and market forces.
Existing pricing controls will remain in place.

II. Comment Summary
Additional pricing protections are needed
INTA welcomes the changes made to the draft registry agreement attempting to address concerns about
the absence of price caps, but the potential for abusive pricing remains. Under DAG v3 a registry
operator can, at its sole discretion, increase prices over time. The vast majority of domain name
registrants do not register domain names for a long term, so proposed long term solutions are not
adequate. Additional measures to prevent, discourage and control abusive pricing are needed. At a
minimum, registry operators should be required to provide a rationale for requested price increases that
are in excess of some incremental uniform increase indexed to a set standard, such as the cost of living
index. INTA (20 Nov. 2009).
This revised provision is still not enough; it still allows unrestricted prices because it has a loophole.
Registries will simply have everyone agree that they can change the price at any time in their
agreements that most people do not read. Alternatively they could provide hidden discounts for people
while raising prices for all others. Hard caps are needed—i.e., no more than twice the .com price.
Registrants should make a clear statement on the need to protect their registrant clients from predatory
pricing by registries with the safety mechanism of hard price caps in sec. 2.10. G. Kirikos (22 Nov. 2009).
M. Berkens (23 Nov. 2009). S. Roberts (23 Nov. 2009).
ICA commends the new language in the Registry Agreement that makes progress on preventing
differential pricing of domain renewals that could permit a registry to tax the success of domain
developers. It should be clarified that the pricing rule that accompanies a particular domain at its
inception should carry over to any subsequent acquirer regardless of how they obtained it. ICA (23 Nov.
2009).
Pricing – impact of registrars
The new language about renewal pricing needs clarification. The current version does not differentiate
between varying second level names and does not fully recognize registrars’ role in domain pricing.
Suggested modified language: “[Registry Operator shall offer a domain registration renewal at the same
price as the initial registration price for that name, unless the registrant agrees to a higher price at the
time of the initial registration of the domain name following clear and conspicuous disclosure of such
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renewal price by Registry Operator and clear advice by the relevant registrar that renewal price may be
higher than initial registration price.”] R. Tindal (23 Nov. 2009).
Pricing impact—existing gTLDs
A clear statement is needed that existing TLD registries will not be allowed to deviate from the well‐
established general pricing structure that has defined the market in existing gTLDs .com, .net., etc. The
absence of ICANN’s position on this point leaves global stakeholders feeling that ICANN is disconnected
or unconcerned about potential abuses of registrant consumers who are the financial backbone of the
Internet itself. M. Menius (22 Nov. 2009). E. Muller (23 Nov. 2009).
Clarification needed in pricing provision
Clarification is requested on what “net of refunds, rebates, discounts” means, as well as the bracketed
sentence about offering of all renewals at the same price, what “same price” means, and whether that
pertains only to a Registry Operator who is selling directly to a registrant. The proposed language seems
to restrict a registry’s ability to offer a discount on renewals to registrants who commit to a longer
renewal term, e.g. five years. Further, a registry could disclose renewal pricing‐‐e.g., by posting a pricing
policy on its website. However, the registry has no direct relationship with the registrant and should
have no responsibility to disclose pricing to a registrant. Registry pricing and the fee a registrar charges
are not the same. In the final sentence, what does “public query‐based DNS lookup service’ mean—that
alternative models are not allowed, such as free registration with fees for resolution? RySG reserves the
right to provide additional comments on this section, depending on the answers to these questions.
RySG (21 Nov. 2009).
Market forces should govern pricing
Section 2.10 of the proposed registry operator agreement should be removed with the understanding
that the consumer protection it seeks to address will be addressed through market forces as it has been
with all of the non‐price regulated existing registries. D. Schindler (Module 5, 24 Nov. 2009).
Other considerations beyond competition must be considered
Price competition does not necessarily mean lower prices for domains. It is also a question of the added
value a new domain offers. dotBERLIN (15 Nov. 2009). dotbayern (16 Nov. 2009). D. Krischenowski (17
Nov. 2009). M. Maller (18 Nov. 2009). M. Tofote (18 Nov. 2009). G. Werner (18 Nov. 2009). S. Lubek (19
Nov. 2009). H. Krueger (20 Nov. 2009). dotKoeln GmbH (21 Nov. 2009). dothamburg (22 Nov. 2009).
HOTEL (22 Nov. 2009).

III. Analysis and Proposed Position
After significant community comment and an expanded and comprehensive review of pricing controls,
imposition of pricing caps on new registry operators does not appear to be necessary or desirable.
However, public comment has led to the inclusion of steps to discourage and provide notice for large
price increases for renewal of registrations.The protections against predatory pricing in the current draft
of the new gTLD agreement will provide registrars with enhanced notice periods prior to pricing
increases and will require registry operators to not discriminate among registrars with regard to pricing.
Nothing in the proposed agreement for new gTLDs will directly modify the obligations of existing registry
operators with regard to price caps; absent any amendments to existing registry agreements those
provisions will continue in effect. Any requests from existing registry operators to modify their existing
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agreements would be subject to community review and comment and ICANN approval. ICANN has
promised in its agreement with existing operators that ICANN will "not single out Registry Operator for
disparate treatment unless justified by substantial and reasonable cause."
The Registry constituency questions the meaning of “public query‐based DNS lookup service.’ We agree
with the point made there. Section 2.10 will be clarified in the next version of the new gTLD agreement
with respect to the language cited by the RySG. The proposed agreement would require that free public
query‐based DNS lookup service will be required to be implemented by the operators of all new gTLDs.
ICANN agrees with the comments that the value of new gTLDs is not limited to just competition for
lower prices for domains but that other forms of service and value are important.

ICANN Fees
I. Key Points
•
•
•

ICANN fees are meant as cost recovery mechanisms and, as such, must increase as the DNS
expands and costs increase.
The costs of the RSTEP process should be shared by the registry operator that stands to benefit
from that process and the introduction of innovative services.
The ability of ICANN to collect registrar fees directly from the registry operators in the event
that it is unable to collect directly from registrars is crucial to the funding needs of ICANN and
such fees can be recovered by registry operators via each registry‐registrar agreement.

III. Comment Summary
Registry‐level Fees (sec. 6.1)
RySG reiterates its v2 comments—the proposed mechanism seems to abandon cost‐recovery
obligations and amounts to a revenue share. RySG (21 Nov. 2009).
The logic behind some of the fees is bizarre. E.g., registrar accreditation should be covered by the
accreditation application fee. The amount for the registry operator fee (minimum $25K) should be
revised considering that one current registry operator pays less than $1K per year. M. Neylon (22 Nov.
2009).
RSTEP Cost Recovery (sec. 6.2)
RySG reiterates its v1 and v2 comments—this provision should be reconsidered given the negative
impact it will have on innovation in the TLD space. RySG (21 Nov. 2009).
Variable registry‐level fee (sec. 6.3)
RySG does not see the cap on the per‐registrar component that was supposedly added. RySG objects to
registry operators being forced to act as guarantors for registrars. At this time, registries have no ability
to select the registrars they do business with. If ICANN accredits registrars that cannot or will not pay,
this should not become an obligation of registries. Language on this point suggested by RySG in v2
should be added. Finally, as more of the burden of payments to ICANN falls on registries, the registries
believe they should have a similar approval right to the ICANN budget as currently enjoyed by the
registrars. RySG (21 Nov. 2009).

103

New gTLD Draft Applicant Guidebook Version 3 – Public Comments Summary and Analysis

Adjustments to fees (sec. 6.4)
If such fees are subject to increase based on the CPI, they should also decrease if the CPI goes down.
RySG (21 Nov. 2009).
ICANN revenue increase
ICANN’s revenue is expected to substantially increase after new gTLDs launch. Does ICANN have an
exact plan about how to handle this money and remain a non‐profit corporation? A. Sozonov (Module 5,
23 Nov. 2009).
ICANN’ s main job appears to be monitoring the wired monies from a few hundred contracts and
arranging 3 ICANN meetings a year. S. Subbiah (Module 5, 23 Nov. 2009).
ICANN should publish what it will do with all the money that it will collect from the new gTLD and ccTLD
applications. UNINET (22 Nov. 2009). D. Allen (23 Nov. 2009).

III. Analysis and Proposed Position
ICANN considers the fees set forth in Section 6 of the new gTLD agreement to be fair and in keeping with
the goal of cost recovery given what could be a rapidly expanding DNS.
The costs and fees for the RSTEP have been borne to date by ICANN. The costs and fees are expected to
increase substantially in the future due to increased sophistication in new registry services and such
increases are not part of the ICANN budget. If the number of registries increases significantly and ICANN
is still required to cover theses costs, the fees charged to all registries could be increased to cover the
additional cost. Those new services that are subjected to the RSTEP process will need to be funded by
the registry operator’s seeking to profit from such services.
The variable registry‐level fee (pass through of the registrar fee) is necessary in the event ICANN is
unable to collect fees at the registrar level. This fee is intended to be recoverable by the registry
operator pursuant to a provision included in the registry‐registrar agreement. This pass‐through is
intended to be consistent with the one found in present registry agreements. The per‐registrar fee will
be capped at the amount determined by the ICANN board each fiscal year.
Because decreases in the CPI are extraordinarily rare on an annual basis, ICANN does not believe fees
need to be subject to a board‐approved reduction based on CPI decreases.
ICANN intends to utilize increased revenues from the new gTLD program to support the new gTLD
program and continue to fulfill its mandate to maintain the security, stability and interoperability of the
DNS and the Internet.

Technical Specifications and Requirements
I. Key Points
•
•

Because of their importance to the security and stability of the DNS, DNNSEC and IPv6 will be
required to be implemented by all new gTLD registry operators.
ICANN will continue to consult with the technical community regarding the appropriate service
level requirements for inclusion in Specification 6.
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•

ICANN will continue to review and supplement the ICANN gTLD Registry Continuity Plan based
on community comment and policy discussions.

II. Comment Summary
DNNSEC
The guidebook needs to be clear on whether DNSSEC will be a requirement to run a new registry, and
ICANN must appreciate that some applicants may be caught between an ICANN requirement for DNSSEC
and a local government that objects to it. Y. Keren (Module 5, 22 Nov. 2009). A. Sozonov (Module 5, 23
Nov. 2009). S. Subbiah (Module 5, 23 Nov. 2009).
DNSSEC is made mandatory for all applicants in Module 5. ICANN should explain why it has not given
the applicant a choice as to whether to require DNSSEC. CONAC (Module 5, 23 Nov. 2009). CONAC (23
Nov. 2009).
DNSSEC should be an optional feature, not mandatory. S. Legner (19 Nov. 2009). UNINET (22 Nov. 2009).
Universal deployment of DNSSEC is a critical step to close a known security issue that leads to
“pharming” attacks (DNS cache poisoning) and the requirement for it is applauded. With the root most
likely to be signed prior to the launch of any new gTLDs, it makes no sense to allow new gTLDs to publish
without signing themselves. Internet Identity (Module 5, 23 Nov. 2009).
We assume that DNSSEC services will not trigger additional reviews or fees. RySG (21 Nov. 2009).
IPv6
IPv6 implementation is still rare around the world and especially outside the U.S. It will be very hard in
the near future to find an IPv6 ISP and co‐location hosting center outside of the U.S. and will create an
obstacle mainly for IDN applicants. This requirement should be removed to ensure the diversity of
applicants and new gTLD registries. Y. Keren (Module 5, 22 Nov. 2009). A. Sozonov (Module 5, 23 Nov.
2009). S. Subbiah (Module 5, 23 Nov. 2009). D. Allen (23 Nov. 2009).
IPv6 should be optional. A. Liu (23 Nov. 2009).
ICANN should only ask for the software ability to handle IPv6. UNINET (22 Nov. 2009).
Technical feasibility of string (sec. 1.2)
This point should be rewritten to say: “…certain top‐level domain strings may encounter difficulty in
acceptance by various existing or future Internet services.” There is no need here to concentrate on
webhosters or web applications. P. Mevzek (Module 5, 22 Nov. 2009).
EPP (specification 6)
The registry operator should be mandated to follow all RFCs related to the EPP, and in the event it needs
some extensions, it should be required to publicly release all documentation related to its EPP
extensions. It should follow IETF guidelines in writing drafts and participate in IETF efforts related to EPP
and other protocols associated with its operations (DNS, DNSSEC, IDNs, IRIS, etc.). P. Mevzek (Module 5,
22 Nov. 2009).
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CORE understands the need for a stable and robust infrastructure and encourages the chosen metrics
for the DNS itself. But it is doubtful whether the same values should apply to the SRS (EPP). It does not
harm registrants if the SRS is down for maintenance longer than 43 minutes per month and registrars
could not interact with the SRS in this downtime. It is also questionable why the new values are higher
compared to current registry operators contracts (e.g. COM/NET from VeriSign). CORE (Module 5, 22
Nov. 2009).
Availability of RDPS and EPP service
The tightened requirements of 99.9% availability for RDPS and EPP services including all planned
outages seem to go far beyond the practical requirements of some potential new gTLDs. The
requirements should be reduced to the 99% value as stated in version 2 of the draft new gTLD
agreement, which will leave responsibility with the TLD owner and foster competition amongst the TLDs
and registry service providers. S. Legner (19 Nov. 2009).
ICANN should reconsider the SLA levels for the EPP interface, giving well‐established medium‐sized
registry operators at least a chance to compete with industry leaders, particularly for smaller,
community‐based new TLDs. NIC.at (25 Nov. 2009).
SLA performance
For the sake of efficiency, ICANN should operate the probes specified in Specification 6, and the total
number of probes should be lowered. Also the changes made to DAG v3 regarding SLAs put a large
burden on small community‐driven applicants. ICANN should revert to version 2 and focus on DNS
availability (100%) and RPDS availability (99%). Also the proposed 99.9% availability for every single IP
address listed for a TLD has drawbacks and carries risk of reducing the overall service availability in case
of systematic architectural problems. ICANN should remove or reconsider these new SLA standards and
consider alternatives (specific amendment suggestions provided in AFNIC comments). ICANN should also
remove the 15 minute update time for the DNS SLA or at least to set the minimum frequency at several
hours. AFNIC (22 Nov. 2009). NIC.at (25 Nov. 2009).
Performance Specifications
A uniform approach to performance specifications is not appropriate. CORE would like to see three
categories and is willing to contribute concrete specifications to ICANN on request. The draft is
unspecific about who determines the probes and testpoints. More specific language and a rationale
should be provided regarding the changes to version 2 and how registrants benefit from the chosen
approach. Also, it should be in the registry’s discretion which model is chosen regarding DNS update
times. It is now set to 15 minutes, but there are scenarios when longer times are wanted (e.g. to
prevent name drop catching). CORE (Module 5, 22 Nov. 2009).
Registry Interoperability, Continuity, and Performance
Regarding standards compliance, good operational security may require that some details of a registry’s
access and usage for its keys and registrants trust anchor material not be published. If is ICANN’s goal to
let registrants know that registries maintain good practices in this area, then that goal should be more
explicit. RySG requests clarification on what is meant by designation of a registry services continuity
provider. RySG would object if this meant that a registry has an obligation to select a second registry to
take over in the event of a registry failure. The sentence including designation of continuity provider
should be replaced with: “Registry Operator shall have a business continuity plan.” Other specific
technical language clarifications are requested and suggested in the RySG comments. Performance
specification 6 eliminates many of the protections for registries as to allowances for things beyond their
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control, allowances for planned outages and upgrades, and cure periods for failure. Further community
discussion is needed on what is an appropriate standard for reliability and appropriate penalty for
failure to perform, as well as the issue of whether every TLD should be subject to the same standards.
RySG (21 Nov. 2009)

III. Analysis and Proposed Position
The implementation of DNSSEC is a requirement for all new gTLDs. Comments are not uniform on
whether DNSSEC should be optional or mandatory, but due to the history and danger of attacks on DNS,
and due to the coming signing of the root and implementation of DNSSEC in many existing gTLDs and
ccTLDs, all new gTLDs will be required to implement DNSSEC. Additional support for requiring DNSSEC
arises out of the consultation and study to address the overarching issue of malicious conduct; see
<http://icann.org/en/topics/new‐gtlds/mitigating‐malicious‐conduct‐04oct09‐en.pdf>. There is work in
progress in the IETF to address the concerns of some governments and others relating to the use of
some particular cryptographic algorithms in DNSSEC; for more information please see
<http://www.ietf.org/dyn/wg/charter/dnsext‐charter.html>. As long as a proposed implementation of
DNSSEC conforms to industry best practices it should not trigger any additional reviews or fees.
It was recently announced by the Number Resource Organization that less than 10% of IPv4 addresses
remain unallocated <http://www.nro.net/media/less‐than‐10‐percent‐ipv4‐addresses‐remain‐
unallocated.html>. The NRO stated "IPv6 includes a modern numbering system that provides a much
larger address pool than IPv4. With so few IPv4 addresses remaining, the NRO is urging all Internet
stakeholders to take immediate action by planning for the necessary investments required to deploy
IPv6 … organizations and end users, should request that all services they receive from their ISPs and
vendors are IPv6‐ready, to build demand and ensure competitive availability of IPv6 services in coming
years."
The wording in the new gTLD agreement regarding the technical feasibility of the string will be revised in
the next draft of the gTLD agreement.
Specification 6 does require "provisioning and management of domain names using the Extensible
Provisioning Protocol (EPP) in conformance with RFCs 3735, 3915, 5730, 5731, 5732, 5733 and 5734."
Additional applicable RFCs will be added if appropriate.
Given that gTLDs face "requirements for coordination, interoperability, and broad distribution," (see RFC
3735 <http://www.ietf.org/rfc/rfc3735.txt>), the language of the specification will be amended to
require that any EPP extensions used by new gTLD registries must be documented.
ICANN will review the proposed service level requirements, particularly the EPP uptime requirements,
and will consult further with the technical community and the broader ICANN community concerning
appropriate service level requirements for new gTLD registry operations.
The draft specification calls for registries to publish a "DNSSEC Policy Statement", which is in accordance
with current work of the IETF DNSOP working group. Registries would not be required to publish any
confidential information.
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The concept of a registry services continuity provider comes from the work ICANN has done over the
past several years in consultation with the community on the "gTLD Registry Continuity" project
<http://www.icann.org/en/registries/continuity/>. ICANN will review the requirement in light of the
comments and in line with the current version of the ICANN gTLD Registry Continuity Plan
<http://www.icann.org/en/registries/continuity/gtld‐registry‐continuity‐plan‐25apr09‐en.pdf>.

Amendment Process
I. Key Points
•
•

The special amendment process continues to be highly controversial with certain segments of
the community.
ICANN will consider changes to the process that may give registry operators more comfort
regarding the possibility of arbitrary and detrimental amendments being effected without
registry operator consent.

II. Comment Summary
Unilateral contract amendment rights should be eliminated
Unilateral language in the contract by ICANN will only create unilateral counter action in the conduct,
policy formation, cooperative response to adverse events and in undetectable operational practice. We
should not build a new contractual culture of surprise and distrust as the “scaling solution” to having
more than 21 contracts. E. Brunner‐Williams (Module 5, 23 Nov. 2009). The draft registry agreement
must excise any provisions (e.g. secs. 7.1, 8.6, 8.8) that unilaterally allow for amendment of contract
terms by ICANN and return instead to the paradigm of requiring mutual consent as is customary for
amendments. Moreover, the proposed process for changes is unnecessary—and section 7.2 should be
deleted. RySG (21 Nov. 2009). Minds + Machines (22 Nov. 2009). RSG (22 Nov. 2009). GoDaddy (22 Nov.
2009). Demand Media (22 Nov. 2009).
Unilateral contract amendment rights should be expanded
IPC is concerned that ICANN has no authority even to propose amendments regarding the scope of
registry services, compliance with consensus policies, or the definition of consensus policies (section
7.1). The definition of “security and stability” should be examined to make sure it is not unduly
restrictive. IPC (22 Nov. 2009).
Amendment (sec. 7.1) and process for changes (sec. 7.2)
The provision allowing registry fee amendment needs to have a much higher standard—e.g. a
compelling financial need based on unforeseen circumstances beyond ICANN’s control. There also
needs to be an annual limit on any fee increase (e.g. no more than 10% increase per year). As now
written, the provision broadens ICANN’s powers by allowing it to make unilateral changes to registry
fees for any reason ICANN deems necessary; it is not linked to Stability or Security, is loose and
dangerous, and is in addition to sec. 6.4 which allows ICANN to make annual increases in registry fees
based on inflation. R. Tindal (23 Nov. 2009).

III. Analysis and Proposed Position
The proposed process for effecting amendments to the agreement during the life of the contract
continues to be the focus of concern by certain sectors of the community. The new gTLD agreement has
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introduced a number of additional safeguards for registries against arbitrary amendments, including
ultimately allowing registry operators to terminate the agreement if they oppose an amendment that is
adopted over their objection.
ICANN is considering reducing the lengthy terms of each registry agreement or expanding ICANN’s rights
not to renew agreements as an alternative to the proposed amendment process. ICANN is also
considering whether the relevant provisions and mechanisms to modify or replace the registrar
accreditation agreement should be utilized for the new gTLD agreement. Finally, certain changes to the
current provision are under consideration that would limit ICANN’s ability to amend the agreement
through the special amendment process to a small subset of matters and only under specified
conditions. This issue was discussed in detail during ICANN's public consultation on the proposed
registry agreement held on 7 January 2010.

Whois Requirements
I. Key Points
•
•

ICANN will consider suggestions for technical changes to the protocols contained in Specification
4.
The concept of a centralized zone file access is under consideration by ICANN and subject to
further community comment.

11. Comment Summary
Specification 4
The Whois Service language requires significant alteration. ICANN should not carve out a contractual
right to impose unknown and possibly arbitrary technical requirements on registries. Movement to
alternative formats and protocols is subject to consensus policy‐making. GNSO efforts to examine
Whois are already underway and should continue. The centralized zone file access concept raises legal,
security and procedural concerns and it is not known if it is a good solution to a real problem. Further
discussion is needed regarding what security and abuse risks may be involved. RySG has significant
concerns about ICANN taking on this responsibility, which is currently carried out by registry operators.
RySG outlines in its comments specific considerations that should be addressed regarding centralized
zone file access.

III. Analysis and Proposed Position
ICANN considers the requirement to provide thick Whois to be widely supported and settled in the new
gTLD agreement.
The Whois language contained in Specification 4 is standard thick Whois format and protocol. GNSO
work on Whois will continue. Any changes to the Whois‐related requirements for new gTLDs would be
developed with broad public consultation whether as a result of new policy development or through
amendments to the agreement. ICANN will consider changes submitted by the community to clarify the
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language. The potential for ICANN to create centralized zone file access is under consideration and is
subject to community input. Such centralized zone file access could result in decreased cost for registry
operators and better access to zone files for legitimate users.

Other Provisions
I. Key Points
•

Applicants for new gTLDs will be thoroughly vetted and reviewed prior to entry into the new
gTLD agreement and delegation of new gTLDs.

•

The limitation of liability, indemnification and change in control provisions contained in the new
gTLD agreement contain safeguards and compromises based on comments to prior gTLD
agreement drafts and ICANN will consider additional suggestions.

II. Comment Summary
Pre‐contract review
ICANN should mandate a pre‐contract review which should not be limited to whether an entity is merely
a going concern in good legal standing. Applicants must reveal which individuals and corporations are
affiliated with the entity and what their past legal standing was, etc. Material negative changes in an
applicant’s status or financial qualifications should be sufficient to allow ICANN to refuse to enter into a
Registry Agreement with that applicant. INTA (20 Nov. 2009). INTA reiterates the importance of
requiring applicants to re‐certify and provide accurate and updated information. INTA (20 Nov. 2009).
ICANN still has not identified who would be responsible for conducting the pre‐contract review and the
pre‐delegation technical check. INTA (20 Nov. 2009).”
Final registry agreement available for review (sec. 5.1)
The reference in section 5.1 is to a “draft” registry agreement. The exact registry agreement needs to be
published and guaranteed to be the one that will be signed in the event of delegation prior to the
beginning of the application period or payment of application fees. The agreement should guarantee in
writing and at the outset that if the applicant jumps all the hurdles and is eligible for delegation
according to the pre‐published rules, Board approval and Department of Commerce introduction of the
TLD into the root is certain.Y. Keren (Module 5, 22 Nov. 2009). A.Sozonov (Module 5, 23 Nov. 2009). S.
Subbiah (Module 5, 23 Nov. 2009). UNINET (22 Nov. 2009).
Definitions usage
Care should be taken to ensure that the terms “Security and Stability” and “Registry Services” are used
in their precise, capitalized, defined meanings, rather than lower‐case. RySG (21 Nov. 2009).
Representations and warranties (sec. 1.3)
It is unclear what “and the other parties thereto” refers to. The provision should read – “Registry
Operator has duly executed and delivered to ICANN…” RySG (21 Nov. 2009).
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Root zone information publication (sec. 3.4)
ICANN must make promises to gTLD registries that are the same as the commitment it made to the IDN
ccTLDs. RySG (21 Nov. 2009).
Arbitration (sec. 5.2)
RySG objects to the continuing insistence on only a single arbitrator. The right to grant punitive
damages should be reserved for truly important matters (e.g., not for things like failure to file monthly
reports). The phrase “Article 2, Article 6 and Section 5.4” should be deleted, and replaced by “ Section
2.1, 2.2, and 6.1” to reflect that punitive damages would be available with regard to temporary policies,
consensus policies, registry services and fees. RySG (21 Nov. 2009).
Limitation of liability (sec. 5.3)
RySG reiterates its v2 comments on this issue (cap on indemnification under the limitation of liability).
RySG also believes it proposed previously a reasonable disclaimer of warranties, as these warranties
may otherwise be implied by law, and they are routinely disclaimed. RySG’s specific language should be
inserted into Section 5.3. RySG (21 Nov. 2009).
Indemnification of ICANN (sec. 8.1)
A more reasonable approach is to make the indemnification provision mutual and to limit it to material
breach of representations and warranties, and to gross negligence and willful misconduct. RySG
suggests language changes to this effect. Also, per its comments to sec. 5.3, RySG offered language that
would clarify that the indemnity obligation is under the Limitation of Liability. A cap is especially
necessary given the breadth of the indemnity required in the v3 Registry Agreement. Also, the word
“reasonable” should be inserted before “legal fees”. In section 8.1(b) the sentence beginning “For the
purposes of reducing Registry Operator’s liability…” should be deleted; there is no way the Registry
Operator would know that information or have access to it to make such a demonstration. RySG (21
Nov. 2009).
Defined terms (sec. 8.3)
The effect on security language is too broad and should be changed to read: “Unauthorized disclosure,
alteration, insertion or destruction of registry data, or the unauthorized access to or disclosure of
registry information or resources on the Internet by registry systems operating in accordance with all
applicable standards.”
Regarding effect on stability, the phrase “authoritative and published by a well‐established, recognized,
and authoritative standards body” is unacceptable. ICANN needs to more explicitly enumerate the
standards and name the authoritative body, which is IETF. Application of additional standards should be
considered via the consensus policy process. The contract language also must be revised to adhere to
proper terminology regarding IETF practices and definitions. RySG (21 Nov. 2009).
Change in control, assignment and subcontracting (sec. 8.5)
In the second sentence after “organized” insert “in the same legal jurisdiction in which ICANN is
currently organized and”. This is in keeping with the plan that ICANN retain its headquarters in the U.S.
to ensure certainty about ICANN’s registry agreements. RySG is concerned tat ICANN’s unwillingness to
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make the change it requested in its v2 Registry Agreement comments suggests a desire to evade cited
commitments by a reorganization. RySG remains concerned about the impact of section 8.5 on
securities laws as possibly requiring notification prior to public disclosure. RySG recommends saving
language be added and suggests: “Under no circumstances shall Registry Operator be required to
disclose any event to ICANN earlier than Registry Operator is required to publicly disclose such event
under applicable securities laws.” RySG (21 Nov. 2009).
ICANN should review Sec. 8.5 to ensure it will be an effective protection and if it adequately insulates
ICANN itself for liability from injuries suffered by registrants and Internet users after a registry passes to
the control of a “bad actor”. IPC (22 Nov. 2009). SIIA (23 Nov. 2009).

III. Analysis and Proposed Position
Each applicant will be required to provide significant financial and other information in its application for
a new TLD. This information will be verified by ICANN and certified by the applicant prior to the entry
into a new gTLD agreement. The process and parties responsible for reviewing applicant information
will be identified prior to the acceptance of new gTLD applications.
The final new gTLD agreement will be published prior to opening the new gTLD round. The current draft
new gTLD agreement sets out (and the final version will continue to set out) the requirements that each
new registry operator will be obligated to fulfill prior to delegation.
ICANN will review the language of the new gTLD agreement to ensure that the proper capitalized terms
are reflected.
It is anticipated that each Continued Operations Instrument will involve a third party financial institution
or other guarantor. That is the purpose of the reference to “the other parties thereto” contained in
Section 1.3.
The commitments made to registry operators under the new gTLD program are similar to the
commitments made to the operators of IDN ccTLDs and ICANN’s commitment “to coordinate the
Authoritative Root Server System so that it is operated and maintained in a stable and secure manner” is
part of its core mandate.
A single arbitrator appointed pursuant to the rules of the International Chamber of Commerce is capable
of resolving disputes arising under the new gTLD agreement at considerably less cost and in a more
efficient manner than a panel of three arbitrators. This reduced cost will benefit both ICANN and the
registry operator. Punitive damages are only available for “fundamental and material” breaches, which
presumably would not include minor breaches such as the occasional failure to file a monthly report.
It is not appropriate for indemnification to be capped by the general limitation of liability provisions.
Damages arising from the acts of the registry operator should be covered in full by the offending registry
operator, subject to the limitations that were introduced in the indemnification section. ICANN will
review and consider adding back the warranty disclaimers contained in existing registry agreements.
If the registry operator wishes to reduce its indemnification obligation based on the bad acts of other
registry operators, it is appropriate that the registry operator should have the burden to prove such
other bad acts.
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ICANN will review the “Security” and “Stability” language but notes that these definitions are derived
from existing consensus policies.
Given the length of the term of each registry agreement, ICANN requires flexibility in the language
regarding its potential reorganization. ICANN will consider the proposed changes with respect to the
notice required to be given by registry operators that are publicly traded.
ICANN believes that it is sufficiently protected from liability in the event that a change in control of a
registry operator results in the registry being controlled by a “bad actor”, and that the new gTLD
agreement provides sufficient safeguards to remedy such a situation.
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NEW gTLD DRAFT APPLICANT GUIDEBOOK VERSION 4 PUBLIC
COMMENT SUMMARY AND ANALYSIS
Sources
Public Comment Postings (31 May to 21 July 2010). The full text of the comments may be found at:
http://icann.org/en/topics/new‐gtlds/comments‐4‐en.htm.

GENERAL COMMENTS
Key points
•
•
•
•
•
•
•

There should be a level playing field for the introduction of new gTLDs, with no privileged
treatment for potential applicants.
By working with SO and AC working groups, ICANN has sought to ameliorate concerns that, in
considering and responding to public comments, staff is making policy.
By publishing these comment summaries and making significant amendments to the Guidebook,
ICANN has sought to ameliorate concerns that it is not responsive to comment.
ICANN has created staffing and resource plans to be in a position to adequately monitor
contractual compliance.
The New gTLD Program has introduced new rights protection mechanisms and malicious
conduct mitigation measure to help provide for the safety of Internet users.
Success of the New gTLD Program will be measured by the benefits to Internet users and not by
the number of gTLD applicants.
The ICANN community is striving to avoid delays in launching the new gTLD process that would
undermine the credibility of ICANN’s multi‐stakeholder, bottom‐up policy development process.

Summary of Comments
Public Interest TLDs. The sale of TLDs needs to be balanced with sound public policy. E.g., the potential
use of a .health to signify health providers could make it increasingly difficult for consumers to
differentiate between legitimate health providers and general commercial organizations. Also, TLDs such
as .physio could be misused and potentially breach national laws (e.g. in Australia, use of physio.au by
anyone other than a registered physiotherapist would breach registration laws). The fees for new TLDs
are prohibitive for small not‐for‐profit groups that might appropriately manage public interest‐oriented
TLDs (e.g. a national physiotherapy association managing a .physio). ICANN should therefore reserve
some TLDs where the public interest does or should outweigh commercial interests. D. Mitsch (16 June
2010).
No privileged treatment and a level playing field.
In response to many requests for privileged treatment by various potential applicants, ICANN has wisely
resisted these pleas. We support a single application window, a single set of rules, and no special priority
to any type of application beyond those already contemplated in the DAG. Minds + Machines 21 July
2010).

1

Proposals for advantaged applicants should not be adopted. There will be an official communications
and marketing period to give everyone the possibility (not just “insiders”) to get their community,
geographical or standard TLD. Giving advantage to some applicants would compromise the ability of
communities or governments to find the best TLD solution. Bayern Connect (21 July 2010).
Glossary.
Definitions are often circular (e.g., the community‐based TLD definition uses the term “community” and
does not explain what comprises a “community”) and do not adequately describe the technical terms
for those new to ICANN processes. AAMC (21 July 2010). Red Cross (21 July 2010). NPOC‐FC (21 July
2010).
CORE appreciates additions made to the DAG to address the specific needs of intergovernmental
organizations or governmental entities. CORE requests a further clarification that “governmental
entities” means any level of public authorities, according to their respective legal systems, be that
national, federal, state, regional, local, municipal or other. In many languages there is a clear distinction
between “governments” and “public authorities” where the former is sometimes reserved to the
highest political body representing the sovereign state, and may go further down to federal or regional
level, but rarely encompasses all levels of public authorities with a political and administrative mandate
to manage a territory. A. Abril i Abril (Module 5, 21 July 2010).
New gTLD‐related enforcement resources‐‐not‐for‐profits. ICANN should consider including in the
Applicant Guidebook mechanisms that allow not‐for‐profit organizations to conduct enforcement
activities in a more efficient and cost effective manner. AAMC (21 July 2010). Red Cross (21 July 2010).
NPOC‐FC (21 July 2010).
Compliance. The new gTLD program raises concerns over abuse in the secondary market for new TLDs
which ICANN is not in a position to adequately monitor from a contract compliance standpoint due to
the unlimited nature of the proposed gTLDs, and also raises concerns over abuse of solicitations for
defensive registrations. A. Aikman‐Scalese (21 July 2010).
Compliance Officer. The entity awarded a new gTLD should be required to designate by name a
Compliance Officer responsible for contract compliance and should be required to notify ICANN
immediately of any changes in that designation. They should also be required to provide prominent
public notice on their home page of the name and contact information for the designated Compliance
Officer. A. Aikman‐Scalese (21 July 2010).
Whois concerns. Concerns about inaccurate Whois information should be addressed prior to
implementation of the new gTLD program. A. Aikman‐Scalese (21 July 2010).
Costs. The effect of each new version of the guidebook is to raise operational costs for all kinds of TLD
registries, when most of them don’t need the highest possible standards. One size does not fit all. A.
Abril i Abril (21 July 2010).
Overall approach.
ICANN must discard the mantra that more is better. Per the advice of the Economic Framework paper, it
should analyze the likely costs and benefits of new gTLDs and move forward to authorize only those that
can demonstrate a net public benefit. MPAA (21 July 2010). BITS (22 July 2010).

2

The Business and Commercial Users’ Constituency (BC) wants to see new gTLDs rolled out in a
systematic manner. All new names should meet five key principles—differentiation, certainty, good
faith, competition and diversity. BC (26 July 2010).
The four overarching issues are not integrated into the DAGv4 and ICANN’s development of the
implementation plan for new gTLDs. ICANN should develop a holistic implementation plan that includes
a comprehensive set of safeguards for addressing these issues. AT&T (21 July 2010).
ICANN’s multistakeholder, bottom up process loses all credibility if delays continue. It is time to concede
that the gTLD process has been overloaded. It must be redesigned in a way to constrain (a) the range of
issues to be dealt with in the application documents; and (b) the range of gTLD applications accepted in
the coming round. Both constraints can be applied by specifying a simple set of guiding principles rather
than scoring systems or lists of names and codes. Examples of possible principles:
(1)ICANN must maintain an environment conducive to the beneficial development of the Internet
(2) ICANN may deny the delegation of gTLDs or kinds of gTLDs whose likely negative externalities
(external costs) outweigh their benefits for the development of the Internet in the public interest. W.
Staub (21 July 2010).
Flaws in policymaking process. Where public comments suggest a policy that does not yet have
consensus through the bottom‐up process, that proposed policy should not be introduced at the
discretion of the ICANN staff. In such cases the proposed policy should go to the appropriate policy
making body (e.g., the GNSO). The three issues of vertical integration/separation, single registrant single
user (SRSU), and HSTLD do not have consensus and the ICANN staff exceeded its role by including them
in some versions of the DAG in the implementation process despite that these issues are not explicitly
discussed in the final report for new gTLDs. The staff’s role is to make an implementation plan for what
is figured out in policy discussions, not to introduce a new policy. Public comments of value to the staff
are comments that: (1) suggest that a policy issue which became consensus is not implemented; (2)
suggest that the implementation plan contradicts the policy consensus or ICANN bylaws, etc.; (3)
suggest that there is a flaw in the plan so that there is difficulty in actual implementation; and (4)
suggest an improvement for implementation of a policy issue which became consensus. JPNIC (2 Sept.
2010).
Criterion for measuring success of new gTLD program. Belief in meeting consumer demand and
eagerness for new gTLD business are deeply connected. But beyond the issues of competition and
consumer choice is the additional issue of stability. Threats to stability caused by eagerness for new
gTLD business have not completely disappeared. A high number of applications received and processed
is not the measure of success for ICANN. In reality only a few applicants will succeed; others will fail
because they do not represent real consumer demand. After this stage we will be able to enter into a
new era in which people can calmly predict consumer demand and the stability threat will be reduced.
Reaching that point will be an achievement for ICANN. It is of concern that by recommending single
registrant single user (SRSU) TLDs, ICANN staff may be intending to increase the number of applications.
This should not be true. JPNIC (2 Sept. 2010).
Support for New gTLD Program
Complete the guidebook and do not delay the program. Further delay of the launch will erode the
credibility of the new gTLD program. The Guidebook is in very good shape and reflects hard‐won
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compromises. Minds + Machines (21 July 2010). Bayern Connect (21 July 2010). R. Tindal (21 July 2010).
D. Schindler (22 July 2010). J. Frakes (22 July 2010).
It is almost time to move to the gTLD implementation stage. Demand Media strongly believes that
introducing new gTLDs will provide more choices for consumers, genuine uniqueness and specificity in
TLDs and greater competition among registries. Many issues have been addressed by ICANN in the
various version of the DAG with community’s input. The Applicant Guidebook may need to be amended
to deal with future issues and that is to be expected. The DAGv4 represents sound judgment and
consensus in most respects. Demand Media (22 July 2010). J. Frakes (22 July 2010).

Opposition to New gTLD Program
Opposition.
The International Olympic Committee (IOC) opposes introduction of new gTLDs. IOC’s recommendations
should not be taken as a waiver of IOC’s right to proceed against ICANN for damages resulting to the IOC
or the Olympic movement from implementation of the proposed new gTLD system. IOC (21 July 2010).
Introduction of new gTLDs is premature and launch should not proceed without further review and
revision. It is imperative that any plan put in place will guarantee the safety of Internet users and protect
the rights of all parties. CADNA (21 July 2010). Rosetta Stone (21 July 2010).AIPLA (21 July 2010).IACC (21
July 2010).
ICANN has not adequately addressed the overarching issues. Unresolved malicious conduct concerns
alone require that the gTLD program not go forward because it is far from ready. At minimum ICANN
should assume at least another 18‐24 months will be needed before it could launch new gTLDs given all
the unresolved matters. As evidenced by the economic work produced by ICANN this summer, it is far
from clear whether the public interest will be served; there has been no demonstration of demand for
new gTLDs, or that a flood of new gTLDs will result in constructive, new competition. SIIA (21 July 2010).
The case has not been made for and no sensible advantages would be gained by introduction of new
gTLDs. The new program will create more confusion and worsen cybersquatting and trademark
infringement problems. Instead of introducing an unlimited number of additional TLDs, ICANN should
concentrate on improving the current DNS by finding effective solutions to cybersquatting and
trademark infringement problems. H. Lundbeck (8 July 2010). VKR Holding (13 July 2010). LEO Pharma
(14 July 2010). Vestas (16 July 2010).
ICANN should cease its headlong rush to authorize an unlimited number of new gTLDs and instead
follow a more considered approach based on an assessment of the need for new gTLDs and how they
can be judiciously authorized so as to protect the interest of commercial users and the general public.
MPAA (21 July 2010).
Microsoft continues to object to ICANN’s planned simultaneous introduction of an unlimited number of
new ASCII gTLDs. If ICANN nonetheless proceeds despite the widespread opposition to the program and
the economic downturn, then it should take the time necessary to consider and address the issues and
questions raised by the community about the intended implementation of the plan. It is essential that
ICANN “get it right” and as written the DAGv4 effectively ensures that it will not. Microsoft (21 July
2010).
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ICANN is not promoting competition. ICANN is not promoting competition with the new gTLD program
but is acting in favor of registrars and registries and against the interests of the public. If competition is
working, this will be seen through registration prices lower than .com. ICANN refuses to take steps to
eliminate VeriSign’s abusive .com monopoly by implementing a regular tender process so that each TLD
is managed by a registry that will give consumers the lowest price for a set level of service. G. Kirikos (1
June 2010).
ICANN does not value public input. We will passively resist by not participating in a process that only
leads to predetermined outcomes. We request that ICANN notify the community when it is ready and
willing to demonstrate that it properly values public comments. G. Kirikos (17 July 2010).

Analysis of Comments
Policy development process and public comment
Since it was founded in 1998, one of ICANN’s key mandates has been to create competition in the
domain name market, “The new corporation ultimately should … oversee policy for determining the
circumstances under which new TLDs are added to the root system.” The secure introduction of new
gTLDs, as specified in the White Paper, remains an essential element in fostering competition and choice
for Internet users in the provision of domain registration services.
The introduction of new gTLDs continued to be identified as a core objective for ICANN in several key
agreements, for example “Define and implement a predictable strategy for selecting new TLDs” in the
2003 Memorandum of Understanding. The study and planning stages, extending back several years,
include two trial rounds of top‐level domain applications held in 2000 and 2003. Experiences from those
rounds have been used to shape the current process.
The New gTLD Program has its origins in carefully deliberated policy development work by the ICANN
community. In October 2007, the GNSO, formally completed its policy development work on new gTLDs
and approved a set of 19 policy recommendations. Representatives from a wide variety of stakeholders,
including governments, individuals, civil society, business and intellectual property constituencies, and
the technology community were engaged in discussions for more than 18 months on such questions as
demand, benefits and risks of new gTLDs, the selection criteria that should be applied, how gTLDs should
be allocated, and the contractual conditions that should be required for new gTLD registries going
forward. The ICANN Board subsequently approved these recommendations in June 2008, and directed
staff to develop an implementation plan.
The development of the Applicant Guidebook, and the resolution of the overarching issues identified
during the process, has been a challenging task. Recommendations adopted from the trademark and
malicious conduct working groups have been, where possible, incorporated into the Applicant
Guidebook, while issues of root zone scaling and the overall demand for new gTLDs are being addressed
in separate reports.
Since creation of the consensus policy to introduce new gTLDs, ICANN has commissioned several
economic studies to describe the costs, benefits and conditions necessary to maximize net social benefit
of the program. The studies have also explored anticipated benefits of gTLD expansion.
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The program implementation contains several elements in mitigation of certain concerns, including:
•

•
•
•

Developing dispute resolution procedures for:
o Similar TLD applications causing user confusion
o Misuse of community labels
o Infringement of rights
Introduction of additional rights protection mechanisms
Measures to mitigate and reduce malicious conduct
Root zone scaling and DNS stability measures

The multi‐stakeholder model means that ICANN is responsible to a diverse range of stakeholders, and
the ICANN community has done an outstanding job of considering, in many cases, diverse views on
issues and finding workable solutions. While there are claims that the failure to launch new gTLDs could
be interpreted as a failing of the multi‐stakeholder model, the process is, on the contrary, an example of
its success. The implementation of this program has been a truly collaborative, community effort,
involving a number of individuals who have worked very hard to resolve many contentious and
important issues in large part through dedicated working groups such as:
•
•
•
•
•

The Implementation Recommendations Team ‐ proposed solutions on trademark protection;
The Special Trademark Issues group ‐ made recommendations for a Uniform Rapid Suspense
System and a Trademark Clearinghouse;
The Zone File Access group ‐ recommended a standard zone file access model to aid those
addressing potential DNS abuse;
The Temporary Drafting Group ‐ worked with ICANN to draft selected proposed elements of the
registry agreement;
The IDN Working Group – completed work on definitions and solutions for variant TLD
management.

Some may question the value of the public comment process, if all comments are not going to be acted
upon. However, the analysis of public comments received on the new gTLD process has set a new
benchmark for ICANN. It is acknowledged that the content of the Applicant Guidebook will not please
everyone, but there has been a genuine commitment to consider and respond thoughtfully to the public
comments that people have taken the time to make, and in many cases these comments have been
directly acted upon. This is evidenced by the considerable number of changes that have been made to
the various iterations of the Guidebook and the consideration of the overarching issues that arose
during the process.
While listening carefully to the public feedback, one of the challenges has been to be careful not to
reopen for debate issues that had been discussed and resolved during the policy development process
while also ensuring that the consideration of public comment did not lead to new policy discussions. The
Applicant Guidebook was developed around the principles, recommendations and implementation
guidelines provided by the GNSO policy development process. These guiding principles in developing the
Applicant Guidebook have been to: preserve DNS stability and security; provide a clear, predictable and
smooth‐running process; and address and mitigate risks and costs to ICANN and the global Internet
community.
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Registry‐registrar cross‐ownership was discussed in the context of promoting choice and competition.
The GNSO considered the issue and was not able to come to consensus, which ultimately led to the
Board making a decision supporting cross‐ownership, with some protections built in.
The High Security Top Level Domain discussion was part of the overall concern about potential for
increased malicious conduct and the principle that the introduction of new gTLDs should not cause
security or stability issues. The community undertook a great deal of work on malicious conduct, which
included a working group on a possible HSTLD designation. As a result of discussion on strategies for
mitigating malicious conduct in the namespace, nine measures were recommended to increase the
benefits to overall security and stability for registrants and trust by all users of new gTLD zones.
A well‐defined process was undertaken which recommended the introduction of new gTLDs and was
supported by the ICANN Board. We believe that many of the reasons for not supporting the
introduction of new gTLDs that have been identified through public comment and public workshops and
fora have been heard and addressed during the development of the Applicant Guidebook.

Compliance
In addition to the development of the Applicant Guidebook and the operational readiness of the New
gTLD Program itself, ICANN has allocated considerable time and effort to ensure the overall
organization, including its Compliance group, will be able to manage the potentially increased volume
from new Registries.

Glossary and definitions
In addition to the glossary provided at the back of the Applicant Guidebook, Module 1 provides more
detailed explanations of the meaning of terms such as “community” in the context of the new gTLD
process.
We acknowledge that there are varying levels of governments, and differing terminology and levels
among governments. Additions have been made to the next version of the Applicant Guidebook to
respond to comments for clearer definitions. The geographic names section has attempted to identify
the expected level of government support, non‐objection, required for the different categories.

Success of the new gTLD program
There are many ways to measure the success of the new gTLD program. From an operational
standpoint, for example, we will look at the efficiency with which applications are processed, the
performance of the TLD Application System (TAS), and the overall process flow and timelines.
There are other ways success could be measured. The Affirmation of Commitments calls for a review of
Competition, Consumer Trust and Consumer Choice one year after new gTLDs go into operation. This
analysis will likely answer critical questions that are asked today, for instance: has there been an
increase in choice for consumers? Has the stability and interoperability of the DNS been impacted by the
increased number of gTLDs in the root? Has the program allowed for more geographic diversity in the
gTLD namespace?
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TIMELINE / MODELS
Key Points
•

The Board has directed staff to adopt as a working plan the Launch Scenario with launch date of
Q2 2011.

Summary of Comments
Finalize the new gTLD process.
ICANN should finalize the gTLD process and start accepting new applications. Actions to facilitate this
are highly welcome, such as the proposed “ICANN Summit” in September. dotBERLIN (3 July 2010).
dotBayern (20 July 2010). dotHamburg (21 July 2010). dotZON (21 July 2010).
It is important for the credibility of ICANN and the vast number of already existing applicants to continue
with the process so that a final guidebook can be published as soon as possible. Bayern Connect (21 July
2010). Domain Dimensions (22 July 2010).
A reliable timeframe for the next application round should be set. dotZON (21 July 2010). eco (21 July
2010). HOTEL (21 July 2010). NIC Mexico (21 July 2010). EuroDNS (22 July 2010). dotKoeln (22 July 2010).
Now is the time for the new gTLD program to move forward. The guidebook should be in final form no
later than the end of 2010 and the application window and communication/outreach completed by
summer 2011. A schedule for the next 18‐24 months should be provided which clearly delineates what
will happen and when as it relates to the new gTLD program. J. Frakes (22 July 2010).
ICANN should move forward with the program in a timely fashion. ICANN needs to recognize that it
cannot focus the community’s time and energy on the “unknown”. It would be unreasonable to expect
any group of people to draft policies today that would remain unaltered for eternity. It would be
beneficial for all parties if these limitations were recognized. If and when issues arise let us all address
them then. Blacknight Solutions (21 July 2010).
Changes in the latest version of the DAG allow for the launching of the application round in the near
future. AFNIC (23 Aug. 2010).
With a few tweaks we believe the new gTLD program will be ready to launch later this year or early
2011. Neustar (21 July 2010).
Official timeline and benefits of an incremental approach.
ICANN now needs to focus on publishing an official timeline as much as it needs to work on the final
adjustment of the new gTLD program. Accumulated delays are detrimental to new gTLD applicants with
projects having “net social benefit” and undermine ICANN’s credibility and legitimacy. The incremental
approach previously suggested by AFNIC is still valid. If an incremental approach were not deemed
appropriate for the application process (reserved windows for applications with defined characteristics),
it could still be highly beneficial in the subsequent processing of applications, i.e., either for the actual
processing of the application and/or later on upon negotiation of the Registry Agreements. Once ICANN
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accepts applications, it would seem fairly reasonable that groups of like‐featured applications could
naturally appear (objectives, governance, policies and/or targeted audiences, etc.) Efficiency, simplicity
and justice principles would then argue for specialization of the processing of such applications.
Specialization could intelligently combine with the incremental approach. Batches of applications would
form on the basis of rationality rather than mere chance. ICANN would gain time to deal with the most
difficult problems posed by projects of uncertain “net social benefit” while it would realize and prove
the value of its new gTLD program by unleashing initiatives that are of evident “net social benefit.”
AFNIC (23 Aug. 2010).
Indifference toward public comments.
ICANN has admitted that it is ultimately indifferent to comments submitted by stakeholders in this
process. Time Warner is deeply concerned that ICANN appears poised to move forward with the launch
of new gTLDs despite the fact that none of the “overarching issues” identified by ICANN in early 2009
have been adequately addressed in the DAGv4. If ICANN plans to launch a successful gTLD program, it
has more work to do before claiming “mission accomplished” and accepting applications. Time Warner
(21 July 2010).
ICANN should revisit issues with open mind.
ICANN should revisit issues with an open mind and propose needed changes before the Board meets in
September to consider all of the outstanding issues relating to implementation of the new gTLD
program. COA (21 July 2010).
Take more time before introducing new gTLDs because issues remain unresolved.
Three substantive issues remain unresolved in the DAGv4: (1) the economic study; (2) proposed rights
protection mechanisms; and (3) root scaling. MarkMonitor (19 July 2010). Carlson (21 July 2010). BBC
(21 July 2010). HSBC (21 July 2010). DuPont (21 July 2010). Comerica (3 Aug. 2010). Sunkist (21 July
2010). LifeScan (22 July 2010). Solvay (22 July 2010). ETS (22 July 2010). Liberty Mutual (22 July 2010).
As advised in the Economic Framework report, ICANN should move slowly in rolling out new gTLDs and
study the implementation, demand, and potentially negative consequences arising from a new gTLD
rollout. There has not been significant progress on the four overarching issues. Verizon (20 July 2010).
HSBC (21 July 2010). A. Aikman‐Scalese (21 July 2010). Adobe Systems (21 July 2010). Rosetta Stone (21
July 2010).
Clarity on next steps.
USCIB members would appreciate some clarity on how ongoing community discussions, the release of
the Economic Framework study and expected second phase of that study, as well as the expected root
scaling study, will affect the DAGv4 and possible launch of new gTLDs. For example, the Economic
Framework study stated that it may be wise to continue ICANN’s practice of introducing new gTLDs in
discrete, limited rounds. USCIB (21 July 2010).
ICANN should prioritize IDNs and introduce new gTLDs in discrete, limited rounds, consistent with the
Economic Framework paper’s recommendations. AT&T (21 July 2010). Coca‐Cola (21 July 2010).
Launch the less contentious cultural and linguistic TLDs.
Many of them will help developing countries and are less likely to be problematic with rights holders.
Blacknight Solutions (21 July 2010).
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Analysis of Comments
Finalizing the new gTLD process
ICANN continues to approach the implementation of the program with due diligence and plans to
conduct a launch as soon as practicable along with the resolution of these issues.
Timeline and benefits of an incremental approach.
A Special Meeting of the ICANN Board of Directors was held via teleconference on 28 October 2010 in
which the Board discussed proposed timelines for publishing a final version of the Applicant Guidebook
and the extent of public comment to be received on the Applicant Guidebook. After agreement on a
proposed workplan to guide the remainder of staff’s work, the Board directed staff to adopt as a
working plan the scenario including a launch date in Q2 2011.
Staff continues to make progress towards the program development while, at the same time, working
with the global Internet community towards a level of consensus on the Program's outstanding issues.

COMMUNICATIONS
Key Points
•

The communications campaign is designed to address concerns about whether communications
letting all parties know of the opportunity to operate a new gTLD are appropriately detailed,
began soon enough, and contain enough detail to help entities that are new to ICANN’s
processes.

Summary of Comments
Start communications period. The communications period should start sooner rather than later;
‘outsiders” should get enough time to become familiar with the new gTLD opportunities. dotZON (21
July 2010).
Evaluation procedures—technical requirements training, education outreach. ICANN should provide
greater detail and instruction regarding how to prepare for the technical requirements associated with
the new gTLD application and process, and should provide education and training outreach for
organizations such as not‐for‐profits that are new to ICANN activities. This outreach should begin
immediately but be increased once the final Applicant Guidebook is released so that parties will have
access to the final policy information. It should cover the application process as well as areas of interest
to third parties, such as the objection procedures and rights protection mechanisms. Outreach should
be done in all five ICANN regions, and ICANN should provide live in‐person seminars open to the public
rather than only posting information on its website or hosting webinars. AAMC (21 July 2010). Red Cross
(21 July 2010). NPOC‐FC (21 July 2010).

Analysis of Comments
The Applicant Guidebook, exceeding 300 pages in length, is already quite detailed about the application
process. It covers topics that the commenters requested, such as objection procedures and rights
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protection mechanisms. Regarding the request to provide greater technical instruction, the questions
contained in the application are intended to inform and guide the applicant in aspects of registry start‐
up and operation. Inexperienced applicants should find them a natural part of planning. Supplemental
documentation or more detailed guidance on particular areas of technical operations are referenced in
the guidebook where available, and a number of resources are available elsewhere in the community.
Regarding the communications plan for new gTLDs, ICANN has already undertaken significant effort to
achieve the objective of the four‐month requirement recommended by the Generic Names Supporting
Organization. ICANN’s staff remains deeply committed to the primary goal of ensuring that all those who
wish to participate in, and benefit from, the new gTLD Program have opportunity to do so.
A communications plan has already been posted, received public comment, and is being revised. The
current plan includes live outreach presentations in all five ICANN regions, in addition to written and
recorded educational materials. In order to give due consideration to all publicly expressed views, the
plan will be finalized after ICANN’s international meeting in Cartagena, December 5 – 10 2011.

APPLICATION PROCESS
Key Points
•

An Applicant Support Working Group has been established to evaluate options to provide support
for defined groups of applicants. This has resulted in various types of outreach and education that
ICANN expects to offer to applicants. This group will continue to work to find sources of funds and
criteria for awarding them.

•

A reduction in the application fee for efficiencies gained from certain types of applicants (i.e. multi‐
string, single entity applicant) has already been considered in determining the $185,000 fee. ICANN
staff will review processes after Round One to determine where additional efficiencies may be
gained for subsequent rounds and additional efficiencies gained will be passed on to applicants in
future rounds.

Summary of Comments
Fee standards—developing and undeveloped countries. Huge fees ($185K evaluation fee, US$70K‐$122K
and US$32K‐$56K for the M&PO and community objections respectively) would stifle the initiative of
developing and undeveloped countries and dampen globally balanced development of the Internet.
ICANN should be able to set a fee standard based on the costs and adopt a favorable fee policy for the
developing and undeveloped countries. ISC (21 July 2010).
Discounted fees‐‐IDNs and Exact String Translations.
ICANN should significantly decrease application fees for exact translation equivalents of the same TLD to
reflect the effort the evaluating team would require to process the applicant. If all TLDs fall under the
same applicant, community, business plan, string, backend registry, etc., then ICANN does not need to
spend additional time repeating the same evaluation step needlessly since economies of scale/scope are
reasonably justified. .MUSIC (20 July 2010). dotKoeln (22 July 2010).
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Each community‐based applicant should be allowed to increase their utility within their specific
community by having the option to apply for their respective IDN‐equivalent TLDs for a nominal
additional fee (per IDN or translated equivalent). It would not be justified to ask a community based
applicant to pay an additional $185K for each translation to the approved string. BC (26 July 2010). R.
Andruff (Module 1, 21 July 2010).
Different fee models for different types of TLDs. Given the high fees and costs associated with applying
for and operating a new gTLD, ICANN should consider setting up different fee models for different types
of TLD applications to alleviate the costs on applicants. A sensible fee model will greatly enhance the
chance of success for the new gTLD process. CNNIC (21 July 2010).
Reduced fees for small cities, small cultural and linguistic community TLDs.
Special consideration, including reduction of the $185K application fee and $25K annual fee, should be
given for small cities and small cultural and linguistic communities which do not intend to compete with
general commercial TLDs such as .com or new brand TLDs and for whom the current level of fees is not
affordable. It is understood that a lower but appropriate application fee is still needed in order to
prevent excessive applications. JIDNC (21 July 2010).
Special consideration regarding technical requirements and fees for developing country applicants
representing cultural, linguistic and geographical communities is appropriate and consistent with the
advice of the GAC in its Brussels communication. A. Al‐Zoman (21 July 2010). Arab Team (21 July 2010).
Reduced fee for bundled variants. ICANN should provide for a lower fee in the case where the TLD
names are not chosen but are pre‐existing (e.g. geographical names, many of which have more than one
common name including IDN variants). Charging $185K for each variant seems punitive and unfair.
Minds + Machines (21 July 2010). Bayern Connect (21 July 2010).
Not‐for‐profit organizations. ICANN should reveal and detail its actual costs for reviewing each new
gTLD application and consider setting a lower cost pricing structure for not‐for‐profit organizations that
will allow ICANN to recover its costs without imposing additional overhead on the not‐for‐profit
applicants. This transparency and pricing consideration should also apply to extended evaluation fees,
objection filing and proceeding fees (in objection proceedings fees should be capped, or at least the
initial fees that must be paid as a “deposit” on the proceeding). ICANN should consider a two‐tiered cost
structure to separate commercial uses of the new gTLDs from the informational, educational and
lifesaving functions served by not‐for‐profit organizations. AAMC (21 July 2010). Red Cross (21 July
2010). NPOC‐FC (21 July 2010).
Support for African new gTLD applications. The African ICANN Community urges that support be given
for new gTLD applications from Africa and be prioritized. Civil society, NGOs and non for profit
organizations in Africa are most in need of such support, and support is of utmost importance for
geographic, cultural and linguistic and community based applications.
•
•

Support should include but not be limited to: financial (reduced fees); linguistic (translation in
the six UN languages); legal; and technical.
Cost reduction is the key element in fulfilling the goals of Board Resolution 20, and the following
should be entertained to achieve cost reduction: waiving the program development cost ($26K);
waiving the risk/contingency cost ($60K); lowering the application cost ($100K); waiving the
registry fixed fees ($25K per year); and charge only the registry‐level transaction fee ($.25 per
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domain name registration or renewal). The reduced cost should be paid incrementally to give
African applicants more time to raise money and since investors will be more encouraged to
fund an application that has passed initial evaluation.
African ICANN Community (28 June 2010).
Developing countries applicant support working group—support for initiative. We welcome the recent
ICANN initiative regarding possible support for applications from developing countries. The results of the
working group should be taken into consideration in the final Applicant Guidebook. Arab Team (21 July
2010).
Developing country non‐profit applicant financial support efforts by ICANN, where the applied for TLDs
are for the public good, are welcome, and should include reduced fees for application, evaluation and
the annual contract. For proposed gTLDs financially sponsored by certain governments, ICANN should
consider the government’s financial support commitment in place of the irrevocable standby letter of
credit or deposit into an irrevocable cash escrow account, since some governments are reliable enough
to guarantee sustainable operation of the registry(s). DNSSEC cost burdens should also be reduced and
the application process should be made more accessible to global stakeholders. ICANN should provide
document translations and conference simultaneous interpretations in six UN languages which may also
help reduce costs for non‐English speaking applicants. As for technical support, DNSSEC support is a
necessity. CONAC (22 July 2010).
The consensus in the At‐Large Community is that whatever the finalized processes and procedures,
ICANN must embrace the prospect of providing affirmative support for participation of hitherto
marginalized communities, especially those entrusted to act on behalf of disadvantaged groups or those
with agendas widely recognized as active in the general public interest in the new gTLD economy. The
ALAC strongly endorses continuation of these efforts. ALAC (September 2010)
Reduced application fee‐‐.brand and charitable organizations. The application fee is too high and could
be discriminatory against certain types of applicants such as .brands restricted to employees of a
company or charitable organizations. Such applicants should be eligible for a lower fee. Hogan Lovells
(21 July 2010).
Application fee level is generally appropriate. The $185K fee is likely to be a realistic average estimate of
ICANN’s costs to manage the program. Substantial changes to the new TLD process as described in
DAGv4 could result in an increase in the fee. I support practical ways to reduce costs for the discrete
group of applicants in need, especially those from developing countries. R. Tindal (21 July 2010).
Terms of payment—exchange rate. The following is suggested as addition in DAGv4 after section 1.5.4:
“Section 1.5.5—Terms of payment: Payment to ICANN may be effected in USD or in the legal currency of
the applicant’s country. If the applicant decides to use his local currency for processing payments, the
exchange rate used shall be the one which applies on the day the applicant registers with TAS (refer to
paragraph 1.5.1.).” This section is justified because the risk of exchange rates should not be borne by
applicants alone, but shared with ICANN. It may be fair for ICANN to acquire financial products to hedge
this currency risk, rather than each and every applicant having to provide this insurance on its own. E.
Blocher (Module 1, 5 June 2010).
Refund of evaluation fee (1.5.1). The proposed 20% refund of the evaluation fee to unsuccessful
applicants after having completed dispute resolution seems unreasonable. While it may be reasonable
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to make such a refund if the applicant decides to withdraw at the outset of objection proceedings, there
will be less incentive to take such an approach if the applicant knows that they will recover this sum
whatever the outcome of the dispute resolution. BBC (21 July 2010)

Analysis of Comments
Fee Issues
Comments regarding fees have generally been consistent with previous versions of the Draft Applicant
Guidebook. One comment is generally in support of the application fee to cover costs, while a number
of comments have suggested a reduction in the application fee either based on where the applying
organization is located (e.g., a developing country), its organization type (not‐for profit, charities, small
cities, a brand holder) or based on a presumed level of effort required to review an application (IDN
variants, or multiple strings from the same organization).
Comments suggest a reduction of the $185,000 application fee based on the type of TLD being applied
for (linguistic, small community), the organization applying (not‐for‐profit) or where there may be
multiple TLD strings applied for (e.g., IDN variants, translations of a string) by a single applicant. The
processing steps and associated costs to perform each application evaluation are based on an average
number of steps to complete each application and do not change based on the TLD type or organization
applying. In addition, applications for translated versions of the same string would undergo the
complete evaluation process as each application is expected to stand alone. Consequently, the current
application fee is not expected to change for the initial application round. However, as stated
previously, it is anticipated that subsequent application rounds will enable adjustments to the fee
structure based on historical costs from previous rounds, the effectiveness and efficiency of the
application evaluation process, and other data as it becomes available.
Currently, a working group, comprised of representatives from various Internet constituencies, is
evaluating options to provide support for a defined set of applicants. The working group’s preliminary
recommendations were presented to the Board in September and a resolution was agreed on regarding
the support to be provided by ICANN (http://www.icann.org/en/minutes/resolutions‐25sep10‐

en.htm#2.2).
Progress is being made by the Applicant Support Working Group, tasked with, among other things,
locating sources of funds to provide financial support for certain deserving applicants and determining
criteria for releasing those funds in a way that avoids abuse and is fair.
There was a suggestion that payment of the application fee should be allowed in US dollars or in the
legal currency of applicant’s country to share exchange rate fluctuation risks. The payment of the
application fee follows standard ICANN practices with respect to fees collected globally. For this
process, ICANN receives funds in US currency only. It is the applicant’s responsibility to arrange for
funding in their own currency to equate to the evaluation fee at the time of the each wire transfer.
ICANN does allow for normal fluctuations as the funds are applied to their respective application.
A comment questioned the relative incentives for applicants to participate in a dispute resolution
proceeding or withdraw prior to the dispute resolution process. This was considered previously. The
dispute resolution process is in place to allow a weighing of the objection in regard to the application. In
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the event of an objection, an applicant may choose to withdraw at an earlier stage for a larger refund.
The process is not designed to discourage applicants from completing a dispute resolution process just
to afford some recovery to applicants who do not go through the entire evaluation.

APPLICATION CATEGORIES
Key Points
•

Newly formed entities must be formally established prior to application submission. These entities
will be evaluated similarly to established entities. Information required by newly formed entities is
discussed in the Criteria section of the Application questionnaire.

•

The standard for a successful community objection requires that the opposition be substantial so
that the dispute resolution process is a consideration of the issues rather than a means for a single
entity to eliminate an application.

•

New TLD categories beyond what has already been described (community, geographic, and
standard) will not be introduced, as ICANN believes that over time, the market and community
interests are better suited to sorting TLD types. In addition, the introduction of categories may mean
an unintended increase in compliance‐related costs in areas without benefit to DNS security.

Summary of Comments
Proposal for two categories under community‐based TLDs—commercial and noncommercial. ICANN’s
one‐size‐fits all approach does not accommodate all stakeholders. There should be two categories of
community‐based gTLDs‐‐a commercial use and noncommercial use. Differentiated policies and
evaluation procedures should be established for noncommercial TLDs—their evaluation should be
simpler, as they may not be involved in trademark protection issues. ICANN should provide more
support to noncommercial applicants‐‐financially, technically and linguistically‐‐and give some
exceptions to them regarding vertical integration and Whois policies. This will simplify new gTLD
management and accelerate the pace of evaluation to some extent. Moreover, GNSO has the
commercial and noncommercial stakeholder groups, which perfectly matches the proposal. CONAC (22
July 2010).
Community‐based application definition (1.2.3). The fourth factor (“Have its application endorsed in
writing by one or more established institutions…”) seems too narrow in specifying “one or more” and is
imbalanced when compared with the Section 3.3.1 grounds for a community objection. If it takes
substantial opposition from a significant portion of the community to object, how is it possible that only
one institution can represent a community in the application process? BITS suggests also that during the
Initial Review process, reviewers should be required to change the designation from a “standard” to a
“community‐based” application if it is clear that the applicant intends the gTLD string to be targeted
explicitly or implicitly at a specific community. It is also not clear why ICANN in Section 1.2.3.2 makes
the assumption that community‐based applications are intended to be a “narrow category.” BITS (22
July 2010).
Financial TLDs. Any domain name associated with financial services should be restricted to financial
services companies, with substantial restrictions, guidelines and proof of eligibility. There should be a
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formal Financial Services Panel for assessing financial service‐oriented gTLD applications. Specific higher
levels of security and stability should be mandated. The DAGv4 does not adequately address these
recommendations. ABA (22 July 2010).
Applicant Evaluation: yet‐to‐be formed entity. Clarification by ICANN is requested as to whether it is
possible under the current DAG to submit an application in name and on behalf of a yet‐to‐be‐formed
entity, where checks and evaluations are performed on the submitting entity(s) while the future registry
has to be defined in all terms, but not yet prove legal existence. ICANN is asked to clarify the required
documentation for the future designated registry on behalf of which the application is submitted.
Examples of such a situation would be community‐based, non‐profit entities wishing to form a
Foundation to manage a given TLD, or a city that might establish an agency to manage a city TLD. A. Abril
i Abril (Module 2, 21 July 2010).
Brand category of applications. A third category of applications for brand owners would be beneficial. It
is still unclear if brand owners could qualify to file a community‐based application and whether a
corporation could be considered to represent a community consisting of a restricted population such as
its customers or employees. Hogan Lovells (21 July 2010).
Closed gTLDs—lack of provisions.
The DAGv4 lacks provisions for operation of closed gTLDs. Would this mean that trademark owners
owning a gTLD would need to open the registration procedure to second‐level domain names applied
for to third unrelated parties? In this case, what is the incentive of actually registering and operating
such a gTLD? PMI (21 July 2010).
Unique procedures are needed for single registrant TLDs. Such single registrant TLDs need different
requirements in the utilization of ICANN authorized registrars. The DAGv4 does not address the unique
procedures that are required for these unique registries, which are being used to increase online
visibility of the TLD holder and not offering open registrations of second level names. AT&T (21 July
2010).
Single registrant, brand, corporate TLDs—beyond scope of new gTLD program. Based on the GNSO
report to the Board (11 Sept. 2007), single registrant, brand and corporate TLDs are beyond the scope of
the current new gTLD process. We strongly urge ICANN to state this fact explicitly in the forthcoming
final version of the new gTLD RFP for the next round. ICANN should also clearly state that “community‐
based TLDs” will not open the door for proprietary TLDs. JPNIC (21 July 2010).
Opposition to single registrant, single user (SRSU) TLD category. ICANN staff should not propose single
registrant single user (SRSU) TLDs because this proposal does not have consensus within the ICANN
community. If the ICANN staff proposes it in its discretion, that would be a violation of process. In
addition, such a proposal could increase the risk of lawsuits against ICANN by the SRSU applicants since
many of the required elements of the new gTLD process do not properly fit for SRSU TLDs (e.g.,
mandatory use of ICANN registrars, data escrow and vertical integration). Therefore the third paragraph
in the Background section addressing brand holders and organizations seeking to manage their own
name should be deleted. The issue of SRSU TLDs is an important policy issue which should be discussed
in the GNSO. It is not a consensus policy included in the 2007 GNSO final report for new gTLDs and it
should be treated by a dedicated PDP. In case the dedicated PDP does not end in a timely manner, the
next round of new gTLDs should exclude SRSU TLDs. This argument has the same logical structure as the

16

underlying logic of Board Resolutions 2010.03.12.17 and 2010.03.12.18 for Vertical
Integration/Separation. JPNIC (2 Sept. 2010).

Analysis of Comments
A comment requests clarity on “yet‐to‐be formed entities” applying for a gTLD. Applications from or on
behalf of yet to be formed legal entities, or applications presupposing the future formation of a legal
entity (for example, a pending Joint Venture) will not be considered. All requirements of an existing
entity continue to apply: proof of planned technical/operational and financial capabilities (see Criteria
for Question 45 for financial information required by newly formed entities) will be required,
background screening of the organizations forming the new entity as well as the new entity’s key
officers and shareholders will be conducted, all required documentation for geographic names and/or
community based applications must be presented, and all other requirements, as outlined in the draft
Applicant Guidebook must be met to submit a complete application.
A comment notes a potential imbalance between the requirement for at least one endorsement of a
community‐based application, and the requirement that there be substantial opposition in the event of
a community objection. It is intended that the application should have substantial support as well;
however, this is difficult to establish based on a certain number threshold. It may well be that an
applicant supported by one institution or group means substantial support for that case (e.g., a highly
structured community with only one relevant institution or endorsement from the pre‐eminent
institution in that area). Conversely, the standard for a successful community objection requires that
the opposition be substantial so that the dispute resolution process is a consideration of the issues
rather than a means for a single entity to eliminate an application. Opposition from a single entity might
also be determined substantial in a given case.
Comments provided suggestions for possible approaches to application categorization. Depending on
the category, various accommodations are suggested: for example, no requirements for an ICANN
contract, or to use accredited registrars, or to follow consensus policy, or policy provisions outlined in
the GAC’s ccTLD principles. Some might be restricted to not‐for‐profit status, be eligible for reduced
fees, require registration restrictions, and have names reserved in anticipation of registration by certain
parties. There will be considerable debate and discussion in the community as to whether certain
accommodations should be made. Should certain gTLDs not be required to have an agreement with
ICANN or not be required to follow consensus policy? Should certain TLDs be required to maintain not‐
for‐profit status? These discussions and debates will take considerable time and resources and may
ultimately not result in consensus. The structure of TLD categories, if granted different accommodations
with differing contractual obligations, would result in significantly higher compliance costs and
therefore, annual fees.
Significant consideration has been given to the issue of introducing category‐based TLDs in the new
gTLD process. ICANN remains a strong proponent of innovative uses of new TLDs. This is especially so in
cases where TLDs can be delegated to address the needs of specific communities such as
intergovernmental organizations, socio‐cultural groups and registered brands. Rather than having ICANN
limit this type of innovation and identification with certain TLD models, more creativity might be
spawned by allowing different groups to self‐identify the type of TLD they purport to be and promote
that model among their community.
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If a self‐declaration program is instituted and contractual accommodations are eliminated or minimized,
fees can remain constant. Socio‐economic groups, brand holders and other groups all can be
accommodated under the existing structure and self‐identify as a particular type of TLD. Over time, the
market and community interests will sort TLD types – a model preferable to having ICANN make that
determination a priori.
It may well be that as definitive categories of applicants emerge in practice, and as ICANN and the
respective communities gain further experience of possible benefits of additional gTLD categorization
over time, organizational structures might be developed with ICANN to reflect these categories. That
will be a consequence of bottom‐‐‐up policy developments by affected participants, according to the
ICANN model. Nothing in the current implementation procedures forecloses those future developments.
Comments suggest that single registrant TLDs not be allowed as these may not have support from within
the ICANN community nor is there policy to support such a category. Categorization of TLDs beyond
what has been proposed (community, geographic, and standard) is not being introduced. In addition, an
applicant is not required to have a minimum number of registrants to qualify for a TLD.

PROCEDURES
Key Points
•

ICANN staff will conduct a Completeness Check of applications after the close of the 90‐day
Application Submission Period. Depending on the severity of missing information, incomplete
applications may either be rejected or may be provided with an opportunity to provide missing
information. Only after all applications have been designated as complete or have been rejected
during the Completeness Check period will ICANN post the applied for strings and applicant data.

•

The objection filing period begins with the posting of applied for strings and applicant data and ends
2 weeks after the close of Initial Evaluation. Applicant data necessary to file an objection will be
made available via ICANN’s website.

•

It is important to note the distinction that reviews in Initial Evaluation offer no chance for appeal –
the opportunity exists for clarifications only. Limited clarifications may be sought for String
Similarity, DNS Stability and Background Screening as needed.

Summary of Comments
Timing for amendment of incomplete applications.
The provisions in paragraph 1.1.2.8 (string contention) can be expected to be used in competing
applications (contention sets) to take speculative advantage of intentionally caused delays by
incomplete applications. Therefore applications should be given a limited time of a maximum 4 weeks to
mend incomplete application parts. dotBERLIN (13 July 2010). dotBayern (20 July 2010). dotHamburg (21
July 2010). HOTEL (21 July 2010). dotKoeln (22 July 2010).
Paragraph 1.1.2.8 should be amended so that applicants should be required to provide all information
they can provide within a reasonable deadline set by ICANN. The string contention procedures will not
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begin until all applicants in the contention set have completed all aspects of the evaluation. The
deadline should help prevent applicants of speculative registrations from delaying the dispute resolution
process. eco (21 July 2010).
Supplements to applications. ICANN should allow supplements to applications after submission. This
would help not for profit organizations that may have a learning curve to understand the process.
AAMC (21 July 2010). Red Cross (21 July 2010). NPOC‐FC (21 July 2010).
Notice of changes (1.2.7). Part of the application should contractually or otherwise obligate applicants to
notify ICANN of changes. BITS (22 July 2010).
Clarify objection filing timeframe (1.1.2.4). ICANN needs to clarify the objection filing timeframe. One
part of this area suggests that the objection period is based on the Administrative Completeness Check,
but another section suggests it is based on the Initial Evaluation Period with a two week window of time
between posting of the Initial Evaluation results and the close of the objection filing window. BITS (21
July 2010).
Reconsideration. In every case, an applicant should have an opportunity within the ICANN process to
request reconsideration of an erroneous or adverse decision. The current process has three places
where an applicant or application can fail without opportunity for appeal or extended review:
background check, string similarity, and DNS stability tests. W. Seltzer (21 July 2010). R. Dammak (July
2010).
Proof of good standing. ICANN should require proof of good standing in the application process. The
DAGv4’s elimination of this step at the early stage of the process raises concern about its impact on the
entire process—it could potentially lead to a greater number of illicit applicants ending up in the
applicant pool. Even if ill‐intentioned applicants end up getting eliminated at a later point, it may still
result in a waste of time of resources for ICANN and others which could have been prevented earlier in
the process. CADNA (21 July 2010).
ICANN permission to use Applicant logos (Module 6, section 9). There is no basis to give ICANN
unfettered permission to use an Applicant’s logos as section 9 provides. It is basic trademark law that
the value and distinctiveness of a trademark such as a logo can be destroyed through unregulated use
by parties other than the trademark owner. If ICANN requires the right to use an Applicant’s logo, it
should enter into a proper trademark license with the trademark owner. IBM (21 July 2010).
Confidentiality (section 11.b). The confidentiality standard in this provision is insufficient. Rather than
state that ICANN use “reasonable efforts” IBM proposes that the section should state that ICANN will
have “sufficient agreements in place” to ensure confidentiality is maintained. IBM (21 July 2010).
TLD Application System Access. Sections 1.1.2.1, 1.4.1 and 1.4.1.1 speak to applicants, but it is not clear
what process ICANN will use for other users who wish to review open applications for possible
objection. It is also unclear how 1.1.2.2. and ICANN not posting certain information on the TAS (e.g.
related to finances, architecture and security) will affect potential objectors’ ability to assess an
application and its applicants. BITS (22 July 2010).
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Timing of subsequent application rounds (1.1.6). Given the timeframes of other sections, is it realistic for
ICANN to assume the launch of a next round of applications “within one year of the close of the
application submission period for this round”? BITS (22 July 2010).
Required financial documents (1.2.2). BITS recommends that ICANN ask for 3 years of audited financial
statements instead of just one. Multiple years of statements would serve to validate the applicant’s
ongoing fiscal strength. BITS (22 July 2010).
Application form (1.4.1.2)—encryption of data. ICANN should encrypt the application data in transit
across the Internet (i.e. use HTTPS) and while it is at rest in storage at ICANN—at least for selected
information such as financials. BITS (22 July 2010).
Evaluation fee (1.5.1)—proof of concept round. Can ICANN provide a table of the 200 Proof‐of‐Concept
round applications, and are these eligible for re‐application? BITS (22 July 2010).

Analysis of Comments
Comments have requested clarity on the timing of providing complete applications to ensure string
contention procedures begin appropriately. Although timelines are not yet final, it is expected that all
Applicants will submit completed applications, including the receipt by ICANN of the full application fee,
throughout and up to the final day of the Application Submission period. A 4‐week completeness check
period will ensue, allowing ICANN staff to validate that all applications question are complete and all
necessary supplemental documents are attached. This review will not look at the adequacy of answers;
rather it will focus on ensuring that each question has an answer. If an application is deemed
incomplete, the applicant will have one opportunity to provide any missing data during this period. If
the application remains incomplete at the end of this 4‐week period, then it will be ineligible for further
review and application fees (less any expenses incurred) will be refunded. Only after the completeness
check is complete for all applications will ICANN post the applied for strings and other relevant
information. The posting will also mark the beginning of Initial Evaluation. String Similarity analysis will
begin immediately thereafter and string contention sets will be posted once this analysis is complete.
Contention sets will be posted prior to the end of Initial Evaluation.
Another comment seeks clarity on the objection filing period as well the availability of applicant
information necessary to file. The objection filing period will begin at the end of the completeness
check period and will close two weeks after the Initial Evaluation results are posted. Based on current
estimates, the objection filing period is expected to last approximately 5 1/2 months. In relation to the
availability of applicant information, the objection process allows for interested parties to file objections
against the organization applying for the string and/or the string on any of four grounds: [Limited Public
Interest], Community, String Confusion, and Existing Legal Rights. This process does not allow for
objections to be made on the applicant’s ability to meet financial, technical or operational criteria.
Accordingly, relevant and necessary applicant data to file an objection will be made available via
ICANN’s website.
A comment asked about the viability of committing to a subsequent application round “within one year
of the close of the application submission period for this round.” The GNSO’s New gTLD Policy
Development Final Report suggests that “Applications must initially be assessed in rounds until the scale
of demand is clear” and that “...the first round will include scheduling information for the subsequent
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rounds to occur within one year.” ICANN expects to meet this recommendation; however, the timing of
the second round may be affected by necessary changes and improvements to the new gTLD program.
Any potential delays in beginning the subsequent round will be communicated as soon as practical.
Comments have requested clarity, or made suggestions regarding several areas of the guidebook. One
suggests that applicants should be contractually bound to inform ICANN if any material changes arise in
regards to their submitted application. The current wording in the guidebook requires notice of changes
to information, and makes it clear that if an applicant is found to have failed to notify ICANN of a
material change, their application may be rendered invalid.
Another comment mentioned the three areas of Initial Evaluation (IE) that do not allow for appeal or
extended evaluation; background check, string similarity, and DNS stability. It is important to note the
distinction that no area of IE offers a chance for appeal – the opportunity exists for clarifications only.
Limited clarifications may be sought for the three areas mentioned above in IE, as needed. For DNS
Stability and String Similarity, as the submitted string cannot be modified, the need for clarifications is
expected to be minimal.
A comment concerns the usage of the applicant’s name and logo in section 9 of the Terms and
Conditions (Module 6). While the language does constrain the areas of usage, it will be further narrowed
in the next version of the guidebook to reflect only the use of the applicant name. The other comment
on Application Terms and Conditions relates to maintaining the confidentiality of applicant information
in seeking consultation to evaluate an application. The Terms and Conditions state that ICANN will use
reasonable efforts to ensure that panelists maintain confidentiality of information in the application.
This would include having agreements in place with panelists and other experts that may be consulted,
as suggested in the comment.
One comment suggests that three years of audited financial data should be requested as opposed to the
one required in the current version of the guidebook. Requiring only one year of audited financials is
intended to provide sufficient data on the applicant’s financial capability and broaden the range of
applicants by avoiding overly burdensome requirements.
One comment reiterated that confidential data collected in TAS must be protected. We agree and
ICANN is taking reasonable and necessary steps, including hiring an independent security consultant, to
ensure that Applicant data is secured throughout the process.
One comment asked for a list of the year 2000 proof of concept participants. That information can be
found here: http://www.icann.org/en/tlds/app‐index.htm

EVALUATION
Key Points
•

Applicants are expected to provide all necessary and relevant information at the time their
application is submitted including disclosing any known concerns as described in Section 1.2.1
Eligibility (Questions 11d – f of the Application questionnaire).
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•

ICANN is moving forward with developing additional Eligibility (Section 1.2.1) guidelines that will be
communicated to both potential applicants as well as Applicant evaluators prior to receiving
applications.

•

Protocols are being developed to ensure that all Applicants are aware of communications on a
timely basis and are provided with same time period to respond to any clarifications requests.

•

A clear process describing the Board’s role in evaluation and delegation has been developed and
communicated.

•

Initial Evaluations cannot be completed until all relevant public comments have been considered
and addressed. A summary of how public comments were addressed per application will be
provided after the end of Initial Evaluation.

Summary of Comments
Question 18 and additional questions. The BC urges ICANN to add two more questions to sharpen the
criteria for new gTLDs that add value and differentiation: (1) which
users/registrants/organization/group/community do you intend to serve? (2) How does your TLD
differentiate itself from others in the DNS? ICANN should initiate the new gTLD rollout with safeguards
for an orderly approach to market differentiation and if or when necessary make adjustments in future
applicant guidebooks. BC (26 July 2010). R. Andruff (Module 1, 21 July 2010).
Guidelines are needed regarding how Section 1.2.1 of the DAG will be applied. This section enables
ICANN to deny a new gTLD application if any applicant, partner, officer, director or manager or any
person owning more than 15% of the applicant “is the subject of a pattern of decisions indicating liability
for, or repeated practice of bad faith in regard to domain name registrations.” Applicant evaluators need
to be provided with additional guidance on this eligibility factor. For example, a statute of limitations of
5 years should apply in regard to past infringing activities, given that trademark infringement can be
unintentional and the UDRP process is unpredictable. Also, a few adverse UDRP findings over many
years in the context of a large domain portfolio should not be presumed to indicate that an entity or
individual is a “bad actor” who should be barred from any significant involvement in a new gTLD. ICA (21
July 2010).
Definitions—security (2.2.3.1). The “security” section of this area is very minimalist. BITS recommends
either direct inclusion of other security related requirements or at least reference to other areas of the
applicant guidebook containing those requirements (e.g. 5.4.1). BITS (22 July 2010).
Evaluation team—communications (attachment to Module 2, scoring, p. A‐3). How will applicants be
notified that there is a communication to them from the evaluation team available at the “online
interface” (e.g. will there be email notification to check the interface)? BITS (22 July 2010).
“Average, reasonable Internet user”. This term in Section 2.1.1.1.2 should be more clearly defined. Red
Cross (21 July 2010).
Public interest prioritization. Rather than randomizing applications for batch processing, ICANN should
consider prioritizing applications based on public interest need. Red Cross (21 July 2010).
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World Health Organization (WHO) concerns not addressed. Concerns of the WHO regarding public
health and safety issues involved with International Nonproprietary Names for pharmaceutical products
(from WHO letter to ICANN dated 9 December 2009) have not been addressed. A. Aikman‐Scalese (21
July 2010).
Financial evaluation—not‐for‐profits. Evaluation should take into account the different financial picture
and sources of funding for not‐for‐profit organizations when reviewing whether an organization has
adequate funding for three years of registry operations. Red Cross (21 July 2010).
Reserved names—regional ccTLD organizations (2.2.1.2). The four regional organizations of ccTLDs
(AfTLD, APTLD, CENTR and LACTLD) should be added into paragraph 2.2.1.2 like reserved names. Like
ARIN, LACNIC, AFRNIC, RIPE and APNIC, for IP numbers the regional organizations of ccTLDs are involved
directly in the process of ccTLDs and ICANN. The four regional organizations have liaisons in the ccNSO
Council and participate in different working groups and are recognized by the community. E.I Ahon
(Module 2, 17 June 2010).
Section 2.2.2.3—Evaluation—clarifying questions. With respect to language changes made in this
section, note that the evaluators are under no obligation to ask clarifying questions. RySG repeats its
recommendation from its DAGv3 comments that evaluators should be obligated to ask clarifying
questions where needed. RySG (10 Aug. 2010). VeriSign (22 July 2010).
Section 2.2.3.1—Definitions—Security and Stability.
No changes were made to the definitions of security and stability. They need to be revised. They conflict
with and exceed the draft gTLD agreement, and are based on a misunderstanding of IETF practices and
definitions. The contract language must be revised to adhere to proper terminology (e.g., contracted
parties should not be required to adhere to IETF best practices; by definition best practices are not
mandatory.) RySG (10 Aug. 2010). VeriSign (22 July 2010).
Some language in the “security” definition is too broad and opens it up to expansive interpretation. It
potentially takes in a wide variety of small and large security incidents on the Internet. The mere fact
that services are operating on a domain name does not imply or require registry involvement. The
current language in the guidebook seems to come from the RSEP definition of an “effect on security”
but it is missing the context of that definition. After the DAGv3 RySG suggested that the “security”
language be changed to read: “Unauthorized disclosure, alteration, insertion or destruction of registry
data, or the unauthorized access to or disclosure of registry information or resources on the Internet by
registry systems operating in accordance with all applicable standards.” RySG (10 Aug. 2010). VeriSign
(22 July 2010).
The “stability” definition’s phrase “authoritative and published by a well‐established, recognized, and
authoritative standards body” is unacceptable. ICANN should not leave the language open‐ended and
make contracted parties subject to any and all standards bodies. ICANN needs to explicitly enumerate
the standards and name the authoritative body, which we believe is the IETF. Application of additional
standards should be considered via the consensus process. RySG (10 Aug. 2010).
Question 11(f)—allegations of intellectual property infringement. The question as written is ambiguous.
The more relevant question is whether the applicant has been charged with activities that infringe
intellectual property rights in which a domain name has been used. The question should be rephrased to
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refer to “allegations of intellectual property infringement relating to registration or use of a domain
name.” The Notes column should make clear that ICANN can reject an application in which the
applicant cannot provide a satisfactory explanation. COA (21 July 2010).
Whois data quality policy disclosure. ICANN should require applicants to disclose their policies for Whois
data quality—i.e. spell out how they will require registrars who sponsor registrations in the new gTLD to
ensure the accuracy and currency of Whois data that they collect. The best approach is to include Whois
data quality requirements in registry agreements with new gTLD operators, but disclosure in the
application is a worthwhile fallback. ICANN should be able to use contract compliance tools to pursue
registries that misrepresent their plans on critical issues such as improving Whois data quality. COA (21
July 2010).
WHOIS requirements should be uniform. Whois enforcement must be stronger. The rules should be as
specific as possible and ensure that accurate data is maintained. Applicants should be held to a uniform
set of requirements in order to avoid any discrepancies. CADNA (21 July 2010).
High Security Zone TLD Program—application‐based incentives.
A specific evaluation question should be included to provide application‐based incentives for applicants
to protect the public by adopting the more rigorous protections spelled out in the High Security Zone
TLD Program. Applicants should be awarded one or more optional points for a positive response, or
alternatively points could be deducted from the evaluation score of an applicant who declines to take
these additional steps to protect the public. COA (21 July 2010).
We are concerned that an applicant’s decision to not pursue High Security Zone verification does not
reflect negatively on the applicant or affect its scores in the evaluation process. There should be a right
to object against any financial services gTLD applicant that seeks to avoid high security verification and
such avoidance should be grounds for denial of the application. ABA (22 July 2010). BITS (22 July 2010).
ICANN Board role in evaluation and delegation.
The Board’s role in any part of the evaluation and delegation process is not sufficiently articulated or
constrained. The Board’s role needs to be extremely clearly defined so that all parties know when and
under what conditions the Board may step in. The Board, like the evaluators, needs to be bound by
probity requirements to ensure there is no background lobbying (e.g. from national governments or
others). The Board’s role in delegation must be clearly articulated (e.g., a Board bottleneck due to
workload would be very unfair to an applicant who had successfully completed the application process).
A full refund of costs of the evaluation would need to apply in cases of an applicant that passes
evaluation but for which the Board denies delegation. L. Williams (23 June 2010).
ICANN should assure that the Board’s role is to ensure that once submitted to ICANN that applications
meet the criteria in the Final Applicant Guidebook as approved by the Board. ICANN should provide
clarifying language in the Final Applicant Guidebook that if an application is deemed to have met the
criteria, it is not the Board’s role to make further deliberations about the application’s validity or
eligibility. AusRegistry (20 July 2010).
Technical evaluation of new backend registry operators. Given the established registry backend
operators—i.e., VeriSign, Afilias, Neustar, AusRegistry and CORE, ICANN should evaluate them once and
“pass” all applicants who have them as their backend registry providers. This would save ICANN money
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and simplify the application process. The only backend registry technical evaluation that would make
sense is if the backend registry is new and has no prior history in the business. .MUSIC (20 July 2010).
Delegation decision—certainty of process. The Final Applicant Guidebook should provide clarifying
information about certainty of process so that each successful gTLD applicant has a clear indication of
when their delegation will occur. It is not clear how ICANN decides the order of delegation and how and
when successful applicants are informed. AusRegistry (20 July 2010).
Registry Failure—continuity of operations and financial instrument requirement.
The requirement for a financial instrument that will guarantee at least 3 years of operation of essential
registry services in the event of business failure is an unnecessary drain on the resources of prospective
registries already damaged by the long delay of the new gTLD program. The requirement is especially
punitive for small registries and will tie up important resources. It will discourage deserving applications
and contribute to the failure of others. The goal of protecting registrants can be met by different means.
Instead, continuity can be assured through cooperative agreements between registries and/or registry
service providers who agree to provide these services in the failed registry. This sort of arrangement,
already contemplated by ICANN in its Registry Transition Process document, should be extended to the
application evaluation portion of the DAG. ICANN should provide for alternative, non‐financial means of
guaranteeing registry service continuity, either wholly or in part. Minds + Machines 21 July 2010). NIC
Mexico (21 July 2010).
Neustar supports the financial instrument requirement. ICANN has done a comprehensive job to deal
with situations where a registry operator is also the back‐end registry services provider. A financial
instrument is appropriate in such a case since there is no third party to continue the registry operations
and therefore ICANN could incur significant costs for transition. The current language does not
adequately address the situation where the registry operator does not operate the registry services
itself but outsources it to a back end registry services provider. In such cases failure of the registry may
not result in loss of critical services if the back‐end provider continues operations in the event of an
applicant failure. This approach would not require a financial instrument. Neustar notes that ICANN has
already addressed the issue of the back‐end registry service provider failure by requiring contingency
planning and submission of a transition plan. Neustar (21 July 2010).
Clarifications of language—public comments.
In 1.1.2.5, who will handle public comments and in which way (e.g. ICANN staff, independent evaluators)
and how will they be reflected in the evaluation process? DOTZON (21 July 2010).
There should be guidelines for evaluators to use when assessing public comments. How will they be
determined? How will comment periods be managed? Comments may be used in dispute resolution
(1.1.2.7); DRPs should be given guidelines regarding how to assess comments. RySG (10 Aug. 2010).
VeriSign (22 July 2010).
RSEP fees. The cost estimate for fees for use of the RSEP process seems extremely high ($50K for a three
person RSEP panel). What are the individual cost factors that make up this estimate? There are now
actual RSEP cases that have been processed, so that the cost model should now be re‐evaluated and
made more cost effective. RySG (10 Aug. 2010). VeriSign (22 July 2010).
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Some comments suggested that “market differentiation” should be reflected as a criterion in the
evaluation process. This point can be interpreted in a number of ways. Implementing
market‐differentiating criteria could be construed as limiting competition for existing registries and
potentially stifling innovation. As with any industry, two or more organizations focused on the same
consumer provide that consumer with choice. It is this choice that drives competition which can lead to
innovation, product/service differentiation, and price reduction. Additionally, evaluating (i.e., scoring)
the beneficial effect of innovation in difficult or impossible and presents contract enforceability issues.
The proposed question “Which users/registrants/organization/group/community do you intend to
serve?” is already explicitly part of the application for those designating their applications as
community‐based. It is also implicitly part of the existing question required of all applicants to state their
mission and purpose (question 18). This is an open‐ended question to give the applicant the
opportunity to describe the overall scope of its proposal, and to enable informed comment on the
application. There is no expectation that this question should be used to eliminate any overlapping user
groups, nor is there an assumption that the same group cannot be served by more than one TLD.
The second proposed question, “How does your TLD differentiate itself from others in the DNS?” might
provide an interesting perspective, but it is unclear how responses to this question could be scored,
used as a threshold item, or enforced without a significant expansion of the scope of ICANN’s
responsibilities.
ICANN’s Core Values include “…depending on market mechanisms to promote and sustain a competitive
environment.” How applicants will differentiate themselves within a given market or industry should be
a decision left to the applicants and the relevant markets. ICANN should not judge the effectiveness of
an applicant’s business model. Rather, ICANN is focused on DNS stability, preventing user confusion,
determining whether an applicant has demonstrated basic competencies to run a registry, and
protecting registrants and users.
A comment suggests that additional guidelines are needed for the Eligibility requirements as covered in
section 1.2.1 of the Draft Applicant Guidebook. ICANN agrees and is moving forward with developing
additional guidelines that will be communicated to both potential applicants as well as Applicant
evaluators prior to receiving applications. Applicants will still be required to disclose any known issues
and can provide clarification of these issues upon submitting the application. Should other issues be
found, not previously disclosed by the Applicant, ICANN will seek additional clarification from the
Applicant. This clarification request will be conducted during Initial Evaluation.
A comment suggests rephrasing question 11(f), regarding relevant infringing activity in the applicant’s
background, for greater clarity, to refer to “allegations of intellectual property infringement relating to
registration or use of a domain name.” This is a useful suggestion and this change will be made in the
revision.
Comments have been raised seeking clarity on communication with Evaluation Panelists. One
comments asks how Applicants will be notified of communications from Evaluation Panelists while
another seeks to ensure that Evaluation Panelists be obligated to seek clarifying questions where
needed. Protocols are being developed and will be published to ensure that all Applicants are aware of
communications on a timely basis and are provided with same time period to respond to any
clarification requests.
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In addition, Applicants are expected to provide all necessary and relevant information at the time their
application is submitted. This includes complete and accurate information to support relevant criteria in
the Applicant Guidebook. Evaluation Panelists are experts in their respective fields and are expected to
conduct a thorough analysis based on the information provided by each applicant. If a thorough analysis
cannot be completed, then clarification questions may be asked. However, as the Applicant can provide
no new information ‐ only clarifying information for the answer or information previously provided ‐ a
clarification request may not be needed. Accordingly, clarifications will be at the discretion of the
Evaluation Panelist.
Note that the evaluation process is designed to afford several opportunities for clarification and
amplification when needed. Applicants are expected to provide complete and accurate applications and
supplemental data upon the first submission. A Customer Service function will be available to handle
questions from applicants during the Application Submission Period. The Customer Service function will
endeavor to provide and publish answers to all relevant questions from all applicants, to the extent
practicable, in the applicant’s language of choice. The guidebook encourages applicants to take
advantage of this Question/Answer mechanism to address any particular areas of uncertainty before the
application is submitted, to reduce the need for additional clarification and review steps. Once the Initial
Evaluation has commenced, the evaluation panels and applicants will conduct a coordinated exchange
of information, if needed, which should address any remaining oversights or misunderstandings. Finally,
applications not passing Initial Evaluation will have the option of requesting Extended Evaluation
procedures in which they may provide further data supporting their applications (there is no extra cost
to the applicant for electing this option). The availability of these opportunities before, during, and after
application submission should allow the applicant to provide all necessary information to the evaluators.
A comment suggests there should be some prioritization of batch processing applications versus random
selection. Note that batching will only occur if the volume of applications is so high that the process as
already built cannot accommodate it. In such a case, the same concerns highlighted in the discussion of
application categorization also apply to establishing categories of applications and prioritization thereof
for batch processing. Providing benefit to one set of applicants over another does not promote a fair
and impartial process.
A comment suggests that the evaluation should account for differing funding sources when reviewing an
application from a not‐for‐profit entity as opposed to a for‐profit entity. It should be noted that the
estimated level of funds required for three years of operation is determined by the applicant, not the
evaluators. The financial review panel considers the information provided and assesses whether the
proposed funding level will be adequate to maintain a secure and stable TLD. This is the case regardless
of what type of entity the applicant is.
In relation to Whois requirements, comments suggest that additional steps should be undertaken in
regard to Whois accuracy measures as part of the evaluation process. This was discussed and
considered previously. Changes in Whois policy require a consensus based, bottom‐up decision. ICANN
is working on several fronts to improve Whois accuracy: policymaking support, technical, compliance,
and performance reviews. In the meantime, there are improvements in the Guidebook including the
requirement to maintain a thick Whois database and an option to implement searchable Whois.
In relation to increased security, one comment suggests providing an incentive to encourage applicants
to implement more rigorous protections as highlighted in the proposed High Security Zone TLD Program
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and another suggests that such rigorous protections be required of certain applicants. Continual
improvement in security will always be part of the new gTLD program. Adoption of an HSTLD type
certification will be urged for registries whose model connotes “security, such as a TLD providing
financial services.” There are a number of reasons for making this a requirement of a specific type of
application.
Comments seek clarity of Board’s role in the evaluation and delegation processes. We agree that
further clarification is needed, and consultations with the Board have resulted in the detail provided in
the new Guidebook.
A comment suggests that established back‐end registry providers be evaluated once as opposed to on a
per‐application basis. It is agreed that certain efficiencies can be gained in the approach to reviewing
applications with the same back‐end registry provider, and this will be tested in the evaluation process.
However, there is no assumption that all such applications will be identical or should be subject to a less
thorough standard of review.
A comment seeks clarification about the order of delegation and how and when successful applicants
are informed. This process has been clarified in the Guidebook. The order of delegation depends strictly
on how quickly the applicant can complete each step in the process after Initial Evaluation. Note, all
applications will complete Initial Evaluation at the same time. If an application passes Initial Evaluation
and is not part of a string contention set or does not have any objections pending, then it moves straight
to contract execution. Once the contract is signed, the applicant will move straight to pre‐delegation
check. As this check is passed then it will move directly to IANA for delegation. ICANN expects to have
resources available to execute each step as the application progresses. Note, however, that this part of
the process is dependent on many factors – including applicant level of readiness – and not solely
controlled by ICANN.
In terms of communication, clear posting dates will be communicated to the public and the pool of
applicants throughout the evaluation process. As the Applicant progresses through each step, updates
will be communicated to the public and to the Applicant directly.
One comment suggests the addition of the names of regional ccTLD organizations to the list of names
that are reserved at the top level. This was considered; however, the top‐level reserved names list is
intended to be as narrow as possible, and cover only those names which have an impact on the DNS
infrastructure or are part of the organizational structure of ICANN. The bodies mentioned are certainly
contributors to ICANN, but fall more into the category of constituencies, which are more loosely formed
and self‐governed, and it would expand the list considerably to include all of these as reserved names.
Several comments seek clarification of the public comment process. As discussed in the Applicant
Guidebook, the public comment period will open with the public posting of applicant data at the end of
the completeness check and prior to commencing Initial Evaluation. To ensure that Evaluation Panels
and Dispute Resolution Providers are able to effectively and timely consider public comments, the public
comment window will remain open for 45 days. A general comment forum will remain available, but if
comments are to inform Initial Evaluation, they must be submitted within the 45‐day period. All panelist
and dispute resolution providers will have access to the comments. The availability and use of public
comments will be discussed with the Evaluation Panels and Dispute Resolution Service Providers as part
of their training. In the case of a dispute resolution proceeding, the panel must provide the reasoning
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upon which the expert determination is based, which might include consideration of relevant public
comments.
Comments regarding the financial instrument requirement suggest that ICANN should provide
alternatives, or that the requirement would be irrelevant in the case where part or all of the registry
operations are outsourced to a third‐party service provider. The two options currently included in the
guidebook ([a] letter of credit or [b] cash escrow deposit) are in place because they provide the most
efficient and reliable means for transfer of funds in the event of a registry failure scenario. Other
options (such as those contained in earlier drafts of the guidebook) have been considered in detail for
implementation, but could not offer the same speed or reliability without being cost‐prohibitive for
applicants. Note that the funds are only released if a threshold is met for failure of one of the critical
functions. It should be considered that even if the existing service provider continues to execute the
critical functions in the short term, it is not clear that such a provider would be willing to continue such
operations indefinitely, especially in the absence of financial provision for it by the registry operator.
The financial instrument is considered a cornerstone of registrant protection and thus is a requirement
across all new gTLDs for a particular time period.
With regard to the registry services portion of the evaluation process, a set of comments suggested
changes to the definitions of ‘security’ and ‘stability’ that are employed. The current definitions are
found in existing registry agreements and can also be found in the Registry Services Evaluation Policy
(“RSEP”) ‐‐ see http://www.icann.org/en/registries/rsep/rsep.html, which was adopted as an ICANN
consensus policy. The definitions are intentionally broad ‐‐ anything a registry might do that could harm
other systems on the Internet would be considered a security/stability issue and could cause ICANN to
withhold approval of a particular service. These definitions are critically important terms and part of a
process that has a significant impact on the DNS. A change to the currently accepted and workable
process should be subject to a broader stakeholder discussion.
With regard to estimated RSEP fees, comments suggested that the model could be more cost‐effective.
The current expected fee of $50,000 was estimated based on a significant decrease from historical costs.
Efficiencies were introduced so that the fee is less than 50% of the current cost per RSTEP evaluation. In
the three years that the Registry Services Evaluation Policy has been in place, a small fraction of registry
services proposed by existing gTLD registries have resulted in an RSTEP review. Each inquiry involving
the RSTEP involves a 5‐person panel and costs $100,000‐$125,000. In the new gTLD process it is
anticipated that most cases will be addressed using a 3‐person panel.

TRADEMARK PROTECTION
Key Points
•
•
•

Comments from every section of the ICANN community and broader Internet community have
been thoroughly considered in the development of the current trademark protection
mechanisms called for in the Applicant Guidebook.
These trademark protections reflect carefully crafted compromises that received broad support
within the GNSO and At‐Large communities.
Although some debate adequacy, the new trademark protections are unprecedented and aim to
create a balance between all interested parties with a main focus of protecting rights holders
and consumers, including both registrants and Internet users.
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Summary of Comments
Registry option to exceed baseline rights protection. Most of the comments to date from the IP
community are of a “baseline” nature, while registries themselves can choose to go over and above
these requirements. Big Room invites feedback from IP and trademark experts as to what a “best in
class” sunrise and ongoing rights protection mechanism(s) would entail. Big Room (21 July 2010).
What is expected of a registry operator section (5.4.1). This is an important section which includes key
requirements such as DNSSEC deployment requirement, Whois service, maintenance of an abuse point
of contact, and continuity. BITS suggests that ICANN require both the Trademark Rights Service and the
Sunrise period at startup. BITS (22 July 2010).
Support for level of IP protection
The DAG is sufficient and is a significant concession to trademark owners even though the IRT’s
recommendations were not accepted in their entirety. Every interest group within the ICANN
community has found that they need to live with something that is, from their point of view, less than
perfect. The IP community should be no exception especially in light of the considerable concessions
already made to them. Minds + Machines 21 July 2010).
We work in the interest of the global hotel industry and we support the proposed instruments for rights
protection, which are the result of intense discussions within the ICANN community. HOTEL (21 July
2010).
Subject to minor drafting matters the trademark overarching issue should be considered complete. The
protections developed through stakeholder discussion and compromise will provide trademark holders
with significantly more protection than exists in current gTLDs. R. Tindal (21 July 2010). Domain
Dimensions (22 July 2010). Demand Media (22 July 2010). D. Schindler (22 July 2010).
Trademark protection not adequate.
IOC appreciates ICANN’s recognition of IOC’s comments regarding special statutory trademark
protection as a proposed standard for inclusion in the trademark clearinghouse. However, IOC finds
troubling the statements from ICANN leadership confirming that trademark protection in new gTLDs is
believed to be a settled issue. IOC (21 July 2010).
Current RPMs do not adequately address trademark concerns. WIPO Center (16 June 2010). Arla Foods
(6 July 2010). LEGO (6 July 2010). JONAS (11 July 2010). VKR Holding (13 July 2010). Nilfisk (13 July 2010).
LEO Pharma (14 July 2010). Vestas (16 July 2010). Coloplast (19 July 2010). MarkMonitor (19 July 2010).
BBC (21 July 2010) C. Speed (21 July 2010). Hogan Lovells (21 July 2010). IPC (21 July 2010). DuPont (21
July 2010).Comerica (3 Aug. 2010). Carlson (21 July 2010). Sunkist (21 July 2010).Solvay (22 July 2010).
ETS (22 July 2010). LifeScan (22 July 2010). INTA Internet Committee (21 July 2010). Coca‐Cola (21 July
2010).News Corporation (21 July 2010). Adobe Systems (21 July 2010). SIIA (21 July 2010). Microsoft (21
July 2010). ABA (22 July 2010). Liberty Mutual (22 July 2010). AIM (Module 5, 14 July 2010). Nestle (21
July 2010).
Nilfisk is against introduction of new TLDs as long as the current system does not secure effective
solutions to cybersquatting and trademark infringement. Nilfisk (13 July 2010).
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ICANN has not adequately addressed the overarching issue of trademark protection in the new gTLDs.

INTA Internet Committee (21 July 2010). Adobe Systems (21 July 2010
Introduction of new gTLDs will create vast opportunities for bad faith registrations and harm intellectual
property owners and consumers. Consumers will lose trust in trademarks as guides in the global market.

JONAS (11 July 2010). INTA Internet Committee (21 July 2010).
It is inevitable that conflicts will arise between competing brand owners in different jurisdictions. It is
naïve to suggest (as ICANN does) that applicants identified as in contention can be encouraged to reach
a settlement or agreement to resolve that contention, at least where trademark rights are concerned. It
is highly unlikely that a brand owner would be prepared to share or relinquish control over its brand to a
competing brand owner either in the same industry in a different country or a different industry in the
same or a different country. We do not consider it possible to reconcile the conflict between territorial
trademark rights and the global nature of the Internet. It is for this reason among others that BBC has
opposed and maintains its opposition to ICANN’s proposals. ICANN needs to adopt a solution which
genuinely lessens the need for defensive registrations and the administrative and financial burden on
trademark owners. BBC (21 July 2010).
It is extremely disappointing that ICANN has failed to take the opportunity to require registry operators
to adopt and implement rapid takedown or suspension systems to combat malicious conduct. Microsoft
reiterates the proposal it made for this in its version 3 comments, including being amenable to having
one or more Microsoft employees with relevant expertise to work on an ICANN‐convened expert group
to develop a required rapid takedown or suspension system. Microsoft (21 July 2010).Notwithstanding a
succession of processes, there as been little truly substantive dialog on trademark considerations.
Exchanges are subject to palpable registration‐driven pressures, and have not lived up to a proper
standard of open and informed dialog, which is key to a long‐term, stable DNS framework. This is
illustrated by the heavily compromised state of the envisaged protection mechanisms: the PDDRP
ignoring willful blindness; the URS becoming overburdened; and the TMC not providing a level playing
field. These circumstances support the Economic Framework paper’s recommendations that ICANN
proceed in a controlled manner, i.e., in discrete limited rounds. WIPO staff will continue to monitor
developments and remains available to contribute to rights protection systems that work for durable
DNS expansion. WIPO Center (21 June 2010).
The trademark protections in the current guidebook are weak and inadequate. If ICANN does not review
the current guidebook and adapt it to respond positively to our concerns, our members will appeal to
national governments and other bodies. MARQUES/ECTA (21 July 2010).
Significant issues of concern remain regarding intellectual property protection. The online community
will benefit from a smartly designed TMC and URS and IHG looks forward to seeing them through. IHG
(20 July 2010).
The cost of acquiring a gTLD is too high for most companies, as well as the cost of enforcement of their
trademark rights. At the very least, ICANN should allow for a period of time for existing companies with
established, registered trademarks to register those trademarks with ICANN (or ICANN should be
required to do a trademark search) to avoid this problem. Piper Aircraft (14 July 2010).
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AAFA requests that ICANN reevaluate and revise the current rights protection mechanisms proposed for
both the application process and post‐delegation to ensure that brand owners’ (i.e., the apparel and
footwear industry that is so dependent on the strength of their reputation and brand names) legitimate
concerns and rights are properly protected and assured in the new gTLD space. Without requisite
mechanisms in place to protect brand owners in the application process and post‐delegation, AAFA is
concerned that the new gTLD program could provide a vehicle for rampant abuses and exploitation of its
apparel and footwear members’ valuable marks and brands to increase exponentially. The apparel and
footwear industry is concerned that the proposed high costs of registering a new gTLD will not deter the
often well‐funded and highly organized counterfeiting operations that are prevalent online. As cost
alone is unlikely an impediment to these bad actors, stronger brand protection mechanisms are critical.
The RPMs need to be stronger, less costly and more efficient than the RPMs currently proposed in the
DAGv4 for protecting trademarks. The overwhelming burden still falls substantially on brand owners to
stop infringement, and the proposed processes to do so remain overly cumbersome, expensive and time
intensive for brand owners. AAFA (21 July 2010).
ICANN should address trademark owners’ concerns about the current inadequate protection measures
in DAGv4 by providing for rules that:
• Avoid discriminatory treatment of trademark registrations;
• Provide for equitable and efficient resolution of situations of split trademark ownership (e.g.
geographic split or product category split);
• Include clear procedures for the trademark repository and recognition of trademark
registrations;
• Include IP rights other than trademarks alone;
• Provide for an equitable and efficient dispute resolution system (a shifting burden of proof after
demonstration of a prior IP right, including the “loser pays” principle);
• Streamlining the appellate procedure;
• Providing unambiguous provisions for transfer or cancellation of domain names; and
• Including clarification on closed gTLDs.
PMI (21 July 2010).
Dilution of IRT work.
ICANN has allowed the mechanisms proposed by the IRT to be worn away, as ICANN evidently hopes
that stakeholders will be worn down until they can be ignored entirely. The relevant provisions in AGBv4
have changed little from the STI Review Team recommendations. There is not consensus on the RPMs
in DAGv4 which, if taken together, fall well short of an effective response to the problem of trademark‐
related external costs in the new gTLD process. ICANN’s refusal to strengthen these mechanisms, even
so far as to bring them back to the level originally recommended by the IRT, is tantamount to concluding
that trademark holders and the public at large should bear these costs, which is contrary to the public
interest that ICANN has pledged to serve. Time Warner (21 July 2010). Com Laude (21 July 2010). Hogan
Lovells (21 July 2010). HSBC (21 July 2010). MPAA (21 July 2010). INTA Internet Committee (21 July 2010).
ICANN should proceed generally with all of the mechanisms set forth in the IRT report. USCIB (21 July
2010). Microsoft (21 July 2010).
The overarching trademark issues have not been resolved. It would not be a backwards step to re‐form
the IRT; changes are needed and the IRT is well placed to advise in this area. C. Speed (21 July 2010).
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ICANN should either turn to qualified IP experts to craft a package of effective protection measures or
return to the original recommendations of the IRT report. WIPO could have a key role in this process and
could use the IRT’s original proposals as the starting point. ICANN should start out with strong measures
that could be liberalized later if necessary. To satisfy the broader community, a review of such measures
could be instigated after they are operational (e.g. after two years). MARQUES/ECTA (21 July 2010).
The AGBv4 is a step backwards—ICANN has inexplicably chosen to dilute the long‐term solutions
presented by the IRT. Without adequate remedies, the issue of trademark protection remains
unresolved. The current proposals are too burdensome, expensive and unwieldy compared with
existing remedies such as the UDRP or civil remedies available under the ACPA. We do not expect the
business or trademark community to endorse or make wide use of the current trademark protection
proposals in the future. At a minimum, all trademark protection remedies must be: (1) effective as a
remedy; (2) reasonably expedited; (3) stringent enough to avoid gaming; (4) based on actual costs
(which avoids further monetization and extraction of unnecessary fees from trademark holders); (5)
provide for increased certainty; and (6) result in making the trademark holder whole. Verizon (20 July
2010). IPC (21 July 2010). DuPont (21 July 2010). Rosetta Stone (21 July 2010).
Process.
It is clear from comments of senior ICANN staff at the Brussels meeting that no further major changes to
the AGBv4 on rights protection mechanisms will be seriously entertained. The cross‐community efforts
to date are not a triumph of the bottom‐up policy development process. Rather, the almost complete
lack of support for the final outcome (the insufficient mechanisms now included in AGBv4) among
members of the community with the most at risk demonstrates that the process has been a failure. The
real losers will be the consuming public on whose interests in avoiding marketplace confusion and fraud
the entire trademark system is based. COA (21 July 2010). BBC (21 July 2010). Adobe Systems (21 July
2010).
It is ironic that ICANN prepares to announce “mission accomplished” on RPMs just when its Economic
Framework paper calls for an objective study of the full costs to trademark owners of new TLDs (e.g.,
enforcement, monitoring, defensive registrations). This should have been step one in devising a sound
and efficient system of RPMs, not an epilogue to a tale on which ICANN is about to close the book. COA
(21 July 2010). BBC (21 July 2010).
Relationship to UDRP. The current new gTLD program’s RPMs should meaningfully complement, not
destabilize, the proven, globally recognized UDRP. WIPO Center (16 June 2010).
Expansion. There is a substantial gap in coverage among the currently proposed trademark protection
proposals. Currently there is no DRP or other mechanism that allows a brand owner directly to confront
registrar misconduct. INTA Internet Committee (21 July 2010).
Globally protected marks list (GPML).
The lack of a GPML in AGBv4 is very disappointing as it could have provided some relief for trademark
owners of such marks. Arla Foods (6 July 2010). LEGO (6 July 2010). Nilfisk (13 July 2010). Vestas (16 July
2010). MARQUES/ECTA (21 July 2010). HSBC (21 July 2010). IPC (21 July 2010). DuPont (21 July 2010).
IPOA (21 July 2010). Coca‐Cola (21 July 2010). News Corporation (21 July 2010). Adobe Systems (21 July
2010). SIIA (21 July 2010). Nestle (21 July 2010).
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Without the GPML there is no proactive trademark protection provided with the launch of new gTLDs.
AT&T (21 July 2010). AIPLA (21 July 2010). BC (26 July 2010). AIM (Module 5, 14 July 2010).

Analysis of Comments
Many have commented on the general nature of trademark protections that have been put in place for
the New gTLD Program. Some think they are sufficient, some think they are not sufficient and some
have said that there has not been enough substantive discussion on the issues. Still others state that
any protections put in place should extend to registrars.
It is important to reflect on the chronology of events that led to the development of the trademark
protections now included in the New gTLD Program for new gTLDs. After the early versions of the
Applicant Guidebook were posted, the trademark community spoke out loudly and clearly – more
trademark protections were needed. Those comments were heard by ICANN. In response, the Board
resolved to establish an Implementation Recommendation Team (IRT), to help identify and propose
rights protection mechanisms (RPMs) for trademark holders within the New gTLD Program (see
http://www.icann.org/en/minutes/resolutions‐06mar09.htm#07). The IRT described itself as a group of
18 people experienced in trademark protection on the Internet.
Specifically, the Board asked the IRT to develop a set of solutions that addressed trademark protection
and consumer protection in a way that was workable, and that was acceptable to other interests. Other
parties were invited to respond to the IRT work, to propose solutions, and an extensive public outreach
process was initiated, including several regional events held throughout the world.
In a series of face‐to‐face meeting, conference calls, and public consultations, the IRT engaged in
intensive substantive discussion and developed specific recommendations
(http://icann.org/en/topics/new‐gtlds/irt‐final‐report‐trademark‐protection‐29may09‐en.pdf), reflecting
“the views of business and trademark interests in general.” Those recommendations included proposals
for an IP Clearinghouse (“Clearinghouse”), a Uniform Rapid Suspension System (“URS”), a Trademark
Post‐delegation dispute resolution procedure (“PDDRP”), and a globally protected marks list (“GPML”).
Concerns from the broader ICANN Community immediately emerged with respect to several IRT
recommendations. After significant public comment, through both the public comment forum and
numerous face‐to‐face meetings, additional refinement of the IRT proposals were needed in order to
balance the interests of the community as a whole, the trademark holders, and registrants with
legitimate interests in registering domains that might also be the subject of a trademark. Compromises
were also required in light of the implementation difficulties of some of the IRT proposals.
The next iteration of the Guidebook included nearly all of the trademark protection mechanisms
suggested by the IRT, including the Clearinghouse, the URS and the PDDRP. The GPML was not included
in light of the implementation difficulties with, and the significant opposition to, such a list.
After further comment, discussion and revision, the Board sent the Clearinghouse and the URS
proposals back to the GNSO. The Board requested the GNSO Council’s view on whether the
Clearinghouse and URS recommended by the staff were consistent with the GNSO’s proposed policy on
the introduction of new gTLDs, and were appropriate and effective for achieving the GNSO’s stated
principles and objectives.
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In response to the Board’s request, the GNSO established the Special Trademark Issues Review Team
(“STI”), consisting of members of each Stakeholder Group, At‐Large, Nominating Committee Appointees,
and the GAC. The STI issued a final report on 17 December 2009, including several recommended
revisions to the Clearinghouse and the URS proposals (see
http://www.icann.org/en/announcements/announcement‐2‐17dec09‐en.htm), which were
unanimously adopted by the GNSO.
In addition, ICANN invited community participation in an open consultation process to discuss and
propose revisions to, among other things, the PDDRP. This group was formed as the temporary drafting
group (“TDG”).
Together, the IRT recommendations, the STI revisions, the TDG revisions, and comments from every
section of the ICANN community and broader Internet community were taken into consideration in the
development of the current trademark protection mechanisms called for in the Applicant Guidebook.
These new trademark protections are unprecedented and are intended to create a balance between all
interested parties with a main focus of protecting consumers, including both registrants and Internet
users.
These trademark protections now part of the new gTLD Program include:
•
•
•
•
•

The requirement for all new registries to offer either a Trademark Claims service or a sunrise
period at launch.
The establishment of a Trademark Clearinghouse as a central repository for rights information,
creating efficiencies for trademark holders, registries, and registrars.
Implementation of the URS that provides a streamlined, lower‐cost mechanism to suspend
infringing names.
The requirement for all new gTLD operators to provide access to “thick” Whois data. This access
to registration data aids those seeking responsible parties as part of rights enforcement
activities.
The availability of a post‐delegation dispute resolution mechanism that allows rights holders to
address infringing activity by the registry operator that may be taking place after delegation.

And of course, the existing Uniform Domain Name Dispute Resolution Policy (UDRP) continues to be
available where a complainant seeks transfer of names. Compliance with UDRP decisions is required in
all new, as well as existing, gTLDs.
Each of the recommendations above is intended to provide a path other than defensive registrations for
trademark holders.
The application process itself, based on the policy advice, contains an objection‐based procedure by
which a rights holder may allege infringement by the TLD applicant. A successful legal rights objection
prevents the new gTLD application from moving forward: a string is not delegated if an objector can
demonstrate that it infringes their rights.
Contrary to the comment that there has been very little substantive discussion on this issue, the likely
thousands of emails and hundreds of teleconferences had by the IRT, the STI, the TDG, the GNSO
Council, the At‐Large and numerous other stakeholder groups and constituencies relating to trademark
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protection point to the significant effort and attention dedicated to the evaluation of these new
trademark protections. These are in addition to the face‐to‐face meetings held at each of the ICANN
Public Meetings as well as apart from those public meetings, such as those held by ICANN in Marina del
Rey, New York and London.
Finally, in response to other trademark protections proposed but not included in the Applicant
Guidebook, such as extending applicable trademark protections to registrar conduct, such ideas could
be further explored through the initiation of policy development through the GNSO Council.

TRADEMARK CLEARINGHOUSE
General

Key Points
•
•

In terms of entry into the Clearinghouse, all nationally or multi‐nationally registered marks are
eligible, as well as mark validated by a court, or protected by statute or treaty (subject to some
date limitations).
Steps have been taken to ensure consistency and to prevent similarly situated applicants from
being treated differently.

Summary of Comments
Clearinghouse Proposals.
ICANN should share first drafts of the IP clearinghouse process as soon as possible. dotZON (21 July
2010). HOTEL (21 July 2010).
The Clearinghouse section should focus on “what we want” and avoid “how it gets done” as this section
will be the nucleus for a later RFP and it is important to stimulate creative and competitive proposals
from a wide range of service providers of the trademark industry. EnCirca (Module 5, 21 July 2010).
Evolution of Clearinghouse. There should be a mechanism for the Clearinghouse to evolve in its uses in
the future. To enable this, following the sentence “The reason for such a provision would be to prevent
the Clearinghouse from using the data in other ways” add the phrase “without undergoing the ICANN
public participation process.” EnCirca (Module 5, 21 July 2010).
Support for Clearinghouse as drafted in AGBv4. It was supported by both the IRT and STI, has broad
acceptance from ICANN constituencies and received approval from the GNSO Council. R. Tindal (21 July
2010). Domain Dimensions (22 July 2010). Demand Media (22 July 2010).
Clearinghouse is not an RPM.
The Clearinghouse is not a protection mechanism—it is merely a database. VKR Holding (13 July 2010).
MarkMonitor (19 July 2010).Comerica (21 July 2010). Solvay (22 July 2010). ETS (22 July 2010).Carlson
(21 July 2010).C. Speed (21 July 2010). CADNA (21 July 2010). Sunkist (21 July 2010).Adobe Systems (21
July 2010). LifeScan (22 July 2010).Liberty Mutual (22 July 2010). BC (26 July 2010). NCTA (Module 3, 21
July 2010). AIM (Module 5, 14 July 2010).
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The Clearinghouse is just a database, and it would promote the need for defensive registrations. Arla
Foods (6 July 2010). LEGO (6 July 2010). LEO Pharma (14 July 2010). Vestas (16 July 2010). Coloplast (19
July 2010). BBC (21 July 2010). Verizon (20 July 2010). PMI (21 July 2010). HSBC (21 July 2010). DuPont
(21 July 2010). AIM (Module 5, 14 July 2010).
The Clearinghouse provisions in AGBv4 do not fully encompass the IRT recommendations in focusing
support of pre‐launch service. USCIB (21 July 2010).
Burden on trademark owners.
The Clearinghouse potentially obliges the trademark owner to record all of their trademarks from all
territories, significantly increasing costs and workload. Since the trademark owner receives no notice of
the application for registration and no opportunity to communicate with the registrant prior to
registration, one national registration per mark may not be sufficient for inclusion in the Clearinghouse.
The Clearinghouse requires an extra charge for brand holders, does not provide comprehensive
coverage given that only identical marks can be registered and common law marks are left out. The
Clearinghouse is given unprecedented discretion to validate and authenticate trademarks for
registration in the Clearinghouse. MarkMonitor (19 July 2010). Carlson (21 July 2010). Comerica (21 July
2010). Sunkist (21 July 2010). Solvay (22 July 2010). LifeScan (22 July 2010). ETS (22 July 2010). Liberty
Mutual (22 July 2010).

Analysis of Comments
There have been some comments about the timing and openness of the Clearinghouse proposal
process. It should be noted that each version of the proposal (originating with the IRT proposal) has
been published for public comment and continues to be revised and improved as a result of public
comment. Importantly, as can be seen from the Clearinghouse proposal, not all aspects have been fully
addressed as some are necessarily left to the potential providers to explore and develop.
Some commentators have suggested that the Clearinghouse is simply a database and others suggest it
will promote the need for defensive registrations. It is unclear as to why that might be the case. The
need for defensive registrations should be reduced if trademark holders register their marks in the
Clearinghouse because it will better enable the trademark holder to avail itself of all rights protection
mechanisms in the pre‐delegation process.
The IRT recommendations with respect to the Clearinghouse have been the subject of substantial review
and comment. The GNSO appointed the STI to evaluate the recommendations of the IRT and provide
input. The STI then set forth its proposal at http://www.icann.org/en/announcements/announcement‐
2‐17dec09‐en.htm. That revision was posted in February 2010 and was the subject of public comment.
Again the model was reviewed and published for additional comment in April 2010. In balancing the
competing comments, not all suggestions could be incorporated as they often reflected opposite ideas,
many of which had been considered by the STI. The resulting Clearinghouse is the product of this
detailed review and analysis.
Much discussion surrounded which marks should be eligible for inclusion in the Clearinghouse. On the
one hand, trademark holders wanted to be sure that they could register their marks but at the same
time there were concerns that fraudulently obtained registrations could used to game the system. The
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result of review and input from a variety of constituencies was to create a list of specific criteria for
entry. In terms of entry into the Clearinghouse, all nationally or multi‐nationally registered marks are
eligible, as well as marks validated by a court, or protected by statute or treaty (subject to some date
limitations). In creating objective criteria, steps have been taken to prevent the exercise of discretion
and to prevent similarly situated applicants from being treated differently.
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Procedural Aspects

Key Points
•

Costs should be borne by the parties utilizing the services.

•

In order to protect access to data, providers will be the only entities that have full access to
Clearinghouse data.

Summary of Comments
Costs.
Registries and registrars (not most trademark owners) will be the main beneficiaries of the
Clearinghouse and they should also contribute to its costs. ICANN should also bear some of this cost.
ICANN stands to generate substantial revenues through the new gTLD process and it should bear some
responsibility to ensure that the new program does not facilitate widespread infringement of brand
owner rights and widespread confusion and deception of the public. BBC (21 July 2010). CADNA (21 July
2010). NCTA (Module 3, 21 July 2010).
The cost of funding the Clearinghouse should be apportioned between the entities that will profit
economically from new gTLDs—ICANN, registry operators and registrars (see Clearinghouse, sec. 10).
IOC (21 July 2010).
Trademark owners should pay only the transaction costs directly associated with the inclusion of their
individual trademarks and they should not pay for elements of Clearinghouse overhead and its fixed
operational costs. IPOA (21 July 2010). AIPLA (21 July 2010).
If the cost of the Clearinghouse is to be borne by those using the service, then there should be not
additional charges by registries to trademark owners for sunrise/claims services other than the annual
domain name registration fee and the fees should be the same as those charged for general landrush
registrations. Grainger (Module 5, 19 July 2010).
IBM agrees that the cost of running the Clearinghouse should be borne by the parties utilizing the
service and this cost should be nominal. The cost of establishing the Clearinghouse should be assumed
by ICANN. Every study indicates that the new gTLD program will be a significant cost to brand owners for
enforcement and cessation of brand misuse. The cost of the Clearinghouse should be shared with the
new registries via a portion of the funds collected by ICANN for gTLD applications and maintenance. IBM
(21 July 2010).
Setting Clearinghouse Fees.
Under subsection 4.2 fees for services should be set by ICANN. We also agree under subsection 4.2 that
the detailed registrar accreditation agreement is an appropriate model. IPOA (21 July 2010).
Fees relating to the Clearinghouse should be determined as soon as possible so that not‐for‐profit
organizations can budget in advance for the new gTLD process. AAMC (21 July 2010). Red Cross (21 July
2010). NPOC‐FC (21 July 2010).
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Fees under subsection 4.2 should be set by ICANN. AIPLA (21 July 2010).
Clearinghouse operator. ICANN must choose a third party contractor with extensive experience in
trademark protection issues and do so via an open and transparent process. CADNA requests a preview
of the proposed contractual arrangement in order to gain a fuller understanding of what this role will
entail. CADNA (21 July 2010)..
Access to Clearinghouse. Who will have access to Clearinghouse data and services must be clarified.
CADNA (21 July 2010).
Deposit of marks. Deposit of marks into the Clearinghouse should be clarified so that it is clear that a
trademark owner does not need to register the corresponding domain name in the many new gTLDs.
Trademark owners will not have a significant incentive to participate in the Clearinghouse if they have to
deposit both their marks and also engage in multiple defensive registrations. IPOA (21 July 2010). AIPLA
(21 July 2010).

Analysis of Comments
Many comments revolve around who will pay for the Clearinghouse and the fess that will be charged.
ICANN recognizes that this is an important issue, which has been often discussed, including by the IRT
and the STI. As stated by the STI and adopted in the latest version of the Trademark Clearinghouse,
“Costs should be completely borne by the parties utilizing the services. ICANN should not be expected to
fund the costs of … operating the TC. The TC should not be expected to fund ICANN from its fees.” The
cost of establishing the Clearinghouse is to be borne by ICANN and the Clearinghouse provider(s). As for
the fees that the Clearinghouse provider(s) will charge, ICANN will select provider on open bidding
process and economical fees will be part of the consideration process.
One commenter notes that the Clearinghouse provider should be experienced in trademark issues and
be chosen in open and transparent manner. As set forth in AGBv4, the service provider(s) will be
selected on the basis of predetermined criteria which includes the ability to store, authenticate, validate
and disseminate the data at the highest level of technical stability and security without interference with
the integrity or timeliness of the registration process or registry operations. The process will continue to
be transparent and subject to public comment. The details of the contractual relationship as it is
currently envisioned is set forth in the AGBv4 at section 4.
In terms of access to data, the Providers will be the only entities that have full access to Clearinghouse
data. As set forth in the current AGBv4, it is envisioned that one provider will house the repository and
another provider will authenticate/validate the marks. There will be extensive provisions in the contract
relating to maintenance of the data.
In terms of use of the Clearinghouse, it is not meant to be a bar to registrations of the trademark TLDs or
an automatic registration in each TLD. It is a database that registry operators are required to utilize
when offering either a pre‐launch Sunrise service or Trademark claims process.
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Authentication and Validation

Key Points
•
•

ICANN intends to utilize a provider with regional presences so that appropriate expertise exists
for complaints from any geographic area.
Some form of penalty or graduated penalty system will be implemented for a rights holder’s
failure to keep information current in the Clearinghouse.

Summary of Comments
Regional Authentication. No basis for the regional authentication service appears in the IRT or GNSO‐STI
reports. IPOA opposes it unless there is some justification. IPOA (21 July 2010). AIPLA (21 July 2010).
Updated information. A trademark owner’s failure to respond to a legitimate request from the
Clearinghouse Administrator to update could yield a series of warnings and ultimately suspension from
the Clearinghouse pending a response. It would be impractical to try to collect monetary penalties from
trademark owners who may be out of business or who may have failed to advise their successors in
interest of their Clearinghouse entries. IPOA also supports mandated periodic renewals (e.g., perhaps
every 5 or 10 years) to maintain the quality of information contained in the database. IPOA (21 July
2010). AIPLA (21 July 2010).
Data and Authentication Guidelines.
What is the intent of the last paragraph of Section 7, Data Authentication and Validation Guidelines? Is
that a backdoor mechanism for Clearinghouse entry for marks that could not otherwise qualify? AIPLA
(21 July 2010).
A qualifier is missing in the last paragraph for validation of marks by the clearinghouse. For the sentence
that reads “in connection with a bona fide offering for sale of goods or services” should be inserted the
phrase “in the goods specified in the trademark registration.” This will help prevent the inclusion of
sham trademarks in the Clearinghouse (e.g. generic words applied for in obscure trademark classes that
have never been used in commerce for the goods specified). EnCirca (Module 5, 21 July 2010).
The criterion that a trademark owner must submit a declaration is costly and burdensome. Why does it
not suffice to use a certified copy of a valid trademark registration certificate or the official online
database record of the relevant trademarks registry? BBC (21 July 2010).
We strongly object to the Clearinghouse being used as a validator for marks because this is beyond the
intended purpose of the Clearinghouse. The term “Clearinghouse—validated marks” should be
removed. K. Komaitis (21 July 2010). R. Dammak (22 July 2010).
Evidence of use for mark validation.
ICANN’s proposal for the Clearinghouse’s validation of marks through the trademark owner’s production
of evidence of continuous use of the mark is burdensome and inconsistent with national legislation
where there is a grace period between registration of mark and the obligation to use it. Such evidence of
use, if produced to “validate” the mark, should
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not be published in any way or to any person as it could be highly confidential and commercially
sensitive. BBC (21 July 2010)
A trademark owner should be required to provide evidence of current bona fide use, but should not be
required to prove that they had rights “continuously” since registration. INTA Internet Committee (21
July 2010).

Analysis of Comments
Regional authentication has been the subject of public comment. Because the Clearinghouse will be a
central repository that will be tasked with authenticating/validating data from all over the world, it was
suggested that a provider with regional presence be enlisted to assist and expedite the process. On
balance, given the efficiencies that can be achieved the current proposal suggests utilizing a provider
with regional presences to be called upon when appropriate. All will still be subject to the same
rigorous standards.
Some have commented on the particular penalties to be implemented for a failure to keep information
current in the Clearinghouse. Currently, it is envisioned that some form of penalty or graduated penalty
system will be implemented for a failure to keep information current, the details of which will be
finalized when the provider(s) are selected. It is understood that monetary penalties will not be
practical and will not serve the intended purpose of encouraging prompt communication with the
Clearinghouse and keeping information current.
Comments have been submitted surrounding the use and description of the terms “authentication” and
validation”. One commenter requested clarification of the last paragraph of the Data and
Authentication Guidelines and another suggested one addition. After careful review, this language will
be revised. First, only authentication of registration of marks is required for entry into the
Clearinghouse. The “validation” referenced in the final paragraph of this section of the Clearinghouse
proposal refers to validation of “use”, which will be needed to ensure protection in a sunrise services
offering by a registry. Second, the addition recommended does make the statement more clear and will
be included.
In terms of safeguarding data, it is anticipated that to the extent there is confidential or commercially
sensitive submissions made to the Clearinghouse for validation purposes, the provider will have the
appropriate means in which to safeguard the confidentiality/access to such information. Such means
for maintaining confidentiality will be required in the provider(s) contract(s) with ICANN and the tender
process will require demonstration of this capability.
One group has commented that a standard for the Sunrise process inclusion that “continuous” use of
the mark should not be required. Such level of use was included to ensure that only valid registrations
are capable of registration in a Sunrise period. If the rights were not continuous, the registration in
some jurisdictions will no longer be valid. Continuous does not mean, however, that it is used everyday,
but rather that the use continued over time.
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Eligibility for Inclusion and Protection

Key Points
•
•

Substantive review by Trademark Clearinghouse validation service provider shall require: (i)
evaluation on absolute grounds; and (ii) evaluation of use.
Both the IRT and the STI agreed that identical match is required for a mark to be protected in
sunrise or provide notice under claims services.

Summary of Comments
Many critical, open issues remain with the Clearinghouse. It still limits the intellectual property that may
be registered in the database to text marks that are (1) nationally registered; (2) court‐validated; or (3)
protected by statute or treaty. Much greater clarification is needed before the Clearinghouse can serve
the objective for which it was intended by the IRT. News Corporation (21 July 2010). IACC (21 July 2010).
Substantive Review or Evaluation.
IOC is encouraged that “substantive review” of nationally registered trademarks is no longer a
prerequisite for inclusion in the Clearinghouse (Clearinghouse secs. 5 & 9). But this will be futile if later
rights protection mechanisms (e.g. Sunrise Registration Services and the URS) apply any “substantive
review” standard. IOC reiterates that if domain name speculators are concerned about the ease by
which generic words can be registered in certain countries, then the domain name speculators should
bear the onus of initiating the challenge procedures previously recommended by ICANN. IOC (21 July
2010).
The “substantive review” or “substantive examination” language should be changed to “examination on
absolute grounds”. This should address the problem of gTLD applicants basing applications/objections
on trademark registrations for purely descriptive words obtained in countries that conduct no
examination on absolute grounds. C. Speed (21 July 2010).
Under sec. 4.1.1, the language provides that the entity would “validate” marks from jurisdictions that do
not conduct substantive review. If the disparate treatment of such marks remains in the Clearinghouse
implementation scheme then the criteria for this validation should be specified. IPOA (21 July 2010).
AIPLA (21 July 2010).
The term “substantive examination” should be clarified to specify that “substantive review” refers to
examination for “inherent registrability” or “on absolute grounds”. IPOA (21 July 2010). AIPLA (21 July
2010).
”Substantive review” needs to be clarified to eliminate confusion as to what types of marks qualify for
the Clearinghouse. AT&T (21 July 2010). INTA Internet Committee (21 July 2010).
ICANN should create a proper definition of “substantive review” or better still abandon the idea in favor,
e.g., of “review on absolute grounds.” It is unfair to expect the operators of the Clearinghouse to decide
which marks from which jurisdictions can be included. Discriminating between official trademark
registries is not a role for the Clearinghouse operator or an appropriate issue upon which ICANN itself
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has any standing to influence. MARQUES/ECTA (21 July 2010). Microsoft (21 July 2010). AIM (Module 5,
14 July 2010).
Absence of a proper definition of “substantive review” means that mark owners in some parts of the
world will be discriminated against (including the EU). Any Clearinghouse must be nondiscriminatory
and the Clearinghouse operators must not be the arbiter of the validity of trademarks. Com Laude (21
July 2010). PMI (21 July 2010). BBC (21 July 2010)
ICANN should clarify what constitutes “substantive review” and what validation processes will be
required, e.g., for marks registered in jurisdictions that do not require a “substantive” review. AAMC (21
July 2010). Red Cross (21 July 2010). NPOC‐FC (21 July 2010). Hogan Lovells (21 July 2010). IPC (21 July
2010). INTA Internet Committee (21 July 2010). SIIA (21 July 2010).
“Substantive review” clarification is needed as it pertains to eligibility for Sunrise Services. I.e., whether
“substantive review” includes: (1) absolute grounds; (2) relative grounds; or (3) absolute grounds plus an
opposition period. Trademarks in many jurisdictions (e.g. from some European national trademark
offices) could be excluded from eligibility for Sunrise Services if “substantive review” does not include
examination based only upon “absolute grounds.” The trend for trademark examination in several
jurisdictions such as Europe is moving away from a relative ground review and towards solely an
absolute ground review, leaving relative ground review to oppositions. It would be anomalous if such
trademarks were only eligible for Sunrise Services if they have been successfully opposed. IBM (21 July
2010).
The current design appears to turn the Clearinghouse into an arbiter of the validity of trademarks
legitimately obtained through systems applied in many jurisdictions. The Clearinghouse must be non‐
discriminatory to counter possible gaming. (The possibility could be explored of treating registered
marks as prima facie valid, e.g., where subject to later challenge.) WIPO Center (16 June 2010).
The Clearinghouse falls short because registries are not required to incorporate their pre‐launch RPMs
protections for all trademark registrations of national or multinational effect. COA (21 July 2010).
The Clearinghouse should not be biased in a selective recognition of valid trademarks. If the
Clearinghouse adopts exclusionary standards, many trademark holders will remain unjustly exposed to
fraud and abuse. It is not the role of the Clearinghouse to judge the quality of international trademark
regulations, but to enforce them. IHG (20 July 2010). AIPLA (21 July 2010). Nestle (21 July 2010).
Identical match limitation.
Limiting use of clearinghouse data to identical matches (and only at launch) would miss many abusive
domain name registrations. WIPO Center (16 June 2010). Verizon (20 July 2010). C. Speed (21 July 2010).
PMI (21 July 2010). BBC (21 July 2010). Coca‐Cola (21 July 2010). Adobe Systems (21 July 2010). Rosetta
Stone (21 July 2010). USCIB (21 July 2010). ABA (22 July 2010). NCTA (Module 3, 21 July 2010).
The identical match definition should at least be the same as IRT, should take into account the singular
and plural of the Mark, and account for typographical variations (for typosquatting). BC (26 July 2010).
The “identical match” for the Clearinghouse should be expanded slightly to avoid numerous potential
instances of typosquatting (e.g. plural forms of domain names containing the mark). AAMC (21 July
2010). Red Cross (21 July 2010). NPOC‐FC (21 July 2010).
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Given how cybersquatters and phishers operate, it is imperative that the Clearinghouse be broadened to
include domain names which are “confusingly similar” not just identical. IHG (20 July 2010).
The failure of Sunrise or Claims Services to recognize confusing similarity and foreign equivalents ignores
rampant typosquatting in the domain name system (see Clearinghouse sec. 8). At a minimum, Claims
Services should require registries to report domain names that are confusingly similar to, or a foreign
equivalent of, trademarks in the Clearinghouse. If registries utilizing a Claims Service simply must
provide notice and a mark holder does not obtain an advantage as it does if the registry offers a Sunrise
Registration period, then no advantage is obtained in a Claims Service and “similarly situated
applications are treated in the same way” regardless of whether the Claims Service protects against
confusingly similar or foreign equivalent domain names. IOC (21 July 2010).
Trademark owners should be permitted to deposit into the Clearinghouse names consisting of exact
registered trademarks plus generic terms incorporated into their goods or services. We support the
solution set forth by the Commercial and Business Users Minority Position under Annex 4 of the STI
Work Team Recommendations. Such procedures have been used successfully with prior gTLD launches
such as for the ASIA registry. IPOA (21 July 2010). AIPLA (21 July 2010).
Plural and singular forms of marks should be included in the Clearinghouse either through automatic
operation or express request of a trademark owner. A substantial portion of abusive domain name
registrations take advantage of either variant plural or singular forms, and the current rules do not
address this issue. AIPLA (21 July 2010).
The scope of searches for matching should be determined with input from proposed Clearinghouse
operators about what searches could reasonably be conducted. ICANN’s rationale for limiting it to
“identical matches” has not been supported. At a minimum, a match should include plurals of and
domain names containing the exact trademark. INTA Internet Committee (21 July 2010).
Contrary to the language about punctuation or special character replacement in the definition of
identical match in this section, “underscores” are not a valid character for a domain name. EnCirca
(Module 5, 21 July 2010).
To maintain operational integrity and keep the processing volume manageable, it should not be
expanded to include typographical variations of a mark. ICA questions whether any meaningful
standard can be established to define the acceptable limits of such variations. Trademark owners should
not be given the ability to assert potential control and have the Clearinghouse fire “warning shots” to
potential registrants for the many thousands of possible variations of a single mark—especially as
trademark infringement involving such names must arise from actual use and cannot be determined
from the domain name alone. ICA (21 July 2010).
The identical match definition (2.3) should be widened to catch “obvious misspellings.” AIM (Module 5,
14 July 2010).
The refusal to extend clearinghouse‐based RPMs beyond exact matches, or to incorporate any form of a
globally protected marks list, means that the impact on reducing the volume of defensive registrations
will likely be negligible. COA (21 July 2010).
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Design marks with a slight design element should be included in the “identical match” definition. IBM
(21 July 2010)
Per comments with recommendations previously submitted by the BC: if the applied‐for domain string
anywhere contains text of a trademark listed in the Clearinghouse, then a TM notice is given to the
applicant per the proposal in the Staff recommendation. If the domain is registered then the trademark
owner is notified. Trademarks owners would also have the option of triggering notices in the event that
the applied‐for domain string includes the trademark string altered by typographical errors as
determined by an algorithmic tool. The domain applicant must affirmatively respond to the trademark
notice either on screen or email and the registrar must maintain written records of such responses for
every domain name. The trademark owner must get notice of every registration that occurs. The
trademark notice should allow registrant the option of stipulating their intended response. BC (26 July
2010).
Marks included in the Clearinghouse should generally include the text elements of marks consisting of
stylized text, or designs plus text, rather than only word marks. AAMC (21 July 2010). Red Cross (21 July
2010). NPOC‐FC (21 July 2010). BBC (21 July 2010).
ICANN should further define the term “text mark” to avoid misinterpretation. IBM (21 July 2010).
Text marks should be defined to include the text elements of design marks where the text in its entirety
has not been disclaimed. IPOA (21 July 2010). AIPLA (21 July 2010).
Best practice as used in recent RPMs should be explored with regard to the Clearinghouse. For example,
the Clearinghouse scope should be widened to include device marks and plurals. Com Laude (21 July
2010).
ICANN must clarify the definition of a “text mark” included in the Clearinghouse—it should include
protection for stylized letters and text with design components. CADNA (21 July 2010). AT&T (21 July
2010). INTA Internet Committee (21 July 2010). News Corporation (21 July 2010). BC (26 July 2010).
Marks protected by treaty.
ICANN should clarify to which marks “protected by treaty” it refers (page 2). K. Komaitis (21 July 2010).
R. Dammak (22 July 2010).
Inclusion in the Clearinghouse of “Any text marks protected by a statute or treaty” should not be limited
to those “in effect on or before 26 June 2008.” That limitation discriminates against future Olympic
Games in new host cities that will receive statutory protection. IOC (21 July 2010).
The punctuation used in section 2 for the two bullets labeled A and B is unclear. Does the phrase “and
that was in effect on or before 26 June 2008” apply only to (iii), as it currently reads? That was not the
intent. EnCirca (Module 5, 21 July 2010)
Reserved marks list for Olympic trademarks. If and when new gTLDs are introduced, the Olympic
trademarks should be put on a list of reserved marks—just as ICANN currently reserves its own
trademarks (see Module 2.2.1.2). ICANN is subject to and must act in a manner consistent with the U.S.
Olympic and Amateur Sports Act and the Anti‐Cybersquatting Consumer Protection Act in deciding
whether or not to offer for sale any new gTLDs containing Olympic trademarks. IOC (21 July 2010).
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Classes of trademarks. Missing from the Clearinghouse is a provision that allows trademarks to be put in
classes mirroring the International Classes of Goods and Services. This is crucial as it will compensate for
similar and identical trademarks that under traditional law co‐exist harmoniously. This is especially
important for small and medium sized businesses and for trademark owners in developing countries. K.
Komaitis (21 July 2010). R. Dammak (22 July 2010).
Dot‐Trademark.
Exclusion of registrations that include top level domains as part of the trademark or service mark
appears to be discriminating against valid trademark registrations and fails to take into account
contemporary business trends. ICANN needs to provide the rationale why such trademarks cannot be
included in the Clearinghouse. K. Komaitis (21 July 2010). R. Dammak (22 July 2010). BBC (21 July 2010).
The AGB should specifically prohibit any advantage to holders of trademarks for a top‐level domain (i.e.,
a trademark on “dot TLD”). While dot‐TLD trademarks are not granted by the U.S. Patent and Trademark
office, they are available in other jurisdictions to the detriment of all applicants. ICANN should provide
assurances that not only will such TLD‐specific trademarks be denied any priority in an application but
that they will not be considered a valid ground for objection. Minds + Machines (21 July 2010). NIC
Mexico (21 July 2010). Domain Dimensions (22 July 2010).
It is important that a “dot TLD” not put an applicant into any unjustified advantage and not be a ground
for a later objection. In the case of a geographical application, this would compromise the position of a
relevant government that wants to support the initiative that works in the best interest for the
geographical area. Bayern Connect (21 July 2010).
ICANN offers no protection against the gaming of TLD applicants who have been publicly announced
initiatives and have done all the leg work and communications outreach campaigns. Given this, TLD
trademarks for publicly announced TLDs with years of exposure, lobbying, participation and business
activities are warranted and in the public interest if used legitimately. While trademarks alone should
not be the sole determinant of earning a TLD, it is the only means we have of protection since ICANN
has not incorporated any mechanisms to prevent TLD applicant abuse, gaming and unfair piggybacking.
.MUSIC (21 July 2010).
Use of Clearinghouse in URS and UDRP proceedings. The Clearinghouse has a potential to provide
authentication of rights for both complainants and respondents in the case of any ICANN dispute
proceeding. The Clearinghouse should incorporate a recognition of its use for this purpose in any ICANN
dispute proceeding. AIPLA (21 July 2010).

Analysis of Comments
The Clearinghouse is intended to be a repository for trademarks. In keeping with that aim, specific
criteria for entry and management had to be articulated. The aim was to create a list of criteria that
could be verified in a cost effective, consistent and efficient manner while, at the same time, prevent
gaming of the system since it is intended to form as a basis for rights protection mechanisms. When the
provider(s) are selected further detail will be provided.
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Criteria for entry, and later validation, has been the subject of widespread comment and review.
Authentication will ensure that all marks submitted for inclusion in the Clearinghouse are in fact
nationally or multi‐nationally registered. Validation will be required if a trademark holder wants to be
ensured protection in a sunrise service ‐ that mark must be either: validated for use at registration or by
a court, protected by statute or treaty (subject to some date resrictions), or (if none of these above),
validated by the Clearinghouse provider.
To be an effective RPM, the Clearinghouse must operate efficiently. Out‐of‐date or inaccurate data in
the Clearinghouse will harm applicants, trademark holders, and others. To that end, it was agreed that
as an additional safeguard to ensure reliable and accurate data, mark holders will verify the accuracy of
their information and agree to keep it current. The mere fact that a certified copy of a registration exists
does not mean that the named registrant is the mark holder or that the information is current and
accurate. A sworn declaration in many cases is less time consuming and much less costly than a certified
copy of a registration.
Numerous comments, as seen above, seek understanding and clarification of “substantive evaluation”
as it is set forth in the guidebook. In order to make clear what was required for substantive evaluation,
the Board adopted the following resolution on 25 September 2010 (see
http://www.icann.org/en/minutes/resolutions‐25sep10‐en.htm#2.6:
Substantive Evaluation: The Applicant Guidebook will provide a clear description of "substantive
evaluation" at registration, and retain the requirement for at least substantive review of marks
to warrant protection under sunrise services and utilization of the URS, both of which provide a
specific benefit to trademark holders. Specifically, evaluation, whether at registration or by a
validation service provider, is required on absolute grounds AND use of the mark.
Substantive evaluation upon trademark registration has essentially three requirements: (i)
evaluation on absolute grounds ‐ to ensure that the applied for mark can in fact serve as a
trademark; (ii) evaluation on relative grounds ‐ to determine if previously filed marks preclude
the registration; and (iii) evaluation of use ‐ to ensure that the applied for mark is in current use.
Substantive review by Trademark Clearinghouse validation service provider shall require: (i)
evaluation on absolute grounds; and (ii) evaluation of use.
The Applicant Guidebook language will be revised to reflect the above clarifications.
A variety of comments suggest that limiting protections to “identical match” under trademark claims or
sunrise services is too restrictive. This suggestion has been the topic of much discussion. Both the IRT
and the STI adopted this same limitation to identical match. Accordingly, this definition and scope will
not be revised.
Clarifying questions have been raised with respect protection for names or marks that are protected by
treaty or statute. To address each of the questions above:
• Inclusion into the Clearinghouse does not require protection under statute or treaty.
• The reference to effective date is the effective date of the statute or treaty, not the date of the mark
registration (i.e., the punctuation in the AGB paper is correct).
• Only marks under existing treaties are protected. While some future protections might be excluded,
the limitation was developed in order to prevent potential abuse.

48

Two commenters suggest that classification of goods and services must be addressed. The
Clearinghouse allows for entry regardless of international classification (“IC”) of goods and services. The
description of the goods/services drives whether there is a possibility of confusion, not the class in
which the good or service might be assigned. Moreover, not every jurisdiction follows the international
classification system so to require it would result in unfair or inconsistent treatment for those
registrations which issue from jurisdictions that do not use the IC system.
In response to comment for clarification about national effect, the language in Section 9 should be
revised to be of national effect, not multinational effect. (The reference to the word “applications”
refers to gTLD applications, not Clearinghouse applications.)
Whether a “dot‐TLD” mark (e.g., “ICANN.ORG” or “.ICANN”) should be included in the Clearinghouse has
raised differing views. Some do not understand why they should be excluded, while others support the
exclusion. The Clearinghouse is designed as a repository for trademarks. To fulfill the objectives of the
IRT and the STI, it has been decided that those marks that actually function as trademarks, i.e., indicate
source, are those that will be eligible for inclusion. Many safeguards have been established to prevent
abuse and to ensure neutral application of validation standards, including objectively verifiable data that
the mark does serve a legitimate trademark purpose. It has been successfully argued that TLDs standing
alone do not serve the trademark function of source identification. Instead of telling consumers "what"
a product is or who makes it, they tell consumers where to get it. Because the TLD does not indicate
source, and because allowing marks in the Clearinghouse that include a TLD will increase the likelihood
of abuse and gaming substantially, on balance they are excluded. This will obviate the need for
registration of defensive trademarks.
In answer to a query about potential uses of the Clearinghouse: the Clearinghouse was designed to
serve the Sunrise and IP Claims services specifically. It may or may not also support the URS depending
upon the results of the tender of services for the URS.
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Clearinghouse Provider Services

Key Points
•
•
•

The Clearinghouse can provide ancillary services but cannot use its position to a competitive
advantage.
Optional services may include post‐launch registry services such as IP Watch.
The standard for “match” to identify Clearinghouse “hits” was developed by the IRT.

Summary of Comments
Pre‐launch versus post‐launch sunrise and claims services.
Both of these RPMs are pre‐launch and they need to be post‐launch to have any real value. Limiting the
Claims Service to exact matches is clearly insufficient as most cybersquatting is not an exact match.
There is no explanation for the different recognition accorded trademark rights for Sunrise Services and
Trademark Claims Services (regarding substantive review/examination). Arla Foods (6 July 2010). LEGO
(6 July 2010). VKR Holding (13 July 2010). Nilfisk 913 July 2010). LEO Pharma (14 July 2010). Vestas (16
July 2010). Coloplast (19 July 2010). PMI (21 July 2010). BBC (21 July 2010). DuPont (21 July 2010).
Additional protection for trademarks in the Clearinghouse should be extended by requiring mandatory
post‐launch notification procedures. A substantial portion of cybersquatting can be expected to occur
well after a registry has launched. AIPLA (21 July 2010). Grainger (Module 5, 19 July 2010).
The Trademark Claims service should not be limited to pre‐launch but should be required for post‐
launch registration applications, despite whether the registry uses Trademark Claims or Sunrise services
at the pre‐launch stage. IPOA (21 July 2010). AIPLA (21 July 2010).
Making the clearinghouse‐based mechanisms such as trademark claims services wholly voluntary for
registries in the post‐launch environment kicks the bulk of the abusive registration problem into a later
time frame. In many cases the RPMs will be wholly inadequate without these post‐launch protections.
COA (21 July 2010).
In their present form neither the Claims nor Sunrise services reduces the number of domains being
registered in bad faith. To be effective, the services should be mandatory both pre‐launch and post‐
launch. C. Speed (21 July 2010). BC (26 July 2010).
Will not solve cybersquatting. No one should assume that the new gTLD registry operator’s option in the
current proposal to have the Sunrise or Trademark Claims Services, while a positive development, will in
fact solve the abuse problems given the limitations of these services in deterring cybersquatting and
other abuses. Coca‐Cola (21 July 2010).
The requirement for registries for claims and sunrise should be standardized so that they are the same.
C. Speed (21 July 2010). BC (26 July 2010). AIM (Module 5, 14 July 2010).
Exclusive use of Clearinghouse. It should be made clear that registries must use the Clearinghouse
exclusively for the submission of Sunrise or IP Claims submissions. EnCirca (Module 5, 21 July 2010).
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The Trademark Claims and Sunrise Services are not feasible for or applicable to all applicants. ICANN
should not force a policy that is inapplicable to some entities. E.g. Chinese governmental organizations
are prohibited from practicing commercial‐related activities. CONAC, the registry for domain names of
Chinese governmental organizations and public interest organizations, must pre‐check all the domain
names before registration. There is no way for a single brand name to be registered as a domain name
in such categories, so that it is of no value to utilize Sunrise or Trademark Claims in these circumstances.
It would force CONAC to bear the cost of using the Clearinghouse also. CONAC (22 July 2010).
Option for “Sunrise Period” or “Claims Service”. A Sunrise is likely unnecessary for a .brand registry
operator planning to use its gTLD as a private registry, so it should have the option to implement only a
Claims Service rights protection mechanism. IBM (21 July 2010).
Notice to trademark owner.
We disagree with the advantage given to prospective registrants by delaying notice to the trademark
owner under the Trademark Claims service until after the registration is effectuated. The objective
should be to prevent registrations by would‐be cybersquatters and innocent prospective registrants to
the extent possible before after‐the‐fact enforcement efforts by trademark owners are required. IPOA
(21 July 2010). AIPLA (21 July 2010).
The Trademark Claims service should require a waiting period before registration is effectuated
following notice to both the prospective registrant and the trademark owner. The notice to the
prospective registrant should include the following: “A copy of this Trademark Notice has been sent to
the Trademark Owner. If the Trademark Owner deems that granting your requested domain name
conflicts with existing trademark rights, it may initiate an ICANN dispute resolution proceeding and/or
court action against you.” IPOA (21 July 2010). AIPLA (21 July 2010).
The pre‐launch proposals are unfairly balanced in favor of registrants. Trademark owners should be able
to object prior to registration of a domain name. This could save time and money, instead of forcing
parties into the post‐grant URS. BBC (21 July 2010)
Sunrise fees.
Most registries will continue the established practice of offering pre‐launch “sunrise processes” which
only work to extract additional fees for defensive registrations most brand owners have no affirmative
reason to want. There is no provision to limit sunrise fees; ICANN recommends that they operate “based
on market needs” which means the highest fee the market can extract from the trademark holder.
Verizon (20 July 2010).
CADNA noted the addition of a mandatory sunrise period, which could be beneficial to the trademark
community as long as the domain names are not offered for inflated prices. Domains should not be held
“hostage” by requiring trademark owners to pay more than anyone else would for their own
trademarks. CADNA (21 July 2010).
Not‐for‐profits are concerned that most registries will pick the Sunrise service in order to create a
revenue stream for registries. Not‐for‐profits with limited resources for registering numerous domains
may not be able to take part in all or any of these Sunrise services. ICANN should consider suggesting or
requiring alternative domain name pricing for not‐for‐profits. AAMC (21 July 2010). Red Cross (21 July
2010). NPOC‐FC (21 July 2010).
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Ancillary services.
The proposal allowing the Clearinghouse operator to provide ancillary services is contrary to what the
STI recommended. The STI made clear that any ancillary services should be directly related only to
trademarks (common law marks, etc.). It was decided that all other intellectual property rights fall
outside the scope of the Clearinghouse and therefore should not be included. K. Komaitis (21 July 2010).
R. Dammak (22 July 2010).
INTA Internet Committee applauds ICANN’s recognition that the Clearinghouse operator may offer
certain ancillary services and maintain a separate database containing a “panoply” of rights, such as
“unregistered trademarks, company names, trading names, designations of origin, family and personal
names, etc.” These services would be for the purpose of allowing trademark owners to better police
their marks. Offering of such services should be mandatory in the evaluation and grant of certain TLDs
(e.g. High Security Zone). INTA Internet Committee (21 July 2010).
ICANN must reconsider the provision allowing ancillary services to be provided by the Clearinghouse
operator on a non‐exclusive basis. These services could include release of lists of generic words or
common typographical variations of various trademarks—exactly the type of information that facilitates
and enables cybersquatting and typosquatting. This data should not be available on a non‐exclusive
basis; it should be guarded for exclusive use by relevant trademark owners. Third parties should not be
able to profit from public confusion by warehousing variant spelling and combination domain names
that derive value precisely because of the association with the trademark owner. CADNA (21 July 2010).
INTA Internet Committee (21 July 2010)

Analysis of Comments
Comments question that:
•
•
•

some pre‐launch services, such as IP Claims, should also be required post‐launch,
identical match is not sufficient to protect marks, and
there is no explanation for distinction between marks afforded protection in Sunrise versus those
afforded protection in claims services.

With respect to suggestion that pre‐launch claims services be extend to post‐launch, the IRT stated the
following: “The IRT considered whether the IP Claims Service should also extend to the post‐launch
period. The IRT concluded that it was unnecessary to extend the IP Claims Service post‐launch because
of the protections afforded by the URS that the IRT also recommends herein.” (See
http://www.icann.org/en/topics/new‐gtlds/irt‐final‐report‐trademark‐protection‐29may09‐en.pdf,
footnote 6.) Such services will not be mandatorily extended to a post‐launch environment. Although
post‐launch services are certainly something that the Clearinghouse service provider could offer as an
ancillary service. Discussion about why exact matches are required for protection is set forth above. As
to why there is a difference between marks afforded protection in sunrise versus claims, it has
previously been made clear that in Sunrise there is an affirmative advantage, while a claims service is
just notification. Other post‐launch rights protection mechanisms are available including the URS
procedure, the UDRP and the PDDRP as well as any remedy available in a court of competent
jurisdiction.
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Comments suggest that Sunrise or claims be required. This is the case. As set forth in the AGBv4, all new
gTLD registries will be required to use the Clearinghouse to support its pre‐launch rights protection
mechanisms. These must, at a minimum, consist of either a Sunrise or Trademark Claims Service.
Some have suggested that notice to trademark holders should be provided before someone is allowed
to register a name that is in the Clearinghouse, thereby allowing for a pre‐registration dispute. As set
out by the IRT, the goal of the service is not to be a blocking mechanism, as there are often numerous
legitimate reasons for many different people to use the same word or phrase that may be trademarked.
In addition, the potential registrant must indicate that it has a legitimate interest in the applied for
name.
The Fee structure for Clearinghouse is that fees will be matched to transactions. Mark holders will pay
for registrations of a name and registries will pay for administration of a Sunrise or IP Claims service.
Matching the transaction to the fee will enable most efficient, economical operation.
Allowing the Trademark Clearinghouse Service Provider to offer ancillary services is something that the
STI discussed at length. The Clearinghouse proposal has adopted the intent of the STI to ensure that the
Trademark Clearinghouse Service Provider does not obtain any competitive advantage over competitors
for ancillary services, such as post‐launch claims services, or databases making other information
available.

UNIFORM RAPID SUSPENSION SYSTEM (URS)
General

Key Points
•
•

The URS is meant to supplement other rights protection mechanisms, such as the UDRP, and is
purposefully drafted to target a very narrow class of clear‐cut cases of abuse.
Further, feedback on the effectiveness of the URS once it is implemented is encouraged so that
it can be evaluated in the future.

Summary of Comments
Lack of Support for URS as drafted.
The URS is unlikely to achieve its full potential because it will in many cases be hardly faster than the
UDRP and with weaker remedies, without adequate protections against abusive registrants, such as a
loser‐pays system for cases brought against high‐volume registrants. COA (21 July 2010). Arla Foods (6
July 2010). LEGO (6 July 2010). Nilfisk (13 July 2010). LEO Pharma (14 July 2010). Vestas (16 July 2010).
Coloplast (19 July 2010). PMI (21 July 2010). DuPont (21 July 2010). AT&T (21 July 2010)
The URS is overburdened for just a transfer and the burden consists of a combination of factors
including: panel appointment even in default cases; panel examination of possible defenses in default
cases; appeal possibility during two years from default; a higher burden of proof; uncertainty as to
results (e.g., possible gaming and “revolving door” monitoring); use of the conjunctive bad faith
registration and use; limiting marks forming the basis for a URS claim to either so‐called substantive
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review or clearinghouse validated marks (with cost and time implications); apparent translation
requirements; a seeming option for re‐filing; the possibility for de novo appeals; and significant
timelines. WIPO Center (16 June 2010). We support WIPO’s call for the URS to be re‐engineered. JONAS
(11 July 2010. .
The BC has urged ICANN to undertake a feasibility study before making any decision to address whether
the URS will be implementable as a sustainable business model and if it would be more sustainable if
transfer were allowed (i.e. how many more complainants would use it). BC (26 July 2010).
The URS is not “rapid” and given its required procedural elements it is not inexpensive. Since the
ultimate remedy of the URS yields only suspension, it is likely that a majority of brand holders will be
forced to buy a domain name in each gTLD corresponding to their trademarks or will be filing requisite
UDRPs as opposed to relying on the equally time consuming and costly URS process. MarkMonitor (19
July 2010). Comerica (21 July 2010); Carlson (21 July 2010). C. Speed (21 July 2010). Hogan Lovells (21
July 2010). BBC (21 July 2010). HSBC (21 July 2010). IPC (21 July 2010). AAMC (21 July 2010).Red Cross
(21 July 2010). NPOC‐FC (21 July 2010). Adobe Systems (21 July 2010). IACC (21 July 2010). Sunkist (21
July 2010). ABA (22 July 2010). Solvay (22 July.2010).
Given the intent underlying the URS, it is imperative that the URS not be crippled by unnecessary,
burdensome regulations, high expenses and limited remedies. IHG (20 July 2010). CADNA (21 July 2010).
M. Jaeger (22 July 2010)
As currently structured the URS screams uncertainty for trademark owners and they will rationally
choose the certainty and full remedies afforded by the UDRP. Verizon (20 July 2010). IPOA (21 July
2010). Rosetta Stone (21 July 2010). AIPLA (21 July 2010). NCTA (Module 3, 21 July 2010).
All the changes and alterations have turned the URS into a weaker version of the UDRP (cheaper but no
speedier and a weak means of redress—i.e. no transfer of the domain to the complainant). C. Speed (21
July 2010). AT&T (21 July 2010).
The URS has been watered down from the IRT version and is not effective: it is not rapid, it has become
complex, burdensome and unworkable. ICANN should return to the version proposed by the IRT and
improve it by making it faster (21 days at most); simpler (pro forma complaint with copy of Whois and
website copy, not a 5,000 word document); practical (only for case with no real contestable issue);
efficient (experienced examiners); and reasonable (remove the “questionable fact” defense and
dismissal if examiner thinks defense would have been possible). The concept of “loser pays” should be
looked at again and the URS should be open to all trademark owners without discrimination provided
their registration is current. MARQUES/ECTA (21July 2010).
The URS has been seriously diluted; ICANN should revert to the URS as proposed by the IRT. Com Laude
(21 July 2010). News Corporation (21 July 2010).
Support for URS as drafted.
I support the URS as detailed in the DAGv4. Critics who say it will be longer than the UDRP do not make
a valid comparison—they compare the longest possible URS action to the shortest possible UDRP action.
Similarly it seems very likely that the average URS cost will be substantially less than the average UDRP
cost. R. Tindal (21 July 2010). Domain Dimensions (22 July 2010). Demand Media (22 July 2010).
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The changes have addressed many concerns of ICA members regarding due process, adequate notice
and meaningful appeals. ICA (21 July 2010).
Fees.
Fees relating to the URS should be determined as soon as possible so that not‐for‐profit organizations
can budget in advance for the new gTLD process. AAMC (21 July 2010). Red Cross (21 July 2010). NPOC‐
FC (21 July 2010).
ICANN should firmly commit to the URS being much less expensive than the UDRP—i.e., commit to a
“not to exceed” fee (e.g. a URS complaint shall not exceed $400) in final Guidebook. This would give
trademark holders much more comfort. Domain Dimensions (22 July 2010).
Paragraph 2‐‐Fees edit. The phrase “it is thought, more often than not, that no response to complaints
will be submitted” should be deleted. This sentence makes it appear that the URS is instructing its
examiners to view URS disputes under a presumption of guilt for respondents, which is unfair, and
against due process. K. Komaitis (21 July 2010). R. Dammak (22 July 2010).
All URS providers should be put under contract. The STI‐RT reached unanimous consensus on this point.
This will promote uniformity. ICA (21 July 2010).
Qualifications of examiners. Examiners need only a legal background. How is this to be defined? Hogan
Lovells (21 July 2010).
Rotation of examiners. There might be an issue with the rotation of examiners given the variety of
jurisdictions and languages. Hogan Lovells (21 July 2010).

Analysis of Comments
Some comments suggest that the URS as currently drafted will be effective. Others suggest it will not be
effective, that the burden of proof is too high, that its remedies are not sufficient, that it is not fast
enough and that it will lead to uncertainty.
The URS was devised by the IRT, modified by the STI and influenced and revised to take into account
significant public comment. This procedure is not intended to be a replacement for any other additional
methods of redress that a trademark holder may have for infringement. Rather, the URS is meant to
supplement those other methods, such as the UDRP, and is purposefully drafted to target a very narrow
class of clear‐cut cases of abuse.
Indeed the URS is not intended to provide uncertainty. Different procedures in different jurisdictions
provide different types of relief. If immediate relief for clear‐cut cases of abuse is the goal the URS may
be the right alternative, if transfer of a domain is sought the UDRP might be the right alternative, if
damages are sought a court might be the right alternative. The objective of the trademark holder will
ultimately drive where an action is brought. The URS provides an additional remedy, not a replacement.
Further, feedback on the effectiveness of the URS once it is implemented is encouraged so that it can be
evaluated in the future. As a part of its introduction, as set forth in Section 14 of the URS, a review of
the procedure will be initiated one year after the first Determination is issued. It is expected that the
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evaluation will cover usage and statistics and will be posted for public comment to gauge the overall
effectiveness.
Each of the specific comments as to the deficiency of the URS is addressed in detail in the sections
below.
The amount of the fee for a URS has been the subject of comments. The precise amount is still under
consideration and will be set by the provider with the goal of being as cost effective as possible. A
suggested revision to omit an editorial comment regarding why a loser pays provision has not been
adopted for the URS will be adopted.
While one comments suggests that all URS providers should be put under contract, it should be clear
that all providers will be required to comply with standards and procedures, regardless of the
mechanism under which they are engaged to provide URS services.
There has been one comment on examiners legal background and another on the rotation of examiners.
Legal background of examiners will be determined based upon legal training or training in dispute
resolution processes. With respect to the rotation and examiners in light of jurisdiction and language
variations, this is something that the URS providers will be required to consider in rotating examiners.
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Complaints and Responses

Key Points
•
•

The trademark holder will have the burden of proof since it is the person or entity that seeks
relief.
Given other safeguards that are in place, the time to respond to a complaint has been changed
from 20 days back to 14 days, with an opportunity for an extension of seven additional days.

Summary of Comments
Trademark owner burdens.
The URS is flawed because the burden is on the trademark owner to prove that the registrant has no
legitimate interest in the domain name. Arla Foods (6 July 2010). LEGO (6 July 2010). VKR Holding (13
July 2010). Nilfisk (13 July 2010). LEO Pharma (14 July 2010). Vestas (16 July 2010). Coloplast (19 July
2010). PMI (21 July 2010). Adobe Systems (21 July 2010).
The burden of proof should not fall on the trademark holder. The complainant’s case should be
considered legitimate by virtue of evidence of a valid trademark and in such instances the registrant
should be responsible for proving its “good faith”. IHG (20 July
Response filing fee.
The URS lacks a fee for filing a response to a complaint. Arla Foods (6 July 2010). LEGO (6 July 2010). VKR
Holding (13 July 2010). Nilfisk (13 July 2010). LEO Pharma (14 July 2010). Vestas (16 July 2010). Coloplast
(19 July 2010).
What is the reasoning behind allowing the respondent to be in default for up to 30 days following a
determination before they would be charged any fee with their response? The respondent should be
obliged to file a fee in all cases where it files a response to provide some balance between the parties.
Even if this is not the case there should be a fee when a response is filed late. BBC (21 July 2010). NCTA
(Module 3, 21 July 2010).
A fee should be charged for any response filed after a decision has been entered. No 30‐day “grace”
period should be allowed as currently proposed. Grainger (Module 5, 19 July 2010).
Notification to registrar (6.2 & 6.5): Is essential that a copy of the notification must also be sent to the
domain’s sponsoring Registrar by the URS Provider. The Registrar should always be informed of actions
that change the domain’s status, because the Registrar is the party with the service and contractual
relationship with the Registrant. Registry Operators are not in a position to communicate with
Registrants. RySG (21 July 2010).
Simple forms. ICANN should develop simple forms for the complaint, answer and decision, with a
requirement that complaints that are too lengthy or complex to make use of such a form instead be
required to be filed as UDRP complaints or that the complainant seek other remedies. This would reduce
burdens and likely expedite the process. AAMC (21 July 2010). CADNA (21 July 2010). INTA Internet
Committee (21 July 2010). Red Cross (21 July 2010). NPOC‐FC (21 July 2010).
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Word Limitations.
The 5,000‐word limit for the complaint and response is too high for what should be a clear cut case and
will increase preparation costs. Hogan Lovells (21 July 2010). CADNA (21 July 2010).
Any word limitation should be much smaller, such as 250 or 500 words. AT&T suggests a return to the
initial form complaint and response approaches. AT&T (21 July 2010).
Timeframes.
The registrant should have 14 days to file an answer. AAMC (21 July 2010). INTA Internet Committee (21
July 2010). Red Cross (21 July 2010). NPOC‐FC (21 July 2010). Microsoft (21 July 2010). NCTA (Module 3,
21 July 2010).
The examiner should be required to render a decision within 7 business days, with a goal of providing it
within 3 days as a best practice. AAMC (21 July 2010). NPOC‐FC (21 July 2010). Red Cross (21 July 2010).
At a minimum, a decision should be rendered within 3 business days in cases of default. INTA Internet
Committee (21 July 2010).
The response and decision‐making timeframes are too long. The process needs to be streamlined.
CADNA (21 July 2010). AT&T (21 July 2010). AIPLA (21 July 2010).
The URS fails to provide an expedited remedy; the URS timeline proposed by the IRT has been so
extended in the current draft proposal that the timing for an initial decision may often be equal to or
longer than under the UDRP. INTA Internet Committee (21 July 2010). Red Cross (21 July 2010). SIIA (21
July 2010). USCIB (21 July 2010). Microsoft (21 July 2010). EuroDNS (22 July 2010). BC (26 July 2010). AIM
(Module 5, 14 July 2010). Nestle (21 July 2010).
URS needs to be refocused to immediately take down a website. The role of the URS provider is to act as
a rapid check on the bona fides of the complainant and to be a conduit between the complainant and
the registry. The URS should operate with dramatically reduced timelines, which will stop the criminal
act being conducted and cover probably 99% of URS cases:
• Complaint starts
• 24 hours—URS provider validates bona fides of complaint and notifies registry;
• 24 hours—Registry notifies Registrant that it will act to lock and then prevent resolution of the
web site in 24 hours.
If the registrant reacts (defined as confirmation of registrant data and a statement that the complaint is
or is not valid) within 24 hours the presumption of bad faith should be reversed and the web site should
immediately be allowed to resolve again. If the registrant reacts as defined, the Registry notifies the URS
provider who notifies the complainant within 24 hours and the URS finishes. At that point the
complainant should then be invited to instead launch a de novo UDRP. AIM (Module 5, 14 July 2010).
Revisions needed.
Section 1.2(f) seems to need revision, as it is inconsistent with the examination standards in Section
8.1(a). INTA Internet Committee (21 July 2010).
Paragraph 1.2(f) should be rewritten to place the word “and” in front of (ii), deleting the word “and”
after (ii) in the original, and so that “;and” appears before (iii), deleting “and;” before the (iii) in the
original. K. Komaitis (21 July 2010). R. Dammak (22 July 2010).
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This edit does not change the content, seems to make sense.
Split Paragraph 4.3. For purposes of clarity paragraph 4.3 should be split into two sections:
• 4.3—“All Notices to the Registrant shall be sent through email, fax (where available) and postal
mail. The complaint and accompanying exhibits, if any, shall be served electronically.”
• 4.4—“The URS provider shall also notify the registrar of record for the domain name at issue via
the addresses the registrar has on file with ICANN.”
K. Komaitis (21 July 2010). R. Dammak (22 July 2010

Analysis of Comments
Who has the burden of proof and what the standard of proof should be have been the subject of
comments. The trademark holder will have the burden of proof since it is the person that seeks relief.
To hold any other way would afford the trademark holder a presumption it is not entitled to hold. All
use of a trademark is not unlawful or infringing use, as such, the mere ownership of a mark by “A” and
use of a similar mark by “B” does not mean that A should prevail.
Whether a respondent should have to pay a fee and at what point in time has been the subject of
comments. A loser pays system was rejected by the IRT and STI but is still being discussed. Currently,
the respondent needn’t pay a filing fee for the action to commence. This is because in most cases the
registrant abandons the registered name and does not reply or pay. In other cases, the respondent may
respond but not pay. Therefore, waiting for a reply and fee before proceeding would delay righting the
wrong while not garnering any extra fees.
Therefore, it was decided there would be no filing fee unless the registrant decides to respond after
being in default for a prolonged period of time. The ability to respond after default provides legitimate
registrants the right to regain the use of a legitimate domain name. Thus, default responses will
continue to be allowed under the URS Proposal.
Some commenters suggest use of “form complaints” and answers, and others suggest a limitation on
the submission. While forms can facilitate filings in certain situations, given the fact‐intensive nature of
the bad faith standard, a form complaint would not be appropriate. In a similar vein, the 5000‐word
limit was arrived at by balancing the need for the RPM to be rapid against the need of the complainant
to be able to plead and prove its case with a clear and convincing standard of review. There is no
requirement that a complainant use all 5,000 words.
Many think that the time frame to respond is too long. ICANN agrees. The Board has stated as follows:
“URS timing: In response to public comment, change the time to respond to a complaint from 20 days to
14 days, with one opportunity for an extension of seven days if there is a good faith basis for such an
extension.” (See http://www.icann.org/en/minutes/resolutions‐25sep10‐en.htm#2.6.) The URS
Proposal will be revised to reflect this change.
There are other protections available for registrants in the event they cannot respond within 14 days.
First, a seven‐day extension can be requested. Second, there are opportunities for filing after default
and for appeal. It is thought that there will be very few legitimate cases where the registrant will not be
able to respond within the prescribed period. For those instances, there are the safeguards of default

59

filing and appeal. On the other hand, increasing the period to reply from 14 to 20 days means that every
harmful registration can be misused for an additional period.
While some have suggested that a URS complainant should be referred to UDRP under certain scenarios,
the UDRP and the URS are separate procedures, tying rights to initiate one to the result of another is
therefore inappropriate.
Comments relating to language revisions are appreciated, will be considered and made where
appropriate.
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Eligibility and Standards

Key Points
•
•

The URS is meant to provide a quick process in the most clear‐cut cases of abuse, thus a clear
and convincing burden of proof is appropriate.
Standing is not limited to certain jurisdictions; standing is afforded to those holding trademarks
registered in jurisdictions that conduct substantive review or that are otherwise validated in
certain ways.

Summary of Comments
Eligibility requirements.
By requiring that complainants’ trademarks be registered in jurisdictions requiring “substantive review”,
ICANN is making the eligibility requirements for the URS unreasonably high. AAMC (21 July 2010). Red
Cross (21 July 2010). NPOC‐FC (21 July 2010).
There is no reason why the URS should be available only for certain marks that were registered in
countries with substantive review. A procedure for rapid take down of a clearly abusive site is needed
regardless of where the mark at issue was registered. Remedies can be put in place (and indeed are in
place) against abusive use of the URS proceeding. Coca‐Cola (21 July 2010).
The URS, now much weaker than what the IRT report proposed, is apparently only available to owners
of trademarks registered in countries conducting a so‐called substantive review (para. 1.2(f)), so that all
CTMs and most national European trademarks are excluded. Arla Foods (6 July 2010). LEGO (6 July
2010). VKR Holding (13 July 2010). Nilfisk (13 July 2010). LEO Pharma (14 July 2010). Vestas (16 July
2010). Coloplast (19 July 2010). PMI (21 July 2010). BBC (21 July 2010). Red Cross (21 July 2010).
Clear and convincing standard.
It will be difficult for many trademark owners to meet and will be easily gamed by defendants to thwart
a URS finding. This standard is not only higher than the UDRP but higher than that required in most civil
actions. Verizon (20 July 2010). Hogan Lovells (21 July 2010). News Corporation (21 July 2010). Rosetta
Stone (21 July 2010). BC (26 July 2010).
A clear and convincing standard is appropriate. Domain Dimensions (22 July 2010). ICA (21 July 2010).
The URS clear and convincing standard is higher than the UDRP; mark owners will continue to use the
UDRP as they have in the past with success. The statement that a URS complaint will only be granted in
favor of complainant if there is no genuine issue of material fact seems appropriate. IPOA (21 July 2010).
AIPLA (21 July 2010).
Dismissal threshold for complaints is far too low. ICANN permits a URS complaint to be dismissed by an
examiner based on a vague and exceedingly low threshold—i.e. if “evidence was presented” to indicate
a domain name is non‐infringing or a “defense would have been possible” to show it is non‐infringing.
Verizon (20 July 2010). Hogan Lovells (21 July 2010). IPOA (21 July 2010). INTA Internet Committee (21
July 2010). Microsoft (21 July 2010).
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Bad faith criteria.
To be truly rapid, the URS should use a conjunctive “OR” standard of bad faith. IOC (21 July 2010).
Criteria (iii) in paragraph 1.2 (g) should refer to the registrant having registered the name primarily for
the purpose of disrupting the business of another, rather than of a competitor. There may be many
reasons why someone might register a domain name in order to disrupt the business of a third party
that is not a commercial competitor. BBC (21 July 2010)
The sale of traffic (5b) should be presumed to be bad faith, not merely a factor for consideration. The
Registrant should bear the burden to prove that the sale of traffic is not bad faith, once it has been pled
in the Complaint. IPOA (21 July 2010). AIPLA (21 July 2010).
“Pattern”. If the registrant exhibits a pattern of abusive registrations, it should not be a point in its favor
that this particular registration does not seem to share the same abusive characteristics as those in the
pattern (5.8(d)). AIPLA (21 July 2010).

Analysis of Comments
Comments suggest that eligibility requirements for utilizing the URS are too high and limited to certain
jurisdictions. The IRT developed the URS in order to provide a quick avenue for the most clear‐cut cases
of abuse. In order to provide such a process, some limitations on standing to file a complaint pursuant
to the URS are necessary. Nevertheless, standing is not limited to those holding trademarks registered
in jurisdictions that conduct substantive review. There will be a provider to validate use of marks if such
validation was not conducted in the jurisdiction of the trademark registration, or the mark is not
otherwise protected by statute or treaty. Such limitations are placed on the marks eligible for URS
consideration in order to limit gaming of the system by those who simply register marks for no reason
other than to obtain a domain name.
Some think a clear and convincing standard is appropriate while others do not. Further, some have
pointed out that this is higher than the UDRP standards, and thus complainants will simply bypass the
URS for the UDRP. Others suggest that the dismissal threshold for URS complaints is too low. It is true
that a clear and convincing standard is higher than the UDRP; that is the intent. In addition, the
threshold for dismissal of complaints is intended to be low. As noted above, the URS is meant to
provide a quick process in the most clear‐cut cases of abuse. Thus, a higher standard is appropriate.
Further, as the IRT stated: “If there is a contestable issue, the matter is not appropriate for decision
under the URS and the Complainant should pursue a decision in a different forum.” (See page 34 of IRT
Final Report at: http://www.icann.org/en/topics/new‐gtlds/irt‐final‐report‐trademark‐protection‐
29may09‐en.pd).
Therefore, neither the clear and convincing standard, nor the threshold for dismissal of a URS complaint
will be revised.
The evidence needed to show bad faith has been the subject of commentary. Some comments have
suggested that a disjunctive requirement should comprise the standard of review in a URS case, i.e., that
the domain name was registered or is being used in bad faith. Further, it has been suggested that the
requirement of bad faith reach would reach “disrupting the business of another”, instead of a
“competitor.”
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While two different types of possibly infringing conduct are captured by the disjunctive standard, the
goal of the URS is to reach only the most clear cut cases of abuse. Because of this heightened standard,
the decision was made to require a complainant to plead and prove both that the domain was
registered and is being used in bad faith. Thus, the conjunctive will remain as the standard for a URS
case. This is not the standard in every type of RPM. Further, because of the type of harm the URS is
intended to address, the “competitor” standard will be retained.
One question above is, what is meant by 5.8(d). In addition, some think that the sale of traffic data, as
referred to in 5.9, should be presumed bad faith. The language as proposed in section 5.8(d) is not
meant to provide a way to avoid liability for deviating from previously abusive practices. The standard
in this section is meant to capture the good faith registrant that does not register a series of
typographical spellings of a registered trademark ‐ it is not meant to provide a safe haven for serial
cybersquatters. Further, given that the Complainant must show clear and convincing evidence to prove
its case, a presumption against the respondent for a URS case is not appropriate. However, a factor that
an examiner can consider as evidence of bad faith is the sale of traffic in the appropriate cases. Thus,
the standards set forth in Section 5.9, allowing consideration without creating a presumption in favor of
the complainant, will remain as written.
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Defenses

Key Points
•
•

The purpose of this more restrictive entry standard (as compared to UDRP) is to avoid time‐
consuming analysis over the question of rights, which would undermine the intended purpose
and ability of the URS process to provide a fast inexpensive remedy for cases of clear abuse.
Evidence of fair use of the disputed name must be analyzed by the Examiner to determine its
validity

Summary of Comments
Common law rights.
It is ironic that a complainant can only launch a URS complaint based on trademark rights but a
registrant can defend such action on the basis of common law rights. We do not see why the procedure
cannot accommodate a consideration of the complainant’s common law rights also. BBC (21 July 2010).
Wider pattern—defense. We do not agree that the fact that the domain name is not part of a wider
pattern or series of abusive registrations should in itself be a freestanding defense. BBC (21 July 2010).
Language change from “safe harbors” to “defenses”. ICANN should provide to the community the
independent analysis that led to the change of wording from “safe harbors” to “defenses”. Instead of
“defenses” the term should be changed to “absolute or complete defenses”, which is closer to the
original term “safe harbors”. K. Komaitis (21 July 2010). R. Dammak (22 July 2010)..
Paragraph 5, section 5.4—addition. Another paragraph (e) “Absolute/Complete Defenses” should be
added. K. Komaitis (21 July 2010). R. Dammak (22 July 2010).
Fair use defense Paragraph 5, section 5.8(b). The current language implies that the Examiner has
discretion to determine whether a fair use defense will be acceptable. This is against due process and
would give Examiners too much power. The phrase “that is found by the Examiner” should be removed.
Fair use is an affirmative defense and as long as the registrant can provide evidence of such use the
Examiner should accept it unwittingly. K. Komaitis (21 July 2010). R. Dammak (22 July 2010).
Paragraph 5.9 edit. The word “not” is missing and this appears to be a typographical error. It should
read: “Other considerations that are not examples…” K. Komaitis (21 July 2010). R. Dammak (22 July
2010).
To many defenses.
The current version of the URS adds more factors to support a defense that the registrant has not acted
in bad faith, without adding any additional presumptions in favor of trademark owners, which seems to
reflect a bias against trademark owners. NCTA (Module 3, 21 July 2010).
To be truly rapid, the URS should reduce the number of defenses for panelists to consider. IOC (21 July
2010).
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Analysis of Comments
One commenter challenges why a complaint cannot be based on common law rights. The intent for the
URS is to be applicable only in cases of clear‐cut abuse. The UDRP, which is still available to any URS
complainant, allows for determination based upon common law rights. As stated in footnote 38 of the
IRT Final report (see http://www.icann.org/en/topics/new‐gtlds/irt‐final‐report‐trademark‐protection‐
29may09‐en.pdf), the “IRT recognizes that entry standard for utilizing the URS is more limiting than the
standard provided in the UDRP, which permits claims to proceed based on any registration of trademark
rights or on common law rights. Parties that do not meet the higher entry standard proposed for
utilization of the URS may, of course, still proceed with claims under the UDRP or in courts, as
appropriate. Exclusion from the URS is not intended in any way to prejudice a party from proceeding
under other available avenues. The purpose of this more restrictive standard is to avoid time consuming
analysis over the question of rights, which would undermine the intended purpose and ability of the URS
process to provide a fast inexpensive remedy for cases of clear abuse.” Thus, the URS will not entertain
complaints from those with only common law rights.
Two commenters have asked for an explanation for changing “safe harbor” to “defense.” As explained
in the comment summary and analysis posted on 28 May 2010, “[t]he language modification strikes a
balance between the trademark holder bringing the claim and the rights of the registrant who remains
free to allege a defense of good faith. However just as there is no absolute right for the trademark
holder to prevail, similarly there is no absolute right to prevail in the basis of alleged good faith,
otherwise all would allege it and no successful claim could ever be brought.” See
http://www.icann.net/en/topics/new‐gtlds/urs‐comment‐summary‐and‐analysis‐28may10‐en.pdf.
Therefore, it is thought the term “defenses” is more accurate. These same commenters suggest that a
new paragraph for absolute defense should be added. Absolute defenses, if any, are contained within
the term defense.
Two comments suggest that that the Examiner must unconditionally accept evidence of fair use for
trademarks from jurisdictions without substantive review. This is not correct. The Examiner will be
required to determine whether evidence of fair use exists. Evidence of fair use must be analyzed by the
Examiner to determine its validity, which is why the phrase “that is found by the Examiner” is included.
Accordingly, a change of language in response to these comments is not required.
Two commenters suggest revision to some of the language of 5.9. While the word “not” was never
intended to be part of this section, there may be some lack of clarity in the language. Thus, the
language will be changed from “Other considerations that are examples of bad faith for the Examiner”
to “Other factors for the Examiner to consider.”
One comment suggests that the defenses create bias for trademark holders and another says there are
too many defenses for URS respondents. There is no intent to create a bias for trademark holders. The
URS was developed by the IRT, subsequently modified by the STI and others, solely for the protection of
trademark holders. The result is an attempt to balance the rights of a trademark holder, against a
registrant of a domain name that may have the same words as a trademark, but is being used in a non‐
infringing manner.
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Default

Key Points
•

Full examination, even in cases of default, is intended to ensure all parties, whether or not they
respond, are provided an opportunity to a fair analysis of the facts.

Summary of Comments
No panel in cases of default.
Where a registrant fails to present a defense (default), an immediate judgment should be rendered in
favor of the complainant. A panel should not be appointed to debate hypothetical points of defense.
IHG (20 July 2010). IPOA (21 July 2010). Coca‐Cola (21 July 2010). NCTA (Module 3, 21 July 2010).
Respondent default should result in suspension of the domain name. There is no need for panel
appointment and substantive review in the event of a default. IPOA (21 July 2010). AIPLA (21 July 2010).
To be truly rapid, the URS should deny panel review in cases of respondent default. IOC (21 July 2010).
Returning name servers upon default response. In case of a default response, name servers should not
immediately be returned to the state prior to “hold” status until an initial examination of a default
response is completed to prevent frivolous filings and delays in implementing decisions. Allowing the
return to initial status would be contrary to the “rapid” intent of the URS and provide a loophole for
cybersquatters to extend the process. Grainger (Module 5, 19 July 2010).
No default responses should be allowed. No default responses should be allowed unless, upon initial
examination, there is strong and compelling evidence that the decision was in error. As with a UDRP the
registrant still has the option of filing suit in court to reclaim the disputed name. Grainger (Module 5, 19
July 2010).

Analysis of Comments
Some commenters are against evaluation upon default and think an immediate ruling in favor of the
complainant should be issued. Others think that defaults responses should be allowed. One
commenter has suggested that until an initial examination of a default response is completed, the name
server should not revert to allow the registrant to utilize the domain name.
Examination in case of default is something that was identified by the IRT, and accepted by the Special
Trademark Issues Review Team (“STI”). The intent was to ensure that someone other than the
Complainant had a chance to at least analyze the claim for merit. Thus, there is full review even when
there is no response. Further, given the quick nature of the URS proceedings, the intent is to provide a
balance to legitimate registrants that may not have been available to respond in a timely fashion. The
ability to respond after default and revert to the same position as if the response had been timely filed,
provides legitimate registrants the right to regain the use of a legitimate domain name, at least pending
Determination. Thus, default responses will continue to be allowed under the URS.
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Appeals

Key Points
•
•

If there is an appeal, independent review (rather than review by the same panel that decided
the complaint) seems to be in the best interest of all parties given the type of proceeding, and
the bad faith standard a complainant must meet.
The filing of an appeal will not change the domain name’s registration until the appeal decision
is issued.

Summary of Comments
De novo appeals—statute of limitations. A proposed 2‐year statute of limitations for filing a de novo
appeal from a panel decision would address any concern about registrants missing the notice and having
a review on the merits of every case. IOC (21 July 2010).
Appeals must be efficient.
In case of any judgment (default or otherwise) the appeals process must be efficient and succinct.
Allowing a defendant to appeal up to two years later is counter‐intuitive and counter‐productive. IHG
(20 July 2010). Verizon (20 July 2010). Hogan Lovells (21 July 2010). IPOA (21 July 2010). Rosetta Stone
(21 July 2010). AIPLA (21 July 2010). NCTA (Module 3, 21 July 2010).
Two years for a defaulting registrant to reopen the proceeding is much too long. The window should be
reduced to 30 days from issuance of the Notice of Default, and subject to a showing of good cause why
the default should be lifted. INTA Internet Committee (21 July 2010).
Two years for a defaulting registrant to reopen the proceeding is much too long. The window should be
reduced to 90 days from issuance of the Notice of Default. AAMC (21 July 2010). Red Cross (21 July
2010). NPOC‐FC (21 July 2010). BC (26 July 2010).
De Novo review.
The de novo appeal standard is inappropriate; it allows an unsuccessful appellant to simply hope for a
different decision by a new reviewer. De novo appeals will take longer to resolve. NCTA (Module 3, 21
July 2010).
De novo reviews by filing an answer during the life of the registration period should not be allowed. If
the abuse is clear cut and obvious enough to warrant a decision in favor of the complainant, there
should be nothing compelling enough in a response filed after default, and certainly not months or a
year or more later, to warrant automatic reinstatement of the site. Grainger (Module 5, 19 July 2010).
We strongly object to the proposal that a registrant who fails to file a response shall have the right to a
de novo review at any time up to two years after the determination. Two years is much too long. We
also object to the domain name resolving back to the original IP address where the registrant files a
request for de novo review. The domain name should resolve back to the original IP address only where
the response has been filed within a limited grace period, i.e. a few months. BBC (21 July 2010)
Time for filing appeal.
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The window to file an appeal after issuance of a URS decision should be reduced to 14 days. AAMC (21
July 2010). Red Cross (21 July 2010). NPOC‐FC (21 July 2010).
There should be a de novo appeal by either party; the filing deadline should be shortened. AIPLA (21 July
2010).
Notice of appeal should be filed within 10 days and a date for a decision on appeal must be set. INTA
Internet Committee (21 July 2010).
Limits on new evidence. Any new evidence submitted as part of the appeal should be limited to
evidence that (1) was not available at the time of the initial proceeding; or (2) relates to an issue that
was not raised by the parties but formed part of the basis for the decision. NCTA (Module 3, 21 July
2010).
Fee for Evidence on Appeal. Making the introduction of new evidence contingent upon an additional fee
is unfair and we fail to see the rationale for it. If an appellant pays the required fees for an appeal, there
is no justification for another fee for introducing new evidence. ICANN should waive this requirement. K.
Komaitis (21 July 2010). R. Dammak (22 July 2010).
Appeal procedures (paragraph 12) are inadequate. 12.5 merely says that “The Provider’s rules and
procedures for appeals shall apply.” There must be explicit provision that notices will be sent via e‐mail
to the Registrant, the Complainant, the Registrar, and the Registry Operator. The current lack of
specificity also exposes Registry Operators to needless liability and unpredictable procedures. If an
appeal is successful, URS requires the Registry Operator to unlock the domain and possibly restore back
to the previous name servers. Registry Operators should perform domain actions only under explicit
and formal notification from the URS Provider, under fully documented procedures. RySG (21 July
2010).

Analysis of Comments
Questions have arisen with respect to why two years for an appeal is permitted. Some have suggested
that this time period is too long. The only way in which an appeal can be taken two years later is if the
respondent is seeking relief from Default. Otherwise, the appeal must be filed in 14 days pursuant to
Section 12.4. To balance any perceived harm and to deter any gaming of the default mechanism, the
filing of an appeal does not change the domain name’s resolution. So if there is a determination in favor
of the Complainant, the domain will continue to point to the informational page of the URS provider.
Given that the status quo is preserved, it is unlikely that the default/appeal procedure will be gamed for
the two‐year period. Also, the intent of the URS is to address clear‐cut abuses. In these clear‐cut cases,
the appeal will be lightly used and have little effect on process administration.
Other comments have been submitted regarding the de novo review. Some commentators support it
while others believe that it will lengthen the appeal process. Given the limited evidentiary submission
before the URS examiner, it is unlikely that the de novo review will substantially increase the time in
which review and appeal resolution are complete. Moreover, given the type of proceeding at issue, and
the bad faith standard a complainant must meet, on balance, independent review of the materials
submitted seems to be in the best interest of all parties. As such, the de novo standard should remain.
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Additional comments question the right to introduce new evidence on appeal and suggest that it be
limited only to evidence unavailable at the time of the initial proceeding or relates to an issue that was
not raised by the parties but formed part of the basis for the decision. As the appeal standard is
currently drafted, it reflects the intent to prevent handicapping an opponent on appeal with the
requirement that the evidence be limited to that which predates the filing of the Complaint. The
availability or unavailability of the evidence is a factor that could be considered by the appeal panel.
One commentator has suggested that since the registrant is filing an appeal, it should not have to pay to
submit additional evidence. While costs are a concern, merely instituting an appeal does not carry with
it the right to introduce new evidence. Also, the additional costs of the hearing associated with the
introduction of new evidence must be recovered. As such, a separate payment will still be required.
One group has requested additional rules and procedures on appeal. In response, some additional
notice requirements have been included in the current version of the URS posted in November 2010 at
the same time as this analysis is posted. Further, the comment about time for filing an appeal seem
reasonable and the time for doing so has been reduced from 20 to 14 days. Additional procedures will
be developed once URS Providers have been selected.
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Abusive Filings

Key Points
•
•

The URS attempts to balance benefits and harms by permanently barring those who have
submitted two material falsehoods, and barring those submitting two abusive complaints for
just a year after the second complaint is deemed abusive.
If persons have been found to be abusive in the complaint process an appeal of the finding must
be only on very limited grounds.

Summary of Comments
Abusive complaints and Deliberate Material Falsehoods.
The definition of “abusive” complaints is not clear; legitimate trademark owners could be labeled as
having an abusive behavior and thus barred from using URS. PMI (21 July 2010).
The standard for imposing a penalty on complainants has been unjustifiably lowered, and the process is
silent on the burden of proof placed on the examiner making a finding of an abusive complaint. The bar
should be set extremely high given the severe consequences of such a finding. NCTA (Module 3, 21 July
2010).
IBM welcomes the clarifications provided for identifying an “abusive” complaint and for identifying a
“deliberate material falsehood” (11.4). Clarification is required on what is considered “material”. IBM
(21 July 2010).
The abusive complaints section should be removed or reworked; the current section is troubling
because it is highly likely that every registrant will plead the abusive nature of the complaint, thereby
increasing costs and time to respond. IPOA (21 July 2010). AIPLA (21 July 2010).
The safeguards for abusive complaints go too far. The requirement in Section 11.4 that the false
statement would have an “impact” on the outcome is too low for it to be held to be a deliberate
“material” falsehood. INTA Internet Committee (21 July 2010). BC (26 July 2010).
No time period is set with regard to the two findings of “deliberate material falsehoods” that can
permanently bar a party from using the URS. INTA Internet Committee (21 July 2010).
The threshold for the sanction is too low. Perhaps two abusive complaints or deliberate material
falsehoods within a five‐year period should warrant the sanction (barred from URS for one year). AIPLA
(21 July 2010).
The “two strike policy” is unprecedented in international law (see URS sec. 11). Jurisdictions do not bar
trademark owners from filing complaints—under any circumstances—and neither should ICANN. IOC (21
July 2010).
IBM agrees that two findings of “deliberate material falsehood” by a party should permanently bar the
party from utilizing the URS. IBM (21 July 2010).
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The abusive complaint provisions should not be diluted. Those who make deliberate misstatements of
material facts to prevail in a URS should face sanctions stronger than being barred from using the
process; such sanctions should include monetary fines for egregious cases. ICA (21 July 2010).
The appeal standard of review for findings of abuse should be de novo—as is proposed for a default
appeal or appeal of a determination. INTA Internet Committee (21 July 2010).

Analysis of Comments
There have been several comments about the terms and application of the abusive complaint standards.
Some commenters think being barred from utilizing the URS requires a much higher standard or should
not ever be allowed, some think that the stated standard is too lenient, and others think simply barring
a complainant from the URS is not enough. What was provided for in the URS Proposal attempts to
balance all of these positions, by only permanently barring those who have submitted two material
falsehoods, and barring those submitting two abusive complaints for just a year after the second
complaint is deemed abusive.
It is true that if trademark holders are found to have submitted abusive complaints, as they are defined
in the AGBv4, they will be barred from using the URS. This will not bar them, however, from using other
enforcement mechanisms, including the UDRP.
One commenter asked for a clarification of the term material and another has stated that a false
statement simply having an impact should be insufficient to be deemed a deliberate material falsehood.
We used section 11.4 of the URS, where deliberate material falsehood is one that “contained an
assertion of fact, which at the time it was made, was made with the knowledge that it was false and
which, if true, would have an impact on the outcome on the URS proceeding.” Something is material if
it would have an impact on the outcome of the URS proceeding. Whether or not something would have
an impact on the outcome, however, only goes materiality. This does not discount the fact that it must
also be a “deliberate material falsehood,” and not merely a “false statement.”
One commenter has suggested that the appeal standard of review for findings of abuse should be de
novo. But, the purpose of the URS is to address only the most clear‐cut cases of abuse. Thus, if persons
have been found to be abusive in the complaint process an appeal of the finding must be only on very
limited grounds. This helps ensures that only legitimate trademark holders with legitimate reasons for
filing a URS complaint are permitted to use the process in an unfettered manner.
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Remedies

Key Points
•
•

Both the IRT and the STI called for suspension, not transfer of a domain name in the event a URS
complainant prevails.
In addition to requiring the URS Provider to post the Determination on its web site, the
requirement to provide electronic notice to relevant parties has been added.

Summary of Comments
Notice of Determination. Section 9.2 says that “[i[f the Complainant satisfies the burden of proof, the
Examiner will issue a Determination in favor of the Complainant. The Determination will be published on
the URS Provider’s website. “There is a vital omission here: the procedures do not require any active
notice to the various parties involved. The procedure MUST be amended so that the URS Provider sends
a copy of the Determination via e‐mail to the Registrant, the Complainant, the Registrar, and the
Registry Operator. These formal notices MUST be sent. If the Determination is in favor of the
Complainant, the Registry Operator is then required to suspend the domain as per 10.1. Registry
Operators should act only under explicit notification from the URS Provider, and this notification should
be documented in the URS requirements. And in general, it is only logical that the various parties
should receive an e‐mail notice of the Determination, as is done with UDRP decisions. RySG (21 July
2010).
Remedies not sufficient.
The URS should provide trademark owners with the ability not only to temporarily suspend a domain
name but also to have the option to transfer valuable domain names back into their portfolios. At best
the URS as now proposed allows only a temporary suspension for the remainder of the registration
period with the option to suspend for an additional year. During this time the trademark owner cannot
make use of a valuable domain name itself. This forces trademark owners into perpetual monitoring and
enforcement obligations as the frozen domain name eventually lapses, falls into the pool and is likely
picked up by another cybersquatter. Verizon (20 July 2010). PMI (21 July 2010). DuPont (21 July 2010).
IPOA (21 July 2010). CADNA (21 July 2010). Coca‐Cola (21 July 2010). News Corporation (21 July 2010).
Rosetta Stone (21 July 2010). AIPLA (21 July 2010). BC (26 July 2010). NCTA (Module 3, 21 July 2010).
URS should offer a meaningful remedy—e.g., transfer, placement on a registry‐maintained black list, or
imposition of a presumption of bad faith for all domains that have already been suspended once (see
URS sec. 10). IOC (21 July 2010).
Suspension as the only remedy would not lower costs for the trademark owner because of the risk that
the same squatter will or another squatter could register the name upon expiration. If a complainant
opts for the 1‐year extension of the suspended domain name, will the Whois information continue to
reflect that of the respondent after the initial expiration date? Who will monitor suspended domain
names to ensure that no changes are made to the Whois or the site during the suspension period?
Grainger (Module 5, 19 July 2010).
The URS decision should be binding for life, not a few months. AIM (Module 5, 14 July 2010).
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Regarding the remedy (10.2), a successful complainant should have the right to cancel the domain to
avoid causing damage to the goodwill associated with its trademark through having the contest url
containing its mark resolve to a website not under its
control for a lengthy period of time. IBM (21 July 2010).
If the point of the URS is to address blatant abuse, then the domain should not resolve past the point at
which initial administrative review is passed in an initiated URS proceeding and internet access should
be promptly disabled. Coca‐Cola (21 July 2010).
Transfer should not be available under the URS. The UDRP and URS remedies should remain distinct. ICA
(21 July 2010). Domain Dimensions (22 July 2010). M. Jaeger (22 July 2010).
No re‐registration after an adverse URS decision. To not exacerbate the “revolving door” problem and
the need for costly defensive registrations, registrants should not be able to re‐register a domain name
after an adverse URS decision. IHG (20 July 2010).
Right of first refusal. At the very least the successful complainant should be given the right of first
refusal to register the domain name when it next comes up for renewal. BBC (21 July 2010)
Paragraph 4 Domain lock.
Asking registry operators instead of registrars to perform the domain lock is highly problematic. This
paragraph bypasses one layer of the registration hierarchy (registrars) and in this respect conflicts with
the way the UDRP operates. Registrars should be the point of contact for the URS panel. Registrars have
existing procedures in place to perform similar functions, have a direct relationship with registrants and
already have customer services that seek to assist registrants. K. Komaitis (21 July 2010). R. Dammak (22
July 2010).
The lock process could cause substantial ongoing damage to a trademark owner whose rights are being
infringed or to the public by virtue of how it operates (name still resolving for a period of time with
website visible). There should be some provision for an interim remedy at least in cases of significant
potential harm (akin to an interim injunction in court actions). BBC (21 July 2010)
Extension of registration period. Section 10.2 says: “There shall be an option for a successful
complainant to pay Complainant to extend the registration period for one additional year at commercial
rates.” The mechanism for this is unspecified. The RySG notes that Registry Operators are generally
precluded from offering registration services directly to registrants, and the RySG assumes this option
will be offered without Registry Operator involvement. RySG (21 July 2010).

Analysis of Comments
The method and manner in which notice should be provided to the parties has been the subject of
comments. In addition to requiring the URS Provider to post the Determination on its web site, the
requirement to provide electronic notice to relevant parties has been added.
Many comments submitted involve the nature of the remedy available to a URS complainant. Some
have suggested that the remedy should be a transfer; others have suggested that the decision should be
binding for longer periods of time. Both the IRT and the STI called for suspension, not transfer of a

73

domain name in the event a URS complainant prevails. As noted above, the URS is intended to be a way
in which trademark holders can obtain prompt relief from the most clear cut cases of abuse. The
remedy reflects the evil it is designed to prevent. If cancellation is sought, that option can be obtained
through a different rights protection mechanism, such as the UDRP.
The manner in which registrants losing URS proceedings can continue to register domain names has
been the subject of comments. It has been suggested that an adverse ruling should prevent the
registrant from re‐registering a domain name. Each case would be determined on its own basis.
Accordingly, the URS procedure will not include a ban on future participation in the domain name
registration process.
Some have suggested that a successful URS complainant should be given a right of first refusal for the
domain name when it comes up for renewal. On balance, this remedy was rejected since the purpose is
to stop blatant abuse and the remedy of suspension achieves that end. Another has suggested that an
interim remedy, similar to that found in injunction proceedings, be imposed. The URS is designed to
remedy a very specific harm and the remedy reflects that precise harm—clear‐cut cases of abuse, and to
do that quickly. Such a rapid process will obviate the need for any interim remedy. Further, the URS is
not the only manner in which an aggrieved trademark holder can obtain relief, it is simply one of many
different rights protection mechanisms available to it. If injunctive relief is sought, the trademark holder
can proceed in the appropriate jurisdiction to obtain it.
With respect to the comment relating to the ability of a successful URS complainant to register a domain
name for an additional year, we agree that this mechanism requires implementation details that will
need to be resolved in consultation with the registries and the providers.

ECONOMIC ANALYSIS
Key Points
•
•
•

Independent economists retained by ICANN will answer substantive comments.
Regarding the timing of the analysis, this study is not a new effort but rather part of the ongoing
question of whether to undertake the new gTLD program that was first answered in ICANN’s
founding documents and later in ICANN’s policy development process.
ICANN took the results of earlier studies seriously, implementing trademark protections and
malicious conduct mitigation measures.

Summary of Comments
The economic analysis work is incomplete.
ICANN has not yet performed analysis of the economic effect of the program on trademark holders (e.g.,
cost of defensive registrations, costs/benefits) nor has it analyzed consumer demand. ICANN has not yet
shown that the new gTLD program will achieve its stated goal of creating innovation and competition.
MarkMonitor agrees with Economic Framework report’s conclusion that new unrestricted gTLDs with
traditional business models for domain name registration will not provide any significant competition to
.com. Community‐based gTLDs and IDN gTLDs should be expedited. It is hard to predict a successful
launch of the new gTLD program without further study and analysis. The initial conclusions in the
Economic Framework document contradict the original reasoning by ICANN for introducing new gTLDs
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(i.e., .com is the dominant gTLD and introducing additional gTLDs may not untether its dominance).
MarkMonitor (19 July 2010). Red Bull (21 July 2010). BBC (21 July 2010). DuPont (21 July 2010). Comerica
(21 July 2010). Carlson (21 July 2010). Sunkist (21 July 2010). Solvay (22 July 2010). LifeScan (22 July
2010). ETS (22 July 2010). Liberty Mutual (22 July 2010).
Report does not add value. The economic report, while professional in appearance, says very little and
its main message regarding the issues is “it depends.” The report predicts various possible risks and
benefits without quantifying any of them and lacks empirical evidence. Minds + Machines (21 July 2010).
ICANN released the Economic Framework report just days before the last ICANN meeting, with little
time for review by the community. Before rolling out new gTLDs, ICANN must perform an economic
analysis including the cost to trademark holders and users and the actual consumer demand for various
types of new gTLDs. It appears that IDNs have the most demand and other gTLDs have little if any.
Verizon (20 July 2010).
Launch of new gTLDs must be preceded by a more thorough economic analysis that takes into account
actual consumer demand and costs to trademark owners. ICANN needs to decelerate its new gTLD
launch plans and take time to ensure that the costs do not end up outweighing the benefits of
registrants and users. CADNA (21 July 2010). INTA Internet Committee (21 July 2010).
The Economic Framework paper cautioned that an open entry process may not lead to the societally
optimal number of new gTLDs. Yet ICANN has persisted on following an open‐entry process that will
certainly lead to an avalanche of new gTLDs that will bury users of the Internet in confusion, abuse and
higher costs. MPAA (21 July 2010).
The economic analysis findings suggest that far from responding to an economic demand for new gTLDs,
the approach ICANN has taken could have devastating consequences for the stability of the DNS. The
economic analysis recognizes the tremendous costs imposed by the new gTLD program on brand
owners, consumers and ultimately civil society. Further work needs to be done—especially in the area of
identifying the risks and impacts on existing markets for gTLDs. SIIA (21 July 2010).
It is alarming to see the introduction of an economic analysis at such a late stage of planning. We expect
ICANN to fully consider the recommendations now put forward under the Economic Framework and to
undertake the relevant pre‐launch studies. These results should be factored into the DAG and the
overall approach to launching new gTLDs. HSBC (21 July 2010).
The Economic Framework study suggested that positive competitive effects from new gTLDs may not be
large, while it also suggested some potentially important and beneficial innovations from new gTLDs
such as the opportunity for differentiation. ICANN should seek mechanism and applicant structures to
maximize competition and encourage innovation in the DNS. DAGv4’s rules on community‐based gTLDs
both in the evaluation and objection portions represent a good example of the way in which gTLDs can
offer innovation in the DNS. ICANN should also be deliberate in its ongoing analysis, rollout and
evaluation processes once new gTLDs are launched. USCIB supports the Economic Framework study’s
suggestion for ICANN to gather information from any new gTLD program in order to more clearly
identify the general benefits and costs of implementing new gTLDs, including those related to
consumers. USCIB (21 July 2010).
More comprehensive data and study required.
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To facilitate a proper economic analysis of the costs and benefits of new gTLDs, AT&T fully supports the
Economic Framework Paper’s recommendations that ICANN gather much more comprehensive data
about new and existing gTLDs, and conduct several types of studies, before new gTLDs are introduced.
This information will also help in understanding the costs created by malicious conduct and inform the
decision making on security, stability and resiliency issues. AT&T (21 July 2010). ABA (22 July 2010).
Microsoft supports the Economic Framework study recommendations to ICANN in paragraph 117
(introduce new gTLDs in discrete, limited rounds) and paragraph 118 (require registries, registrars and
registrants to provide information, including about trademark disputes, sufficient to allow the
estimation of costs and benefits of new gTLDs). Microsoft (21 July 2010).
ICANN should not issue a final Applicant Guidebook before the case studies and further analyses called
for in the Economic Framework paper are complete and before the community has a chance to
comment on their incorporation in another Draft Applicant Guidebook. News Corporation (21 July
2010). AIPLA (21 July 2010). BITS (22 July 2010).
Introduce new gTLDs in discrete, limited rounds.
AT&T supports the Economic Framework Paper’s recommendations that ICANN introduce new gTLDs in
discrete, limited rounds with prioritization of IDNs. In this way, ICANN will be able to mitigate consumer
confusion and make any necessary adjustments to the implementation plan based on learning from
initial rounds. As the economic paper acknowledges, there is no way for ICANN to fully assess and
understand all of the potential costs and implications of introducing new gTLDs. By prioritizing
introduction of IDNs, ICANN will be facilitating new gTLDs that are likely to deliver new benefits to global
Internet users. AT&T (21 July 2010).
Until we have achieved a rollout of a substantial number of domains there will be no evidence to study
regarding competition in the name space. Therefore the BC recommends that ICANN continue its
practice of introducing new gTLDs in discrete, limited rounds. BC (26 July 2010).
Certainty not realistic. There will never be certainty about future extensions of the domain name space.
dotZON (21 July 2010).
Do not delay the new TLDs launch and proceed with the implementation plan.
Nothing in the economic study should cause further delay in introduction of new TLDs or change the
implementation plan. ICANN is, in fact, recommending in DAGv4 that it introduce new TLDs in discrete,
limited rounds: there will be a discrete window which will open and close; all applicants must pass a
background check, meet qualifications, establish their technical ability and meet all financial criteria and
will have to have about $1 million to file a new TLD application. This round will thus be limited in
duration to a discrete group of entities that can meet very limiting qualifications. Due to the nature of
the evaluation, objection and approval processes, all of the names applied for in this round will, in
practice, enter the root in batches or phases. ICANN could use the experience of this round and make
any necessary adjustments prior to future rounds, as recommended in the economic study. Domain
Dimensions (22 July 2010).

Analysis and Proposed Position
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These comments have been forwarded to ICANN retained independent economists for response.
However, some response can be made now regarding the timing of the reports and the comments that
this analysis should have occurred earlier in the process. The current study is the last in a series of many
investigations as to whether new markets should be opened and gTLDs should be delegated in an open
way.
This is not the first opening of markets by ICANN. ICANN has opened up competition and opportunity on
the marketing/distribution end of the spectrum (registrars), with spectacularly good results for
consumers and entrepreneurs. It has, in contrast, been very measured in opening the market on the
manufacturing side (registries), because of technical and other concerns that have been addressed.
It has always been ICANN’s mission, as defined in its founding documents, to open up competition in the
DNS – that has been one of the principal reasons for ICANN's existence from even before its beginning.
After two initial rounds and learning lessons on benefits and costs there, ICANN undertook an intensive
policy development process where all the stakeholders groups in ICANN’s GNSO endorsed the opening
of this market – after extensive discussions regarding costs and benefits.
After the ICANN Board approved the policy, ICANN undertook several independent economic studies
regarding: price controls, vertical integration and the possible benefits of the program.
The previous studies and community discussion indicated potential social costs in the program. As a
result, ICANN has tried very hard to take into account input form trademark interests, resulting in a
thorough program of trademark protections and malicious conduct mitigation measures built into the
Guidebook.
After all of these, there was a call for additional analysis and this study was launched. The timing of the
report is not due to a late realization but rather it is an additional undertaking of an ongoing effort.

MALICIOUS CONDUCT
Key Points
•

Working Groups have developed two added methods to deal with malicious conduct in relation
to the new gTLD program: the High Security Top Level Domain (“HSTLD”) and the Centralized
Zone File Access (“ZFA”) programs. See updated HSTLD Snapshot published under separate
cover.

•

Liability for invalid or inaccurate Whois information may receive future consideration for
inclusion within amendments to the RAA.

Summary of Comments
Integrated approach to trademark protection and malicious conduct. ICANN should integrate its
consideration of malicious conduct and trademark protections as they are directly related. Additional
proactive measures are needed to keep deceptive gTLDs out of the system in the first place, and they
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should be an essential component of ICANN’s comprehensive plan for avoiding end user confusion and
the associated harms resulting from malicious conduct. AT&T (21 July 2010).
Mandatory baseline for registries. The main problem is the voluntary nature of many of the key
safeguards that ICANN has proposed to deal with malicious conduct. At a minimum, ICANN should
require registry operators of new gTLDs to implement basic procedures to help prevent, or to expedite
response to, malicious conduct involving registrations that they sponsor. Time Warner (21 July 2010).
Proxy and privacy registrations. Measures should be taken prior to the launch of new gTLDs to deal with
the increased use of proxy and privacy registrations by bad actors for unlawful purposes. If this issue is
not dealt with prior to the new gTLDs launch, the scale of use for unlawful purposes could spiral out of
control. Hogan Lovells (21 July 2010).
Liability for invalid or inaccurate Whois data. If a registrant is untraceable due to invalid or inaccurate
Whois data, liability should be passed on to the Registrar or Privacy Whois providers. This could reduce
the harm to Internet uses and be leveraged to improve the accuracy of Whois data. HSBC (21 July 2010).
Built‐in mechanisms and compliance efforts to combat malicious conduct. The rollout of new gTLDs and
accompanying structures in DAGv4 should, where possible, build‐in mechanisms to limit further criminal
activity, including spam, malware, WHOIS abuse and other illegal activities. Ensuring strong contract
compliance and increasing funding for ICANN compliance efforts will help in this regard. USCIB (21 July
2010).
Additional measures for vetting registry operators. The background check is a positive addition to the
process for vetting registry operators. Additional measures would decrease the likelihood of malicious
conduct, including: (i) rendering denial of an application automatic as opposed to discretionary as
suggested by the wording of the notes to question 11; (ii) extending the class of persons to include
persons who operate, fund or invest in the registry operator; (iii) eliminating the temporal restrictions in
(d) regarding disqualification by ICANN such that any disqualification at any time is relevant; (vii) revise
(e) to read “is the subject of a pattern or practice of either liability for, or findings of bad faith in
connection with, trademark infringement or domain name registrations, including.” (viii) add a new
category (f) that covers “has materially breached an existing registry agreement or the Registrar
Accreditation Agreement.” Microsoft (21 July 2010).
Rapid takedown or suspension systems. It is extremely disappointing that ICANN has failed to take the
opportunity to require registry operators to adopt and implement rapid takedown or suspension
systems to combat malicious conduct. Microsoft reiterates the proposal it made for this in its version 3
comments, including being amenable to having one or more Microsoft employees with relevant
expertise to work on an ICANN‐convened expert group to develop a required rapid takedown or
suspension system. Microsoft (21 July 2010).
Support for malicious conduct efforts in DAGv4. I support and commend ICANN for its work on
malicious conduct concerns in the DAGv4 and that this issue should be considered resolved. Domain
Dimensions (22 July 2010).
High Security Zone TLD Program—application‐based incentives.
A specific evaluation question should be included to provide application‐based incentives for applicants
to protect the public by adopting the more rigorous protections spelled out in the High Security Zone
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TLD Program. Applicants should be awarded one or more optional points for a positive response, or
alternatively points could be deducted from the evaluation score of an applicant who declines to take
these additional steps to protect the public. COA (21 July 2010).

Analysis of Comments
As stated in various comments, the issues of trademark protection and malicious conduct have some
overlap, and while the progress on those issues has been discussed separately, the solutions generated
work in tandem. Controls and processes for both are included in the current Applicant Guidebook. The
issue of malicious conduct is addressed with nine separate measures designed to mitigate the potential
increase in phishing, spam, malware, botnets, and other abusive activities. It is thought that all these
measures will work for the protection of rights holders and all registrants.
Mitigation of malicious conduct issues, as they relate to the new gTLD space, was worked through the
active participation of multiple expert sources, including the Registry Internet Safety Group (RISG), the
Security and Stability Advisory Committee (SSAC), Computer Emergency Response Teams (CERTs),
Intellectual Property Constituency (IPC), and members of the banking/financial, and Internet security
communities.
As a result of this work, nine measures were recommended and included in the Applicant Guidebook for
the benefit of registrants and users to increase trust in new gTLD zones:
•
•
•
•
•
•
•
•

Vetted registry operators (background checks)
Demonstrated plan for DNSSEC deployment
Prohibition of DNS redirection of “wildcarding”
Removal of orphan glue records to eliminate a tool of spammers and others
Requirement to maintain thick WHOIS records
Centralized method of zone‐file access
Documented registry abuse contacts and procedures
Participation in an expedited registry security request process

Comments requested that ICANN place an emphasis on the accuracy of Whois information and
suggested methods of enhancing Whois accuracy. In response to earlier public comment, the proposed
registry agreement now contains a requirement for the maintenance of a thick Whois database. ICANN
is actively reviewing the new gTLD program and its compliance regimes overall to consider where
enhancements can be made to promote Whois accuracy or ease access to Whois information.
Liability for invalid or inaccurate Whois information may receive future consideration for inclusion
within amendments to the RAA and is an issue for ICANN’s policymakers. Requirements for removal of
malicious domains may address this issue in a more efficient fashion.
Several comments on malicious conduct described: the need for more stringent focus on the overall
issue, support and questions for the High Security Zone TLD (“HSTLD”) program, contract enforcement,
and suggestions for control activities. See the recently‐posted explanatory memorandum on Malicious
Conduct and HSTLD Snapshot Summary and Analysis for an additional report on all aspects of the
Malicious Conduct Mitigation effort and results. Several changes were made to the Guidebook in
relation to and in anticipation of the HSTLD program or one like it. High security designations are
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encouraged for TLDs that raise an expectation of security, such as providers of financial services. As the
launch of new gTLDs becomes imminent, ICANN is augmenting staffing in compliance, registry liaison,
IANA, and other functions to provide a full suite of enforcement and other services to new gTLD
registries and for the benefit of DNS users.
Implementation of some built‐in mechanisms is underway, such as monitoring the availability of Whois
services.
The processes for vetting of registry applicants have been further reviewed. Specific, significant changes
have been made in background screening to make that tool more effective in preventing future
potential abuse and to provide applicants and others with certain requirements.
Comments requested the development of a rapid domain name suspension process to address abusive
domain names that host or support malicious conduct. Currently, the guidebook requires all applicants
to establish and maintain a dedicated abuse point of contact responsible for addressing matters
requiring expedited attention, and for providing a timely response. Although the specific policies and
procedures might vary according to the needs of particular TLDs, all applicants are expected to have a
well‐developed plan for abuse prevention and mitigation in the TLD to pass the evaluation. Community
work on standardizing or coordinating takedown or other mechanisms could take place in the policy
space, or informally among TLD operators. In addition, significant work has been done by the IRT and STI
(see Trademark sections) to develop a Uniform Rapid Suspension system for the takedown of names
that are blatantly abusing trademark rights, where this type of behavior can be addressed.

Background check
Key Points
•
•
•

The basis of the background screening was borne from public concern about potential for malicious
conduct with the introduction of new gTLDs.
The term “terrorism” has been removed from the background check criteria.
The focus of background screening is now limited to general business diligence, criminal history, and
improper domain‐name‐specific behavior.

Summary of Comments
Background checks.
It is welcomed that the DAGv4 has added a background check for applicants, where a number of
circumstances could disqualify a person or entity from running a new gTLD. COA (21 July 2010). Hogan
Lovells (21 July 2010). R. Tindal (21 July 2010). ABA (22 July 2010). BITS (22 July 2010).
Instead of a case by case approach, we would prefer a more systematic approach to the background
checks given the importance of mitigating the risk of participation in the new gTLD process by criminal
actors. BITS (22 July 2010).
Section 2.1 details a reasonable background check process regarding individuals and entities applying for
any new gTLD. The approach of a “case by case basis depending on the individual’s position of influence
on the applying entity and registry operations” should alleviate fears that ICANN will look for any
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connection to nefarious conduct, no matter how remote, to bring down a gTLD applicant. The
background check language is also appropriate provided that ICANN will not be looking to exclude an
applicant for anything but serial intellectual property violations that have been adjudicated in a court of
law. We believe that ICANN will be reasonable in this aspect of the applicant review process. Demand
Media (22 July 2010).
CADNA welcomes the background check requirement but seeks more information about how high a
priority background checks on past intellectual property violations will be. CADNA (21 July 2010).
No basis was provided for the introduction of this additional step in the application process. The least
intrusive check is one on the applicant itself in relation to its financial, technical and operational
capabilities. If it is necessary to check the applicant’s management, this should be limited to active
officers, directors and possibly majority shareholders of the applicant.
The word”partners” in this context is confusing as the legal meaning is different from the broader, more
general meaning in ordinary use. In addition, some of the grounds upon which a background check is to
be based appear overly vague or disproportionate to the objectives. While the scale of serious matters
such as terrorism and war crimes cannot be denied, how would these affect the deployment of new
gTLDs and the operation of the DNS? M. Wong (21 July 2010). R. Dammak (July 2010).
There is no provision for informing the applicant that it has triggered alarm bells in the course of its
background check or even that it has failed because of a negative background check. There is no
provision for appeal or review of a decision to disallow the application because of a failed background
check. M. Wong (21 July 2010). R. Dammak (July 2010).
ICANN should remove the background check requirement unless community feedback indicates strong,
substantiated and principled support for it. If the community supports a background check, it should be
strictly limited to, at most, cases of proven financial irregularity or fraud, and possibly clear‐cut proven
cases of cybersquatting. M. Wong (21 July 2010). R. Dammak (July 2010).
The background check is inappropriate, prejudicial, and should be deleted. This was not something the
GNSO recommended but is something that ICANN staff created. Preventing “terrorism” is widely outside
of ICANN’s scope and mission and there is no internationally agreed definition of terrorism. This policy
will prejudice non‐westerners. In addition, including “intellectual property violations” in the same
category of harm as “terrorism” seems to be a gift to the intellectual property community that is not
grounded in reality, proportionality or community support. R. Gross (21 July 2010). R. Dammak (22 July
2010).
Third party firm conducting background checks.
We are concerned about the standard and approach for selecting the third party firm that will conduct
background checks according to the DAGv4. ICANN must select a neutral, authoritative organization as a
third party through wide community consultations. An organization under the frame of the UN should
be selected to undertake this job. ISC (21 July 2010).
CADNA requests more information about the process of selection of the third party to perform the
background check. CADNA (21 July 2010).
Inclusion of the word “terrorism” without standards or definition.
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Regarding the DAGv4’s Section 1.2.1 “Eligibility” and 2.1 “Background Check” the insertion of the word
“terrorism” so arbitrarily as part of the background check on applicants, and without providing any
definition or criteria that would be measured against approving or denying an applicant for a new gTLD
or IDN gTLD, causes deep personal concern. Background checks in this area of terrorism, as it is
presented in the DAGv4 without any definition, are unacceptable to many people, language
communities, and faith communities around the world. It is a surprise to see ICANN involving itself in the
area of terrorism while its mandate is only being a technical coordinator. Clear and internationally
recognized definitions and measures should be included in this section or it should be removed. A. Al‐
Zoman (19 July 2010). A. Al‐Zoman (21 July 2010).
ICANN has arbitrarily added Terrorism verification checks to be conducted on all applicants for new
gTLDs (including IDN gTLDs) in the DAGv4 with no definitions or standards whatsoever upon which these
checks will be done, a clear indication that little thought was given to this matter, if any, or to its grave
international implications. This requirement is offensive to many in the international community and
some will boycott the ICANN process. If implemented it would clearly indicate that ICANN has gone well
beyond its mandate. It suggests that ICANN is still operating in the shadow of the U.S. government,
casting damage on the Affirmation of Commitment.
ICANN should urgently address this issue by either:
Option 1—retract “terrorism” as an area of verification checks in the guidebook; or
Option 2—if “terrorism” remains as an area of checks, ICANN must
(A) indicate how it intends to carry out such an evaluation and provide clear definitions of what
type of terrorism (e.g., cyber, Islamic, state, etc.);
(B) adoption definitions congruent with international, local community and local jurisdiction
accepted laws and standards on terrorism upon which fair and unbiased measurements of
applicants can be conducted;
(C) if ICANN staff or “experts” cannot come up with appropriate definitions or protocols that
meet the above criteria, ICANN would be better served to post a 30 or 45 day period Request for
Comment for community feedback for definitions and advice on protocols, as it does for other
issues.
(D) ICANN should provide an explanation as to how and why “terrorism” was added to the
DAGv4 in the first place—i.e. on whose request? ICANN should indicate in which policymaking
forum this request was made, when and by whom, for “bottom‐up”, transparency purposes.
If this offense of arbitrarily adding “terrorism” was unintentional, an apology by ICANN with a
commitment to correcting it would go a long way to show how magnanimous ICANN can be when
realizing it made a mistake. Multilingual Internet Group (19 July 2010).
Background check—clear terms needed. The background check section contains ambiguous terms prone
to subjective interpretation. This could provide third parties seeking to interfere with, delay or block
specific applications with attack vectors. Clear and internationally recognized definitions and measures
should be included in this section. Arab Team (21 July 2010).

Analysis of Comments
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The term “terrorism” has been removed from the Applicant Guidebook. The term was not meant to
single out or identify a group of potential applicants; rather, it was meant to provide some guidance on
what could be checked and to indicate that ICANN must comply with certain laws.
Several comments welcome the addition of a background screening process, while others question the
basis and necessity of such a review given the extensive analysis to be performed by the Evaluation
Panels. Other comments are concerned with the definition of terms and the potential that the process
could be prejudicial depending on how those terms are interpreted by who is providing the background
screening service. These comments have merit and have been carefully considered in redrafting this
section of the Applicant Guidebook.
The basis of the background screening was borne from public concern about potential for malicious
conduct with the introduction of new gTLDs. There have been specific comments that allowing “bad
actors” to own and/or manage TLDs would perpetuate malicious conduct on the Internet. As is
explained in the next version of the Applicant Guidebook, the background screening process is part of an
overall approach to mitigate such behavior. All Applicants have been and continue to be required to
disclose any potential concerns about their background. However, the focus of background screening is
now limited to general business diligence, criminal history, and improper domain‐name‐specific
behavior. Specific criteria are provided in the guidebook.
The third‐party organization conducting the background screening will check publicly available data to
determine if the Applicant has made all disclosures. Gaps between Applicant disclosures versus the third
party check may require clarification from the applicant.

ROOT SCALING
Key Points
•

ICANN published two studies to inform the root scaling discussion.
The Delegation Rate Scenarios for New gTLDs http://www.icann.org/en/topics/new‐

gtlds/delegation‐rate‐scenarios‐new‐gtlds‐06oct10‐en.pdf
The Summary of the Impact of Root Zone Scaling

http://www.icann.org/en/topics/new‐gtlds/summary‐of‐impact‐root‐zone‐
scaling‐06oct10‐en.pdf
•
•

The Delegation Rate study describes a process‐imposed limit that the delegation rate of new
TLDs will not exceed 1000 new gTLDs per year, regardless of the number of applications.
The planned delegation rate and other factors contribute to a conclusion that the new gTLD
program will not pose root zone stability issues.

Summary of Comments
Limit initial pool to community‐based gTLDs and IDN gTLDs. MarkMonitor agrees with the root scaling
study that a slow limited release of new gTLDs might be prudent until DNSSEC implementation is
completed since there is no indication as to how many gTLDs will be introduced and ICANN has yet to
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formally limit the size of the initial pool. The convergence of DNSSEC, IDNs, IPv6 and the new gTLDs
could potentially destabilize the root. Given that potential negative effect to security and stability,
ICANN should limit the pool of gTLDs (to allow ICANN to evaluate the potential pressure on the root)
and significantly limit the initial round to community‐based gTLDs (designed for and supported by clearly
delineated, organized and pre‐existing communities) and IDN gTLDs only. Mark Monitor (19 July 2010).
Red Bull (21 July 2010). BBC (21 July 2010). HSBC (21 July 2010). DuPont (21 July 2010). Carlson (21 July
2010). Comerica (21 July 2010). Sunkist (21 July 2010). Solvay (22 July 2010). LifeScan (22 July 2010). ETS
(22 July 2010). ETS (22 July 2010). Liberty Mutual (22 July 2010).
The root scaling study concluded that more work was needed to fully understand the implications of the
introduction of new gTLDs and develop effective responses to these concerns. The Root Scaling Team
recommended a staged approach to new gTLD introduction as a way to help manage the risks to the
root zone servers. AT&T (21 July 2010).
USCIB is eager for ICANN to finish and release the expected root scaling study that will provide insight
into important security and stability considerations with respect to introducing a range of both ASCII and
non‐ASCII domain names and the impact on a single authoritative root. A focus on differentiation could
help limit some of the potential negative consequences for a rapid introduction of new gTLDs into the
root. USCIB (21 July 2010).
We suggest deferring the implementation of new gTLDs until the final root scaling study report is
available and any issues it identifies are adequately addressed. BITS (22 July 2010).

Analysis of Comments
Comments raised a concern regarding the impact of the new gTLD program on the stability of DNS.
Specifically, comments focused on the introduction of “unlimited” new gTLDs to the DNS. It is important
to note that the current “unlimited” status for new gTLD applications does not necessarily tie with an
immediate and unlimited delegation of those new gTLD applications that are approved and contracted.
ICANN has devised an appropriate plan for delegation rates of new gTLDs into the root zone as a
component of the overall gTLD program. The plan was created with both the expected and maximum
number of applications in mind.
In releasing the two reports related to Root Zone Scaling, ICANN states the proposition that the many of
the issues raised have been addressed by:
• metered delegation rates;
• the fact that DNSSEC, IDNs and IPv6 are already deployed; and
• analysis of L‐root behavior.
The analysis of the “Delegation Rate Scenarios for New gTLDs” seeks to address the concern that with
many new TLDs being delegated, the stability of the root server and distribution system could be in
question. It is calculated that the expected rate of new TLDs entering the root in the first round would
be in the order of 200 to 300 annually ‐ and not exceeding 1,000 delegations/year even if there were
thousands of applications. As a result, no meaningful technical stability issues were identified and advice
from the root zone operators indicated that delegation rates of up to 1000 could be accommodated.
Based on this analysis, and taking into consideration the results of the studies into the effects of scaling
the root summarized in “Summary of the Impact of Root Zone Scaling,” we have no evidence (reason to
believe) that the root system will not remain stable. The report also recommends that monitoring of
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root management systems as well as communications between the various stakeholders involved in root
management should be improved to ensure that changes relating to scaling of the root management
systems don’t go unnoticed prior to those changes becoming an issue. This is not technically difficult
given the relatively low delegation rates, and is currently under consideration.

SECURITY AND STABILITY
Key Points
•
•
•

Contractual compliance will be staffed to effectively deal with audit and enforcement issues
arising from the introduction of new gTLDs.
Introduction of new gTLDs will be conducted in a manner consistent with ICANN’s commitments
to preserve the security, stability and resiliency of the DNS.
Divergent views have been received on whether the High Security Zone Verification Program
should be mandatory or voluntary. The program will continue to be pursued by ICANN;
standards and program administration will be adopted by an independent agency.

Summary of Comments
Compliance issues. ICANN already has substantial existing critical compliance challenges and
per a recent report (KnujOn) ICANN is not devoting enough resources to them. Compliance
issues are a serious red flag and specter over any planned expansion of the DNS. Serious questions
remain about whether ICANN can effectively deal with security, stability or malicious conduct when it
increase the number of registries, registrars and gTLDs operating on a global scale. The DAGv4 provides
no assurance that the rollout of new gTLDs will not spawn further criminal and illegal activity or how
ICANN will prevent and address these issues. Verizon (20 July 2010).
Trust and reliability of the Internet. The success of the Internet is based on its openness and constant
adoption to users’ needs. Consumers can rely on its availability and have trust in registrars and registries
and the constant developments to accommodate users’ needs. This achievement should not be put at
risk. dotZON (21 July 2010).
High Security Zones Verification Program.
This program appears unlikely to materialize and, if it does, to be effective. The HSZ TLD program must
be mandatory for all new gTLDs or, at a minimum, ICANN should subtract points form any applicant that
does not state its intention to seek HSZ TLD certification. Microsoft (21 July 2010).
High security verification should be mandatory for financial services domains. ABA (22 July 2010). BITS
(22 July 2010).
The HSZ program should remain voluntary so that consumers can make their own assessment of its
worth. If there is real consumer value then market forces will drive its broader adoption. R. Tindal (21
July 2010).

Analysis of Comments
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Compliance issues
With regard to compliance issues, ICANN will continue to aggressively enforce ICANN’s registrar and
registry contracts in the interest of protecting registrants and encouraging public confidence in the DNS.
Additional resources are planned and will be secured to effectively serve the new gTLD registries.
Trust and reliability of the Internet
ICANN acknowledges these comments, and recognizes that the introduction of new gTLDs should be
conducted in a manner consistent with ICANN’s commitments to preserve the security, stability and
resiliency of the DNS. The application process and evaluation of new gTLD proposals is intended to
follow a process to ensure that trust and reliability of the Internet’s unique identifier system is not put at
risk.
High Security Zones Verification Program
ICANN received divergent views on whether the High Security Zone Verification program should be
mandatory or voluntary.
In general, and in other sections of the Applicant Guidebook, comments suggested that the HSTLD
program should be voluntary and that if there is perceived value in it, the marketplace will evolve to
accommodate the demand. The HSTLD program is currently being explored and its viability is under
review and consideration. On 22 September 2010, ICANN in coordination with its HSTLD AG issued a
Request for Information (RFI) on the HSTLD Program. The purpose of the RFI is to assist the ICANN
community in understanding potential frameworks and approaches for evaluating TLD registries against
the HSTLD criteria, determine where improvements to draft criteria and the overall program may be
necessary to ensure its success, and to assess the viability of the proposed HSTLD Program.
Next Steps:
ICANN and the HSTLD AG agreed there is value in conducting a RFI on the program, and as noted above
it was published on 22 September 2010. After the RFI period closes on 23 November 2010 and ICANN
and the HSTLD AG have had adequate time to respond to questions and to summarize and analyze the
responses, a determination about next steps will be made.
ICANN remains committed to mitigating malicious conduct in new gTLDs and supports the development
of the HSTLD concept as a voluntary, independently operated program. Some in the community have
taken ICANN Board Resolution 2.8 Mitigating Malicious Conduct1 as a lack of support for the concept.
While the Board said it will not be signing on to be the operator of such a product, it does support its
concept just as it has other measures (e.g., URS, prohibition of wildcarding, centralized zone file access,
etc.) to mitigate malicious conduct in new gTLDs.

VARIANT MANAGEMENT

1

Board Resolution is viewable at http://icann.org/en/minutes/resolutions-25sep10-en.htm#2.8.
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Key Points
•
•

It is understood that script cases and practices vary around the world, and that delegation of
variant TLDs is critical to good user experience for a number of Internet users.
ICANN continues to support study and development activities toward a variant management
solution for the top level, including testing of DNAME, creation of policy, and other mechanisms,
so that users around the world will be able to take advantage of increased opportunities in a
secure and reliable DNS.

Summary of Comments
Chinese characters. Variants must be treated fairly in the new gTLD process. The current policy where
variants have to be blocked or reserved until there is a proper solution may advantage some variants
over others and cause user confusion. In Chinese script strings of simplified and traditional form share
the same meaning and are used equally among Chinese Internet users. Block or reservation of either
form will deprive certain groups of Chinese users of the right to access the Internet in Chinese scripts.
CNNIC appeals to ICANN to consider a proper solution to Chinese characters before launching new
gTLDs. It may be that if applicants abide by similar requirements on “.China” that ICANN will approve the
applications of the two string requests in a bundle. CNNIC (21 July 2010).
Delegation of Variants. Variant TLDs should be supported and delegated to the same TLD holder.
Blocking or reserving them will deprive certain user groups of the right to access the Internet in their
language using the available input device (e.g., keyboard). A. Al‐Zoman (21 July 2010).

Analysis of Comments
ICANN agrees that treatment of variant strings should occur according to a fair procedure. The current
approach is designed to be uniform and avoid advantaging or disadvantaging any user group as
compared to another. It is understood that script cases and practices vary around the world, and that
variants are critical to good user experience for a number of Internet users.
It is expected in the long term that variant TLDs will be supported and delegated to the same TLD
operator. The task is to define a clear and globally supported understanding of the definition of variant
TLDs, and what policies and user expectations can attach to these.
It is noted that IDN ccTLDs involving the simplified and traditional Chinese scripts have been delegated,
and it is expected that the experience gained through the IDN ccTLD Fast Track will inform these
community discussions going forward and help enable a workable approach for the gTLD namespace.
In authorizing the delegation of these IDN ccTLDs, the Board resolution noted that the methodology to
be taken by the IDN ccTLD manager to handle these particular instances of parallel IDN ccTLDs is, in the
short‐term, the only option available, but there are serious limits to where such an approach is viable in
practice, so that it cannot be viewed as a general solution. Consequently, long‐term development work
should be pursued. The Board directed that “significant analysis and possibly development work should
continue on both policy‐based and technical elements of a solution for the introduction on a more
general basis of strings containing variants as TLDs.” (See
http://www.icann.org/en/minutes/resolutions‐22apr10‐en.htm).
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ICANN continues to support study and development activities toward a variant management solution for
the top level, including testing of DNAME and other mechanisms, so that users around the world will be
able to take advantage of increased opportunities in a secure and reliable DNS.

STRING SIMILARITY
Key Points
•
•
•

Whether exceptions should be made to rue excluding delegation of “confusingly similar” TLD
strings is a complex issue requiring additional policy discussion.
The policy work should examine whether there should be exceptions for "non‐detrimental"
similarity (e.g., cases of common ownership or in view of context).
The diversity in the make‐up of evaluation Panels will match the anticipated diversity of the new
gTLD applications.

Summary of Comments
Section 2.2.1.1. No changes were made to this section. Strings that may be judged similar but in a non‐
detrimental way should not be eliminated in the initial evaluation. In case that does happen, the
opportunity for correcting the possible error could be provided. The focus should be on a good user
experience; it is very possible that two strings could be similar but not create confusion and instead
provide for a better user experience. RySG (10 Aug. 2010). VeriSign (22 July 2010).
Foreign language equivalents (1.1.2.8, 2.2.1). String contention should include foreign language
equivalents of applied for names (e.g. “bank” and “banco” should be considered equivalent). BITS (22
July 2010).
Review methodology (2.2.1.1.2). I agree that a higher visual similarity score could be indicative of
greater difficulty in passing the string similarity review. I support the DAG’s conclusion that “final
determination of similarity is entirely up to the Panel’s judgment.” R. Tindal (21 July 2010).
String similarity—panelists. Panelists reviewing for string similarity should include both trademark
practitioners and personnel experienced in the workings of not‐for‐profit organizations. Red Cross (21
July 2010).
String similarity review should include aural (sound) and commercial impression (meaning) as well as
visual similarity. Red Cross (21 July 2010).
An extended review should also be available following the String Similarity Review process, at the
Applicant’s request. Red Cross (21 July 2010). V. Petev (Module 2, 21 July 2010).
“Average, reasonable Internet user”. This term in Section 2.1.1.1.2 should be more clearly defined. Red
Cross (21 July 2010).
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Evaluation criteria for confusingly similar strings‐‐IDNs. A major point ICANN is missing in their current
evaluation criteria for confusingly similar strings is that they do not review the TLDs, especially IDNs, in
the context they will be used in (e.g., Cyrillic). When reviewing an IDN in context, the evaluation of the
string (and its alphabetical differentiation) becomes much easier. V. Petev (Module 2, 21 July 2010),

Analysis of Comments
The proposal to allow for exceptions for "non‐detrimental" similarity is certainly worth consideration.
Comments have requested that exceptions be granted from findings of confusing similarity. The reason
for granting an exception would be that a string pair that has been found to be confusingly similar
constitutes a case of "non‐detrimental confusion", for example if the applicant/operator is the same for
both strings or if there is an agreement between the involved applicants/operators that provides for
improved user experience.
One result of the GNSO idea may be the delegation of variant TLDs – given that variant TLDs are very
similar.
Similar strings should not be delegated absent an in depth policy examination of the issues. The
suggested modifications raise a complex set of policy issues (similar to those discussed regarding
variants). The proposal should not be considered as plain implementation matters.
This is a conservative approach. If appropriate, the outcome of the work listed above can be considered
for implementation when completed. Policy work in this area should be encouraged.
The GNSO policy states that strings resulting in user confusion should not be delegated: avoidance of
user confusion is a fundamental objective to protect end‐user interests and promote a good user
experience.
The criteria and requirements for operation of similar TLDs in a “non‐detrimental” manner is not
obvious or straightforward. The exact criteria and requirements for such a situation to be unequivocally
fulfilled have to be defined and need to be agreed by the wider community.
The String Similarity review and the String Confusion objection provisions already protect delegated
TLDs against applications featuring confusingly similar strings. To confer a right to delegated TLDs to use
such strings themselves is a change in principle and of importance. Such rights can be used to introduce
chains of successively similar TLD strings, potentially reaching far away from any direct similarity with
the original TLD string. The appropriateness of such consequences, and any limitation to impose, need
to be discussed and agreed by the wider community.
The actual operation of "non‐detrimentally" confusingly similar strings raises issues regarding user
experience and user expectations already identified in discussions about "equivalent" and "variant"
strings. Operational requirements to safeguard such aspects need to be developed, introduced and
enforced. For example, should they resolve to the same address or not?
If exceptions for "non‐detrimentally" confusingly similar strings are granted, there must also be
safeguards to guarantee that the necessary conditions remain permanently fulfilled, calling for particular
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contractual conditions as well as for compliance measures. These need to be developed and agreed by
the wider community. The requirements in this regard would be even more pronounced for any
exception granted for strings to be operated by different operators under any particular agreement
aimed at improved user experience.
The changes proposed by the GNSO deserve proper consideration and may ultimately prove to be
beneficial. However, this is not a foregone conclusion and requires positive outcomes of all the
investigations mentioned above. While the necessary investigations are taking place, such strings will
not be delegated. In the meantime, the available protection against applications with confusingly similar
strings will safeguard both user and operator interests, so there are no obvious justifications for haste in
modifying the existing approach.
The requirement for diversity in panel expertise is well taken, especially in view of the ultimate decision
power of the panel, and is already a foreseen criterion for the selection of service provider to populate
the panel.
As to the requirement for a more precise definition of "average, reasonable Internet user", it deserves
to be mentioned that diversity in the panel would include linguistic diversity to ensure familiarity with
the scripts involved. This in order to avoid undue findings of confusing similarity, as for example two
strings in Chinese may look visually confusingly similar to a Westerner but not be visually confusable at
all for a Chinese. The “reasonable person” standard is commonly used and it is thought that adding
detail might serve to denigrate the intent.
The requirements to increase the scope of string similarity assessment beyond visual similarity have
already been addressed in earlier comment rounds and no new aspects have been put forward to
consider. The Guidebook assessment in Initial Evaluation is limited to visual similarity only as a pre‐
screen for the objection process that covers all types of potential confusion (as detailed in earlier
comment analyses and public statements.

STRING CONTENTION

Key Points
•
•
•
•
•
•

Multiple comments refer to the scoring threshold for community priority evaluation, some
arguing in favor of keeping it at 14 out of 16, some favor lowering it to 13.
Multiple comments propose various changes in the scoring, notably: using a finer scale,
extending scoring for community delineation, modifying scoring for nexus and uniqueness,
adding points for policy‐making/governance structure and adding points for early establishment.
Some comments address the situation with two or more winning community applications in
final contention, proposing alternatives to auction: a) highest scorer wins, b) await voluntary
resolution, c) supplementary scoring system.
One comment proposes a process change in view of a potential outcome of the discussions
regarding Vertical Integration.
One comment claims that legal rights should play a role in contention resolution
One comment proposes separate treatment for not‐for‐profit organizations
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Summary of Comments
Existing legal rights. Existing legal rights should also be considered when resolving string contention.
Where there are legitimate competing rights, a more sophisticated mechanism (than, e.g., an auction)
should be adopted for allocating the relevant gTLD which reflects the nature, breadth and longevity of
those rights. BBC (21 July 2010)
Community priority evaluation—revisit standards.
ICANN staff should revisit the community priority evaluation standard. Previous public comments
overwhelmingly sided with the 13‐point threshold. ICANN staff has not satisfactorily explained the basis
for its insistence on a 14‐point threshold, which will be almost impossible for most community
applications to achieve. COA (21 July 2010).
In addition, to reduce the likelihood that the community priority evaluation process will be nothing
more than anteroom to an auction hall, the criteria for a top score on the following evaluation criteria,
as set out in DAGv4 Section 4.2.3, should be modified to read as follows (adding the underlined text)”
•
•

Nexus: The string matches the name of the community, is a well known short‐form abbreviation
of the community name, or is otherwise strongly associated with the community.
Uniqueness: String has no other significant meaning beyond identifying the community
described in the application. (This criterion to be applied in the language associated with the
described community, if applicable.) A meaning unrelated to any community would not be
considered significant.

COA (21 July 2010).
Community priority evaluation‐‐clarity of revisions. Notable clarity has been provided in DAGv4. Big
Room (21 July 2010). R. Tindal (21 July 2010).
Community priority evaluation‐‐support for 14 point threshold. I strongly support maintaining that an
applicant must score at least 14 points to prevail in a community priority evaluation. Lowering the score
can harm registrants. If the scoring threshold is lowered it will be easier for applicants to obtain
community status on strings that should be available at the second level to a wide variety of registrants.
The scoring only happens when there are two or more applicants for the string; in this situation a high
scoring threshold is the best way to protect real communities because it will be more likely that the
string is awarded to the applicant who most closely represents the community in question. A low score
will allow successful objections to legitimate communities—it will be easier for groups who may not be
closely associated with the community to object successfully and block the applicant—i.e. the standards
for successful objection are based on the standards required to achieve the 14 point score. R. Tindal (21
July 2010). Domain Dimensions (22 July 2010). D. Schindler (22 July 2010).
The community priority evaluation scoring should be set at 13 of 16 points to allow one point for
evaluator (subjective/human error). This would be a more fair and equitable approach. The narrow
approach currently proposed will undoubtedly lead to a significant number of unfair and unnecessary
auctions. BC (26 July 2010). R. Andruff (Module 4, 21 July 2010).
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Community evaluation priority—clarifications requested. ICANN should more clearly delineate the
notion of “clearly delineated community” and the scoring process. An applicant should not be penalized
in the process for accidental similarity. If ICANN wants to keep the current scoring system, then
eligibility rules should have an extended range allowing for more granularity and/or all registration
policies should be examined together. There should be a wider range under community delineation
bringing the total to 17 or 18. Under this system that somehow imposes double penalties (delineation
and eligibility for non‐membership communities, e.g.) and provides for accidental “fails” outside the
control of the applicant (lack of “uniqueness” due to some coincidence or similarity in any other
language), having the ability to miss a third point is critical even for most reasonable, responsible
proposals. A. Abril i Abril (Module 4, 21 July 2010).
Community priority evaluation—change the scoring scale to tenths of a point. The evaluation procedure
for community priority ratings should not use a gross integer measure that will miss nuances in these
difficult and crucial criteria. The scale should be changed to allow for discrimination in terms of tenths of
a point instead of whole points. Making this change will make the procedure more sensitive while still
providing a bright line between those applications that merit community priority and those that do not.
A. Doria (Module 4, 22 July 2010).
Community evaluation—Scoring based on accountability and transparency. If a scoring system is used,
the largest number of points awarded should be based on the credibility of the TLD governance model
with respect to accountability and transparency for community stakeholders. In addition, ICANN cannot
handle all the policymaking. Community‐based TLDs are precisely the kind where policymaking, policy
oversight and policy enforcement must be delegated to the TLD’s own governance model. ICANN must
evaluate the viability of delegating authority as the key criterion for recognizing a community‐based TLD.
W. Staub (Module 4, 21 July 2010).
Community evaluation—comparison of contending applications and limits of absolute scoring. If the use
of a scoring system cannot be avoided, it is best to add a supplemental scoring mechanism to deal with
contending community‐based applications which should eliminate contenders that do not deserve to be
treated at par (such as cases of blatant gaming). Criteria for comparing the contending community‐
based applicants between each other would include: relative relevance of: the supporting community
institutions and the community (in cases of contention between communities; the relative ability for
Internet users outside the community to understand the purpose of the TLD; the degree to which the
TLD’s governance model ensures accountability and transparency to the underlying community. W.
Staub (Module 4, 21 July 2010).
Community‐based contending applications—avoiding auctions. Where both contending applications are
found to be community‐based, instead of an auction making the determination, non‐delegation for as
long as contention formally persists is a better solution. Applications subject to unresolved contention
should remain open until the subsequent gTLD round unless agreement is reached. At that point, each
applicant should be allowed to lodge an updated application at no charge. These updated applications
would not be evaluated unless a modest re‐evaluation fee is paid (e.g. $5,000 per application). One
party can be allowed to pay the re‐evaluation fees for the other party as well. The result of re‐evaluation
may still be no delegation for the time being. W. Staub (Module 4, 21 July 2010).
Community evaluation and potential vertical integration exception. If a higher standard or threshold
results from a Community‐based exception to a general policy on Registry‐Registrar Separation for
delegated Registry Operators, the application of this standard should be limited to the exception
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application, not the string contention outcome resolution. If the vertical integration working group
process results in a second use of a Community priority evaluation, then community‐based applicants
that did not elect it at the time of application should be allowed to elect it at the time of application for
exception so that it is not mandatory in fact at application time. E. Brunner‐Williams (Module 4, 21 July
2010).
GeoTLDs and Community Priority Evaluation Criteria (4.2.3). One extra point should be given in the
Community Priority Evaluation if the organization of a GeoTLD applicant is based on a sound multi‐
stakeholder community of the GeoName concerned. dotBERLIN (13 July 2010). dotBayern (20 July 2010).
dotHamburg (21 July 2010.)
Multistakeholder governance structure. One extra point should be awarded in the Community Priority
Evaluation if the applicant/organization adopts a sound neutral multistakeholder governance structure
to ensure fairness and representation of both commercial and non‐commercial constituents.
Multistakeholder governance is in the best interest of all stakeholders by providing a public service to
both the community
Applicants established prior to 26 June 2008 or prior to March 2009. Given the long delays in launching
the new gTLD program, and that recently emerged new gTLD applicants may take advantage of it by
copying existing concepts and projects, one extra point in the Community Priority Evaluation should be
given if organization of an applicant was already established before the approval of the new gTLDs
program by the ICANN Board on 26 June 2008 or before the first communicated application window in
March 2009. dotBERLIN (13 July 2010). dotBayern (20 July 2010).
Applicants established prior to March 2009. Two maximum points should be allocated in the Community
Priority Evaluation section if the applicant/organization was established before the first communicated
application window of March 2009 and has conducted a significant communication outreach public
campaign that is considered beyond reasonable for the best interests of both the public and awareness
of the ICANN gTLD program. Public proof must be provided in these cases to substantiate these claims.
This would be a sound method of minimizing gaming and be fair regarding the public interest,
transparency, accountability and business ethics. .MUSIC (20 July 2010). .MUSIC (21 July 2010).
Unfair participation in auction for highest scoring application. The highest scoring application in a
contention set on the basis of the scoring system set out in the Attachment to Module 2 (or at least an
application that scores significantly more than the other application it finds itself in contention with)
should prevail. Currently it would seem that in the case of an application scoring very high that is in a
contention set with another application scoring just above average that both applicants would
ultimately have to participate in an auction. Hogan Lovells (21 July 2010).
Auctions—disadvantage for not‐for‐profit organizations. The auction procedure will likely put not‐for‐
profit organizations with limited budgets at a distinct disadvantage in acquiring new gTLDs that are
desired by two or more parties. One solution is for ICANN to offer a third application category for not‐
for‐profit organizations in addition to standard and community priority applications with consideration
given to the not‐for‐profit’s mission when the string is in contention. AAMC (21 July 2010). Red Cross (21
July 2010). NPOC‐FC (21 July 2010).
Self‐resolution (4.1.3). I support the new language that gives greater flexibility to applicants who may
be in string contention. R. Tindal (21 July 2010).
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Analysis of Comments
Regarding the comments expressing preference for 13 and 14, respectively (three each), as winning
threshold on a 16 point scale, it is obvious that interests and opinions diverge. No new arguments for
either solution have been raised in this comment round. Some previous concerns, regarding for example
the risk of failing due to unfounded obstructionist objections, have been addressed in the explanatory
comments in version 4. This discussion has resulted in considerable and intensive discussions with the
community. The Guidebook will keep the scoring threshold at 14 out of 16 points.
The comments suggesting modifications in the scoring are addressed below
‐ To use a finer scale, with decimals instead of integer numbers as proposed in one comment, may
appear to facilitate the assessment but goes against the grain of experience, where more granular
criteria with fewer scoring steps for each criterion have proven to be more reliable in the sense of being
reproducible when used by different panelists. Experienced assessment consultants have advised that
we adjust the scoring granularity in the opposite direction, to use a pure binary scale for scoring each
criterion. Based on experiences, this is something that may be considered for future rounds. The
proposed position for the first round is to keep the scoring unchanged in this respect
‐ To modify the scoring for nexus (highest score also for "string is otherwise strongly associated with the
community") and uniqueness ("meaning unrelated to any community would not be considered
significant") as proposed by one comment would be equivalent to a considerable lowering of the
winning threshold. These arguments are counterbalanced by other comments that these modifications
increase the likelihood that community applications will capture generic words. While these issues are
fairly close and either side can be argued, the current Guidebook scoring mechanism seems to strike the
right balance between the goals to favor communities during string contention while assuring those
communities are well established, identified and supportive of the application.
‐ To add points for a multi‐stakeholder governance structure in general, or regarding policy development
in particular, certainly has some merit but would add considerable complexity to the assessment and
require additional compliance measures post‐delegation. The proposed position for the first round is not
to modify the scoring in this way. One consideration to keep in mind is the sTLD approach, which
featured such considerations, and was not retained in the New gTLD policy development outcome.
‐ To add points for "early" (although post‐New‐gTLD‐PDP‐conclusion) establishment of applicants seems
inappropriate from two perspectives. First, the crucial criterion regarding "pre‐existence" is already
included. Second, the "pre‐existence" criterion relates to the community, not to the applicant per se.
The community is the central concept of interest here, while the entity/ies representing the community
may change over time for various reasons, without dates for such changes reasonably justifying any
differences in scoring. The proposed position is not to modify the scoring in this regard.
The comments regarding alternatives to a forced auction in a case where multiple community
applications in a contention set score above the threshold are well taken. In particular, the proposal to
allow an extended time for voluntary resolution, as is currently contemplated in the Guidebook, could
well serve the winning applicants in such situations, although other applications in the contention set
would be on hold awaiting the outcome. The latter would be a drawback in the case where the strings of
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the winning applications are not identical (but confusingly similar) and another application is only in
direct contention with a winning string that's not the one of the finally and voluntarily selected
application. That other application would become eligible for delegation, but have to wait before being
able to proceed. The benefit of a voluntary outcome seems to outweigh that risk.
The other alternative proposals put forward, to select the highest scoring application among the winners
or to add supplementary criteria in such cases, seem inappropriate since all community applications
scoring above the threshold have reached a pre‐determined level as validated for preferential treatment
and should be considered equal in that respect for any subsequent process step. The proposed position
is not to take score differences among the winners into account nor to introduce supplementary criteria.
The comment regarding potential consequences of the outcome of the Vertical Integration discussions is
appreciated and will be taken into consideration in the light of the actual outcome of those discussions.
The comment requiring consideration of legal rights has been addressed in conjunction with earlier
public comment periods. String contention resolution takes place after all legal rights objections for all
applications in a given contention set have been addressed and resolved. It would be illogical to reopen
any such claims during the string contention resolution phase. The proposed position is not to introduce
any additional consideration of legal rights in string contention resolution.
The comment proposing separate treatment of non‐profit organizations as applicants requests a similar
preferential handling of such applicants in string contention resolution as provided for community
applications. However, there is no policy ground for granting any preferential treatment in string
contention situations based on the applicants' legal or organizational structures, might be subject to
abuse, and the proposed position is not to modify the process in this regard.

GEOGRAPHICAL NAMES
Key Points
•
•
•
•

Much of the treatment of geographic names in the Applicant Guidebook was developed in
response to the GAC Principles regarding new gTLDs.
Geographic terms not defined in the Applicant Guidebook can be protected through the
community objection process.
The definition of country and territory names appearing in the Applicant Guidebook has sought
to ensure both clarity for applicants, and appropriate safeguards for governments and the broad
community.
Country and territory names are protected at the second level.

Summary of Comments
Definition.
Geographical names should be defined in a broader sense, and all gTLD strings containing the
geographical names listed in the ISO 3166‐1 standard should also be considered geographical names.
There are special cases in China where provinces, municipalities directly under the Central Government
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and autonomous regions all have full name and abbreviation name. The abbreviation name should be
handled as the full name consistently. ISC (21 July 2010).
In Section 2.2.1.4.2, it should be added that not only an “exact match” but also a “representation” of a
sub‐national place is considered a geographical name. E.g., this will solve the issue for NRW (German
state that stands for NordrheinWestfalne). Bayern Connect (21 July 2010).
ICA remains concerned that Section 2.1.4 of the DAG concedes unwarranted authority to nations that
already control their own ccTLDs by imposing an absolute bar on use of country or territory names at
the top level and that applications for capital and other city names as well as sub‐national place names
(counties, states, provinces, etc.) will require endorsement or non‐objection of government entities. ICA
is gratified that ICANN has resisted past calls from the GAC to impose similar restrictions on geo names
at the second level of new gTLDs and ICA urges continued adherence to that policy. ICA (21 July 2010).
Country or territory names (2.2.1.4.1). I support the new protections for country or territory names and
the rationale for their inclusion. R. Tindal (21 July 2010).
City TLDs. Cases of string contention between two different cities of the same name, where both cities
have the appropriate letter of non‐objection and did not apply as a community applicant, should be
clarified in the final guidebook: does it go to negotiations and auction, or would it remain with the
parties to work out and if they did not, the name would not be assigned? The same would be true for a
city name in contention with a non‐city name. If such contention is not resolved through negotiations
and auction, small cities with generic names could be used to “game” the system. Domain Dimensions
(22 July 2010).
English “short name”—Macedonia and Hellas (Module 2, Annex, p. 36). “Macedonia” must be removed
as the record with the class B1 indication of the respective cell under the “separable name” column of
the table. There is an ongoing dispute between the Hellenic Republic (Greece) and FYROM, the Former
Yugoslav Republic, over the official name of FYROM, which has been discussed for many years in the
U.N. without resulting in any conclusion so far. There is no official “short name” for this country and
since we believe that the DNS should be kept outside of such sensitive issues, the word “Macedonia”
must be removed. “Hellas” should be added next to Greece with the class B1 indication because this is a
commonly used “short name” of our country, Hellenic Republic (Greece), which we believe should be
equally protected. P. Papaspiliopoulos (Module 2, 20 July 2010).

Analysis of Comments
Should there be a broader definition of geographic names in the Applicant Guidebook?
The exact match of sub‐national place names such as states, provinces or territories, listed on the ISO
3166‐2 list are afforded the protection of requiring support. There are almost 5000 names (many of
which are shared or generic words) on the ISO 3166‐2 list, and providing protection for a
‘representation’ or ‘abbreviation’ of the names on the list would multiply the number of names and the
complexity of the process many‐fold. Abbreviations or representations of names are protected through
the community objection process rather than as geographical labels appearing on an authoritative list.
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Throughout the process of developing a framework for new gTLDs the Board has sought to ensure a
combination of: clarity for applicants; appropriate safeguards for the benefit of the broader community;
a clear, predictable and smooth running process. A considerable amount of time has been invested in
working through the treatment of geographic names to ensure these objectives are met, and also
addresses, to the extent possible, the expectations of the GAC and the community. It is felt that the
current definition of geographic names contained in the Applicant Guidebook, combined with the
community objection process, provides adequate safeguards for a range of geographic names.
Geographic names were discussed during the GNSO Policy Development Process, and the GNSO
Reserved Names Working Group considered that the objection process was adequate to protect
geographic names. The Working Group did not find reason to protect geographic names. The GAC
expressed concerns that the GNSO proposals did not include provisions reflecting important elements of
the GAC principles and did not agree that the objection and dispute resolution procedures were
adequate to address their concerns.
Much of the treatment of geographic names in the Applicant Guidebook was developed around many
conversations and correspondence with the GAC on this issue that started following the Board’s
acceptance of the GNSO recommendations on the introduction of new gTLDs in June 2008.
On 2 October 2008, (http://www.icann.org/correspondence/twomey‐to‐karklins‐02oct08.pdf) following
a teleconference with the GAC on 8 September 2008, the then CEO & President, Paul Twomey, wrote to
the GAC explaining proposed principles to guide a procedure for implementing elements of paragraph
2.2. Place names were split into two categories, as follows: 1) sub‐national geographical identifiers such
as countries, states, provinces; and, 2) city names.
During the teleconference of 8 September 2008, GAC members identified the ISO 3166‐2 List, as an
option for defining sub‐national names. Accordingly, the Guidebook provides protection for all the
thousands of names on that list. Also during this call the idea of the GAC creating a list of geographic and
geopolitical names was discussed, however, it is understood that the GAC moved away from this
suggestion because it would be a resource intensive effort for all governments to undertake.
Implementing protections for regional language or people descriptions was considered difficult because
it would be difficult to determine the relevant government or public authority for a string which
represents a language or people description as there are generally no recognised established rights for
such descriptions.
As described in the 2008 letter, city names were considered challenging because a city name can also be
a generic term, or a brand name, and in many cases no city name is unique. Therefore, where it is clear
that an applicant intends to use the gTLD for purposes associated with the city name evidence of
support, or non‐objection is necessary. However, provision is made in the Guidebook to protect
sovereign rights by requiring government approval for capital city names in any language, of any country
or territory listed in the ISO 3166‐1 standard.
Why are there protections for country and territory names at the second level?
The existing protections for country and territory names at the second level were developed as a
compromise between the positions of ICANN’s policy making bodies. The compromise is that
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protections are limited to a definite list of names and not the GAC request for all names with national or
geographic significance.
In the new gTLD process, there is limited protection for country and territory names at the second level,
that was developed as a result of consultation with the GAC regarding the implementation of paragraph
2.7 of the GAC principles regarding new gTLDs, states:
Applicant registries for new gTLDs should pledge to:
a) adopt, before the new gTLD is introduced, appropriate procedures for blocking, at no cost and
upon demand of governments, public authorities or IGOs, names with national or geographic
significance at the second level of any new gTLD;
b) ensure procedures to allow governments, public authorities or IGOs to challenge abuses of
names with national or geographic significance at the second level of any new gTLDs.
At the Board’s request, Paul Twomey (who was ICANN’s CEO and President), wrote to the GAC on 17
March 2009 (http://www.icann.org/correspondence/twomey‐to‐karklins‐17mar09‐en.pdf ), requesting
the GAC’s input on possible options to resolve the outstanding implementation issues regarding the
protection of geographic names at the second level. The end result of this request was a letter from the
GAC to Paul Twomey, dated 26 May 2009 (http://www.icann.org/correspondence/karklins‐to‐twomey‐
29may09‐en.pdf ), which proposed a solution, that was accepted by the Board and ultimately reflected
in the draft Registry Agreement developed for new gTLDs.
Are the common names of countries protected in the new gTLD process?
The definition of country and territory names, in the context of the Applicant Guidebook is consistent
with the ISO 3166‐1 standard and provides protection for the short and long form of a name appearing
on the list including translations. Country and territory names will not be approved in the first round of
the new gTLD process.
The treatment of country and territory names in version 4 of the Applicant Guidebook was developed
specifically to adhere to paragraph 2.2 of the GAC principles on new gTLDs, i.e., the GAC view that
governments should not be denied the opportunity to apply for, or support an application for, their
respective country or territory name. However, the GAC’s clarification of their interpretation of GAC
principle 2.2 2 has resulted in a reconsideration of the treatment of country and territory names in the
new gTLD process. This has resulted in a change of approach as reflected in the recently published draft
version 4 of the Applicant Guidebook: namely, that country and territory names will not be available for
delegation in the first round of the new gTLD application process.
With regard to the definition of country names, the Board has sought to ensure both clarity for
applicants, and appropriate safeguards for governments and the broad community. A considerable
amount of time has been invested in working through the treatment of country and territory names to
ensure it meets these two objectives. Following discussion at the Mexico City meeting, the Board
recommended that the Applicant Guidebook be revised in two areas regarding this subject: (1) provide
2

“The GAC interprets para 2.2 of the GAC gTLD principles that the strings that are meaningful representation or abbreviation
of a country or territory name should be handled through the forthcoming ccTLD PDP, and other geographical strings could be
allowed in the gTLD space if in agreement with the relevant government or public authority.”
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greater specificity as to what should be regarded as a representation of a country or territory name in
the generic space, and (2) provide greater specificity in defining the qualifying support requirements for
continent names, with a revised position to be posted for public comment.
The resulting definition for country and territory names is based on ISO 3166‐1 and other published lists
to provide clarity for potential applicants and the community. It removes the ambiguity created by use
of the term ‘meaningful representation.’ Therefore, the definition of country and territory names has
not been amended in the recent Guidebook draft and remains consistent with the Board goals and
resolution on this issue.
While the revised criteria may have resulted in some changes to what names are afforded protection,
there is no change to the original intent to protect all names listed in ISO 3166‐1 or a short or long form
of those names (and, importantly, translations of them). In addition, the Separable Country Names List
was developed to protect common names of countries derived from the ISO 3166‐1 list, but not
identified as the short name, for example, one such short name is “The Bolivarian Republic of
Venezuela” for a country in common usage referred to as “Venezuela”. This level of increased clarity is
important to provide process certainty for potential TLD applicants, governments and ccTLD operators –
so that it is known which names are provided protections.
We acknowledge the comments from the GAC representative from Greece requesting the removal of
Macedonia from the Separable Country Names List due to unresolved issues regarding the use of the
name. An amendment has been made to the Separable Country Names List which continues to provide
protection for the name “Macedonia” but recognizes that due to the ongoing dispute between the
Hellenic Republic (Greece) and the Former Yugoslav Republic of Macedonia over the name, no country
will be afforded attribution or rights to the name “Macedonia” until the dispute over the name has been
resolved.
While Hellas will not specifically be called out as the commonly used “short name” for the Hellenic
Republic (Greece) in the list of separable names, we believe it is provided protection through the
‘translation in any language’ as Greece translates to Hellas in Norwegian.
What process is applied for string contention of ‘city’ names not designated as a community
application?
An auction will not take place to resolve contention in the case where there are contending applications
for a geographic name as defined in the Applicant Guidebook. In the event that two applications are
received for the same geographic string, and the applications are considered complete (ie. they have the
requisite government approvals) the applications will be suspended pending resolution by the
applicants.
If an application for a string representing a geographic name is in a contention set with applications for
similar strings that have not been identified as geographic names, the string contention will be settled
using the string contention procedures described in Module 4 of the Applicant Guidebook.
Capital city names
Since the approval of the national government is required for capital city names, as defined in the
Applicant Guidebook, contention is not expected. In the unlikely event that the national government of
France supports two applications for .paris the applicants will be asked to resolve the issue.
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Other city names
In other cases where applications for the same city name, but representing two different cities (and
most likely in different countries), which both have the documentation of support of non‐objection from
the respective relevant government or public authority, and the applications are considered complete,
the applications would be suspended pending resolution by the applicants.
City versus Generic
Applications for the same name, but one is being used to leverage a city name and has support of the
relevant government or public authority; and the other is for generic purposes, they would undergo the
“String Contention Procedure” contained in Module 4 of the Applicant Guidebook.
There is no priority given to an application for a city name with documentation of support or non‐
objection over an application for a generic or brand name with the same name, if both are submitted as
standard applications. However, the ‘community’ designation for applications was developed to view
such applications more favorably if the applicant can prove, through the community priority evaluation
procedure, that it represents a defined community. Applicants intending to use the TLD primarily for
purposes associated with the city name are encouraged to apply as a ‘community’ application,
understanding that additional criteria applies.

MORALITY AND PUBLIC ORDER (M & PO)
Key Points
•
•
•

ICANN will accept the Recommendation 6 Cross‐Community Working Group
recommendations that are not inconsistent with important objectives of the program,
One suggestion for a new title for the objection (“Limited Public Interest Objection”) has
been included in the current version of the Applicant Guidebook.
ICANN has included several Working Group recommendations and plans additional
consultations with the Working Group before and during the Cartagena meeting to achieve
agreement in additional areas.

Summary of Comments
M& PO Objections—procedure needs improvement. The procedure proposed by ICANN leaves much to
be desired and would likely be inordinately costly. It requires a response and payment of a response
filing fee before any “quick look” would occur, and postpone a “look” until any full complement of
adjudicators had been empanelled. COA understands that the entire morality and public order objection
process is likely to be revisited in light of strong objection from the GAC. This review should include
developing a more expeditious and lightweight means of disposing of frivolous objections. COA (21 July
2010).
Current M&PO process is highly problematic. ICANN fails to understand the dangers that this provision
will create and its impact on fundamental rights and liberties. Historically these issues have been
associated with the right of sovereignty. ICANN seeks to assign an independent panel. The ICC is not the
right entity for this process. M&PO issues cannot be determined according to business practices or
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rationales—they are domains of national states. The criteria ICANN has proposed is also problematic.
E.g. how can a domain name registration “incite” anyone to do anything? The only way to determine if a
domain name registration incites people to commit an unlawful act would be to also check content.
ICANN needs to produce for the wider community examples of names that incite users to commit
unlawful acts. A review panel should provide recommendations that the applicant may use before the
European Court of Human Rights or the International Criminal Court. Panels will have to be composed
according to geography, cultural divergence and will not be associated with any business interests but
will represent the interests of states/regions. The ICC is not the appropriate forum but international
courts are—they are the bodies we can turn to for such delicate and controversial issues. K. Komaitis (21
July 2010). Blacknight Solutions (21 July 2010). R. Dammak (22 July 2010).
Remove M&PO objection absent solution from GAC. ICANN should remove the morality and public order
objection from AGBv4 absent a proposed solution being presented to the Board from the ICANN GAC.
This would be consistent with ICANN’s bottom‐up, community‐driven approach and is in line with the
Board’s approach to other challenging issues, such as registry‐registrar separation. Big Room (21 July
2010).
M&PO is out of scope. The ALAC echoes the At‐Large Community in our disappointment with the
retention in the Draft Application Guidebook V4 of the so‐called Morality and Public Order (MAPO)
language as part of the preparatory scope for new gTLDs. We reiterate our principled position: Even as
we accept that there is no single definition of what is moral, determination of a moral string and a public
order encroachment are not within ICANN's competence and its remit in the Internet governance space.
The ALAC's disappointment is moderated with the knowledge that other support organizations are
equally bothered and have proposed a cross‐ Community group to address and grapple further with this
matter. ALAC (September 2010)
Delete the M&PO objection. The sooner that ICANN realizes that the only practical course is to throw
out the M&PO objection, the sooner it can get on with introducing new gTLDs. The M&PO objection is
illegitimate, outside of ICANN’s scope and chilling to free expression. It is strongly opposed by the NCUC.
It is likely to expose ICANN to constant litigation. Issues of morality and public order are matters of
national law to be decided in national legislatures and national courts. Creating an additional level of
M&PO objections only invites arbitrariness, subjectivity and global censorship. ICANN has an obligation
to respect the free expression rights of Internet users which are nearly universally guaranteed through
various national constitutions and international treaties (e.g. Article 19 of the Universal Declaration of
Human Rights). R. Gross (21 July 2010). R. Dammak (22 July 2010).
Need for GAC involvement. The M&PO issue threatens to be the major stumbling block to a successful
and timely initiation of the new gTLD program. The GAC, with encouragement from the ICANN Board,
should participate in a multistakeholder group to find a solution. Minds + Machines (21 July 2010).
Need for an M&PO objection. It is unclear that an M&PO objection is needed. A joint AC/SO group has
been formed to discuss M&PO issues; any further work should be taken only with reference to the work
to be done by that group. M. Wong (21 July 2010). R. Dammak (July 2010).
Keep current options. ICANN should stay with the current options in the AGBv4 and not extend the
M&PO discussion any further. A M&PO black list won’t solve problems. dotZON (21 July 2010).
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Legal standards. Compliance with the M&PO should be determined according to both the principles of
international law and the laws of each sovereign state. If judged only by principles of international law, it
is likely to approve some gTLDs which conflict with laws of some countries, which is unfair to those
countries and even damages their national interests. ISC (21 July 2010).
ICC adjudication of M&PO objections—limitations. The grounds for an M&PO objection are in areas that
contravene the concern, scope and expertise of the International Chamber of Commerce. Would the
neutrality and global representativeness of the ICC be recognized by each country? The same problem
exists with ICC adjudicating the community objection. Adjudications on M&PO and community
objections involve a broad range of subjects and are of great significance. It would be unfair for a certain
international organization in some business areas to perform adjudications. More representative and
neutral organizations should be selected or at least added to complete this job. ISC (21 July 2010).
M&PO Objection fee—developing and undeveloped countries. The fee for an M&PO objection is set too
high and would stifle the initiative of developing and undeveloped countries. ISC (21 July 2010).
“Denial of service” via duplicative M&PO objections. The lack of standing restriction for M&PO objection
opens applicants to the equivalent of a distributed denial of service attack whereby a well‐funded
opponent or astroturf group could generate multiple complaints, delaying the application and taxing the
resources of the decision forum. Along with quick dismissal of “frivolous or abusive” objections, the
process should consider a means of speedy dismissal of duplicative objections. W. Seltzer (21 July 2010).
R. Dammak (July 2010).
Board role. Since there is no objective standard for what is to be applied, the Board, after appropriate
community input, must make what is essentially a political decision about the most suitable M&PO
mechanism—e.g., current AGB provisions, some variation of that, or a scaling down/removal of the
objection process. I support any reasonable approach by the Board. R. Tindal (21 July 2010).
Rapid resolution.
If the current M&PO objection process is problematic to the GAC and others, we need to work together
as a community to reach a new resolution very quickly. Domain Dimensions (22 July 2010).
The M&PO issue needs to be firewalled from creating further delays in the gTLD program. J. Frakes (22
July 2010).
Incitement clause. The incitement clause of the MP&O objection, if it remains in the Guidebook, should
be rewritten to include, at least, disability and actual or perceived sexual orientation or gender identity,
and political or other opinion, and modified to read: “Incitement to or promotion of discrimination
based on race, color, gender, disability, actual or perceived sexual orientation or gender identity,
political or other opinion, ethnicity, religion, or national origin.” A. Doria (Module 3, 22 July 2010). S.
Seitz (22 July 2010).

Analysis of Comments
Since the closure of the public comment forum, recent events have dealt with several issues related to
the treatment of the Morality and Public Order recommendation, and thereby addressing many
comments above. In August 2010, a cross‐community working group was formed with members of the
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GNSO, At‐Large and GAC communities to provide recommendations on how to improve the
implementation of Recommendation 6. Many of the concerns raised in the public comment forum were
evaluated and, where appropriate, addressed through this cross‐community effort. A Report on
Implementation of GNSO New gTLD Recommendation No. 6 (Rec6 Report) was published for public
comment on 22 September 2010, and included several recommendations supported by a consensus of
the members of the working group. This Report was endorsed by ALAC on 1 November 2010.
At its retreat in Trondheim the Board passed the following resolution with regard to the M&PO issue:
The Board acknowledges receipt of the Working Group report. This is a difficult issue, and the
work of the community in developing these recommendations is appreciated. The Board has
discussed this important issue for the past three years.
The Board agrees that ultimate responsibility for the new gTLD program rests with the Board.
The Board, however, wishes to rely on the determinations of experts regarding these issues.
The Board will accept the Working Group recommendations that are not inconsistent with the
existing process, as this can be achieved before the opening of the first gTLD application round,
and will work to resolve any inconsistencies. Staff will consult with the Board for further
guidance as required.
The “existing process” as described in the Board resolution is interpreted as an objection process (such
as described in versions 2, 3 and 4 of the Applicant Guidebook) that satisfies the following goals: (1)
providing a predictable path for applicants; and (2) mitigating risks by having: (i) an independent
dispute resolution process; (ii) dispute resolution panels with the appropriate expertise; and (iii) the
clearest and most uniform set of standards possible.
The Applicant Guidebook published with this analysis in November 2010 incorporates several
recommendations from the Rec6 Report, including:
•
•
•
•
•
•

A suggested revision of the title of the objection
Change of references to “principles of international law”
A note encouraging applicants to pre‐identify possible sensitivities related to M&PO
A procedure for governments to send notifications with regard to national laws to applicants or
through the public comment forum
Inclusion of additional treaties as suggested by the Rec6 Report
Additional elaboration on terms in the Quick Look Procedure, including the term “manifestly
unfounded”

In addition, ICANN has encouraged further discussion and has scheduled a meeting with the cross‐
community working group to discuss how other recommendations found in the Rec6 Report can be
incorporated into the Applicant Guidebook to the extent they are consistent with the existing process.
Additional consultations are contemplated in Cartagena with the intent of coming to resolution on the
material aspects of the dispute resolution process for this objection at the end of the Cartagena
meeting,
Some principles reflected in the Rec6 Report are not included in the Applicant Guidebook as they are
contrary to the goals described above. These largely relate to the Board’s desire to rely on the
determinations by independent expert panels, and the role of the Independent Objector.
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With respect to the use of independent expert panels, it has been suggested that the grounds for a
morality and public order objection “contravene the concern, scope and expertise of the International
Chamber of Commerce” and that it would be “unfair for a certain international organization in some
business areas to perform adjudications”. However, it should be recalled in this context that the ICC
International Centre for Expertise, as DRSP, would administer the dispute resolution procedure; it would
not “perform adjudications” itself. It is the expert panel (appointed by the DRSP) that hears the dispute
and issues an expert determination. ICANN considers that the ICC and its International Centre for
Expertise, with their extensive experience in administering various types of international dispute
resolution proceedings, are well qualified to act as a DRSP. The rules of the International Centre for
Expertise are available at: http://www.iccwbo.org/court/expertise/id4379/index.html.

OBJECTION AND DISPUTE RESOLUTION PROCEDURES
Procedural Aspects

Key Points
•
•

Multiple objections may be consolidated at the discretion of the dispute resolution provider.
The deadline for filing an objection must be balanced with ensuring there are no unnecessary
delays and providing some level of certainty of process for applicants.

Summary of Comments
DRSP access to public comments (1.1.2.7). It would seem appropriate to provide the public comments
to DRSPs directly, particularly for applications already subject to active objections. BITS (22 July 2010).
Time for filing objections too short (1.1.2.4).
ICANN set a reasonable period for filing objections by adopting a model similar to what is used for
objecting to a new trademark application (e.g., two months). A two week window is too short for filing
objections. With such a short timeframe objectors will have to do all the work in advance in preparing
an objection, only to find that an application may fail at the initial evaluation stage. There also needs to
be a provision for objection after an extended evaluation; currently the two week window for filing an
objection will close before the outcome of an extended evaluation is known and there appears to be no
opportunity to object to applications which fail initial evaluation but are subsequently successful in the
extended evaluation process. BBC (21 July 2010)
An additional two weeks to file objections after the Initial Evaluation results are posted would help to
address the shortage of adequate time for objecting in the current proposed process, so that a potential
objector has a full month following the posting of the complete Initial Evaluation results to review those
results and consider whether an objection is needed under all the circumstances. This additional two
weeks will not unduly delay the application process. Coca‐Cola (21 July 2010).
Consolidation.
If there are two or more applications by a single applicant to which a single objector is objecting on the
same grounds, these should be the subject of a single objection. If a single objector has two different
grounds to object to an application (e.g., legal rights and community grounds) this should also be a
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single objection, not two separate objections administered by different bodies and subject to two
objection fees. BBC (21 July 2010)
If objections are consolidated before responses are filed, then the Applicant should pay one response
filing fee. If objections are consolidated after responses are filed, the Applicant should be entitled to a
refund of some of the response fees paid. In the latter case, the refund may not necessarily be all fees in
excess of a single response fee if further administrative steps have occurred. IBM (21 July 2010).
The many to one relationship between possible objectors and a single applicant is an inherent scaling
problem in the application process that needs to be addressed with time limits and batch costing. The
procedures could act as a Denial of Service or Distributed Denial of Service attack against an applicant
(e.g. an applicant challenged by many similar objections, with no extension of time while they may be
consolidated, or a very large number of similar but non‐consolidated objections where it may be
impossible for the applicant to respond to all of them, each one requiring a separate response and a
separate fee). A. Doria (Module 3, 22 July 2010).
Dispute resolution costs (3.3.7). Clarification is needed as to what costs paid by a prevailing party will be
refunded, including whether the costs for the panel are refunded and whether fees for objections and
responses (described as nonrefundable in 3.2.2 and 3.2.4) are in fact refundable as appropriate to a
prevailing party. IBM (21 July 2010).
Corrections to objection filings (3.2.1). Objectors should be given a brief opportunity to rectify any errors
where their objection does not comply with procedural rules, especially if the window for filing is so
unreasonably short. BBC (21 July 2010).
Extensions of time (3.3.3). While negotiation and mediation is encouraged, parties should be limited to
30‐day extension requests. Trademark proceedings could be used as a model also, where parties are
encouraged to put the proceedings on hold in order to facilitate settlement. BBC (21 July 2010).
Full and fair adjudication (3.3.5). Rapidity of resolution should not take priority over full and fair
adjudication. The time limits throughout the dispute resolution procedures are very short. BBC (21 July
2010).
Number of Panelists.
Three member panels should be available for all disputes if requested; additional costs could be covered
by the party requesting three panelists. The number for both String Confusion and Community disputes
is still restricted to one panelist. There is an option for 3 panelists for Legal Rights disputers and a
requirement of 3 panelists for a M&PO objection. RySG (10 Aug. 2010). VeriSign (22 July 2010).
By definition we find it hard to understand how a “panel” can consist of only one person. Each panel
should consist of at least two individuals. BITS (22 July 2010).
Filing procedures (3.2). The “Rules for Expertise of the International Chamber of Commerce” to be used
for the Community Objections appear to be missing from the Attachment to Module 3. BITS (22 July
2010).

Analysis and Proposed Position
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It has been suggested that certain deadlines for objection be extended, in order to give potential
objectors more time prepare their objections. They argue that the time for objection extends beyond
initial evaluation by only 14 days. This is true. However, there are several months to object from the
time the application is posted. This is much greater than the suggested time in the comment of two
months. While that may require some preparation before one determines if the TLD application has
passed evaluation, it must be balanced with need to not delay the process once initial evaluation is
complete. Providing for objections beyond extended evaluation would be detrimental to the overall
time line of the process.
The entire objection procedure is intended to be fair and has safeguards. Accordingly, the DRSP and/or
the Panel have the discretion to extend certain deadlines. See Procedure, Art. 16(d) (possibility of
extension of a deadline or suspension of the proceedings upon request of the parties); Art. 17(b)
(possibility to grant a time limit for written submissions that is greater than 30 days); Art. 21(a)
(possibility to extend the 45‐day deadline for the expert determination). Note also that objectors do
have an opportunity to correct errors that are found in the DRSP’s administrative review of the
objection and are given an additional five days to file the corrected objection, pursuant to Article 9(c) of
the Procedure.
Several comments addressed issues arising from multiple objections or multiple applications and
possible consolidation. As set out in Article 12 of the New gTLD Dispute Resolution Procedure (the
“Procedure”), multiple objections may be consolidated at an early stage of the dispute procedure. In
the event that a large number of similar objections were filed against a single application (a situation
that has been compared to a “denial of service” attack), the objections could be consolidated, pursuant
to Article 12. Moreover, multiple objections aimed merely at harassing or overwhelming an applicant
might constitute an abuse of the right to object and thereby be subject to dismissal in the “quick look”
procedure.
If an objector wishes to object to a single application on more than one of the four available grounds,
separate objections must be filed, because there are different procedures for different objections (e.g.,
legal rights objections will be administered by the WIPO, while community objections will be
administered by the ICC International Centre for Expertise). In addition, the qualifications and
experience of the experts will relate to the nature of the objection. In addition to the consolidation of
multiple objections against the same gTLD, it would be possible to consolidate multiple objections
against similar gTLDs. This latter possibility is implicit in Article 12(a) of the Procedure and is explicitly
stated in Article 7(d)(i) of the draft WIPO supplementary rules for gTLD Dispute Resolution.
Consolidation of multiple objections would normally occur before the Applicant has paid its filing fee(s).
The DRSP will have discretion to refund a portion of the amounts paid as filing fees in the case of
consolidation occurring later. See, e.g., Article 7(c) of the draft WIPO supplementary rules for gTLD
Dispute Resolution.
Some have commented on the dispute resolution panels. The question whether to provide for three‐
member panels of experts for all dispute procedures has been discussed in the comments relating to
previous drafts of the Applicant Guidebook. ICANN continues to favor a rule that would require all
parties to agree to three experts for Legal Rights Objections, as provided by Article 13(b)(ii) of the New
gTLD Dispute Resolution Procedure (the “Procedure”). For convenience of reference in the Procedure
and elsewhere, the term “Panel” refers to one or three members, as appropriate. Further, as panel are
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meant to have the appropriate expertise, to the extent any particular organizational structure is relevant
to the objection, the dispute resolution provider should take that into consideration, as should the
parties, when selecting panel members.
It would not be appropriate to provide public comments to a DRSP directly but the panel will have
access to public comments through the TLD Application System and have the discretion to rely on them.
Providing free dispute resolution for governments, as suggested, is not contemplated at this time. The
process is based on cost recovery. Relieving the requirement to pay fees by one would result in higher
fees to others. How to do that accurately is problematic and the result is discriminatory.
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COMMUNITY OB JECTIONS
Key Points
•
•
•

After extensive review and consideration of public comments, the complete defense has been
eliminated.
However, in order to prevail against a defense that an applicant would have had standing to
object, objector must prove an elevated level of likely detriment.
The Independent Objector may choose (although would not be required) to file an objection
upon the request of governments or entities that are unable to afford the costs of the dispute
resolution proceedings.

Summary of Comments
Legal rights objection—defenses. As is the case with the community objection, the fact that an objector
has not chosen to apply for the same or any other string does not constitute any element of a defense
to a legal rights objection. BBC (21 July 2010)
Community objections—standing.
The following should be added to Section 3.1.2.4: “Where more than one entity joins together to file a
community objection, or where more than one community objection is consolidated pursuant to 3.3.2,
the qualifications of the objectors shall be cumulated for purposes of determining standing. Business
and trade associations, and membership/affiliate organizations, are eligible to demonstrate standing to
file a community objection under the above criteria.” COA (21 July 2010).
The requirement to support and/or endorse a particular community application may create the
possibility of conflict of interest, whereby a supporter of one community‐priority application could file a
community objection against a competing community‐priority application to assist the one they support,
rather than for legitimate reasons. Therefore, any community institution/member organization that
supports a particular community‐priority application should not be given standing to file a community‐
priority objection against any other community‐priority application for the same TLD. Big Room (21 July
2010).
Community objection –definition (3.1.2.4). BITS believes that the text defining a community is well
written. BITS (22 July 2010).
Community objections—“detriment” standard.
In lieu of the first paragraph under “Detriment”, insert the following in Section 3.4.4: “An objector that
satisfies the preceding tests shall be presumed to have an established a likelihood of detriment to the
rights or legitimate interests of its associated community. However, this presumption may be rebutted
by the applicant. Ultimately, for an objector to prevail, the panel must determine that such detriment is
likely if the objected‐to application were approved. Factors that could be used by a panel in making this
determination include, but are not limited to:” COA (21 July 2010).
Community objections—complete defense.
In the same section (3.4.4) provision should also be made for defining the circumstances under which
“satisfaction of the standing requirements for filing a Community Objection…by a community‐based
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applicant is a complete defense to an objection filed on community grounds.” An applicant asserting this
defense should be required to affirmatively prove that the community it claims to represent is
substantially identical to the community expressing opposition. While it should not be possible for a
community‐based applicant to assert the complete defense by claiming to represent a community that
is not substantially identical to the one expressing the objection, proof of satisfaction of the standing
requirements may also provide an element of a defense to the objection even if the complete defense is
not available. COA (21 July 2010)
ICANN should qualify the complete defense with a “relative representativeness” requirement by which if
the complainants are clearly more representative of the intended community than the applicants, the
complete defense should not apply and the complaint should be examined on its merits. A. Abril i Abril
(Module 3, 21 July 2010).
ICC adjudication—limitations. The grounds for a community objection are in areas that contravene the
concern, scope and expertise of the International Chamber of Commerce. Would the neutrality and
global representativeness of the ICC be recognized by each country? Adjudications on M&PO and
community objections involve a broad range of subjects and are of great significance. It would be unfair
for a certain international organization in some business areas to perform adjudications. More
representative and neutral organizations should be selected or at least added to complete this job. ISC
(21 July 2010).
Objection fee—developing and undeveloped countries. The fee for a community objection is set too
high and would stifle the initiative of developing and undeveloped countries. ISC (21 July 2010).
No fee for government objections. ICANN should not impose any fees to individual governments
including local governments that intend to submit objections to individual applications. Such objections
are based on the public interest and therefore should be exempted from general commercial practices.
JIDNC (21 July 2010). A. Al‐Zoman (21 July 2010).
Not‐for‐profit organizations concerns. Participation in dispute resolution procedures during the new
gTLD application process would be burdensome on resources of not‐for‐profit organizations, increasing
the likelihood that they will be subject to DNS abuses by bad actors. Factors considered by panels
deciding legal rights objections should be clarified (e.g., “relevant sector of the public,” recognition of
the “sign”, “intent”) and should not provide a “how to” guide for formulating arguments against
accusations of infringement. “Experts” appointed to dispute resolution panels should include individuals
well versed in the operations and specific needs of not‐for‐profit organizations. Fees for filing and
adjudication of objections should be determined as soon as possible so that not‐for‐profit organizations
will be able to budget adequately in advance for the new gTLD process. AAMC (21 July 2010). Red Cross
(21 July 2010). NPOC‐FC (21 July 2010).

Analysis of Comments
As stated in one of the comments, business and trade associations and other organizations are indeed
eligible to demonstrate standing to file a community objection. The Objector is “one or more persons or
entities who have filed an objection against a new gTLD for which an application has been submitted”.
New gTLD Dispute Resolution Procedure (the “Procedure”), Art. 2(b). Entities that join together to file a
single objection could cumulate their qualifications as a single “Objector”. However, it would not be
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feasible to cumulate the qualifications for standing of multiple Objectors whose objections may be
consolidated. Even when consolidated, multiple objections are considered on their individual merits.
Contrary to one commenter’s suggestions, there does not appear to be any conflict of interest in a
situation where the supporter of one community application files an objection against a competing
community application. Indeed, it would be inappropriate to add a rule that an objector to a gTLD
application must not have any interest in any other gTLD application. A person or entity with an interest
in one application who objects to another application would still be required to satisfy all of the
applicable rules for standing, and meet the standards for an objection.
The question whether the objector who files a community objection must prove that there is a
likelihood of detriment to the rights or legitimate interests of its associated community has been raised
and addressed in connection with previous drafts of the Applicant Guidebook. ICANN does not consider
that the satisfaction of other elements of the community objection (community, substantial opposition
and targeting, as set out in § 3.4.4) should create a presumption of detriment. The likelihood of
detriment is an independent element of the objection that must be proven by the objector. If the
objector cannot prove the likelihood of detriment, there does not appear to be any reason why the
objector should be entitled to block the applicant’s application. Simply not wanting another party to be
the applicant or obtain the name is not sufficient to be deemed a detriment.
The complete defense to a community objection (§ 3.4.4 in fine) has also been raised and addressed in
connection with previous drafts of the Applicant Guidebook. After extensive review and consideration,
the complete defense has been eliminated. However, in order to prevail against a defense that an
applicant would have had standing to object, objector must prove an elevated level of likely detriment.
The costs that the parties must pay in the dispute resolution proceedings continue to attract comments.
It has been suggested that the costs are too high for developing countries and that governments should
be excused from paying any costs, since their objections would be based upon the public interest. In
considering this issue, it must be recalled that the costs paid by the parties cover the administrative
expenses of the DRSPs and the fees and expenses of the experts. These costs must be paid by someone.
If certain categories of objectors pay reduced or no fees, some other person or entity would have to pay
in their place. In general, it is not unusual for governments to pay their respective shares of the costs of
dispute resolution proceedings. In the specific instance of governments or other entities (including non‐
profit organizations) that may be unable to afford the costs of the dispute resolution proceedings, the
Independent Objector may choose (although would not be required) to file an objection upon their
request; that function is part of the IO’s mandate. Of course, in that circumstance, the IO would remain
independent and would be acting generally in the public interest and not on behalf of any particular
entity or government. Finally, it should be recalled that the prevailing party will be reimbursed the full
amount of the advance payments of costs that it paid during the proceedings, pursuant to Article 14(e)
of the New gTLD Dispute Resolution Procedure.
It has been suggested that the grounds for a community objections “contravene the concern, scope and
expertise of the International Chamber of Commerce” and that it would be “unfair for a certain
international organization in some business areas to perform adjudications”. However, it should be
recalled in this context that the ICC International Centre for Expertise, as DRSP, would administer the
dispute resolution procedure; it would not “perform adjudications” itself. It is the expert panel
(appointed by the DRSP) that hears the dispute and issues an expert determination. ICANN considers
that the ICC and its International Centre for Expertise, with their extensive experience in administering
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various types of international dispute resolution proceedings, are well qualified to act as a DRSP. The
rules of the International Centre for Expertise are available at:
http://www.iccwbo.org/court/expertise/id4379/index.html.
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INDEPENDENT OBJECTOR (IO)
Key Points
•
•

An objection filed by the IO is subject to the same scrutiny by the experts as any other objection.
The IO’s status and rights will be no greater than those of any other objector.

Summary of Comments
IO Accountability. There is a troubling lack of specificity in DAGv4 regarding the accountability of the
Independent Objector. E.g. the potentially limitless renewable terms of the IO cause concern. There is
no process by any person aggrieved or harmed by the IO’s decisions and actions or inactions as the case
may be to object or appeal. These concerns are magnified given the IO’s mandate to file M&PO
objections. At a minimum, specific provisions relating to an appeal and review process for the IO as well
as either non‐renewable tenure or a maximum number of terms ought to be included in the final
applicant guidebook. M. Wong (21 July 2010). R. Dammak (July 2010).
Experience. In choosing the one IO, ICANN should consider the candidates’ experience with not‐for‐
profit organizations and the way they use the Internet. Red Cross (21 July 2010).
Malicious Behavior Vulnerability Objection needed. Some objection mechanism needs to be created to
fill a significant, critical safeguard gap in the objection process—dealing with the situation where an
application, while meeting baseline standards for successfully passing through evaluation, nonetheless
would leave members of the public excessively vulnerable to risks of malicious activities (e.g., a .kids
gTLD, where the applicant does not include a registrant vetting process before registration in order to
have heightened security procedures for .kids). Because a concern could arise outside of the community
context in some cases, it should be possible to raise a concern without having to meet the standards for
standing to file a community‐based objection. One approach could be to assign this duty to the
Independent Objector who would be in a position to evaluate public comments that raise a concern,
consult with relevant experts and then launch an objection if needed. Other approaches should also be
considered. COA (21 July 2010).

Analysis and Proposed Position
Two people comment on IO accountability. There is no question that accountability is extremely
important. Thus, it should be remember that objections filed by the IO are heard by an expert panel the
same as any other objection. For example, if the IO submits a Community‐based objection that is
manifestly unfounded or an abuse of the right to object, the objection will be dismissed. An objection
filed by the IO is still subject to the same scrutiny by the experts as any other objection. In the dispute
resolution proceedings, the IO’s status and rights would be no greater than those of any other objector.
The IO would not have a privileged position, or wield unchecked power.
ICANN agrees with the suggestion that experience with non‐profit organizations could be a useful
qualification for the position of IO. This will be a consideration in the tender.
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The comment regarding the problem of malicious behaviour refers to actions and misuse of a gTLD that
occur post‐delegation. To the extent that such misuse of the gTLD could be discerned in the application
for the gTLD, it could potentially support an infringement of rights objection. Otherwise, there are other
remedies (including, post delegation dispute resolution and criminal prosecution) that are available
post‐delegation.

POST DELEGATION DISPUTE RESOLUTION PROCEDURE (PDDRP)
General Process Comments

Key Points
•
•
•

The Trademark PDDRP should be enforced to hold registries liable for their own (or their
affiliate’s) bad acts; it should not hold registries liable for acts of unaffiliated registrants.
One implication of non‐use is that the trademark holders have one more effective deterrent in
place to protect their marks.
Marks protected through the PDDRP, will meet the same test as those protected in URS and
Sunrise protection.

Summary of Comments
PDDRP fails to make registry operators accountable.
Registry operators have an inherent responsibility to ethically manage their domains; as its stands, the
PDDRP relieves them of that responsibility. If registry operators fail to monitor their registration process,
whether due to financial interests or simple negligence, they should be held accountable. IHG (20 July
2010).
The PDDRP needs to be revised to make registry operators accountable. The standards section now
effectively relieves registry operators of an enormous amount of liability and gives them no incentive to
monitor domain names being registered or those already within their registries for infringement. CADNA
(21 July 2010). Microsoft (21 July 2010). NCTA (Module 3, 21 July 2010).
It is up to ICANN to take responsibility to police bad actor registries. ICANN should not shift this
responsibility to users. Nestle (21 July 2010).
PDDRP as currently drafted will discourage any actual, widespread use by potential complainants.
Verizon (20 July 2010). CADNA (21 July 2010). INTA Internet Committee (21 July 2010). Rosetta Stone (21
July 2010). BC (26 July 2010).
PDDRP and RRDRP should be combined. Verizon (20 July 2010). CADNA (21 July 2010). AT&T (21 July
2010). INTA Internet Committee (21 July 2010). Rosetta Stone (21 July 2010).
The PDDRP must apply to all gTLDs. W. Staub (22 July 2010).
Registrars not addressed. The PDDRP is not a full remedy because it does not address the bad faith,
specific or otherwise, of registrars who inevitably will be involved in illicit activities working in collusion
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with registries. This loophole will encourage black hat registries to set up arms‐length relationships with
registrars and other third parties to engage in bad faith conduct. Verizon (20 July 2010). INTA Internet
Committee (21 July 2010). Rosetta Stone (21 July 2010).
The PDDRP is not adequate as currently drafted. ICANN should appoint a third party agency to conduct
an annual audit of each registry operator including on‐site visits. The accreditation agreements should
specifically ban “warehousing” and other bad practices. A registry operator that breaches its obligations
should face a heavy fine or a first offense and suspension for a second offense. MARQUES/ECTA (21 July
2010).
Burdensome for not‐for‐profit organizations. AAMC values the PDDRP as a potentially more affordable
and expedient means to resolve conflicts, but it requires improvement. As currently proposed,
participation in the PDDRP is likely to be burdensome for not‐for‐profit organizations, increasing the
likelihood that they will be subject to DNS abuses by bad actors. AAMC (21 July 2010). Red Cross (21 July
2010). NPOC‐FC (21 July 2010).
The PDDRP is premature and should not be adopted. It lacks the same level of multistakeholder process
and it lacks mechanisms to ensure that the rights of legitimate registrants will be secured. It could
potentially upset the whole registration culture. It raises issues of intermediary liability and directs the
registration of domain names towards a more controlled system of content. Free speech and expression
could be jeopardized. K. Komaitis (21 July 2010). R. Dammak (22 July 2010).
Support for PDDRP as drafted in AGBv4. I support the PDDRP as detailed in ABGv4 and strongly endorse
the principle that it should only be used against registries that are actively involved in cybersquatting. R.
Tindal (21 July 2010). Domain Dimensions (22 July 2010).
Registered and unregistered marks. The PDDRP should operate like the Clearinghouse and make a
distinction between registered and unregistered marks. The inclusiveness of the PDDRP as currently
proposed poses danger because almost every word is or can be a common law trademark and that
would give the trademark community the opportunity to turn against registries for every single word
that is part of our vocabularies. K. Komaitis (21 July 2010). R. Dammak (July 2010).
Trademarks should not be required to have undergone “substantive review” to be eligible to be the
subject of a PDDRP complaint. Under global trademark law there is no single standard for what
constitutes “substantive examination”. For purposes of the PDDRP, a registration that is valid in the eyes
of the sovereign nation that granted it should be a valid registration. The PDDRP should be amended to
accept trademark registrations from any valid sovereign nation as a basis for a PDDRP complaint. AAMC
(21 July 2010). INTA Internet Committee (21 July 2010). Red Cross (21 July 2010). NPOC‐FC (21 July 2010).

Analysis of Comments
Once again, thanks to all of those who have commented on the Trademark PDDRP. As can be seen from
the differences between the most recent version and prior versions of the PDDRP, the public
participation process has been extremely productive. This round of comments is no exception. While
the changes to the PDDRP are much less voluminous in the newest version to be posted, they are no less
important.
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Although not all suggested revisions have or could have been included in the PDDRP, in that some were
either or not implementable or were directly at odds with each other thereby requiring some middle
ground to be proposed, they have all been carefully considered.
General comments about the PDDRP are highly varied. Some suggest that the PDDRP fails to make
registries accountable, that it is premature, that it is burdensome and therefore will not be used. Still
another states that the PDDRP strikes a proper balance and is an appropriate level of enforcement
against registries because it only holds them accountable to the extent registries are involved
themselves in cybersquatting. Some suggest that the PDDR should make a distinction between
registered and unregistered marks, and others assert that there should be no substantive review
requirement for marks to be addressed by the PDDRP. Finally, one commenter states that the PDDRP
must apply to all gTLDs and another states that it should apply to all registrars.
The Trademark PDDRP should be enforced to hold registries liable for their own (or their affiliates’) bad
acts; it should not hold registries liable for acts of unaffiliated registrants. If a trademark holder’s rights
are being infringed, there are other mechanisms already in place, such as the UDRP or judicial
proceedings, in which they can seek redress from the direct source of infringement. Further, with the
new gTLD Program, the avenues to take against a registrant have expanded to include the Uniform
Rapid Suspension System (URS). Thus, the PDDRP is not an exclusive avenue to challenge trademark
infringement.
In terms of the marks that can be addressed, the PDDRP does distinguish between registered and
unregistered marks. Please see Section 9.2.1 in the latest version of the PDDRP, posted with the
Applicant Guidebook in November 2010. Further, as the Board has clarified, in the new gTLD protection
mechanisms (see http://www.icann.org/en/minutes/resolutions‐25sep10‐en.htm#2.6), review for use of
a mark in many circumstances is important to help diminish gaming. It makes sense that marks capable
of being addressed through the PDDRP, will be equivalent to URS and Sunrise protection.
We again see a comment that, as written, the PDDRP will not be used very much and its effectiveness
will be judged by its non‐use. As noted in the last round of comment analysis, if this is the result, it may
be an indicator of need for evaluation or of success. One implication of non‐use is that the trademark
holders have one more effective deterrent in place to protect their marks.
Finally, while expansion to existing gTLDs, as well as registrars, may be something to consider in the
future, such expansion is not at issue here and will not be considered at this time.
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Standards

Key Points
•
•

Willful blindness is not enough to hold a registry liable under the Trademark PDDRP. There must
be affirmative conduct on the part of the registry. To hold otherwise will lead to some incorrect
results and irrevocable harms.
The PDDRP was developed to prevent systematic abuse by the registry itself, and the standards
are purposely written to do just that.

Summary of Comments
“Willful blindness” standard.
Trademark owners should not be relegated to second‐level enforcement tools in a digital age where
registration authorities may choose to act as de facto registrants or turn a blind eye while facilitating
and profiting from cybersquatting. The PDDRP encourages new gTLD registries to take root in countries
with weak legal protection for IP (e.g., nations that lack theories of secondary liability or remedies for
cybersquatting). The PDDRP should utilize a “willful blindness” standard and extend to registrars as well
(see PDDRP, secs. 6 & 1). IOC (21 July 2010).
The scope of the current PDDRP as limited to affirmative conduct undermines the intended effect of
encouraging responsible TLD management and DNS credibility. Stakeholders have called for
consideration factors to address the real possibility of willful blindness occurring in the course of
management of new domains. WIPO Center (16 June 2010).
The PDDRP, without explanation, fails to reflect a widely held position in the submitted comments
regarding willful blindness, a position expressed not only by WIPO and the IPC, but also INTA and
MARQUES/ECTA, which collectively represent a significant global share of trademarks. WIPO Center (21
July 2010). Hogan Lovells (21 July 2010). We support WIPO’s call for the PDDRP to be re‐engineered.
JONAS (11 July 2010). Com Laude (21 July 2010).
The “affirmative conduct” limitation discourages best practices by registries
(including those who intentionally design their operations to engage in bad faith activities through
passive mechanisms). The “affirmative conduct” definition should be broad enough to include both
knowing and intentional bad faith conduct on the part of registries and registrars whether “affirmative”
or otherwise. Verizon (20 July 2010). Rosetta Stone (21 July 2010).
The following clarifying definition should be added: “Affirmative conduct” may consist of affirmative
steps taken by a registry operator to deliberately shield itself from full or exact knowledge of the nature
and extent of infringing activity, after it knows or strongly suspects that infringing activity of the type
contemplated by this PDDRP is occurring or is likely to occur. INTA Internet Committee (21 July 2010)
“Affirmative conduct” engaged in by the registry operator must be clarified; if the threshold is set too
high then the risk is that the PDDRP’s effectiveness will be put in doubt. C. Speed (21 July 2010).
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As proposed by WIPO there should be “safe harbor” defenses to protect registry owners who are
exposed by registrants. However, the PDDRP must address “willful blindness” if ICANN is serious about
protecting consumers and IP owners. MARQUES/ECTA (21 July 2010).
WIPO’s proposed amendments to the PDDRP relating to willful blindness should not be adopted. They
are contrary to established laws of jurisdictions that have addressed this issue and are an expansion of
international law. ICANN should not be creating dispute processes or even contractual requirements
based on how intellectual property owners would like to see the law in the future. It is not for ICANN to
pre‐empt the state of existing law by incorporating this notion of willful blindness in to the PDDRP.
Neustar (21 July 2010).
The PDDRP as proposed does not offer realistic examples of what behavior, if any, may qualify as
affirmative conduct by the registry operator. NCTA supports a somewhat less stringent standard than
“willful blindness” which would require that the registry have first been put on express notice of abusive
registrations. NCTA had previously provided examples that should suffice to make the required showing
that a gTLD operator has been acting in bad faith—i.e. a failure to act after being put on express notice
of abusive registrations of domain names; and a failure to require complete and accurate Whois
information, either on a frequent or a regular basis. Reasonable persons would be hard‐pressed to
justify excluding, at a minimum, these situations, from those for which registries should take
responsibility. NCTA (Module 3, 21 July 2010).
Material harm. The definition of material harm may prove challenging. ICANN should provide
information as to the interpretation of material harm. By using this term the PDDRP is recognizing
abuse that does not require actual or threats of trademark infringement. K. Komaitis (21 July 2010). R.
Dammak (22 July 2010).
“Clear and convincing” and bad faith.
The clear and convincing standard higher than that in most civil actions. It is unlikely that complainants,
without access to the discovery available in full‐blown litigation, will be able to meet this evidentiary
standard. The bad faith standard is unreasonably stringent. It is unclear how a complainant could
establish “specific” bad faith. This implies that a registry operating with general bad faith intent to profit
is free to carry on its illicit activities. Moreover, a complainant must establish a “substantial” pattern of
“specific” bad faith. Verizon (20 July 2010). AAMC (21 July 2010). DuPont (21 July 2010). INTA Internet
Committee (21 July 2010). Red Cross (21 July 2010). NPOC‐FC (21 July 2010). IBM (21 July 2010). Rosetta
Stone (21 July 2010). BC (26 July 2010).
Pattern and Practices and Joinder.
The language that requires the complainant to prove that a pattern of registering domain names that
specifically infringe one of the complainant’s marks should be deleted, revised to lower the threshold for
harm to the complaining trademark owner, and/or that the proposal be revised to allow some form of
joinder of class action status for aggrieved trademark owners. Under the current provision, despite the
degree of abusive conduct, there would be no basis for a PDDRP complaint against a gTLD operator
where no one trademark owner has one mark that is specifically affected by abusive registrations. NCTA
(Module 3, 21 July 2010).
Given the “substantial pattern” requirement, among other things, ICANN should consider whether the
PDDRP would allow for joinder or class action status between aggrieved parties. This would allow parties
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to share the cost of the PDDRP and to combine efforts to more efficiently gather and present evidence
to the Expert Panel. IPOA (21 July 2010).
Affiliated Entities. To take into account the issues of vertical integration and PDDRP liability, conduct of a
registry operator should be defined to include: “Conduct by entities directly or indirectly controlling,
controlled by or under common control with a registry operator, whether by ownership or control of
voting securities, by contract or otherwise where ‘control’ means the possession, directly or indirectly,
of the power to direct or cause the direction of the management and policies of an entity, whether by
ownership or control of voting securities, by contract or otherwise.” INTA Internet Committee (21 July
2010)
There is an imbalance between the stringent standard for complainants and the leniency toward
registries that is troubling and difficult to justify. DuPont (21 July 2010).
Reference to “infringement.
The described standards should not necessarily involve trademark infringement as is the case for UDRP
complaints. Also, since the parties may not be in the same jurisdiction, reference to the concept may
raise conflicts of law issues. Instead, reference should be made to the breach of standards or a similar
neutral term. IPOA (21 July 2010).
The phrase “in fact infringes the trademark of the complainant” should be added to the sec. 6 second
level complaint standard; this ensures that complainant proves actual infringement, as is required for
cases of secondary liability in court. This is important because there may be no discovery and there is
some uncertainty about the panel/arbitrator. RySG (21 July 2010).

Analysis of Comments
In terms of the standards, there has been much discussion and comment on whether registries should
be found liable under the PDDRP for willful blindness to malicious conduct, i.e., the fact that there are
infringing names in its registry. As set out in the last in the current version of the Trademark PDDRP
proposal, and set forth in the last version of the PDDRP Comment Summary and Analysis:
willful blindness is not and properly should not be included as part of the standard under which
the registries will be reviewed. The portion of the PDDRP that can hold a registry liable for
infringement at the second level is a large step in providing trademark protections. It must be
done carefully. Registries do not have a direct interface to customers, that happens at the
registrar level. Registries maintain the database. In any large registry there will be a relatively
large number of “infringers,” the registry may be aware of some of them but will also be unaware
of others. To hold registries accountable for all instances of infringement would have unknown
effects on the ability of the registry to conduct business. A standard to hold them liable for that
cannot be implemented understanding all of the effects, including the interplay and renegotiation
of agreements between and among, registries, registrars, and ICANN. In the meantime, it is
reasonable to hold registries accountable for affirmative conduct with regard to second‐level
names. That is what this standard does; it hasn’t been done up to now; it is a substantial step.
http://www.icann.org/en/topics/new‐gtlds/pddrp‐comment‐summary‐and‐analysis‐28may10‐en.pdf
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One commenter request further explanation of “material harm.” Material generally relates to having
consequence, but it is difficult to provide more explanation in the abstract. It will up to the Expert Panel
to determine if something is material to the Complainant.
Some believe that the clear and convincing standard is too high because it is higher than most civil
actions. Some also think the bad faith requirement calling for the pattern of registration of infringing
domain names within a registry is too limiting because a complainant could not go after the registry for
infringement of a single or a few trademarks or just their own marks. While both the requirements for
clear and convincing evidence and a bad faith requirements are high, that is how they are intentionally
crafted. The PDDRP was developed to prevent systematic abuse and thus the standards are purposely
written to do just that. If there is just one or a few infringing names in a registry (or even many), the
complaint can use other mechanisms available to it, the UDRP and the URS, as well as the judicial
system. The suggestion of allowing joinder is certainly something that can be considered and will be
included in discussions with the PDDRP provider(s); however, that will not eliminate the need for proof
of a pattern and practice along with systematic registrations of one trademark holder’s names.
One commenter suggested that not only registries, but their affiliated and commonly controlled entities
must be required to refrain from conduct that would lead to infringement of trademarks. We agree.
This point is well taken and this has been incorporated into the version of the Applicant Guidebook
posted in November 2010 with this analysis.
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Procedures

Key Points
•
•

ICANN shall refrain from determining whether to implement a remedy until conclusion of the
appeal
No member of the evaluation panel shall serve as an appeal panel member

Summary of Comments
Fees and Costs.
The explanation of costs is vague and fails to mention any limit on the cost of PDDRP proceedings.
ICANN’s passing statement that costs will be reasonable does not mean that they will be. ICANN needs
either to implement a maximum cost or provide the parties with more say in how the costs will stack up.
Otherwise complainants will have no incentive to use the PDDRP and will look for alternative methods
to solve their disputes. CADNA (21 July 2010).
The rules should be altered to provide a cap on estimated costs, and the nature of such costs must be
more fully defined. The requirement for a full complainant outlay in the initial stage should be replaced
by policies requiring that no payment (beyond the filing fee) be required until after the Threshold
Review is completed. INTA Internet Committee (21 July 2010).
IBM agrees that if the complainant is the prevailing party, the registry operator is required to reimburse
complainant for all fees incurred, but if the registry operator is the prevailing party, then the registry
operator may recover its filing fees. IBM (21 July 2010).
The PDDRP mechanism and its costs unfortunately seemed to have been passed to brand owners.
Hogan Lovells (21 July 2010).
Registry Operators should not have to pay to respond; the Registry Operator should only pay if/when it
loses an entire PDDRP complaint. RySG (21 July 2010).
Prior notice to registry operator of a potential complaint. We question the need for the proposed 30 day
period of prior notice to registry operators by would‐be complainants. The length of the notice period
makes it likely that the bad faith actions will continue, and mark owners will look more seriously at
litigation as the more expedient and effective enforcement route. The 30‐day period should either be
stricken or, at a minimum, shortened to a term sufficient to provide only notice, as opposed to an
advantage, to registry operators. INTA Internet Committee (21 July 2010).
Complaint.
Expected elements of a PDDRP complaint and evidence required to support it should be described in
greater detail. AAMC (21 July 2010). INTA Internet Committee (21 July 2010). Red Cross (21 July 2010).
NPOC‐FC (21 July 2010).
The complaint should include a statement regarding the actual economic and other harms the
registrations have caused to the trademark owner. RySG (21 July 2010).
Appeals.
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Section 21 reference to URS should be removed. In its place should be PDDRP or alternatively reference
to either the URS or PDDRP should be removed altogether. In addition the nature of the appeal is not
clear. Presumably, members of the Appeal Panel should not have been involved in the initial proceeding
or perhaps other similar proceedings at first instance. There is also no indication of the timing of the
appeal, discovery and Appeal Panel decision except for the deadline for the initial appeal. Basic dates
should be incorporated into the PDDRP itself. IPOA (21 July 2010).
The registry operator has multiple and possibly redundant avenues of appeal. The registry operator may
either appeal the Expert Determination through the provider’s process; initiate a separate dispute
resolution procedure under the provisions of the Registry Agreement; or both. Neither of these two
additional avenues of appeal is necessary. INTA Internet Committee (21 July 2010).
RySG would modify the appeal provision in sec. 21 to provide: Either party shall have a right to seek a de
novo appeal of the Expert Determination of liability or recommended remedy based on the existing
record within the PDDRP proceeding for a reasonable fee to cover the costs of the appeal. If an appeal
is sought, ICANN shall refrain from determining whether to implement a remedy until conclusion of the
appeal. RySG (21 July 2010).
New evidence should be allowed to be introduced at appeal stage. Later facts may be highly relevant to
any remedy recommended by the Panel. Also because the appeal is de novo, there is no reason to
restrict the timing of the evidence. RySG (21 July 2010).
Threshold Review.
INTA Internet Committee supports the threshold review concept but the current proposal is
unacceptable in several ways. If the Threshold Review panel determines that the complainant has not
met the threshold review criteria, then the provider should state the grounds of the determination. The
complainant should be allowed to amend the complaint at the threshold review stage without the need
to file an additional filing fee. By contrast, the current process would require forfeiting the filing fee and
a second process of procedures which is punitive and a waste of resources. The parties should have the
capacity to suspend the Threshold Review process by joint stipulation (e.g., for settlement discussions).
INTA Internet Committee (21 July 2010).
Generally, the RySG believes that (1) the Administrative Review and the Threshold Review can be
conducted by the same or related parties; and (2) The Threshold Review and the Expert Panel should be
separate parties. The rationale for (2) is to avoid the appearance of impropriety and to remove the
financial incentive of the Threshold Review automatically approving complaints. RySG (21 July 2010).
The Threshold Review should include considering the factor of whether the Complainant has asserted
that there is no current or previous PDDRP for the same asserted facts. RySG would like to avoid
multiple review of the same facts and proposes to have joinder of similar complaints. RySG (21 July
2010).
Default.
RySG recommends change of the language of Default (which under the UDRP in practice leads to a
finding in favor of the complainant) to Failure to Respond. Failure to Respond will still allow the case to
proceed to an Expert Determination on the merits, but without the stigma of a Default. RySG (21 July
2010)
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Default cases should not be decided on the merits as this will stretch out the process unnecessarily.
Registries are sophisticated businesses that can avoid this result simply by filing a response. NCTA
(Module 3, 21 July 2010).
Expert panel.
To make consistent with the URS, add that PDDRP panelists within a Provider shall be rotated so as to
avoid selection of Providers that are thought to be likely to rule in a certain way. RySG (21 July 2010).
Three member expert panels should be the default rule given the importance and seriousness of PDDRP
disputes. K. Komaitis (21 July 2010). R. Dammak (22 July 2010).
Joinder of complaints against the same registry.
A mechanism should be added that will provide for complainants who file similar complaints against the
same registry to request that the matters be joined into a single proceeding. AAMC (21 July 2010). INTA
Internet Committee (21 July 2010). Red Cross (21 July 2010). NPOC‐FC (21 July 2010).
Reply opportunities for the trademark holders (paragraph 11). ICANN needs to explain why the PDDRP
gives the trademark holder two opportunities for a reply. This seems not to follow the paradigms of the
URS and UDRP. K. Komaitis (21 July 2010). R. Dammak (22 July 2010).
Discovery (paragraph 16). Discovery should not be discretionary but should be an option that operates
irrespective of panels. K. Komaitis (21 July 2010). R. Dammak (22 July 2010).
Suspension of Proceeding. Parties should be able to jointly stipulate that the PDDRP proceeding be
suspended at any point. INTA Internet Committee (21 July 2010).

Analysis of Comments
Several comments have been received relating to procedural aspects of the Trademark PDDRP. Fine‐
tuning of a newly developed procedure is always appreciated and some are already included in the
current version of the PDDRP posted in November 2010 simultaneously with this analysis.
Many have commented on the uncertainty of costs and the payment or refundable nature of fees.
While costs at present are somewhat uncertain, that is unavoidable given that this dispute resolution
procedure will be based on administrative costs of providers and hourly rates of selected panelists. The
fees should be within current standard practices of dispute resolution providers deciding cases with the
same amount of complexity. As there is flexibility as to whether one or three panelists will be chosen
and given the broad range of possible evidence that could be presented, in any given matter, estimating
would be difficult at best. One can look to the broad range of fees and costs estimated for community
based or other objections for guidance found in Module 1 of the Applicant Guidebook. With respect to
fees, it has now been clarified that registry operators need not pay unless and until the trademark
holder is deemed the prevailing party, and all fees will be refunded to the prevailing party.
Some suggest that the elements of a complaint are not sufficiently stated and one group thinks a
statement of harms should be required. With respect to the elements of a complaint, there is no
suggestion as to what is not sufficient and the elements have been reviewed for sufficiency by experts in

122

dispute resolution. In agreement with one suggestion, there will be an inclusion to state that the
complainant has been harmed, although it will not require the precise level of harm.
In terms of appeals, some suggest:
• more clarity in terms of timing and panelists who may preside over an appeal,
• when ICANN will implement a remedy,
• whether evidence can be presented.
• there are too many avenues of appeal or that they are redundant with the dispute resolution term
in the registry agreement.
Revisions will be made to the appeal section of the PPDRP to clarify issues about timing and scope of an
appeal, the timing of the imposition of a remedy, as well as which panelists may preside over an appeal.
The nature of appeals, however, are not redundant as one commenter suggests. An appeal of the
Expert Determination is about the panel statements, while the invocation of dispute resolution via the
Registry Agreement is about ICANN actions with respect to imposition of remedies.
With respect to the Threshold review, one group suggests that if Administrative review finds a complaint
deficient, that the Complainant should have an opportunity to amend without forfeiting a filing fee.
Another group suggests that the Threshold Review Panel and the Expert Panel should not have the same
panelists. We agree with both these suggestions.
Allowing for a short time to amend a Complaint for procedural deficiencies seems reasonable and has
been included. So too has the indication that no member of the Threshold panel shall serve as an Expert
Panel member.
One group suggests changing the term Default to Failure to Respond, to avoid the stigma of the word
Default. Another suggests that no determination on the merits should be made if a party defaults. No
changes will be made to the default section with respect to these comments. While a failure to respond
should be considered a default, the party that failed to respond should still be given the opportunity to
prevail on the merits.
One group’s suggestion that panelist should be selected on a rotating basis will be incorporated. Two
have suggested that a three‐member panels should be the default position, but since a three member
panels can be requested by either party, the current position seems sufficient and more economical
unless one of the parties makes an affirmative request.
Other comments discuss joinder, reply opportunities, discovery, and suspension of the proceedings.
Joinder, when appropriate, is always encouraged, but will be left to the Providers to make that
determination. If the facts and circumstances are sufficiently similar, it is anticipated that the Provider
will have rules in place to address such circumstances. In those cases, those rules should apply,
although Providers will be encouraged to consolidate matters to the extent consolidation is appropriate.
As for reply opportunities, the trademark holders should have the right to ensure each of their points is
heard. In terms of discovery, because the parties are incented to provide as much information as they
cans, it should be left to the panel to determine more information is required, but this dispute
resolution mechanism should not be an opportunity for parties to conduct discovery for any particular
purpose. As for suspension in connection with settlement discussion, there is no reason that, in a post‐
delegation mechanism, that the panel should not consider a stay pending such discussion. That,
however, will be left up to the relevant panels.
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Remedies

Key Points
•
•

Panels’ Determinations will be given great deference, however, ICANN is in the best position to
understand the effectiveness and effect of recommended remedies and will make the final
determination.
While a remedy shall not be inconsistent with those available under the Registry Agreement,
there must be flexibility that it can be one not referenced in the Registry Agreement.

Summary of Comments
Advisory nature of panel conclusions.
Widespread of use of the PDDRP is seriously undermined given that ICANN can treat panel conclusions
as merely advisory with no obligation on ICANN’s part to take any action against a registry. If a finding of
specific bad intent, including even that established by a substantial pattern of misconduct, does not
result in serious consequences for the registry operator, what else is required to trigger ICANN taking
action? At a minimum, such a finding should trigger immediate action by ICANN against the registry, to
provide certainty to all ICANN stakeholders and justify the legitimacy of the PDDRP/RRDRP process.
Verizon (20 July 2010). IPOA (21 July 2010). CADNA (21 July 2010). Rosetta Stone (21 July 2010). BC (26
July 2010). NCTA (Module 3, 21 July 2010).
Why is ICANN afforded such discretion especially given that ICANN is not a party of the dispute? This
raises issues of privity of contract that we have raised with ICANN but to which we have not received
any response. K. Komaitis (21 July 2010). R. Dammak (22 July 2010).
Decisions by a PDDRP expert panel should be considered final in most cases. ICANN’s discretion to make
its own determination on what remedies to impose should be limited to cases where the panel decision
contradicts or falls outside the scope of the substantive terms of its Registry Agreements. Otherwise, the
Registry Agreement should include a provision that parties must abide by the decision of an expert
panel in the case of a PDDRP. AAMC (21 July 2010). INTA Internet Committee (21 July 2010). Red Cross
(21 July 2010). NPOC‐FC (21 July 2010).
Deletion of domains names. The expert panel adjudicating a PDDRP complaint should have discretion to
delete domain name registrations in certain cases (e.g. where the registrant is the registry, or where a
relationship can be shown between the registrant and the registry at issue) and thereby prevent the
domains in these cases from remaining with the registrar. AAMC (21 July 2010). INTA Internet
Committee (21 July 2010). Red Cross (21 July 2010). NPOC‐FC (21 July 2010). Microsoft (21 July 2010).
Panel authority. A panel should not be able to influence the adoption of a remedy that a court cannot
order or that ICANN cannot implement under the terms of an applicable Registry Agreement. RySG (21
July 2010).
Determining Malice. “Malice” is a term which ranges in meaning across UK and US jurisprudence and
may not have meaning at all to those in countries without the common law. Further, its definition
ranges from actual intent to disregard. RySG strongly recommends defining the term clearly so that its
meaning is clear and unequivocal. Also, we advise that in the extraordinary remedy of terminating the
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Registry Agreement, the value of the gTLD to the community and the existing registrants be considered
and weighed (e.g. revised language: “the clear and unequivocal intent to cause great economic harm to
the trademark owner and provided no value to the Internet community or the domain name registrants
independent of this intended harm" and that in making its recommendation of the appropriate remedy,
the Expert Panel will consider the ongoing harm to the Complainant, as well as the harm the remedies
will create for the registry operator and other, unrelated, good faith domain name registrants operating
within the gTLD). RySG (21 July 2010).
Challenge to remedy.
Under Sec. 22 the registry operator may challenge ICANN’s imposition of a remedy. This means that the
initial determination may be subject to both an appeal and a challenge relating to the remedy, both of
indeterminate length. This seems unpalatable from the complainant’s point of view. IPOA (21 July 2010).
RySG would move the language about ICANN waiting to impose a remedy to the “challenge to remedy”
section (sec.22) and requests clarification on how the 10 day period in this section interacts with the 20
day appeal timeframe in sec. 21. RySG (21 July 2010).
RySG suggests the following language added to sec. 22 to create consistency with the provision that the
Expert Determination shall be reviewed de novo and so that the registry operator should receive the
same protections for alleged violations and claims of termination under the PDDRP that it has for
alleged violations of the Registry Agreement: “Any arbitration shall be de novo and determined in
accordance with the parties’ respective rights and duties under the Registry Agreement. Neither the
Expert Determination nor decision of ICANN to implement a remedy shall serve to prejudice the registry
operator in any way in the determination of the arbitration dispute. Any remedy involving a termination
of the Registry Agreement must be according to the terms and conditions of the termination provision
of the Registry Agreement, including any and all provisions providing for notice and an opportunity to
cure breaches of the Registry Agreement.” RySG (21 July 2010).
Availability of Court or Other Proceedings (sec. 23). For consistency with the UDRP, RySG proposes that
Sec. 23 be amended to read:
“Trademark PDDRP is not intended as an exclusive procedure and does not preclude individuals
from seeking remedies in courts of law, including, as applicable, review of an Expert Determination
as to liability. Neither an Expert Determination or other proceedings under the PDDRP shall operate
in any way to prejudice or otherwise affect the position of any party to a court proceeding, which
shall be conducted independent of the PDDRP and according to the standards of trademark law.
In those cases where a Party provides the Provider with documented proof that a Court action was
instituted prior to the filing date of the Complaint in the post‐delegation dispute proceeding, the
Provider shall suspend or terminate the post‐delegation dispute resolution proceeding. In all other
cases in which a Court action is instituted before the conclusion of the PDDRP proceedings, the
Provider shall determine whether a stay is consistent with the interests of justice, including
considering whether there is a possibility of inconsistent findings or results if a stay is not granted,
the presence of any third parties in the Court proceeding and the scope of the claims and relief
sought in the Court proceeding.” RySG (21 July 2010)
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Analysis of Comments
The imposition of remedies following an expert determination in a Trademark PDDRP has been the
subject of many comments. Indeed, there is a great appreciation for the difficult nature of potential
remedies and a concern that legitimate registrants not be harmed in the process. Such concerns are the
most important and are taken extremely seriously in the development of the PDDRP available remedies.
Some question why ICANN should have so much discretion to impose remedies recommended in the
Expert Determinations. Protection of registrants is precisely the reason for such discretion. The Expert
Panel is in place because of its expertise in dispute resolution and fact finding. The Panels’
Determinations will be given great deference during the imposition of remedies against the registries.
However, ICANN is in the best position to understand whether those recommended remedies might
harm legitimate registrants in some fashion. Thus, for the protection of those legitimate registrants, it is
important to maintain discretion.
The protection of registrants’ rights, is also the reason why deletion of names is not a remedy, although
some suggest it should be. Registrants are not a party to the Trademark PDDRP. The trademark holder
can always use the URS or UDRP to prevail in having a domain name suspended or transferred.
The current PDDRP model requires a finding of malice in order to recommend a remedy of termination.
Inclusion of malice was an earlier recommendation of the RySG. Another member of that stakeholder
group now recommends alternative language (“intent to harm the trademark holder and failure to
benefit the Internet Community”) now. We elect to retain the original recommendation of the RySG.
Finally, comments have been made suggesting revisions to the language regarding the ability and timing
to challenge remedies and availability of court proceedings. Some of the additional language will be
adopted and some will not as it is felt it provides too much protection to the registry operator or
improperly imposes requirements on courts or arbitration panels. The suggestions involving timing of
when ICANN will implement remedies will be incorporated, as will the fact that a remedy is not intended
to prejudice the registry appointed arbitrator in an arbitration. Others will not be incorporated. In
particular, the fact that a decision on imposition of a remedy will be heard de novo if an arbitration is
filed. ICANN is not qualified nor is it appropriate to have ICANN re‐argue the Complainant’s case in the
PDDRP proceeding. Further, while a remedy shall not be inconsistent with those available under the
Registry Agreement, there must be flexibility that it can be one not specifically referenced in the
Registry Agreement.
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REGISTRY RESTRICTIONS DISPUTE RESOLUTION PROCEDURE (RRDRP)
Key Points
•
•

Instituting a RRDRP is not intended to replace ICANN’s contractual compliance responsibilities.
While an Expert Determination will be given great deference, ICANN must have discretion to
impose remedies because ICANN is in the best position to understand whether recommended
remedies might harm legitimate registrants in some fashion.

Summary of Comments
Standing.
The RRDRP should be available to any interested party to enforce the requirements agreed to in a
community gTLD in its registry agreement. The standards of “defined communities” in Section 5 and
“strong association” in Section 6 may preclude legitimate claimants from having standing who are
outside these definitions. AAMC (21 July 2010). INTA Internet Committee (21 July 2010). Red Cross (21
July 2010). NPOC‐FC (21 July 2010).
ICANN should delete the standing requirement or adopt the same threshold used for oppositions under
the Lanham Act, namely “any person who believes that he would be damaged by” the ultra vires actions
of the registry. Section 7 should also be amended to add a requirement that the complaint include a
statement of standing. INTA Internet Committee (21 July 2010).
Registry protections. The PDDRP processes and procedures have evolved more than those of the RRDRP.
Each of the protections for registries in the PDDRP should also be applied to registries under the RRDRP,
including those related to review and appeal of RRDRP decisions. RySG (21 July 2010).
PDDRP and RRDRP should be combined. Verizon (20 July 2010). CADNA (21 July 2010). AT&T (21 July
2010). INTA Internet Committee (21 July 2010) Rosetta Stone (21 July 2010).
Evidentiary standard lower than PDDRP. It is unclear why the RRDRP has the lower “preponderance of
the evidence” standard—i.e., why is one stakeholder group allowed a reasonable standard of proof for
one set of bad faith registry abuses over another stakeholder group with an equally valid set of claims.
Verizon (20 July 2010). AAMC (21 July 2010). Rosetta Stone (21 July 2010). BC (26 July 2010).
Use of Experts.
The discretion to add experts to RRDRP proceedings, in addition to the already‐appointed expert panel,
should be eliminated or greatly curtailed to extraordinary cases pursuant to strict limitations. It is unfair
to add testimony from an expert or experts that neither party has solicited nor which neither party will
have a chance to cross‐examine, and for which the parties must shoulder the unknown expense. The
strict limitations under which a panel would have discretion to select an expert would be: a
predetermined scale of fees for experts so that parties can assess costs in advance; the panel’s intention
to appoint an expert should be communicated to the parties at the earliest possible stage so that parties
can lodge objections; and any appointed expert should prepare a report summarizing their conclusions
which is provided to the parties in sufficient time to allow them to present contrary arguments and
evidence, possibly including a rebuttal from another expert. All of these materials should be part of the
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record presented to the panel for its consideration. Further, Section 13 should be revised to provide that
disputes under the RRDRP will usually be resolved on written submissions and without appointing
experts and that if the panel believes that appointing an expert is appropriate, the panel will not appoint
more than one expert without the stipulation of the parties to the proceeding. INTA Internet Committee
(21 July 2010).
Remedies.
Decisions by an expert panel should be considered final in most cases, without ICANN setting aside the
decision in favor of a different determination. ICANN’s discretion to make its own determination on
what remedies to impose should be limited to cases where the panel decision contradicts or falls
outside the scope of the substantive terms of its Registry Agreements. AAMC (21 July 2010). INTA
Internet Committee (21 July 2010). Red Cross (21 July 2010). NPOC‐FC (21 July 2010).
The expert panel adjudicating the RRDRP should have discretion to delete, transfer or suspend domain
name registrations in certain cases (e.g., an affiliated registry and registrant). AAMC (21 July 2010). INTA
Internet Committee (21 July 2010). Red Cross (21 July 2010). NPOC‐FC (21 July 2010).
Suspension of accepting new domains as provided in Section 16 should be permitted to include registry
operators that acted in bad faith, with gross negligence, with malice, or that are repeat offenders of the
agreement restrictions. INTA Internet Committee (21 July 2010).
Fees. The potential expenses and outcomes of the RRDRP are highly unpredictable. Expert panels can
appoint experts at their complete discretion and over the parties’ objection. There are no caps on expert
fees and the potential expenses of the proceeding are highly uncertain. These factors are likely to drive
potential complainants away from using the RRDRP and toward litigation. INTA Internet Committee (21
July 2010).

Analysis of Comments
The RRDRP has attracted comments with respect to standing. Some suggest that anyone who can claim
harm should have standing, and not just those who are associated with the community. Standing is
limited because the nature of the claim is limited to when a registry fails to comply with its own
restrictions and there is harm to the community or community member. If, for example, trademark
holders believe a domain is infringing its rights, there are several avenues for redress, including the URS,
the UDRP and the Trademark PDDRP.
Furthermore, it should be remembered that instituting a RRDRP is not intended to replace ICANN’s
contractual compliance responsibilities. ICANN will continue to pursue its contractual compliance
activities and enforcement for all of its contracted parties. A robust RRDRP will, however, be an
additional avenue for protecting the interests of legitimate and eligible registrants within community‐
based restricted TLDs who otherwise could see their interests in their registrations tarnished by
registrations made in violation of the promised restrictions associated with the TLD.
Some think that the RRDRP should be combined with PDDRP, and that the provisions under both should
be the same, including the evidentiary standard. While the current versions of each posted in
November 2010 with this analysis are now quite similar, there are some distinctions given the nature of
the claims and therefore are set out separately. Indeed, because the RRDRP addresses limitations
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specifically placed on the registry operator, it makes sense to have a lower evidentiary standard. In
practice, it is possible that the same providers will administer both dispute resolution processes.
One group suggested placing some limitations on the ability of a Panel to appoint independent experts.
Some of those suggestions are appropriate and will be incorporated into the RRDRP.
The imposition of remedies following an expert determination in a RRDRP has been the subject of
comments. Some question why ICANN should have so much discretion to impose remedies
recommended in the Expert Determinations. Protection of registrants is precisely the reason for such
discretion. The Expert Panel is in place because of its expertise in dispute resolution and fact finding.
The Panels’ Determinations will be given great deference during the imposition of remedies against the
registries. However, ICANN is in the best position to understand whether those recommended remedies
might harm legitimate registrants in some fashion. Thus, for the protection of those legitimate
registrants, it is important to maintain discretion.
The protection of registrants’ rights is also the reason why deletion of names is not a potential
recommended remedy in most circumstances, although some suggest it should be. Registrants are not a
party to the RRDRP. That said, the suggestion that such a remedy be permitted if the registrants are
affiliated with the registry operator is appropriate and will be incorporated.
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REGISTRY AGREEMENT
Vertical Integration

Key Points
•
•

•
•

The community continues to be significantly divided on the proper approach to vertical
integration of registrars and registries;
The Vertical Integration PDP Working Group has submitted a Revised Initial Report on Vertical
Integration Between Registrars and Registries (available at http://gnso.icann.org/issues/vertical‐
integration/revised‐vi‐initial‐report‐18aug10‐en.pdf), which sets out several potential
approaches to this issue;
No consensus at the GNSO has been developed on this issue;
The ICANN board of directors has directed the ICANN staff to remove restrictions on registry‐
registrar cross ownership, subject to certain safeguards.

Summary of Comments
The 2% figure in the DAGv4 is unreasonable. CORE proposes the following: a general rule limiting cross
ownership (and control) between registries and registrars with a 15% limit makes sense. We also
propose a presumptive acceptance of greater than 15% cross‐ownership (up to 100%) provided that the
entity/group does not act as both a registry and registrar/reseller under the condition that they have
relatively low market relevance (well below market power standards). There might be a need for an
exception to the principle, allowing a registry to act as a registrar for its own TLD and we would propose
a mechanism and guidelines for such exceptions (in some cases not just for the vertical separation rule
but also for the need to use ICANN‐accredited registrars). A. Abril i Abril (Module 1, 21 July 2010).
It is worth noting that the DAGv4 language does not prevent ICANN registrars from owning an entity
that applies for a TLD as long as not more than 2% of their shares in the applying entity are not
“beneficially owned.” If there is no consensus on the cross ownership issue, ICANN has an obligation to
approve a position that ranges between the Nairobi resolution (strict separation up to 2%) and the
status quo for the majority of existing contracts (strict separation up to 15%). Choosing a position
outside that range would represent policy making by the Board without community support. R. Tindal
(21 July 2010).
ICANN should consider exemptions from the restrictions on registrar cross‐ownership as currently
discussed in the Vertical Integration Working Group, such as SRSU scenarios, small community TLDs, and
orphan registry operators. The proposed 2% threshold for cross‐ownership appears unduly low. eco (21
July 2010).
Exceptions to the vertical integration policy are needed. It is not fair to mandate no vertical integration
especially for non‐commercial, registrar‐based TLDs. We propose an open market with full competition.
Vertical integration protects small registries who serve specific customer groups (like government
organizations and public interest organizations). They may focus on perfecting the pre‐check rules and
procedures for registrants’ equity and authority, rather than fight for their market share. CONAC (22 July
2010).
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Barring ICANN‐accredited registrars from assisting new gTLD applicants or from applying for their own
TLD is discriminatory and bad policy. The heavily restrictive language of Article 1.2.1 of Module 1 and
Articles 2.9a‐c of the proposed new gTLD agreement arbitrarily discriminates against ICANN‐accredited
registrars in preventing them from providing assistance of any kind to prospective new gTLD applicants.
This restriction seems to contradict the goals of the new gTLD program to foster diversity, encourage
competition and enhance DNS utility. The language in Article 1.2.1 of Module 1 and in the proposed new
gTLD agreement should be amended to delete this prohibition. INDOM (7 July 2010). Key‐Systems (21
July 2010). eco (21 July 2010). EuroDNS (22 July 2010).TLDDOT (22 July 2010). A. Abril i Abril (Module 1,
21 July 2010).
Single user or corporate TLD—exception.
There is little need to relax the strict prohibition on common ownership of new gTLD registries and
registrars that the ICANN Board adopted in Nairobi. The main significance of the debate on vertical
integration concerns single user or corporate TLDs (sometimes referred to as “.brand”) for which
different treatment is appropriate. There is no evident reason why TLD registries in this category should
be barred from controlling their own accredited registrar; from entering into exclusive arrangements
with an independent accredited registrar; or from dispensing with accredited registrars altogether and
allocating second level domains as they see fit. Defining the contours of this category is challenging and
whether ICANN meets it successfully could have a major impact on the viability of the new gTLD launch.
COA (21 July 2010).
Concerns over common ownership of registries and registrars in the open domain market do not apply
to private registries (such as a .brand for private use). IBM is pleased that this concern has been noted
and ICANN has not foreclosed the issue as to whether one entity may act as both a registry and registrar
in all circumstances. IBM (21 July 2010).
At a minimum, the vertical integration issue should be clarified so that individuals who control an
accredited registrar for purposes of managing their own domain and who do not offer registrar services
to the general public are in no way barred from playing a major role in a new gTLD applicant entity. ICA
(21 July 2010).
Not‐for‐profit organizations—exception. ICANN should offer an exception to the limitations on vertical
integration/cross ownership that provide a single registrant TLD or single registrant/single user TLD to
meet the needs of not‐for–profit organizations that might register a new gTLD strictly to execute a
public service mission and not for commercial purposes. Not‐for‐profits also should not be prohibited
from acquiring the services of an ICANN registrar to fulfill registry services, as this will unduly limit the
pool of qualified registry service providers for consideration. Red Cross (21 July 2010).
Community‐based organizations—exception.
Vertical integration exceptions should be granted to community‐based organizations with a structure
that ensures that registry data cannot be abused and used to raise prices and make valuable, premium
domains unavailable to the public (e.g. organizations that do not require the assistance or the marketing
distribution channels of current registrars). Newcomer/new entrants with no prior business in the
registrar/registry business and with innovative business models and technology should be allowed to
vertically integrate in order to help level the playing field and compete with the likes of VeriSign, Afilias
or GoDaddy, who are primed to most benefit from new gTLDs with or without vertical integration. We
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strongly oppose any proposal which ensures advancement of the existing large registries and registrars
with market power. .MUSIC (20 July 2010).
The DAGv4 “default” position should be amended and exceptions should be put in place to allow for
specific categories (e.g. a TLD based on a brand or a specific language community may want to have
stronger ties with a specific registrar to ensure its acceptance and growth). EuroDNS (22 July 2010).
A hybrid approach under which a registry can act in a limited fashion as a registrar could be beneficial to
community‐based gTLDs both in terms of costs and in terms of ability to manage registrants. BITS (22
July 2010).
Some form of vertical integration would be beneficial or even necessary for some of the new gTLD
initiatives. Giving new registry operators the opportunity to run an affiliated ICANN accredited registrar,
even if restricted to no more than 100,000 names under the TLD, would greatly help them to have
exposure to their target audience. Even more relevant strategically is to provide nondiscriminatory
access to registry services to all ICANN accredited registrars because they are the key to a successful
TLD. The registry operator would use a uniform agreement with all registrars. The registry operator
could be evaluated in 1 or two years to assess its performance regarding the provision of equal and
nondiscriminatory access to all ICANN accredited registrars so the limits on the number of allowed
domains could be increased or completely removed. With this model, the registry operator can design a
business model that can help all registrars be successful, while achieving sustainability and economic
stability for the TLD. NIC Mexico (21 July 2010).
Vertical integration requirements should be removed. The addition of vertical integration rules to the
DAGv4 may have negative consequences on applicants who seek to hire third parties to provide backend
registry services. The effective choice becomes extremely limited. To avoid this problem, the
requirements on vertical integration should be removed. A. Al‐Zoman (21 July 2010). Arab Team (21 July
2010).
Full registry/registrar cross ownership should be allowed and would be beneficial to stimulating growth
and innovation, especially in small and specialized TLDs. Cross ownership should not prohibit a registrar
from selling domains from a registry in which it holds shares, provided equal access to registration is
guaranteed and does not discriminate against other registrars. Some ccTLD registry operators have been
acting as registrars for years. New gTLDs will likely reach a market penetration comparable to ccTLDs,
especially new geoTLDs. It therefore makes sense to allow similar business models and models of
integration in the sales channel. Any potential harms can be more effectively handled through
enforcement. Compliance will be monitored through ICANN mechanisms as well as through competitors
in the market. By contrast, a quota on ownership limitation is arbitrary and will not in itself prevent any
harm. No cap should be implemented on cross ownership between a registry service provider (registry
tech provider) and a registrar but similar levels of limitations of control should be required. With strong
and flexible rules and a strong and empowered enforcement scheme, the provision of registry services
by registrars as well as cross ownership of registries and registrars would pose no greater risk of harmful
action or abuse than any other setup. ICANN and its staff need to make a decision to allow greater
innovation and freedom of choice and to building a strong compliance framework. The restrictive
policies of DAGv4 have served the interests of hardliners and incumbents to refuse any compromise.
Key‐Systems (21 July 2010). Blacknight Solutions (21 July 2010). EuroDNS (22 July 2010).
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The vertical integration language in DAGv4 is unfair, biased, and anticompetitive and potentially violates
antitrust and consumer protection laws. ICANN has given no justification for the wholesale exclusion of
ICANN accredited registrars from participating in the new gTLD marketplace. Demand Media (22 July
2010).
JN2 proposal support.
In the spirit of reaching consensus on this issue, Neustar urges the Board to adopt the so‐called JN2
proposal. It allows registrars and their affiliates to be registry operators provided they agree not to
distribute names within a TLD for which they or their affiliates serve as the registry operator. It allows
exceptions for single registrant TLDs, community TLDs and orphan TLDs. For the first 18 months, certain
restrictions apply toward back‐end registry service providers, after which they may petition ICANN for a
relaxation of those restrictions. Neustar (21 July 2010).
If the Vertical Integration Working Group does not reach consensus, then regarding Section 2.9 of the
registry agreement, Neustar recommends: (1) de minimis exception should be at least 5%, which is
consistent with federal securities reporting and provides a clear public method of verifying ownership;
and (ii) the beneficial ownership definition lacks critical elements needed to define it to include other
indicia of indirect control (these critical elements are currently found in Rule 13‐d of the rules under the
Securities and Exchange Act of 1934), without which there will be loopholes leading to gaming. Neustar
(21 July 2010).
Free Trade Model support. We support the Free Trade model. Cross ownership and vertical integration
restrictions are artifacts of 1999 conditions and should be abolished in their entirety short of an actual
showing of market dominance by specific players. We are also concerned about the current working
group process—i.e., registries and registrars deciding together to shape the competitive landscape is
harmful to the Internet, to ICANN and the participants in the group. Competition authorities in the U.S.
and Europe are the right entities to examine and control issues of anticompetitive behavior on the
Internet. We strongly oppose the Afilias/PIR proposal (aka RACK)—it mainly advances the interests of
the proposers. The CAM model, among other problems, is liable to serious unintended consequences,
up to and including wholesale governmental intervention in ICANN accreditation processes. We also will
not support any proposal that includes an arbitrary percentage threshold of either ownership or control
(e.g., JN2), just because it is less bad in other ways, or because the proposers seem less motivated by
self‐interest. If we are asked to choose between the various proposals other than the Free Trade model,
we prefer that outlined in the DAGv4. Minds + Machines (21 July 2010). .MUSIC (22 July 2010).
Clarify the terms “registry services” and “Registry Services” as used in the guidebook. The use of both
lower case and upper case for these words is confusing and requires clarification. We believe the upper
case “Registry Services” is intended to create a specific definition to the list of “Registry Services”
outlined at Question 23 of the Evaluation Criteria and within http://www.icann.org/en/registries/rsep. It
is not clear if the lower case usage assumes the same meaning. In some sections the usage may be
interpreted in a manner which is not ICANN’s actual intent—e.g., Module 1, Restrictions on Registrar
Cross‐Ownership, point 3 (page 1‐18). AusRegistry (20 July 2010).

Analysis of Comments
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Vertical integration has been the subject of substantial study and review. The Vertical Integration PDP
Working Group has submitted a Revised Initial Report on Vertical Integration Between Registrars and
Registries (available at http://gnso.icann.org/issues/vertical‐integration/revised‐vi‐initial‐report‐
18aug10‐en.pdf), which sets out several potential approaches to this issue. The GNSO has indicated that
no consensus has been reached on this issue. As a result, the ICANN board of directors, following
extensive and careful review of input from legal advisors, economic experts and the community has
directed the ICANN staff to remove many restrictions on registry‐registrar cross ownership in the draft
registry agreement being posted as part of AGBv.5.
Although restrictions on cross ownership have been removed, the Board determined that the registry
agreement should contain restrictions on any inappropriate or abusive conduct arising out of registry‐
registrar cross ownership, including without limitations provisions protecting against:
a.

misuse of data; or

b.

violations of a registry code of conduct;

The Board also directed that these provisions may be enhanced by additional enforcement mechanisms
such as the use of self‐auditing requirements, and the use of graduated sanctions up to and including
contractual termination and punitive damages.
As a result of this directive, the registry agreement will now require that future Registry Operators
comply with a Code of Conduct (a suggested form is set forth in new Specification 9), designed to
prevent abuses that could result from registry‐registrar cross ownership. Violation of this requirement is
a breach of the new Registry Agreement.
In addition, ICANN will have the ability to refer issues raised by cross ownership to the relevant
competition authorities.
Finally, Specification 1 to the draft registry agreement being posted as part of AGBv.5 has been
amended to provide that ICANN will have the ability to cross‐ownership issues through the consensus
and temporary policy process.
Whois

Key Points
•
•

Searchable Whois is supported by certain members of the community interested in the
protection of third party intellectual property rights;
While such a service may offer some benefits, the potential costs to other community members
should be further studied.

Summary of Comments
Support for Searchable Whois. The special arrangement approved by the Board on an explicitly non‐
precedential basis for the tiny .name registry is basically irrelevant. The registry agreements ICANN
recently signed for .asia, .mobi and .post go well beyond what is proposed in DAGv4 and represent
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current best practice for gTLD registry agreement. They require fully searchable Whois services at the
registry level and for all registrars sponsoring registrations in those domains, and also call for registrars
to adhere to a compliance review policy. These reasonable and practical requirements should be carried
forward in the base registry agreement for new gTLDs. Given that more accurate Whois data is an
essential tool in combating malicious and illegal behavior online, ICANN has provided no cogent reason
why it should not take a more proactive role in setting the ground rules for the new gTLD space. COA (21
July 2010). Microsoft strongly supports the proposed requirement for a fully searchable Whois service
(Spec. 4, Section 1.8). The benefit would be even greater if registries were required to require their
registrars to also provide fully searchable Whois. ICANN must improve Whois compliance efforts;
otherwise the searchable Whois requirement is likely to be of less value. Microsoft (21 July 2010).
Opposition to Searchable Whois. Specification 4 contains a new Section 1.8 that is highly problematic. It
presents technical, policy, privacy, security, and legal issues for the wider ICANN community. The DAG
process is insufficient for understanding those issues and making informed, fact‐based decisions about
them. The RySG requests that 1.8 be deleted for the following reasons:
1. Policy: By making the service mandatory, ICANN would make gTLD policy unilaterally via the
contract process. And it would circumvent a current GNSO policy‐making effort. This WHOIS
service is currently under review at the GNSO via its “Inventory of WHOIS Service Requirements”
effort (http://gnso.icann.org/issues/whois/whois‐service‐requirements‐draft‐final‐report‐
31may10‐en.pdf) The technical experts who reviewed the service via the GNSO process noted
that it presented a variety of technical, privacy, and social issues that needed further
examination.
2. Technical: it is unknown if such services can be provided within the contract’s WHOIS SLAs.
Such a service is not technically easy to provide. To our knowledge, a service of this nature has
never been attempted on a large scale. The requirement “without arbitrary limit” means the
service must allow extremely large, broad searches, which could swamp or stall the service.
They might also require cookie tracking, which is not even possible for port 43 queries.
3. Cost: the service will impose new, significant, and unknown costs on registry operators.
4. Legal: The service is not required to establish bad faith under the UDRP. Many adequate
resources and tools exist to do that, and have been used successfully for the past ten years.
5. Technical: Specification 4 deals specifically with Port 43 and Web‐based WHOIS. Those may
be inappropriate mechanisms to perform such searches.
6. Privacy: the service presents some obvious issues that members of the wider ICANN and
Internet community may be concerned about. The privacy issues should be examined carefully,
and more attention should be brought to them than the DAG4 affords. The phrase “subject to
applicable privacy policies” is confusing, and the RySG does not know what it might mean.
7. Security: The DAG process is insufficient to quantify the possible malicious uses of such a
service. The issue deserves greater study.
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8. Technical / Security: it is unknown what “control structure” may be sufficient “to reduce the
malicious use of the searching capability itself.” It is impossible for Registry Operators to build
compliant control solutions since no one seems to have defined the problem.
9. Security: there are other, existing tools that provide cross‐identification of domain names
during professional investigations of malicious conduct. The proposed WHOIS service is not yet
justified on the basis of security because no one knows if the service’s drawbacks outweigh the
supposed security benefit.
10. Security: the SSAC has demonstrated that WHOIS is mined by spammers (See SAC023:
http://www.icann.org/en/committees/security/sac023.pdf) The service above could make this
even easier for spammers and other bad actors.
11. Legal and cost: The parenthetical comments in 1.8 DAG4 misunderstand existing contracts.
Existing contracts say that such WHOIS access may optionally be provided by “a participating
registrar, at the registrar’s expense”– not provided by the registry, or at the registry’s expense,
as DAG4 requires. RySG (21 July 2010).
This paragraph poses both substantive and procedural problems. The bracketed language proposes
additional requirements for exposure of WHOIS data. The requirement would place unwarranted
additional burdens on registries and registrants without corresponding benefits to the community at‐
large. Bracketed text buried deep in DAGv4 is not the appropriate place to make WHOIS policy. W.
Seltzer (21 July 2010). R. Dammak (July 2010).
Thick Whois should be required by the Registry Agreement, as recommended by the IRT.
The DAGv4 requires registry operators to provide a publicly available WHOIS service but fails to
emphasize the importance of providing accurate and accessible registry information. ICANN should
educate registries regarding the importance of providing reliable registrant contact information that is
available to users in a fair manner. This is particularly important for not‐for‐profits with limited budgets
and resources. AAMC (21 July 2010). IPOA (21 July 2010). Red Cross (21 July 2010). NPOC‐FC (21 July
2010).
Thick Whois lookup—inapplicable to government and military. The specification 4, the data disclosure
pursuant to a thick Whois model obviously is not applicable to TLDs for government and military use as
the security of that data is of great importance and should not be fully disclosed. The best solution is to
make some exceptions and make the Whois lookup service available to the public within proper range.
CONAC (22 July 2010).
Whois data quality policy disclosure. ICANN should require applicants to disclose their policies for Whois
data quality—i.e. spell out how they will require registrars who sponsor registrations in the new gTLD to
ensure the accuracy and currency of Whois data that they collect. The best approach is to include Whois
data quality requirements in registry agreements with new gTLD operators, but disclosure in the
application is a worthwhile fallback. ICANN should be able to use contract compliance tools to pursue
registries that misrepresent their plans on critical issues such as improving Whois data quality. COA (21
July 2010).
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Analysis of Comments
A requirement to provide searchable Whois data is strongly supported by certain members of the
community. However, the RySG has raised a number of technical and legal impediments to the
implementation of such a service. The ICANN board of directors has referred this matter to its working
group on data/consumer protection, which has not completed its review. For the purposes of the draft
registry agreement being posted as part of AGBv.5 contemporaneously with this summary and analysis,
the draft requirement has been removed pending further ICANN board direction. Among other options,
the working group will consider a proposal that the searchable Whois be retained in the Guidebook as
optional – that an added point would be awarded for the commitment to implement this tool;
community comment is also invited on this – please refer to the evaluation scoring criteria being posted
for public comment as part of AGBv5.
The Whois model in the draft registry agreement is intended to be universally required but exceptions
for government and military TLDs might be considered.
Whois requirements are spelled out in the draft registry agreement, and failure to maintain the
prescribed records is a breach of the registry agreement entitling ICANN to take action to ensure
accuracy. The question of whether to impose additional Whois verification or accuracy obligations on
registries would be best addressed through GNSO policy processes, which can be made applicable to all
gTLD registrars and registries and not just new gTLD registries.

Rights Protection Mechanisms

Key Points
•
•

Registry‐registrar agreements should act to bind registrars to the RPMs contained in the draft
registry agreement;
The draft PDDRP contains procedures for delaying the imposition of ICANN imposed remedies.

Summary of Comments
Section 2.8 Protection of Legal Rights of Third Parties.
1. The RySG notes that while the Registry Operator is required to include the RPMs identified in
Specification 7 (including presumably the URS) in their registry‐registrar agreements, ICANN should also
endeavor to require registrars in their ICANN accreditation agreement to also abide by such RPMs. In
addition, Registry Operator shall be entitled to require that registrars in their agreements with
registrants require registrants to: (i) also abide by such RPMs (including the URS); (ii) specifically
acknowledge that the Registry (and Registrar) has the right to take action with respect to a domain
name as provided for under such RPMs and (iii) the Registry shall
have no liability to either Registrar, Registrant or any other person for any action taken in accordance
with the terms of any RPMs (including in particular the URS).
2. The language requires Registry Operators to “comply with all determinations made by ICANN
pursuant to Section 2 of Specification 7.” The RySG notes that a strict reading of this language may imply
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that a Registry Operator may be in breach even if it is exercising its right to appeal or review decisions of
the PDDRP or RRDRP panels. Therefore it should state: “Subject to any right to appeal or review under
the applicable policies, Registry Operator must comply with all determinations and decisions made by
ICANN pursuant to Section 2 of Specification 7.”
3. Finally, Specification 7 allows ICANN to amend the RPMs at its discretion. It should be made clear that
Specification 7 (and each of the RPMs contained therein) may only be modified through the consensus
policy process as it falls within the “picket fence” under Section 1.2.5 of Specification 1. RySG (21 July
2010).
RPMs (5‐11). CORE favors pre‐launch and post‐launch RPMs. These should not prevent the applicant
from forming community‐based registration eligibility criteria which obviate the necessity of the RPMs
ICANN proposes. E. Brunner‐Williams (Module 5, 21 July 2010).

Analysis of Comments
The registrar accreditation agreement with ICANN was recently amended following significant input
from Internet stakeholders. Further revisions of that agreement can be made through that process and
enforcement of new RPMs introduced by the new gTLD implementation will be added to that agenda. In
any case, a requirement to comply with RPMs in the registry‐registrar agreement is sufficient to bind
registrars.
The draft PDDRP contains procedures for delaying the imposition of ICANN‐imposed remedies.
Agreeing with the RySG comment, the form registry agreement posted with the new version of the
Guidebook will be amended to clarify that ICANN imposed remedies are subject to Registry Operator’s
rights under the relevant dispute resolution procedure.
Applicants are free to form community‐based registration eligibility criteria in accordance with the
applicant’s application for the TLD. However, all registry operators will be required to comply at least
with ICANN mandated RPMs. For certain community TLDs, this implementation should be
straightforward and not onerous due to the registration restrictions in place.

Pricing

Key Points
•
•
•

The RySG wants flexibility to be able to offer short‐term marketing plans;
Uniform renewal pricing is necessary to prevent predatory pricing, but different pricing models
are available with proper disclosure and consent of registrants;
Hard price caps are not necessary or appropriate for the new gTLD program.

Summary of Comments
Section 2.10 Pricing for Registry Services.
The language contained in the parenthetical that would require 30 days notice in the case of new
registrations and 180 days with respect to renewals for the “elimination of any refunds, rebates,
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discounts, product tying or other programs which had the effect of reducing the price charged to
registrars” would unduly and unnecessarily restrict the ability of registries to engage in seasonal or
short‐term and targeted marketing programs and/or respond to changes in market conditions with the
potential effect of actually reducing the ability of registries to compete on price. The proposed language
would not provide new registries with the flexibility in pricing and marketing needed to compete in what
is likely to become a crowded marketplace. The 180 day notice requirement when applied to the
elimination of refunds, rebates, discounts, product tying or other programs is likely to discourage the
introduction of innovative products and services.
Similarly, the requirement that a Registry Operator offer all domain name registration renewals at the
same price, unless, the registrant agrees in its registration agreement with a registrar to a higher price at
the time of the initial registration also fails to take into account the realities of the marketplace and the
true nature of the relationship between Registries, Registrars and Registrants. Registrants enter
agreements with Registrars, and the price they pay for a domain name is dependent upon a multitude of
factors including term length, number of domains registered, and services purchased that are outside
the control of the Registry. Registrars, not Registries, set the price charged and renewal terms to
Registrants. Furthermore because of the many different registrar business models, the type of
“conspicuous disclosure” of the renewal price contemplated by Section 2.10 is often not practical or
realistic, particularly if the price is bundled with other services.
The proposed language would also effectively prohibit Registries from offering marketing programs,
refunds, rebates, discounts, product tying or other programs directed at renewing registrants or in any
way takes renewal registrations into account. The proposed language could also be deemed to limit the
ability to up sell registrants or engage in marketing directed at particular markets.
The RySG recommends that (i) the notice period for the elimination of any refunds, rebates, discounts,
product tying or other programs be the same 30 days for both new and renewals of domain
registrations; (ii) that language be added to make it clear that nothing in this section prevents a registry
from offering rebates, discounts, product tying or other programs of limited duration provided that the
duration of such offering rebates, discounts, product tying or other programs is disclosed up front; and
(iii) delete the second to last sentence of the section.
In addition, the RYSG repeats its comments from DAG3 which asked in the final sentence, what does
“public query‐based DNS lookup service” mean? Does that sentence mean that alternative models are
not allowed, such as free registration with fees for resolution?
In light of the above, the RySG recommends that the text of Section 2.10 be amended as specifically
recommended in RySG’s comments.
RySG (21 July 2010).
ICA appreciates Section 2.10 renewal pricing clarification. ICA appreciates the clarifying language that
“registry operator shall offer all domain registration renewals at the same price, unless the registrant
agrees in is registration agreement with a registrar to a higher price at the time of initial registration of
the domain name following clear and conspicuous disclosure of such renewal price to such registrant.”
This will assure that registries cannot tax domain registrants on the economic success of their domains
by arbitrarily imposing higher renewal charges. ICA (21 July 2010).
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Section 2.10—clarification. The phrase “at the same price” is unclear as it has no qualifier (i.e., the same
price as what?). The following underlined language should be added to clarify this: “Registry Operator
shall offer all domain registration renewals at the same price as the price charged for the initial
registration of that name, unless…” R. Tindal (21 July 2010).
Price caps should be imposed. To show that ICANN is acting to protect consumers, it is imperative that
there be hard price caps embedded in the agreements. Section 2.10 of the base agreement and
specifications contains no hard price caps. Registries will be free to charge $1,000/year per domain or $1
million/year per domain, for example, to maximize their profits. Because of the “equitable treatment”
clause, by not putting in price caps ICANN opens the door for VeriSign and other registry operators to
have unlimited price increases. ICANN is not promoting competition but is perpetuating an abusive
monopoly –i.e., why is every other technology going down in price, but .com costs are going higher? If
ICANN is suggesting that competition will lead to lower prices, there is no good reason that the hard
price cap should be any higher than that for .com. G. Kirikos (1 June 2010).
Price caps should not be imposed. Imposing price caps will have a detrimental effect on competition and
increased diversity of services. Companies that focus on smaller, niche markets like .museum and .pro
and which cannot benefit from economies of scale will be unable to exist since they would not be able
to cover their costs if they could not charge more than .com. M. Iqbal (9 June 2010).

Analysis of Comments
ICANN understands that the current language with respect to special programs that have the effect of
reducing the price charged to registrars may be unduly restrictive on registry operators’ ability to
conduct short term marketing programs for initial registrations and to respond to fast changing market
conditions. ICANN has amended this language in the current draft of the form registry agreement posted
with AGBv.5 to address this concern.
The requirement that each renewal registration be offered at the same price as all other renewal
registrations is intended to require that all renewal registrations be priced identically. The provision is
not meant to require a specific renewal registration be priced at the same price as its initial registration.
The intent of this provision is to prohibit discriminatory pricing in the case of successful registrations
that cannot easily change names upon renewal. The exception to this provision allows registry operators
to operate “premium name” programs that can be renewed at higher prices so long as the registrant
agrees to the higher renewal pricing at the time of initial registration and provides documents that
evidence that agreement to Registry Operator. It is recognized that the registry operator does not have
direct contractual privity with the registrant, but it is intended that this requirement could be satisfied
by the registry operator through the registry‐registrar agreement. In accordance with the RySG
comment, the provision has been clarified to require that if a registry operator wishes to implement a
premium pricing program for any of its domains, then it must receive documentation from the registrar
(which may be required through the RRA) demonstrating that notice of the premium pricing has been
provided to registrants and such registrants have given informed consent to the pricing scheme.
The final sentence of the pricing provision in the form registry agreement posted new Guidebook was
modified to make clear that Registry Operator may not charge additional fees for a public query‐based
DNS lookup service.
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After significant discussion and study, it has been determined that price controls would be inappropriate
for the new gTLD program. The proposed registry agreement includes price notice provisions, but a
general system of price controls would not be workable due to the expected diversity of registry
business models and the need for registries to be able adapt their business models to changing
environments and competition. Registries should not be restricted from offering a higher level of service
or security if that might entail charging a higher price for their services. It is expected that new registries
will compete vigorously with each other and with existing registries, both on price and services, to
attract new customers and new initial registrations. (The renewal price provisions in the base registry
agreement are intended to protect against discriminatory pricing on renewal.) There is no need for a
centralized and uniform price control mechanism across all gTLDs, particularly where market power is
not an issue. Nor could such a program be effective considering the number of innovative and different
business models anticipated. Controls would shackle that innovation. However, if market power were to
develop and be abused, then governmental consumer protection and competition authorities will have
all powers available to them under law to ensure that consumers and competition are protected. Also,
protections have been put in place in response to community comments in order to prevent certain
abuses that might occur relating to renewal pricing. For additional discussion please refer to the reports
posted at <http://www.icann.org/en/announcements/announcement‐06jun09‐en.htm>.

Other Registry Operator Covenants

Key Points
•
•
•
•

ICANN will implement reasonable parameters on its abilities to conduct operational audits;
Although disfavored by certain members of the registry community, the continuing operations
(financial) instrument is a vital tool in ensuring the security and stability of the DNS and the
Internet;
ICANN technical staff has refined the emergency thresholds that could potentially trigger an
emergency transition of a registry;
Registry operator will be expected to cover the costs associated with an emergency transition as
it ultimately would be at fault for the registry failure.

Summary of Comments
Section 2.1—the process for adoption of consensus policies is not specified. The second sentence should
be changed as follows: “as such policy may in the future be modified in accordance [with] ICANN’s
Bylaws applicable to Consensus Policies.” RySG (21 July 2010).
Section 2.11—Contractual and Operational Compliance Audits. The RySG accepts that ICANN has the
right to conduct contractual and operation audits up to 2 times per year. However, ICANN should
understand that these audits are disruptive to normal business operations and they should commit to
conducting these audits in a manner that does not disrupt the normal operations of the registry. RySG
(21 July 2010).
The RySG also notes that 3 business days is way too short of a notice period in that key personnel for
registries that must be present during these audits plan their schedules much further in advance than 3
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business days. Perhaps at least 5 business days may suffice to ensure that any key personnel are able to
make themselves available to ICANN. RySG (21 July 2010).
Continued Operations Instrument – opposition. The requirement for a financial instrument that will
guarantee at least 3 years of operation of essential registry services in the event of business failure is an
unnecessary drain on the resources of prospective registries already damaged by the long delay of the
new gTLD program. The requirement is especially punitive for small registries and will tie up important
resources. It will discourage deserving applications and contribute to the failure of others. The goal of
protecting registrants can be met by different means. Instead, continuity can be assured through
cooperative agreements between registries and/or registry service providers who agree to provide
these services in the failed registry. This sort of arrangement, already contemplated by ICANN in its
Registry Transition Process document, should be extended to the application evaluation portion of the
DAG. ICANN should provide for alternative, non‐financial means of guaranteeing registry service
continuity, either wholly or in part. Minds + Machines 21 July 2010). NIC Mexico (21 July 2010).
Continued Operations Instrument – support. Neustar supports the financial instrument requirement.
ICANN has done a comprehensive job to deal with situations where a registry operator is also the back‐
end registry services provider. A financial instrument is appropriate in such a case since there is no third
party to continue the registry operations and therefore ICANN could incur significant costs for transition.
The current language does not adequately address the situation where the registry operator does not
operate the registry services itself but outsources it to a back end registry services provider. In such
cases failure of the registry may not result in loss of critical services if the back‐end provider continues
operations in the event of an applicant failure. This approach would not require a financial instrument.
Neustar notes that ICANN has already addressed the issue of the back‐end registry service provider
failure by requiring contingency planning and submission of a transition plan. Neustar (21 July 2010).
Section 2.13—Emergency Transition. Taken together, 2.13 and 6.5 say that if a registry operator misses
a single escrow deposit, or takes allowed maintenance periods for certain services, ICANN may remove
the TLD from the registry Operator’s control. We do not believe this was the intent, but these issues
must be fixed so the contract is reasonable and not in conflict with itself. These provisions should be
modified for the following reasons:
•

•

•

DNSSEC: it is unknown what “DNSSEC” means here; the term must be defined. Note that
registries are allowed SRS downtime, which means the ability for registrars (registrants) to
update keys will occasionally and allowably be offline.
Data escrow: currently the contract says that missing even one escrow deposit is an emergency
and is cause to transition the registry. Such is not an emergency, especially since issues beyond
the control of a registry operator (such as Internet transit issues and problems at the escrow
provider) may occasionally prohibit the completion of a deposit. The contract should specify
that a number of missed deposits in a row should constitute a breach, perhaps at least a week.
DNS: As per 6.4, registries are allowed to have a DNS name server down for as many as 432
minutes (7.2 hours) per month. Four‐hour downtimes would therefore be perfectly allowable. If
ICANN is saying that “DNS service” for the TLD should always be 100% available through at least
one nameserver, that should be made clear.

In addition, the RySG notes that the requirement that a Registry Operator pay ALL costs incurred is the
equivalent of requiring the Registry Operator to write a blank check to ICANN and the designated
Emergency Operator. There must be an element of reasonableness, a monetary cap, and an ability for
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the Registry Operator to review (and even audit) those expenses as well as an opportunity to dispute
the fees. RySG (21 July 2010).
Cost of continuity of operations. Determining the cost for registry continuity requires a discussion of
what “functions” are “critical.” Continuity activity is a sufficiently minimal capital reserve element and
care should be taken that unnecessary cost is not created. ICANN should make commercially reasonable
estimates of the reasonable minimal function cost and publish that for further comment. E. Brunner‐
Williams (Module 5, 21 July 2010).
Registry operator obligations to a TLD community (Module 5, sec. 2.14—transition to delegation). The
requirement that the registry operator operates the TLD in a manner that allows the TLD community to
discuss and participate in the development and modification of policies and practices for the TLD
provides a critical, long‐term safeguard for any Community that chooses to delegate authority to a
particular TLD operator. Big Room (21 July 2010).
“Relevant community that must be consulted” (p.4, gTLD Registry Transition Process Model). This
reference provides assurance that a TLD operator will not change without input from the community
under which the current and/or prospective TLD operator would derive authority. Big Room (21 July
2010).

Analysis of Comments
Section 2.1 has been clarified to require that changes to the RSEP process only be made pursuant to
ICANN’s Bylaws and the process for adoption of Consensus Policies.
ICANN has implemented reasonable parameters on its abilities to conduct operational audits in the draft
registry agreement included in the Guidebook. The parameters seek to balance the desire for effective
contractual compliance with the need to provide a predictable operating environment for registry
operators.
The continued operations (financial) instrument that is required before a new registry launched
operations is a vital tool in ensuring the security and stability of the DNS and the Internet. It will ensure
that the financial resources are in place to operate and transition a failed registry. Additional costs
imposed on registry operators are outweighed by the benefits to the Internet community and
registrants as a whole. The presence of an independent back end registry services provider may not
provide adequate safeguards against a failed registry if the services provider lacks the ability to recoup
the costs of operating the registry. The continued operations instrument will provide for these costs.
In response to comment, the emergency thresholds that could potentially trigger an emergency
transition of a registry have been modified. Revised thresholds are included in the specifications to the
draft registry agreement included with this 5th edition of the Guidebook.
Registry operator will be expected to cover the costs associated with an emergency transition, as it is
essentially the cause for the registry failure. ICANN recognizes that these costs must be reasonable
under the circumstances and that documentation of the costs should be provided to registry operator
(both of these issues have been addressed in the draft registry agreement included with the new
Guidebook. Because of the wide variety of business models that may be introduced in connection with
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new gTLDs and because the size and sophistication of each registry will differ greatly, ICANN is not in a
position to make reasonably accurate predictions as to what the costs of transitioning a failed registry
may be.
Covenants of ICANN

Key Points
•

ICANN will consider any specific proposals to enhance its operational covenants.

Summary of Comments
Article 3—Covenants. The RySG still notes that the covenants in Article 3 are still worded differently and
in many cases less favorably to gTLD Registries than the language contained in the proposed ccTLD Fast
Track Agreements. Can ICANN please explain why such different wording is warranted? RySG (21 July
2010).

Analysis of Comments
Different agreements require different contractual terms that ICANN believes to be appropriate given
the context.
ICANN included the specific language that the RySG requested for the ICANN covenant with respect to
the root. If there are additional specific recommendations, ICANN will consider those as well.

Termination

Key Points
•

ICANN has implemented the edits to subparagraph (d) regarding termination recommended by
the RySG as they provide additional safeguards and therefore promote stability.

•

Registry operator would no longer have the rights to operate the registry in the event of any
termination of the agreement.

•

ICANN has requested that the RySG provide more detail on what a Service Level Agreement with
ICANN would cover and how it would be enforced.

Summary of Comments
ICANN discretion. ICANN should be able to terminate the agreement in appropriate circumstances.
MARQUES/ECTA (21 July 2010).
Sec. 4.3 Termination by ICANN.
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The RySG appreciates the changes added in Section d, however recommends that the following
language be added: “With respect to proceedings described in this subparagraph (d) (i‐v) that are
involuntary proceedings commenced or instituted against Registry Operator, Registry Operator shall
have the opportunity to contest such proceedings, and ICANN’s right to terminate shall not take effect if
such proceedings are dismissed within thirty (30) days following Registry Operator’s receipt of notice of
their institution.”
The RySG understands why Section e was added, but remains concerned that the language above would
supersede the rights to review and/or appeal decisions under the PDDRP. Therefore the RySG requests
that ICANN make it clear in the language that this termination would only apply after all reviews and
appeals under the PDDRP and this agreement are exhausted. RySG (21 July 2010).
Section 4.4. Termination by Registry Operator. The RySG repeats its comments from v3, as they are still
relevant. More specifically, we would like a better understanding of what it would mean to terminate a
contract with ICANN for ICANN’s breach, considering that ICANN presently has the sole authority to
grant gTLDs. Would the relevant registry get to keep the ability to continue operating the registry for
that particular TLD? In any event, termination is not a sufficient remedy in the event of a breach by
ICANN, as it provides a Registry Operator with no ability to recover any losses. RySG (21 July 2010).
In addition, RySG believes that ICANN should have Service Level Agreements with the registries to
provide for an additional meaningful remedy to a breach by ICANN. Monetary penalties and sanctions
(which are not subject to the limitations of liability) along with a right to be awarded Specific
Performance may be the only potential meaningful penalties as opposed to termination by the Registry
Operator. RySG (21 July 2010).

Analysis of Comments
ICANN has implemented the edits to subparagraph (d) recommended by the RySG in the draft registry
agreement included with the Guidebook.
Registry operator is free to challenge ICANN’s determination to terminate the agreement pursuant to
Section 2 of Specification 7 during the 30‐day notice period provided by the agreement. The PDDRP also
provides that any remedy imposed by ICANN will be stayed in the event that registry operator initiates
an arbitration proceeding pursuant to Section 5.2 challenging the PDDRP determination. The draft
registry agreement included with the Guidebook will clarify the ICANN’s right to terminate is subject to
Registry Operator’s rights under the applicable dispute procedure.
In addition to the right to terminate the agreement in the event of a fundamental and material breach
by ICANN that is uncured, registry operator may bring a claim in arbitration for damages. In the event of
a termination by registry operator, ICANN would have the right to re‐delegate the TLD pursuant to
Section 4.5 of the agreement. Registry operator would no longer have the rights to operate the registry
in the event of any termination of the agreement. The draft registry agreement included with the
Guidebook clarifies that the Registry Operator would lose the right to operate the registry for the TLD in
the event of a termination of the agreement or expiration of the term of the agreement.
The ability to challenge, as suggested by the comments, we believe will provide for less disruption and
softer landings in cases of termination.
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ICANN has requested that the RySG provide more detail on what a Service Level Agreement with ICANN
would cover and how it would be enforced.
Re‐delegation of TLD

Key Points
•

Alterative provisions for a “.brand” TLD have been addressed in the registry agreement to the
extent feasible in a manner to provide appropriate protections.

Summary of Comments
Draft Base Registry Agreement—section 4.5 redelegation alternatives.
COA is pleased that ICANN provided an alternative version of section 4.5 under which a TLD cannot be
redelegated over the reasonable objection of the original delegate. This provision could be an important
safeguard for brand owners who may be interested in experimenting with a .brand registry, since such
new TLDs will not be applied for if there is a risk that the TLD might be redelegated to a third party. COA
(21 July 2010).
The alternative Section 4.5 and the gTLD Registry Transition Processes model are helpful, but further
clarity is needed. As written Section 4.5 is not clear whether the registry operator’s ability to reasonably
withhold consent applies to ICANN’s transition of the TLD to a successor registry operator or to
providing ICANN with the registry data for the TLD. If it is the former, the problem appears to be solved.
If it is the latter, it would still be possible for a .brand TLD registry operator to decide to terminate the
TLD and, subject to the terms of the registration agreement for its TLD, cancel the second‐level
registrations. In that event, there would be little useful registry data to transition, but ICANN could still
transition the TLD to another registry operator not affiliated, connected or associated with or sponsored
or approved by the brand owner registry operator. On its face, and subject to the alternative Section 4.5
ambiguity, the gTLD Registry Transition Processes Model would allow ICANN to launch an RFP to
transition a .brand TLD to another registry operator where the .brand registry operator decided to
terminate operation of the TLD and did not identify a prospective successor. It would be highly
undesirable for an RFP process to result in transition of a .brand TLD to another registry operator not
affiliated, connected or associated with or sponsored or approved by the brand owner registry operator.
If that is not ICANN’s intent, the appropriate clarifications and revisions should be made. Microsoft (21
July 2010).
Registry Transition Process Model. Hogan Lovells welcomes introduction of a new Registry Transition
Process model which includes provisions for emergency transition in the case of prolonged Registry
technical outages. Hogan Lovells (21 July 2010).

Analysis of Comments
The alternative Section 4.5 is derived from the .POST registry agreement and was originally
contemplated to apply to those TLDs operated by intergovernmental organizations or government
entities because it is likely there is no suitable successor operator. This scenario may also be applicable
to certain (but not all) community TLDs, TLDs used for infrastructure purposes only, or other types. That
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is why the agreement states that the decision to redelegate will be undertaken with discretion.
Significant work to identify TLD types or criteria for deciding when delegation is always appropriate or
inappropriate did not result in the development of criteria. There is too much uncertainty in anticipated
TLD types. ICANN recognizes that delegation of a .brand TLD might not be necessary or appropriate in
the event that the registry operator of such a TLD elected to voluntarily wind down the registry. The
agreement affords discretion as to whether or not a TLD is re‐delegated in order to protect registrants in
the TLD and parties that might be negatively affected if a gTLD were to be inappropriately redelegated
or not redelegated.

Dispute Resolution

Key Points
•

ICANN has proposed a compromise with respect to the number of arbitrators in the draft
registry agreement included with AGBv.5.

Summary of Comments
Section 5.2 Dispute Resolution—Arbitration. The RySG continues to object to the language on the
number of arbitrators insisted on by ICANN. Although ICANN added language to allow 3 arbitrators, it is
ONLY if both parties agree. This is not acceptable because it gives ICANN the unilateral right to always
insist on 1 arbitrator. This is especially disturbing in light of the fact that ICANN continues to insist on
punitive and exemplary damages. Given the seriousness of the remedies, the registry should have the
right to sufficient safeguards, including the right to 3 arbitrators if it so elects. RySG (21 July 2010).

Analysis of Comments
As stated during the consultation held with the Temporary Drafting Group on 8 September 2010, ICANN
has proposed a modified provision in the draft registry agreement included with AGBv.5 that provides
for the three arbitrators in the event that ICANN is seeking certain remedies in the arbitration.

Registry Fees

Key Points
•
•
•

The uniform registry fees proposed by ICANN in the registry agreement represent a good faith
effort by ICANN to estimate the costs to ICANN of providing services to new gTLDs.
The costs of the RSEP process will be borne by registry operator in an effort to match benefits to
costs, (ICANN may elect to pay a portion of the fee);
In line with past practice, collection of the registrar fee from registries is necessary in the event
that registrars fail to approve the variable accreditation fee; registry operator will be able to
recoup the cost of the fee from registrars.

Summary of Comments
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Section 6.1 Registry‐Level Fees. RySG repeats the comments it made to the v1, v2 and v3 Registry
Agreements: “The GNSO policy on new gTLDs recommends that ICANN take a consistent approach to
registry fees, but in no way mandates that ICANN impose a one‐size‐fits‐all model. Registry operators
strongly reject this model. The proposed mechanism seems to abandon any cost‐recovery obligations
and, in the end, amounts to a revenue share.” RySG (21 July 2010).
Section 6.2 Cost recovery for RSEP. RySG urges ICANN to reconsider this provision in light of the strongly
negative affect it could have on innovation in the TLD space as detailed in RySG’s earlier comments on
versions 1, 2 and 3 of the registry agreement. In addition, the RySG notes that no changes have been
made to the amount of the fees recommended for the RSEP panels. We believe the level of fees seems
extremely high. What are the individual cost factors that make up this estimate? The RSEP process was
implemented several years ago when there was no historical basis that could be used to develop a cost
model. There are now a few actual RSEP cases that have been processed. The cost model should be re‐
evaluated and made more cost effective. RySG (21 July 2010).
Section 6.3 Variable Level Registry Fee. RySG repeats is comments regarding v2 and v3 also objects to
the notion of registry operators being forced to act as guarantors for registrars, especially in light of
ICANN’s role in accrediting these registrars, including vetting and due‐diligence regarding financial
qualifications of such registrars. At this point in time, registries have no ability to select the registrars
they do business with. If ICANN were to revisit the obligation of registries to use all registrars accredited
by ICANN that elect to do business in a TLD, then we can revisit this obligation as it would allow the
registries to perform due diligence. If ICANN accredits registrars who can’t or won’t pay, this should not
become an obligation of registries. RySG repeats the comments it made regarding the v3 Registry
Agreement, which suggests additional language: “Registry Operator shall only be required to remit to
ICANN the fees described in this Section …that it actually receives from registrars after submitting
invoices for such fees. Registry Operator shall not be deemed in any way to be a “guarantor” for
registrars, and has no obligation to make affirmative collection efforts beyond those made in its sole
discretion in the ordinary course of business. Registry Operator’s failure to collect any such funds from
registrars shall not be deemed a material breach of this Agreement.” Finally, as more of the burden of
payments to ICANN come from the registries, the registries believe that it should have a similar approval
right to the ICANN budget as currently enjoyed by the registrars.
RySG (21 July 2010).
Different fee models for different types of TLDs. Given the high fees and costs associated with applying
for and operating a new gTLD, ICANN should consider setting up different fee models for different types
of TLD applications to alleviate the costs on applicants. A sensible fee model will greatly enhance the
chance of success for the new gTLD process. CNNIC (21 July 2010).
Reduced Not‐for‐profit organizations. ICANN should reveal and detail its actual costs for reviewing each
new gTLD application and consider setting a lower cost pricing structure for not‐for‐profit organizations
that will allow ICANN to recover its costs without imposing additional overhead on the not‐for‐profit
applicants. This transparency and pricing consideration should also apply to extended evaluation fees,
objection filing and proceeding fees (in objection proceedings fees should be capped, or at least the
initial fees that must be paid as a “deposit” on the proceeding). ICANN should consider a two‐tiered cost
structure to separate commercial uses of the new gTLDs from the informational, educational and
lifesaving functions served by not‐for‐profit organizations. AAMC (21 July 2010). Red Cross (21 July
2010). NPOC‐FC (21 July 2010).
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Reduced fees for small cities, small cultural and linguistic community TLDs.
Special consideration, including reduction of the $185K application fee and $25K annual fee, should be
given for small cities and small cultural and linguistic communities which do not intend to compete with
general commercial TLDs such as .com or new brand TLDs and for whom the current level of fees is not
affordable. It is understood that a lower but appropriate application fee is still needed in order to
prevent excessive applications. JIDNC (21 July 2010).
Reduced fees for developing country applicants. Special consideration regarding technical requirements
and fees for developing country applicants representing cultural, linguistic and geographical
communities is appropriate and consistent with the advice of the GAC in its Brussels communication. A.
Al‐Zoman (21 July 2010). Arab Team (21 July 2010).

Analysis of Comments
The uniform registry fees proposed by ICANN in the registry agreement represent a good faith effort by
ICANN to estimate the costs to ICANN of administering the new gTLD program. As such, fee reductions
for different types of TLDs are not possible and would result in potential shortfalls in funding for the
gTLD program.
The cost for RSEP will be the responsibility of the registry operator seeking to benefit from the proposed
new service. Given the potential volume of new gTLDs and the multitude of potential services that could
impact the security and stability of the DNS and the Internet, ICANN cannot agree to absorb this cost as
there are not the resources available to do so. Alternatively, ICANN could raise fees in other areas but
because there would not be a one‐to‐one match between effort and cost, the increase in fees would
probably be set higher than necessary in order to mitigate risk. The current agreement provides the
flexibility for ICANN to cover some of the RSEP costs in appropriate situations at its discretion. ICANN
will seek to make the RSEP process as cost effective as possible.
The mechanism for the collection of the Variable Level Registry Fee (i.e., registrar fees) is based on all
current registry agreements and is necessary in order to ensure that ICANN collects sufficient funds to
perform its obligations. In the event that registrars fail to approve this fee, registry operator will be
invoiced to cover the fee and may include it as part of the invoiced fees to registrars. Registry operator’s
registry‐registrar agreement should contemplate this possibility and require registrar to agree to the
increased fee in the event registrars fail to approve the fee.

Indemnification

Key Points
•
•

With regard to risk sharing among ICANN and its contracted parties, the risks of TLD operation
should be borne by registry operator;
ICANN has agreed to consider certain limitations on registry operator’s indemnification
obligations.
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Summary of Comments
Section 7.1 Indemnification of ICANN. The RySG repeats the concerns expressed in v3, namely, that this
indemnification obligation remains uncapped and overbroad. Not only has ICANN ignored the
comments made by the RySG, it decided to go the opposite way and add additional overbroad
categories of indemnities in favor of ICANN. Not only does ICANN now require the registries to
indemnify for everything that arises out of the operation of the registry or the provision of services, it
now requires registries to indemnify for everything “arising out of or relating to intellectual property
ownership rights with respect to the TLD” and “the delegation of the TLD to Registry Operator.” This
violates fundamental fairness, and the notion that indemnification is a risk‐transfer mechanism to be
used in allocating responsibility for a specific and identified risk of loss. In addition, most of the potential
claims relating to or arising out of the delegation of the TLD relate to actions or omission by ICANN and
not the Registry Operator. There is no reason for the Registry Operator to be indemnifying ICANN for
actions or omissions beyond the control of ICANN. ICANN needs to stand behind its process for the
delegation, including everything that is in Applicant Guidebook, dispute processes, etc. None of these
were created by, or performed by, the Registry Operator. It is unconscionable to make the Registry
Operator indemnify for these types of claims.
Therefore, the RYSG makes the following recommendations:
1. Eliminate the added language in DAG 4 regarding indemnifying for IP claims and claims arising from
the delegation of the TLD;
2. Make the indemnity section mutual, limiting the indemnity section to material breaches of
representations and warranties, and to gross negligence and willful misconduct of either party.
3. As stated in the RySG comments to v3, delete, “Registry Operator’s operation of the registry for the
TLD or Registry Operator’s provision of Registry Services” and replacing it with “Registry Operator’s
material breach of any representation or warranty specifically identified as such in the Agreement, or
the gross negligence or willful misconduct of Registry Operator, its employees, agents, or contractors in
the performance of this Agreement.”
4. As stated in the RySG comments to v3, the RySG requests to insert “reasonable” before “legal fees”.
RySG (21 July 2010).
Regarding Section 7.1(b)‐‐ The RySG repeats its v3 comments, namely, that the RySG advocates that the
following sentence be deleted, “For the purposes of reducing Registry Operator’s liability under Section
8.1(a) pursuant to this Section 8.1(b), Registry Operator shall have the burden of identifying the other
registry operators that are engaged in the same actions or omissions that gave rise to the claim, and
demonstrating, to ICANN’s reasonable satisfaction, such other registry operators’ culpability for such
actions or omissions.” There is no way the Registry Operator would know that information or have
access to the information to make such a demonstration. RySG (21 July 2010).

Analysis of Comments
The risks of operating the TLD are appropriately borne by registry operator. Pursuant to the consultation
held with the Temporary Drafting Group on 8 September 2010, ICANN has agreed to consider certain
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limitations on registry operator’s indemnification obligations in the event of claims related to matters
that are completely outside the control of registry operator. ICANN staff has invited the RySG to propose
language more precisely defining the exceptions to registry operator’s indemnification obligations.
The indemnity limitation provisions introduced in Section 7.1(b) were included in response to comments
of the RySG. If a registry operator wishes to avail themselves of this protection, it is appropriate that the
registry operator bare the burden of demonstrating the relative culpability. If it is unable to do so, it is
appropriate for registry operator to take on the full liability.
Definition of Security and Stability

Key Points
•

ICANN staff has reviewed the use of the defined terms in the agreement and found that they are
not inappropriate in the context in which they are used.

Summary of Comments
Section 7.3 Defined Terms.
In addition, the v3 (now v4) Registry Agreement language seems to come from the Registry Services
Evaluation Policy (RSEP) definition of an “effect on security” that is found in all Registry Agreements. The
RSEP discusses how new registry services should not negatively impact security, and that new registry
services should be compliant with applicable relevant standards. That context is missing in the
Guidebook. Without that context, the language has become more expansive and open to interpretation.
Both ICANN and the RySG desire that registries function within applicable standards, and that current or
future registry services not be the genesis of security problems. RySG (21 July 2010).
Regarding Section 7.3(b) ‐‐ The RySG believes this section is over‐broad, and conflicts with Specification
6 section 1 (“Standards Compliance”), which refers only to IETF standards.
We also repeat our DAG3 comments: This language is unacceptable: “authoritative and published by a
well‐established, recognized, and authoritative standards body, such as the relevant Standards‐Track or
Best Current Practice Requests for Comments (“RFCs”) sponsored by the Internet Engineering Task
Force”. ICANN should not leave the language open‐ended and make contracted parties subject to any
and all standards bodies. ICANN needs to more explicitly enumerate the standards and name the
authoritative body, which we believe is the IETF. Application of additional standards should be
considered via the Consensus Policy process instead. RySG (21 July 2010).
Moreover, the v3 Registry Agreement definitions misunderstand IETF practices and definitions. The
contract language must be revised to adhere to proper terminology. The inclusion of “Standards‐Track”
[sic] is inappropriate, since only some documents on the “standards track” are authoritative. IETF
Internet specifications go through stages of development, testing, and acceptance. Within the Internet
Standards process, these stages are called "maturity levels." These maturity levels include "Proposed
Standard", "Draft Standard", and "Standard" Specifications.1 Documents at lower maturity levels are not
Internet Standards, do not enjoy enough development or vetting, and registries should not be required
to follow them.
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Contracted parties should not be required to adhere to IETF Best Practices or “best current practice
RFCs”. By definition, best practices are not mandatory, and the IETF chose to make them Best Practices
for a reason. Nor are IETF BCPs considered technical standards. They tend to deal with processes and
procedures rather than protocols ‐‐ they represent a consensus of a way to do something because it is
recognized that a user experience can be enhanced when there is an agreed‐upon way to complete a
task. However, interoperability is not usually applicable. As long as the user experiences standards‐
compliant behavior, ICANN does not need to say more about how that behavior is achieved. RySG (21
July 2010).

Analysis of Comments
ICANN staff has reviewed the use of the defined terms in the agreement and found that they are not
inappropriate in the context in which they are used. ICANN must retain the right to act in response to
certain threats to security and stability even if those threats are not caused by registry operator or affect
systems other than registry operators' systems. ICANN is open to further discussion regarding specific
proposed changes to "security and stability" definitions and related provisions, but a wholesale
redefinition of stability to focus only on the stability of registry systems would not be appropriate or
consistent with other ICANN agreements and policy.

Change in Control of Registry Operator

Key Points
•

The new version of the agreement has implemented reasonable parameters for providing
consent to proposed change in control transactions.

Summary of Comments
Section 7.5 Change in Control. The RySG repeats its v3 comments, namely, that:
a) In the second sentence, after “organized” insert the text, “in the same legal jurisdiction in which
ICANN is currently organized and”. This is in keeping with ICANN’s recommendation 1.11.1, in its
February 26, 2009 Implementation Plan for Improving Institutional Confidence, that ICANN retain its
headquarters in the United States “to ensure certainty about ICANN’s registry…agreements.” This is also
consistent with ICANN’s promise in Section 8(b) of the Affirmation of Commitments that ICANN “remain
a not for profit corporation, headquartered in the United States of America with offices around the
world to meet the needs of a global community.” RySG is concerned that ICANN’s unwillingness to make
the change it requested in its v2 Registry Agreement comments suggests a desire to evade these cited
commitments by a re‐organization. RySG (21 July 2010).
b) The RySG remains concerned about the impact of this section on securities laws as possibly requiring
notification prior to public disclosure. Accordingly, the RySG recommends saving language, potentially as
follows: “Under no circumstances shall Registry Operator be required to disclose any event to ICANN
earlier than Registry Operator is required to publicly disclose such event under applicable securities
laws.”
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In addition, the RySG believes with the additional language inserted, this section has become impractical
and not feasible for public companies. There are absolutely no timelines imposed on ICANN, nor are
there any real objective standards, which leads to unpredictability and instability. We believe a
discussion needs to be had with the legal working group on the Operational and legal aspects of the
entire process. We do not disagree that it is appropriate for ICANN to have a consent right, but
commercially it needs to be a more stream‐lined predictable approach to enable businesses to get loans,
approval from shareholders, etc. Most regulators do this within 30 or 60 days. ICANN should adhere to a
strict timeline as well. RySG (21 July 2010).

Analysis of Comments
ICANN has revised this provision in the draft of the form registry agreement posted with AGBv.5 to
provide that no consent will be required for a reorganization assignment by ICANN only if such
reorganization results in a similar entity within ICANN’s current jurisdiction.
Potential securities law problems have not been adequately explained by the RySG and the suggested
additional sentence is unworkable as many transactions are never required to be disclosed under
applicable securities laws.
To provide business model predictability for gTLD registries, ICANN has implemented reasonable
parameters for providing consent to proposed change in control transactions, including a 60‐day total
review period.

Amendment Process

Key Points
•
•

As requested, ICANN will include a wide cross section of the community in future amendment
working groups;
For clarification, the revision of registry level fees is meant to be included within this process.

Summary of Comments
Amendment Working Group composition (registry agreement 7.6(e)(iv)). As all members of the wider
GNSO community, particularly registrants, may be affected by amendments to registry agreements,
each GNSO stakeholder group should be guaranteed representation in the working group convened to
consider amendments. The addition of members beyond registries should not be left to ICANN’s
discretion. W. Seltzer (21 July 2010). R. Dammak (July 2010).
Section 7.6 Amendments and Waivers.
The RySG is very happy with the changes made in this section and we appreciate all of the work done by
ICANN staff in conjunction with the legal working group. The only comments we have would be to add
the notion of the determination of fees to pay to ICANN under the agreement as a “Restricted
Amendment”. We do not believe this is the appropriate process for the determination of how much a
Registry Operator pays ICANN. If, however, this is left to the amendment process, then if a request were
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made by ICANN to change the fees, then the Registries should have an approval right on ICANN’s overall
budget. We cannot be subject to a possible amendment of fees, without having any right to get an
accounting and approval right over where those fees are spent. RySG (21 July 2010).

Analysis of Comments
ICANN will engage a wide cross‐section of the community as part of the working group that will consider
uniform amendments to registry agreements. However, it would not be appropriate or necessary for
every GNSO stakeholder group to be represented in the group.
The negotiated uniform amendment provision provides ICANN with the ability to make important
changes to the agreement without having to negotiate what could be hundreds of contracts separately.
Raising fees is a key provision that ICANN intends to be within this process. The provision itself provides
multiple safeguards against arbitrary and capricious increases in fees. In order to obtain the approval of
registry operators to raise fees, ICANN will inevitably have to demonstrate the need for the those fees
and the manner in which they will be spent.

Escrow Specification (Specification 2)

Key Points
•
•
•

Technical comments have been considered by ICANN technical staff and implemented as
appropriate;
ICANN will not be a party to escrow agreements for new gTLDs;
Amendments to specification 2 (Data Escrow) must be agreed upon by the escrow agent or an
alternative escrow agent must be engaged.

Summary of Comments
Part A ‐‐Technical Specifications.
Care must be taken to properly define all terms. For example, “Registry Data”, “Registry Database” and
“Escrow Records” are never defined. “Deposits” is also not really defined, but is used throughout this
Specification 2. In 1.2 reference is made to “full or incremental deposit”, but these should follow the
capitalized, defined terms.
Part A, 4.8 Detailed File Formats: This is missing the transaction file format for incremental
feeds.
Part A, 4.8.1 Domains. #5 says “Registrar Handle for the initial sponsoring registrar”. Infinitely
reporting a domain’s initial sponsoring registrar seems to serve no purpose, and is unduly
burdensome.
Part B now says: “Registry Operator will be provided with the right to designate a third‐party
auditor to audit Escrow Agent’s compliance with the technical specifications and maintenance
requirements of this Specification 2 no more than once per calendar year.” ICANN should not
prohibit Registry Operators from auditing their escrow providers more frequently. Registry
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Operators are basically held liable for the performance of escrow, and should have the right to
look into problems responsibly. The base agreement allows ICANN to audit Registry Operators
multiple times per year‐‐ICANN should not prohibit similar diligence by Registry Operators.
Part B, #3 Ownership. A limitation on the “ownership” right must be placed as follows: “for the
limited purpose of maintaining operation of the registry.” This limitation should apply both
during and after the term of the Registry Agreement.
Part B, #5: Copies. Should be amended to read: “… Registry Operator shall bear the expense of
such duplication “if the escrow agreement so specifies”.
Part B, #6: Release of Deposits. Amend to read: “… or receives one of the following written
notices by ICANN, along with evidence that ICANN has so notified Registry Operator in writing,”
stating that…’
RySG (21 July 2010).
Data Escrow Technical Comments. For the specific reasons outlined in Demand Media’s comments,
Demand Media believes that use of an Incremental data extract process in the Registry Escrow process
will increase complexity, development cost and lead‐time to loading data. Demand Media (22 July 2010).
Escrow Agent (sec. 1.1). To avoid a significant technical bandwidth burden on the Escrow Agent, this
section should state that the Full Deposit will reflect the state of the registry as of time (UTC) on each
day as mutually agreed on by Registry Operator, ICANN and Escrow Agent. Iron Mountain (22 July 2010).
Deposit transmission mechanism (sec. 2). This section disagrees with Section 4.13(5) of Part A. Iron
Mountain recommends that the Specification requires electronic escrow unless approved by ICANN. It is
difficult to manage the timing and receipt of deposits which are submitted physically. It is a best practice
to reduce the number of touch‐points in order to increase speed and security. Iron Mountain (22 July
2010).
Escrow deposit format (sec. 4.4.). It appears that ICANN is giving the option to registry operators to
submit their escrow deposits in either XML or CSV format. This section is ambiguously worded and
needs to more clearly state the option. It is important to state that having multiple file formats can slow
down ICANN’s or another registry’s ability to utilize the escrowed data. Iron Mountain (22 July 2010).
Field order in the record (sec. 4.8). Section 4.8 needs to be edited to say that the order in “which fields
are presented is the order in which they must be in the respective record.” If registry deposits have
different data in different order, it is almost impossible to perform automated or partially‐automated
verification. The more manual any part of the escrow process is, the more expensive it will be to the
registry operator. Inconsistent ordering of fields could also cause integration problems if a registry fails
and escrow files are given to a new registry to be integrated. Iron Mountain (22 July 2010).
Depending on what is truly required to meet the verification requirement discussed in Sec. 7 of both
Parts A and B, there needs to be a way to identify which syntax is being used (IPv4 or IPv6). Iron
Mountain suggests changing the file type from “NSIP” to NSIP4”or “NSIP6”, depending on the syntax.
Iron Mountain (22 July 2010).
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Algorithm; verification (sec. 4.13). Section 4.13(4) states a “suggested” algorithm for Hashes is SHA256.
To promote consistency across registry escrow deposits with quicker utilization, reduced cost and higher
quality of verification, Iron Mountain recommends requiring a singular Hash algorithm with SHA256
being preferred. There should also be more detail regarding HASH implementation. Also, in Section
4.13(4) it is not clear exactly what needs to be validated. By not specifying what verification means, how
can ICANN ensure consistency across all Escrow Agents? A suggestion for what Verification could be is:
the Deposit file will be split into its constituent reports (including the format report prepared by Registry
Operator and appended to the Deposit), check its format, count the number of objects of each type, and
verify that the data set is internally consistent. This program will compare its results with the results of
the Registry‐generated format report, and will generate a Deposit format and completeness report. Iron
Mountain (22 July 2010).
Data Escrow Agreements—ICANN should be a party to every agreement. The current DAG departs from
best practice and merely requires ICANN to be named a beneficiary of a registry data escrow agreement.
This will prevent ICANN from amending, modifying or terminating the agreement and will lead to
tremendous variances among registry data escrow agreements that will ultimately make it difficult for
ICANN to ensure that a minimum level of expectations are met and to ensure compliance. If there is one
Registry Agreement with ICANN and the registry operator, then it also makes sense and is in the best
interest of stability and registrants to have one Escrow Agreement with ICANN, the registry operator and
the escrow agent as parties. ICANN should be included as a party to every registry data escrow
agreement. Iron Mountain (22 July 2010).
In addition:
• It seems imprudent that the escrow agent for the registry operator does not require ICANN
approval. Per Specification 2 anyone can be named as the escrow agent.
• Requiring the escrow agent to deliver all the contents in its possession within 24 hours may not
be technically feasible depending on volume, location and method of delivery.
• There is no description of how ICANN would like released data delivered –e.g., electronic? On
physical media?
• Regarding 7.2 addressing verification procedure failure by the registry operator, there needs to
be a more specific timeline for the registry operator to fix issues with its deposits.
• The intent of Section 8 is unclear, but the result is that it holds the escrow agent hostage. It is
inappropriate to require the escrow agent to amend its escrow agreement with the registry
operator based on any amendment to Specification 2 when the escrow agent is not a party to
Specification 2. Ten days is not enough time for the escrow agent to consider whether it is
willing to make these changes. If the escrow agent decides not to accept the changes, then ten
days is definitely not enough time for the registry operator to find a new escrow agent, contract
with them and begin depositing data. Iron Mountain (22 July 2010).

Analysis of Comments
All technical comments from the RySG and Iron Mountain were taken into account by ICANN technical
staff and are reflected, as appropriate, in the specifications to the draft of the form registry agreement
posted with AGBv.5. Specifically, a number of technical requirements have been removed from
Specification 2 in favor of a reference to the Domain Name Data Escrow Specification (development still
in progress) available at http://wwwtools.rfc‐editorietf.org/rfchtml/rfc5731.txtdraft‐arias‐noguchi‐
registry‐data‐escrow.
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For ease of administration, ICANN will not be a direct party to escrow agreements for new gTLDs. ICANN
is required to be a named third party beneficiary and as such will have certain rights to enforce the
agreements in appropriate circumstances. If the minimum level of protections mandated by the
specifications to the registry agreement are not met in the escrow agreements, ICANN can take action
against registry operator directly to remedy such deficiencies.
The draft form registry agreement posted with AGBv.5 will include a requirement that ICANN approve
the proposed escrow agent and any amendments to the escrow agreement.
Amendments to Specification 2 that registry operator agrees to must be implemented into the escrow
agreement. If escrow agent is unwilling to make conforming changes, registry operator will be required
to seek an alternative escrow agent or risk being found to be in breach of the registry agreement.

Functional Specifications (Specification 6)

Key Points
•
•
•

All required specifications will be either in the body of the registry agreement or in the
specifications, both of which can only be amended as specified in the Registry Agreement or
upon mutual agreement;
The appointment of an emergency back up registry operator is an important requirement for
the continuity and stability of the registry;
ICANN technical staff has considered all technical comments and implemented appropriate
changes.

Summary of Comments
Functional and Performance specifications. All functional performance specifications should be included
in the body of the agreement (or specifications) and should not reference a link on the web that may be
modified by ICANN. If ICANN insists on a hyperlink it should have a date certain and it should be made
clear that any changes must be mutually agreed to by the parties. RySG (21 July 2010).
6.2: Registry Services and Continuity
As per the RySG’s objection to DAG3, Section 6.2 requires that a registry operator designate a back‐up or
successor registry operator‐‐ before even beginning operations. This may be an impossible obligation for
some registries to meet. It is unclear whether another registry would even promise to serve as a
continuity provider, nor is it clear that the successor registry continuity provider would be compensated.
Finally, if a registry fails, a reason for such failure could be due to a failed business model of the original
registry. In such an event, no one should be forced to continue to operate a failed registry. Finally,
requiring registries to back each other up in advance presents some business issues. RySG (21 July 2010).
RySG notes that registrars are not obligated to designate back‐up or contingency successors. ICANN has
a process for providing continuity when registrars fail, involving an EOI and bidding process. RySG (21
July 2010).
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The RySG believes that Section 6.2’s sentence should be replaced with: “Registry Operator shall have a
business continuity plan.” RySG (21 July 2010).
6.4 Performance Specifications
In general, Section 6.4 continues to contain a variety of critical problems, and RySG did not see that its
DAG3 comments were worked into DAG4. Section 6.4’s current contents:
1) are sometimes confusing,
2) discourage registry stability and security, and
3) depart from proven measurement and reporting practices that have served everyone well in the past.
These departures from industry practice have been made without explanation. RySG therefore requests
that ICANN work on a thorough review of section 6.4. A (non‐exhaustive) list of examples is provided
below (see our DAG3 public comments for additional). RySG (21 July 2010).
A general problem is that ICANN has created new SLA, measurement, and reporting regimes that do not
always work well with the realities of registry operations. In the existing gTLD registry contracts,
registries are allowed scheduled and unscheduled downtimes for their various services. Scheduled
downtime allowances encourage regular maintenance, which strengthens registry security and stability.
The requirement to report unscheduled maintenance is an indicator of unexpected problems and
therefore contributes to registry security and stability. RySG (21 July 2010).
As we mentioned in DAG3, the new base agreement does not distinguish between scheduled and
unscheduled downtimes, instead lumping them together. And the new agreement allows less total
downtime than the existing contracts, which seems overly aggressive. Further, there are no longer any
allowances for extended annual downtimes. Those are sometimes needed to comply with new
requirements (such as new RFCs), moves to new data centers, etc. Together, these changes may
discourage registry security and stability, rather than encouraging them. RySG (21 July 2010).
RySG’s Non‐exhaustive list of examples of where Specification 6 is confusing, or technically problematic.
DNS name server availability (page 54):
With regard to “DNS name server availability” of “432 min of downtime (99%)”: Does this imply
that one server with more than 432 minutes of downtime violates the SLA? Or is a server
considered unavailable for the month if it had greater than 432 minutes of downtime? Say that
a TLD has 10 servers globally dispersed and each had non‐overlapping 45 minutes of downtime
over a calendar month. Therefore 9 were operational at any point in time. What is the final DNS
service availability for the month?
This may have an unintended consequence of favoring a 100 percent anycast solution, so that
no single site is unavailable. Best practice currently is to have a combination of anycast and
unicast for security and stability purposes, but this SLA may drive to all to anycast.
DNS, WHOIS, and SRS RTT (pages 54‐57):
For these, is the registry expected to monitor RTT from the client? This would be confusing,
costly, and an unnecessary departure from past proactive. Recommend that this be revised to
measure from receipt and response of a query/transaction at the registry’s gateway. If truly
measured from the client, especially for EPP, the registry SLR is at risk from poorly connected
registrars located in geographically regions distant from the registry. The registry has no ability
to select registrars and therefore has no control over meeting this SLR. Why not just use the
CNNP test for resolution services?
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The SLAs conflate port 43 and Web‐based WHOIS SLAs. Port 43 and Web are two completely
different services. RTT for Web WHOIS is not really applicable and should be deleted.
Measuring EPP parameters (page 57)
Probes should query domain names, not IP addresses. The requirement will not allow registry
operator to move or upgrade data centers or migration to new IP ranges. Registries require
registrars to connect using the EPP domain name. Some IP addresses will be inactive at any
point in time, such as those for alternate data centers or disaster recovery sites. This comment
may also apply to DNS and WHOIS.
“DNS Update Time” (page 56):
With respect to “all the name servers”, this is likely to result in the unintended consequence:
discouraging deployment of DNS servers in developing regions where bandwidth limitations may
create update delays. The logical response would be for registry operators to avoid deploying
services in certain regions of the world. in order to make sure all servers can be updated within
the required time. Is DNSSEC data included in “DNS information”? Seems likely from the
context. A delay in updating DNSSEC data may be more probable than other updates. RySG (21
July 2010).

Analysis of Comments
All required specifications will be either in the body of the registry agreement or in the specifications,
both of which can only be amended as specified in the Registry Agreement or upon mutual agreement.
The referenced link would be to the page on the ICANN website that contains the specification attached
to the agreement.
The requirement to appoint a back‐up operator has been replaced with the requirement to maintain a
business continuity plan.
ICANN technical staff will work with the technical community to ensure that the technical requirements
in Section 6.4 comport to current best practice, are technically feasible and will promote security and
stability across the DNS and the Internet. Several suggested changes are reflected in Specification 6 to
the draft form registry agreement posted with AGBv.5
Miscellaneous/Other

Key Points
•
•

Approval of the ICANN board will not be required for each new gTLD but the Board retains
ultimate responsibility and oversight for the program and will consider individual applications in
certain, limited circumstances;
The current form of the agreement contains the requisite flexibility for multiple types of registry
operators;

Summary of Comments
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Board approval of each registry agreement. The explicit requirement for Board approval of each new
registry agreement will add delay and uncertainty to what should be made a routine process. The Board
is able to request informational updates and to intervene against a harmful decision without this
procedural step. W. Seltzer (21 July 2010). R. Dammak (July 2010).
Role of not‐for‐profits. Language preceding the draft Registry Agreement refers to commercial purposes
envisioned for new gTLDs and does not take into account the way in which some new registries may be
used, such as to further a not‐for‐profit mission. Red Cross (21 July 2010).
Different forms needed. ICANN should develop agreements that address specific variations of
application types rather than pursuing a one‐size‐fits‐all approach. E. Brunner‐Williams (Module 5, 21
July 2010).
Representation and warranties (sec. 1.3). Subsection (iii) should read: “Registry Operator has duly
executed and delivered to ICANN…” The phrase “and the other parties thereto” appears to be a
typographical error. RySG (21 July 2010).

Analysis of Comments
The ICANN Board has recently resolved that it will approve a standard process for staff to proceed to
contract execution and delegation on applications for new gTLDs where certain parameters are met, but
that the Board reserves the right under exceptional circumstances to individually consider an application
for a new gTLD to determine whether approval would be in the best interest of the Internet community.
ICANN recognizes that new gTLDs will be used for a variety of purposes including non‐commercial
purposes.
The current draft of the registry agreement includes certain alternative provisions for different
applicants and contains the requisite flexibility to apply to a variety of different types of gTLDs that are
operated under differing business plans.
The reference to the “other parties thereto” is intentional and is meant to apply to the third party
financial institution or other provider of the continuing operations instrument that will be responsible
for funding the registry operations in the event of a registry failure. The draft form registry agreement
posted with AGBv.5 will clarify that Registry Operator will be required to deliver a duly executed
instrument.

RESPONDENTS
Amadeu Abril i Abril (A. Abril i Abril)
Adobe Systems Incorporated (Adobe Systems)
AFNIC
African ICANN Community
Erick Iriarte Ahon (E.I. Ahon)
Anne Aikman‐Scalese (A. Aikman‐Scalese)
AIM—the European Brands Association (AIM)
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American Intellectual Property Law Association (AIPLA)
American Red Cross (Red Cross)
Ron Andruff (R. Andruff)
Arab Team
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AusRegistry International Pty Ltd. (AusRegistry)
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Big Room Inc. (Big Room)
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Blacknight Solutions (Blacknight)
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British Broadcasting Corporation (BBC)
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China Organizational Name Administration (CONAC)
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Coalition Against Domain Name Abuse (CADNA)
Coalition for Online Accountability (COA)
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dotBERLIN Gmbh & Co. (dotBERLIN)
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H. Lundbeck A/S (H. Lundbeck)
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Microsoft Corporation (Microsoft)
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Philip Morris International Management S.A. (PMI)
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This expert determination is made in expertise proceedings pursuant to Module 3 of the
gTLD Applicant Guidebook (“Guidebook”) and its Attachment, the New gTLD Dispute
Resolution Procedure (the “Procedure”). These proceedings take place under the
International Chamber of Commerce (“ICC”) Rules for Expertise (in force as from
1 January 2003) (the “Rules”), as supplemented by the ICC Practice Note on the
Administration of Cases under the Procedure (the “ICC Practice Note”).

1. INTRODUCTION
1.1

The Internet Corporation for Assigned Names and Numbers (“ICANN”) has implemented a
program for the introduction of new generic Top-Level Domain Names (“gTLDs”). Further
to this program, parties may apply for new gTLDs in accordance with the terms and
conditions set by ICANN. Procedure, article 1(a).

1.2

The program includes a dispute resolution procedure for resolving disputes between a party
who applies for a new gTLD and a party who objects to the application – namely, the
Procedure. Id., article 1(b). The Procedure provides that dispute resolution proceedings
shall be administered by a Dispute Resolution Service Provider (a “DRSP”) in accordance
with the Procedure and the applicable DRSP rules identified in article 4(b) of the Procedure.
Id., article 1(c).

1.3

By applying for a new gTLD, an applicant accepts the applicability of the Procedure and the
applicable DRSP rules. An objector likewise accepts the applicability of the Procedure and
the applicable DRSP rules by filing an objection to an application for a new gTLD. The
parties cannot derogate from the Procedure without the express approval of ICANN and
cannot derogate from the applicable DRSP rules without the express approval of the relevant
DRSP. Id., article 1(d).

1.4

There are four types of objections a party may raise against an application for a new gTLD.
Id., article 2(e). One of these is known as a “Community Objection”. A Community
Objection is an objection that there is substantial opposition to the application from a
significant portion of the community to which the string (i.e., the new gTLD) may be
explicitly or implicitly targeted. Id., article 2(e)(iv). The Fédération Internationale de
Basketball (the “Objector”) has raised this type of objection against the application of dot
3
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Basketball Limited (the “Applicant”) for the new gTLD “.BASKETBALL” (the
“Application”).
1.5

Pursuant to articles 3(d) and 4(b)(iv) of the Procedure, Community Objections shall be
administered by the ICC International Centre for Expertise (the “Centre”) in accordance
with the Rules, as supplemented by the ICC as needed. The ICC Practice Note is such a
supplement to the Rules. In the event of any discrepancy between the Procedure and the
Rules, the Procedure shall prevail. Id., article 4(c). In all cases, the expert shall ensure that
the parties are treated with equality, and that each party is given a reasonable opportunity to
present its case. Id., article 4(e).

1.6

The Objector’s contact details are as follows:
FÉDÉRATION INTERNATIONALE DE BASKETBALL
Attn: Mr. Patrick Koller, Communications Director

Contact Information
Redacted

1.7

The Objector is represented by:
Ms. Kathryn A. Kleiman
Mr. Robert J. Butler
Contact Information Redacted

1.8

The Applicant’s contact details are as follows:
DOT BASKETBALL LIMITED

Attn: Mr. Geir Andreas Rasmussen

Contact
Information
Redacted

1.9

The Applicant is represented by:
Mr. Peter Young
FAMOUS FOUR MEDIA LIMITED

Contact Information Redacted
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1.10

The Expert in these proceedings is:
Ms. Jennifer Kirby
KIRBY
Contact Information Redacted

1.11

The contact details for the Centre are:
Ms. Hannah Tümpel
ICC INTERNATIONAL CENTRE FOR EXPERTISE
Contact Information Redacted

2. PROCEEDINGS
2.1

Below is a summary of the main procedural steps in these proceedings.

2.2

On 13 March 2013, the Objector filed its Community Objection with the Centre (the
“Objection”) pursuant to article 7 of the Procedure.

2.3

By letter dated 3 April 2013, the Centre notified the parties that it had conducted an
administrative review of the Objection pursuant to article 9(a) of the Procedure and had
found the Objection in compliance with articles 5 through 8 of the Procedure. The Centre
accordingly registered the Objection for processing in accordance with article 9(b) of the
Procedure.

2.4

By letter dated 7 May 2013, the Centre informed the parties that it had decided to
consolidate this case with case EXP/503/ICANN/120 pursuant to article 12 of the Procedure.

2.5

On 7 June 2013, the Applicant submitted its response to the Objection (the “Response”)
pursuant to article 11 of the Procedure. By letter dated 12 July 2013, the Centre confirmed
to the parties that the Response was in accordance with the Procedure and the Rules.

2.6

On 23 August 2013, the Vice-Chairman of the Standing Committee appointed Ms. Kirby as
the Expert in the consolidated proceedings pursuant to article 13 of the Procedure, article
9(5) of the Rules and article 3(3) of Appendix I to the Rules.
5
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2.7

On 26 August 2013, the Centre confirmed the full constitution of the Expert Panel and
transferred the file to the Expert. The Centre clarified that, despite the consolidation of this
case with case EXP/503/ICANN/120, the Expert was to render a separate determination for
each case.

2.8

Article 21(a) of the Procedure, provides that the Centre and the expert shall make reasonable
efforts to ensure that the expert renders her decision within 45 days of the “constitution of
the Panel”.1 The Centre considers that the Panel is fully constituted when the expert is
appointed, the parties have paid their respective advances on costs in full and the file is
transmitted to the expert. In this case, the Panel was constituted on 26 August 2013. The
Centre and the Expert were accordingly to make reasonable efforts to ensure that her
determination was rendered no later than 10 October 2013. Procedure, articles 6(e), 6(f).

2.9

Further to paragraph 6 of the ICC Practice Note, the parties waived the requirements for the
expert mission as set out in article 12(1) of the Rules.

2.10

Pursuant to article 21(b) of the Procedure, the Expert submitted her determination in draft
form to the Centre for scrutiny as to form before it was signed.

3. POTENTIAL RELIEF
Article 21(d) of the Procedure provides that the remedies available to an applicant or an
objector in these proceedings are limited to the success or dismissal of the objection and the
refund by the Centre to the prevailing party of its advance payment of costs pursuant to
article 14(e) of the Procedure and any relevant provisions of the Rules.

4. PLACE OF THE PROCEEDINGS
Pursuant to article 4(d) of the Procedure, the place of the proceedings is the location of the
DRSP – i.e., the Centre – which is located in Paris, France.

1

All quotations in this determination are set forth “as is”. Any grammatical or
typographical errors are in the original documents.
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5. LANGUAGE OF THE PROCEEDINGS
English is the language of the proceedings pursuant to article 5(a) of the Procedure. All
submissions in these proceedings have been made in English.

6. COMMUNICATIONS
Pursuant to article 6(a) of the Procedure, all communications by the parties, the Expert and
the Centre in these proceedings were submitted electronically.

7. STANDARDS AND BURDEN OF PROOF
7.1

In determining an objection, the expert shall apply the standards that have been defined by
ICANN. Procedure, article 20(a). In this regard, section 3.5 of Module 3 of the Guidebook
sets forth “Dispute Resolution Principles (Standards)” for each of the four types of objection
that can be raised under the Procedure. The standards applicable to Community Objections
are set forth in section 3.5.4 of Module 3 of the Guidebook. In addition, the expert may
refer to and base her findings upon the statements and documents submitted and any rules or
principles that she determines to be applicable. Id., article 20(b).

7.2

The Objector bears the burden of proving that its Objection should be sustained in
accordance with the applicable standards. Id., article 20(c).

8. REASONING AND DECISION
8.1

This determination is made pursuant to article 21 of the Procedure. Further to paragraph 8
of the ICC Practice Note, the parties are deemed to have agreed that this determination shall
be binding upon the parties, as permitted by article 12(3) of the Rules.

8.2

Although I have considered all of the allegations, evidence and arguments the parties have
submitted to me, I refer in my determination only to those I consider relevant to my
reasoning and decisions.
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Two-Step Approach
8.3

To have its Objection considered, the Objector must have standing. As the first step in
making my determination, I accordingly must review the Objection and decide whether the
Objector has standing to object. Guidebook, Module 3 § 3.2.2.

8.4

To have standing to raise its Community Objection, the Objector must prove that (1) it is an
“established institution” and (2) it has an “ongoing relationship with a clearly delineated
community”. Id. § 3.2.2.4. And the community named by the Objector must be a
community “strongly associated” with the new gTLD that is the subject of the Application.
Id.

8.5

If I find that the Objector has standing, my second step is to determine the merits of the
Objection in light of the standards set out in section 3.5.4 of Module 3 of the Guidebook
applicable to Community Objections. Further to those standards, I am to apply a four-part
test for determining whether there is substantial opposition to a gTLD application from a
significant portion of the community to which the gTLD may be targeted. Specifically, for a
Community Objection to be successful, an objector must prove that (1) the community
invoked by the objector is a “clearly delineated community”; (2) community opposition to
the application is “substantial”; (3) there is a “strong association between the community
invoked and the applied-for gTLD”; and (4) the application creates a “likelihood of material
detriment to the rights or legitimate interests of a significant portion of the community to
which the string may be explicitly or implicitly targeted.”
Standing

8.6

The Objector contends that it has standing to object to the Application for the new gTLD
“.BASKETBALL”. According to the Objector, it is the global governing body for
basketball and is responsible for the rules of the game and the organization and governance
of international championships. Objection at 6. It was established in 1932 as an amateur
organization, “but became representative of professional basketball as well in 1989 when
NBA [National Basketball Association] players were admitted to the 1992 Olympics for the
first time.” Id. The Objector considers that its motto, “We Are Basketball”, reflects the
“global standing of the organization with respect to the Basketball Community.” Id.
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8.7

Section 4.1 of the Objector’s statutes provides that the Objector’s mission is to “promote the
sport of basketball throughout the world and to lead the basketball movement as recognized
by the International Olympic Committee” (“IOC”). The Objector’s General Statutes,
Objection, Attachment A. To that end, as the sole competent authority in basketball
recognized by the IOC, the Objector does the following:
•

Establishes the official rules and other regulations that apply to all
international and Olympic basketball competitions, as well as the system
of competition;

•

Controls and governs the appointment of international referees;

•

Regulates the transfer of players from one country to another; and

•

Controls and governs all international basketball competitions.

Objection at 6 (citing to the “Quick facts” section of the Objector’s website).
8.8

The Objector contends that there is a “clearly delineated community”, which it calls the
“Basketball Community”, that is composed of an “extensive network of basketball
organizations, leagues and players under the leadership of [the Objector]” and is “bound
together by a singular common interest in the sport of basketball.” Id. at 8. These include
the Objector’s member federations from 213 countries in Africa, the Americas, Asia, Europe
and Oceania. Id. at 7. These federations sponsor more than 100 000 clubs involving
millions of players. Id.; the Objector’s National Federation and National Clubs and Players
Data (2003) and National Federation Information (2003), Objection, Attachment D. That
the Objector has an ongoing relationship with the Basketball Community is axiomatic.
Objection 6-8; see also the “FIBA strategy” section of the Objector’s website, Objection,
Attachment B. And the Objector considers it obvious that the Basketball Community is
strongly associated with the gTLD “.BASKETBALL”. Objection at 11.

8.9

In light of the above, the Objector considers that it is (1) an “established institution” with
(2) an “ongoing relationship with a clearly delineated community” – namely, the Basketball
Community – that is “strongly associated” with the new gTLD “.BASKETBALL” that is the
subject of the Application, and that it therefore has standing to bring its Objection. For the
reasons explained below, I agree.

8.10

Section 3.2.2.4 of Module 3 of the Guidebook sets forth a series of non-exclusive factors I
may consider in determining whether the Objector is an “established institution”. These
9
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non-exclusive factors are (1) the level of global recognition of the institution; (2) the length
of time the institution has been in existence; and (3) public historical evidence of the
institution’s existence, such as the presence of a formal charter or national or international
registration, or validation by a government, inter-governmental organization, or treaty. In all
events, however, the institution must not have been established solely in conjunction with
the gTLD application process.
8.11

That same section also sets forth a series of non-exclusive factors that I may consider in
determining whether the Objector has an “ongoing relationship with a clearly delineated
community”. These non-exclusive factors are (1) the presence of mechanisms for
participation in activities, membership and leadership; (2) an institutional purpose related to
the benefit of the associated community; (3) the performance of regular activities that
benefit the associated community; and (4) the level of formal boundaries around the
community.

8.12

In determining whether the Objector has standing, I am to “perform a balancing of the
factors listed above, as well as other relevant information”. Guidebook, Module 3 at 3-8. It
is not expected that the Objector must satisfy each and every factor considered in order to
satisfy the standing requirements. Id.

8.13

With respect to the Objector’s being an “established institution”, I note that the Applicant
does not contest that it is. The Objector was established in 1932, many decades before the
gTLD application process,2 and is the sole competent authority in basketball recognized by
the IOC. I accordingly find that it is an “established institution” for purposes of standing.

8.14

I also find that the Objector has an “ongoing relationship with a clearly delineated
community” – namely, the Basketball Community. Though it is an element an objector
must prove to establish standing (Guidebook, Module 3 § 3.2.2.4) and to prevail on the
merits of its objection (id. § 3.5.4), the Guidebook does not define what constitutes a
“clearly delineated community”. When evaluating the merits of an objection, the Guidebook
suggests that I could balance a number of factors to determine whether the community at
issue can be considered “clearly delineated”. These factors include, but are not limited to,
(1) the level of public recognition of the group as a community at a local or global level;
2

The gTLD application process opened for user registration and application submission in
January 2012. Guidebook, Module 1 at 1-2.
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(2) the level of formal boundaries around the community and what persons or entities are
considered to form the community; (3) the length of time the community has been in
existence; (4) the global distribution of the community; and (5) the number of people or
entities that make up the community. Id. § 3.5.4.
8.15

The Guidebook does not suggest any factors I could consider when considering what
constitutes a “clearly delineated community” for purposes of standing. But there is nothing
in the Guidebook that suggests that the words “clearly delineated community” should be
given any different meaning when evaluating standing than they are given when evaluating
the merits of an objection. In light of this, I consider that the five factors listed above may
be helpful to my analysis of whether the Basketball Community is a “clearly delineated
community” for purposes of assessing whether the Objector has standing.

8.16

With this approach in mind, I note that the Basketball Community, as defined by the
Objector, has existed for decades and brings together under the Objector’s leadership
member basketball federations from over 200 countries around the globe. Together, these
federations sponsor more than 100 000 basketball clubs involving millions of players in
Africa, the Americas, Asia, Europe and Oceania. The Objector’s purpose is to promote
basketball throughout the world. As the sole competent authority in basketball recognized
by the IOC, the Objector does this through regular activities that benefit the Basketball
Community. These include establishing the rules and regulations for international and
Olympic basketball competitions, governing the appointment of international referees,
regulating the transfer of players from one country to another and governing all international
basketball competitions. In light of this, I find that the Basketball Community is a “clearly
delineated community” with which the Objector has an “ongoing relationship”.

8.17

I also find that the Basketball Community is “strongly associated” with the gTLD
“.BASKETBALL”. Again, although it is an element an objector must prove to establish
standing (Guidebook, Module 3 § 3.2.2.4) and to prevail on the merits of its objection (id.
§ 3.5.4), the Guidebook does not define what it means for a community to be “strongly
associated” with the applied-for gTLD. When evaluating the merits of an objection, the
Guidebook suggests several factors I could balance to determine whether there is such a
“strong association”. These include, but are not limited to, (1) statements contained in the
application; (2) other public statements by the applicant; and (3) associations by the public.
Id. § 3.5.4. The Guidebook does not suggest any factors I could consider when considering
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the term “strongly associated” in the context of standing. But there is nothing in the
Guidebook that suggests that the terms “strongly associated” in section 3.2.2.4 and “strong
association” in section 3.5.4 should be read to mean materially different things. In light of
this, I consider that the three factors listed above may be helpful to my analysis of whether
the Basketball Community is “strongly associated” with the gTLD “.BASKETBALL”.
8.18

In this regard, the factor that strikes me as important in the context of this case is factor (3) –
associations by the public. This is because the applied-for gTLD effectively names the
community defined by the Objector as the Basketball Community. The Basketball
Community does not encompass every person who plays basketball or every basketballrelated organization, but it does encompass an extensive network of basketball organizations
and leagues under the leadership of the Objector that spans the globe and involves millions
of players. In light of this, there is a likely association in the minds of many people between
the word “basketball” and the Basketball Community. I consider this association sufficient
to support a finding that the Basketball Community is “strongly associated” with the gTLD
“.BASKETBALL”.

8.19

I accordingly find that the Objector has standing to bring the Objection at issue here.

8.20

Broadly speaking, the Applicant resists this conclusion on three grounds. First, the
Applicant argues that the Objector does not have an “ongoing relationship” with an “alleged
Basketball community as a whole, but rather with a niche subset of the alleged Basketball
community.” Response at 5. As the Applicant puts it, “Anyone can play basketball”. Id.
There is no requirement that players have any affiliation with the Objector and many do not.
Id. And there are many people and entities involved with basketball – e.g., retailers, media
outlets, fans, the video game industry – that have no relationship with the Objector. Id. at 6.
According to the Applicant, the Objector cannot have standing unless it has an ongoing
relationship with the basketball community as a whole. Id. at 5-7; see also “FAQ” section
of the Objector’s website (stating that, as a “general rule, FIBA has no organisational links
with players, player agents or clubs”), Response, Annex 2; list of non-FIBA-member men’s
national basketball teams, Response, Annex 5; Acropolis Tournament (described as the
“most prestigious non-FIBA organized international basketball competition that is competed
between national teams”), Wikipedia.org, Response, Annex 6. I disagree.
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8.21

There is no requirement in the Guidebook that the community with which the Objector has
an ongoing relationship include everyone involved with basketball, and the Objector does
not contend that it does. Rather, as noted above (¶ 8.8), the Objector defines the Basketball
Community as being an extensive network of basketball organizations, leagues and players
under the leadership of the Objector that is bound together by a common interest in
basketball. It is this community that is at issue and with which the Objector has an ongoing
relationship for purposes of standing.3

8.22

Second, and relatedly, the Applicant contends that the Objector has failed “to prove that the
alleged community is ‘clearly delineated’”. Response at 7. Specifically, the Applicant
states that, while the Objector defines the Basketball Community as its membership, the
“global basketball community” is much broader than this and includes a wide range of
people and entities that do not necessarily share similar goals, values or interests. Id.;
Variations of basketball, Wikipedia.org, Response, Annexes 8 and 13; “Other types of
basketball” section of the Objector’s website, Response, Annex 9; Basketball Survey at 2
(with 67.4% of people agreeing that the “basketball community includes stakeholders such
as manufacturers and media”), Survey Monkey, Response, Annex 12; “Quick facts” section
of the Objector’s website (stating that over 450 million people played basketball in 2007),
Response, Annex 14. The Applicant estimates that the global basketball community may
encompass over 6% of the human race and therefore “just cannot be delineated.” Response
at 8. The Objector, the Applicant points out, “focuses its membership on National
Federations and therefore represents only a niche subset of the alleged ‘Basketball’
community.” Id. at 9. I again disagree.4
3

The Applicant also contends that the Objector’s relationship with all of its members or
others involved with basketball is not always harmonious. Response at 6; see also Mark
Woods, Change – or Miss Out on 2012, Baumann Warns, 21 September 2010, Response,
Annex 3; Anthony Reimer, FIBA vs North American Rules Comparison, FIBA Assist
Magazine 14 (2005), Response, Annex 4; FIBA Introduces Controversial Format
Changes, 14 November 2012, Hoopsfix.com, Response, Annex 1. Even if true, however,
this is not inconsistent with the Objector’s having an “ongoing relationship” with the
Basketball Community, as required for standing.

4

I note that the Applicant raises these “clearly delineated community” arguments in
section C of its Response, which is labelled “Community Argument”, rather than in section
B of its Response, which is labelled “Standing Argument”. It is therefore not entirely clear
whether the Applicant raised these arguments to challenge the Objector’s standing.
Perhaps the Applicant only intended to raise them in challenging the merits of the
Objection. In the face of this ambiguity, I have decided to address these arguments both in
the context of standing (infra ¶ 8.23) and with respect to the merits of the Objection (infra
¶ 8.26).
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8.23

As a preliminary matter, I note that the Applicant does not seem to contest that the
Basketball Community, as defined by the Objector, is a “clearly delineated community” for
purposes of standing. Rather, the Applicant seems to be objecting that the Basketball
Community does not encompass everyone who is involved with basketball. Again,
however, there is no requirement that it do so. The Applicant also appears to be objecting
that, if the Objector were to define the Basketball Community as everyone involved with
basketball, such a community would not be “clearly delineated”. See The Issue of “Closed
Generic” gTLDs Applications – The Views of the Independent Objector, Response,
Annex 10. While this may be so, it is a purely hypothetical issue that I do not need to reach
because the Basketball Community, while large, does not purport to encompass everyone
involved with basketball.

8.24

Third, the Applicant contends that the Basketball Community is not “strongly associated”
with the gTLD “.BASKETBALL”. Response at 11. The Applicant considers any “strong
association” between the Basketball Community and the applied-for gTLD “purely ancillary
or derivative” because the Applicant has a “broader target” than the Basketball Community
defined by the Objector. Id.; Application § 18(a), Objection at 12 (providing a link to the
public portions of the Application); see also Response, Annex 12 at 2. I disagree. While the
Applicant’s target may well be far broader than the Basketball Community, there is still a
likely association in the minds of many people between the word “basketball” and the
Basketball Community that supports a finding that the Basketball Community is “strongly
associated” with the gTLD “.BASKETBALL”. See supra ¶¶ 8.17-8.18.
Merits

8.25

Having found that the Objector has standing, I must now turn to the merits of its Objection.
As noted above (¶ 8.5), with respect to Community Objections, the Guidebook sets forth a
four-part test for determining whether there is substantial opposition to a gTLD application
from a significant portion of the community to which the gTLD may be targeted.
Specifically, to succeed, the Objector must prove that (1) the community it invokes – the
Basketball Community – is a “clearly delineated community”; (2) community opposition to
the application is “substantial”; (3) there is a “strong association” between the Basketball
Community and the gTLD “.BASKETBALL”; and (4) the Application creates a “likelihood
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of material detriment to the rights or legitimate interests of a significant portion” of the
Basketball Community.
8.26

In the context of deciding standing, I have already found that the Basketball Community is a
“clearly delineated community” and that there is a “strong association” between the
Basketball Community and the gTLD “.BASKETBALL”. See supra ¶¶ 8.16-8.18. It
therefore remains for me to determine whether the Basketball Community’s opposition to
the Application is “substantial” and whether the Application creates a “likelihood of material
detriment to the rights or legitimate interests of a significant portion” of the Basketball
Community.

8.27

The Objector contends, among other things, that the Basketball Community’s opposition to
the Application is “substantial” because the opposition of the Objector alone constitutes
“substantial” opposition given the “breadth of its membership and stature in that
Community”. Objection at 10. A number of the Objector’s members – including
Federación Española de Baloncesto, Fédération Ivoirienne de Basket-ball, Basketball
Australia, Swiss Basketball, Canada Basketball, Hellenic Basketball Federation, and USA
Basketball – have also filed comments opposing the Application in their own names. See
letters from the Objector’s members, Objection, Attachment C. Various other basketballrelated organizations – such as Euroleague Basketball and the NBA – have likewise filed
comments opposing the Application. Letter dated 1 March 2013 from Euroleague
Basketball and letter dated 11 March 2013 from the NBA, Objection, Attachment C.

8.28

In light of the above, the Objector contends that the Basketball Community’s opposition to
the Application is “substantial”. For the reasons set forth below, I agree.

8.29

Section 3.5.4 of Module 3 of the Guidebook suggests that I “could balance a number of
factors to determine whether there is substantial opposition” by the Basketball Community
to the Application. These factors include, but are not limited to, (1) the number of
expressions of opposition relative to the composition of the community; (2) the
representative nature of the entities expressing opposition; (3) the level of recognized stature
or weight among sources of opposition; (4) the historical defence of the community in other
contexts; and (5) the costs incurred by the Objector in expressing opposition, including other
channels the Objector may have used to convey opposition.
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8.30

The Basketball Community, as defined by the Objector, is an extensive network of
basketball organizations, leagues and players under the Objector’s leadership that is bound
together by a common interest in basketball. As the leader of the Basketball Community,
the Objector represents its interests and speaks on its behalf. Its stature both within and
without the Community cannot be gainsaid. See supra ¶¶ 8.6-8.8. Under these
circumstances, I consider that the Objection in and of itself constitutes “substantial
opposition” to the Application by the Basketball Community.

8.31

The Applicant opposes this conclusion on the grounds that, even if a substantial portion of
the Objector’s members oppose the delegation of “.BASKETBALL” to the Applicant, this
opposition is not “substantial opposition” from the community as a whole. Response at 910. This is in effect a reiteration of the argument the Applicant raised in connection with the
“clearly delineated community” requirement – namely, that the Objection should fail
because the Basketball Community does not encompass everyone involved with basketball –
an argument I have already rejected and which fares no better here. See supra ¶¶ 8.20-8.23.
The issue is whether there is “substantial opposition” from the Basketball Community, not
from everyone involved with basketball. And for the reasons explained above (¶ 8.30), I
find that there is.

8.32

The Applicant also contends that there is not “substantial opposition” from the Basketball
Community because only a small number of the Objector’s members have submitted letters
in their own names supporting the Objection. Response at 9. But as the Objector speaks on
behalf of its members, I do not see any need for its members to also submit letters in their
names, despite the fact that some have chosen to do so. Similarly, the Applicant also
contends that the Objector has failed to put on sufficient evidence of any historical defence
of the Basketball Community or the distribution or diversity of any opposition. Id. at 10-11.
These matters, however, are immaterial to my decision, which is based on the Objection
itself. Finally, the Applicant also contends that the Objector has failed to provide sufficient
evidence of the stature of those voicing opposition. Id. at 11. For the reasons set forth
above (¶ 8.30), I disagree.

8.33

This brings me to the last element the Objector must prove to succeed on its Objection –
namely, that the Application creates a “likelihood of material detriment to the rights or
legitimate interests of a significant portion” of the Basketball Community. The Objector
contends that it does. Specifically, the Objector contends that “control and management of
16
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the .BASKETBALL TLD must be lodged with an entity that will act for the benefit of the
Basketball Community, one that is under control of the Basketball Community and
embodies its regulations and ethics.” Objection at 11-12; see also the Objector’s Code of
Ethics, Objection, Attachment F. According to the Objector, applicants “with no connection
to or oversight by [the Objector]” – such as the Applicant – “threaten the Basketball
Community’s integrity and independence.” Objection at 12. Further, the Objector warns
that “[t]hose with incentive, opportunity and motive to engage in activities that will
ultimately harm the Basketball Community threaten the world’s respect for the sport.” Id.
8.34

The Objector is concerned that the Applicant does not intend to act in the interests of the
Basketball Community. The Objector is not reassured by the promises the Applicant makes
in the Application to reach out to key stakeholders because Domain Venture Partners
(“DVP”), with which the Applicant is affiliated, has not once reached out to the Objector to
discuss its TLD policies. If “.BASKETBALL” is delegated to the Applicant, the most the
Objector will have is the opportunity to offer advice and potentially influence the way the
TLD is run, but it will not have the “oversight, control and enforcement needed by [the
Objector] to protect the Basketball Community’s activities”. Id.; Application § 18(a)
(explaining the Applicant’s intention to establish a “Governance Council” consisting of key
stakeholders to advise on how “.BASKETBALL” will be run).

8.35

According to the Objector, the Basketball Community will suffer material, economic and
other concrete harm if “.BASKETBALL” is delegated to the Applicant. Objection at 12.
This is allegedly because the Applicant will generally allow people to register domain names
in “.BASKETBALL” on a “‘first-come, first-served basis’”. Id. (quoting from section 18(b)
of the Application). According to the Objector, such a policy will “provide inadequate
protection of the brands, professional players, officials, sponsors and teams under the
[Objector’s] umbrella, both amateur and professional, and lead to severely adverse economic
consequences,” including:
•

Ambush marketing and the bad faith association of products or services in
direct competition with those of official sponsors;

•

Scalping of tickets and the fraudulent sale of fake tickets via the Internet;

•

Selling unofficial tournament and team merchandise, especially around
tournaments; and

•

Cybersquatting and domaining.
17
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Id. at 12-13. The Objector contends that “[e]conomic damage to the World Cup and other
commercial program losses could range into millions of dollars.” Id. at 13. The economic
loss attributable to abuse of the gTLD “.BASKETBALL” would undermine the Objector’s
mission to promote basketball. Id.
8.36

The Objector alleges that it is not only the Basketball Community’s commercial programs
that will be harmed if “.BASKETBALL” were delegated to the Applicant, but its noncommercial programs as well. Id. Many of the Objector’s activities at local and provincial
levels are not protected by trademarks, and the Objector contends that the Applicant will
provide no protection for “non-trademark identifiers as domain names”. Id. The Objector
predicts that some of these names “will be auctioned in the pre-registration ‘Landrush
Phase’ and sold to the highest bidder regardless of connection to the Basketball
Community.” Id. The Objector predicts that many more will be registered during “General
Availability” by people, including domainers, with no affiliation with the Basketball
Community, thereby depriving the Basketball Community of its “most logical and useful
identifiers”. Id. As a consequence, the Objector foresees that it will lose the “most logical
and direct channels in .BASKETBALL to communicate safety information, educate on antidoping campaigns, and reach out to the youth who represent the future of basketball.” Id.

8.37

The Objector also believes that the reputation of the Basketball Community and of
basketball itself will suffer if “.BASKETBALL” is delegated to the Applicant. Id. In this
regard, the Objector alleges that Messrs. Iain Roache and Charles Melvin (the CEO and
COO of the Applicant) are named individually and together with DVP as defendants in a
civil lawsuit pending in the Circuit Court for the Twelfth Judicial Circuit in and for Manatee
County, Florida, USA. Id. at 14; complaint dated 22 August 2012, Case No. 12 05622,
Objection, Attachment G. The Objector states that it understands that the complaint
“includes claims of breach of contract, deceptive and unfair trade practices, fraud in the
inducement, civil conspiracy, and civil RICO.” Id. at 14. The Objector states that it would
be a “major concern” to the Basketball Community if “.BASKETBALL” were delegated to
an applicant that engaged in the activities alleged in the complaint. According to the
Objector, such a situation “would mean that the steward of .BASKETBALL would be acting
contrary to the core values of the sport.” Id.
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8.38

The Objector contends that it has a high level of certainty that the damaging events it
foresees will come to pass if “.BASKETBALL” is delegated to the Applicant. Id. The
Objector states that it “already must spend millions of dollars” to protect its commercial
programs and millions more in support of its core activities and growth of the sport. Id. The
delegation of “.BASKETBALL” to the Applicant would make the Objector’s work
“inestimably more difficult”, as it would have “no control, oversight and enforcement” and
would therefore “be forced to spend far greater amounts of time and resources protecting its
commercial programs and core activities, thus undermining its mission and threatening the
integrity of [the Objector] together with the Basketball Community it represents.” Id.

8.39

Finally, the Objector contends that delegating “.BASKETBALL” to the Applicant could
lead to an association between that string and gambling. Id. Although the Objector is not
opposed to gambling per se, its Code of Ethics regulates and limits the relationships of
basketball-related entities and gambling interests. Id. at 14-15; the Objector’s Code of
Ethics §§ 28(d), 30(j), Objection, Attachment F. The Objector also has a contractual
arrangement with bwin, a gaming company, that “limits bwin’s rights to associate its betting
promotion and offerings with [the Objector’s] marks and competitions and obligates bwin
both to adhere to all [the Objector’s] regulations and codes and to inform [the Objector] of
any irregular betting patterns they detect.” Objection at 15. The Objector says it is trying to
make similar arrangements with other major betting operators. Id.

8.40

The Objector fears that DVP will not share the Objector’s concerns related to gambling or
enforce similar principles in its relationship with gambling interests. The Objector considers
its fear well grounded because “DVP, headquartered in Gibraltar, the ‘online gaming
capital,’ according to BBC News” is seeking gTLDs related to gambling and sports, like
“.BET”, “.CASINO” and “.POKER”, and “.BASKETBALL”, “.RUGBY” and
“.FOOTBALL”. Id. at 15-16 (quoting Simon Atkinson, Gibraltar Proves a Winning Bet,
14 August 2006, BBC News, Objection, Attachment H). According to the Objector, DVP
“has the incentive and opportunity to co-mingle activity in all of the TLDs of its registry
portfolio as cross-promotion and cross-registration of domain names in co-owned TLDs is a
tried and true marketing feature of Registry sales.” Objection at 17. If such a situation were
to arise, the Objector “would have absolutely no meaningful oversight” and the “damage to
the Basketball Community – were the integrity of the sport to be corrupted by online activity
associated with the new .BASKETBALL gTLD – would be immeasurable.” Id. The
Objector states that its concerns in this regard are particularly high because the “worldwide
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operations of the Basketball Community are heavily dependent upon the DNS for its core
activities”. Id.
8.41

In light of the above, the Objector considers that it has proven that the Application creates a
“likelihood of material detriment to the rights or legitimate interests of a significant portion”
of the Basketball Community. For the reasons set out below, I disagree.

8.42

Section 3.5.4 of Module 3 of the Guidebook suggests that I could use several non-exclusive
factors in determining whether the Application creates a likelihood of material detriment to
the rights or legitimate interests of a significant portion of the Basketball Community.
These non-exclusive factors are (1) the nature and extent of damage to the reputation of the
Basketball Community that would result from the Applicant’s operation of
“.BASKETBALL”; (2) evidence that the Applicant is not acting or does not intend to act in
accordance with the interests of the Basketball Community or users more widely, including
evidence that the Applicant has not proposed or does not intend to institute effective security
protection for user interests; (3) interference with the core activities of the Basketball
Community that would result from the Applicant’s operation of “.BASKETBALL”;
(4) dependence of the Basketball Community on the DNS for its core activities; (5) the
nature and extent of concrete or economic damage to the Basketball Community that would
result from the Applicant’s operation of “.BASKETBALL”; and (6) the level of certainty
that the alleged detrimental outcomes would occur. In all events, an allegation of detriment
that consists only of an applicant being delegated the gTLD instead of an objector will not
be sufficient for a finding of material detriment.

8.43

As a preliminary matter, I note that the Objector has also applied for the gTLD
“.BASKETBALL” (see Response at 5) and that many of the Objector’s allegations with
respect to material detriment speak to the ways in which the Objector considers
“.BASKETBALL” would be best operated to serve the interests of the Basketball
Community. Indeed, much of the Objection could be read as a submission on why the
Objector’s application should be preferred to the Application at issue here. A Community
Objection, however, is not the avenue for determining the relative merits of competing
gTLD applications, and nothing in the four-part test set out in section 3.5.4 of Module 3 of
the Guidebook suggests that it is. The alleged relative merits of the Objector’s application
for “.BASKETBALL” are accordingly not material to my determination of the Objection.
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8.44

What is material to my determination is the Objector’s failure to put on evidence proving
that the Application creates a likelihood of material detriment to a significant portion of the
Basketball Community. Rather, the Objection sets forth a series of speculative allegations
with no evidence to support a finding that any material detriment to the Basketball
Community would likely come to pass if “.BASKETBALL” were delegated to the
Applicant. This is insufficient to meet the Objector’s burden of proof on this issue.

8.45

Specifically, the Objector contends that the Applicant would operate “.BASKETBALL” in a
way that would (1) permit ambush marketing, scalping, the selling of fake tickets and
unofficial team merchandise, cybersquatting and domaining, and (2) cause the Basketball
Community to lose the most logical channels in “.BASKETBALL” to communicate safety
information, educate about anti-doping campaigns and reach out to young people. In
support of these allegations, the Objector points to the part of the Application that states that
the Applicant would allow people to register domain names in “.BASKETBALL” on a firstcome, first-served basis. This is insufficient. The mere fact that the Applicant intends to
operate “.BASKETBALL” in an open and liberal manner does not prove that the wrongful
conduct the Objector foresees would likely occur and cause the Basketball Community
“millions of dollars” in economic damage. See supra ¶ 8.35. And the Application – which
promises to implement “Abuse Prevention and Mitigation Policies and Procedures” and
“Rights Protection Mechanisms” that are extensive and go beyond the safeguards required
by ICANN – suggests it would not. Application §§ 18(b), 18(c).

8.46

The Objector’s allegation that delegation of “.BASKETBALL” to the Applicant would
damage the reputation of the Basketball Community is similarly unsubstantiated. Here, the
Objector relies on a Florida complaint that brings a variety of claims against DVP and
Messrs. Roache and Melvin. A complaint, however, is not evidence, but rather a document
containing unsubstantiated allegations that it is the plaintiff’s burden to prove. It provides
no basis for me to draw any negative inferences about the defendants it names, much less
about the Applicant.

8.47

The Objector has similarly failed to prove that the Applicant’s operation of
“.BASKETBALL” would lead to a relationship between online gaming and sports that
would damage the reputation of the Basketball Community. Rather, the Objector speculates
that this would happen based on the fact that other DVP affiliates have applied for new
gTLDs linked to sports and gaming. This is conjecture, not evidence.
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8.48

For these reasons, I find the Objector has failed to prove that the Application creates a
likelihood of material detriment to the rights or legitimate interests of a significant portion of
the Basketball Community.

9. COSTS
9.1

Pursuant to article 14(e) of the Procedure, upon the termination of the proceedings, after I
have rendered my determination, the Centre shall refund to the prevailing party its advance
payment of costs. See also Procedure, article 21(d).

9.2

As I have decided to dismiss the Objection, the Applicant is the prevailing party in these
proceedings. The Centre shall accordingly refund to the Applicant its advance payment of
costs.
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New gTLD Application Submitted to ICANN by: dot
Basketball Limited
String: basketball
Originally Posted: 13 June 2012
Application ID: 1-1199-43437

Applicant Information

1. Full legal name
dot Basketball Limited

2. Address of the principal place of business
Contact
Information
Redacted

3. Phone number
Contact Information Redacted

4. Fax number
Contact Information Redacted
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5. If applicable, website or URL

Primary Contact

6(a). Name
Mr. Geir Andreas Rasmussen

6(b). Title
Chief Executive Officer - Famous Four Media Limited

6(c). Address

6(d). Phone Number
Contact Information Redacted

6(e). Fax Number
Contact Information Redacted

6(f). Email Address
Contact Information Redacted

Secondary Contact

7(a). Name
Mr. Brian Winterfeldt
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7(b). Title
Partner - Steptoe & Johnson LLP

7(c). Address

7(d). Phone Number
Contact Information Redacted

7(e). Fax Number
Contact Information Redacted

7(f). Email Address
Contact Information Redacted

Proof of Legal Establishment

8(a). Legal form of the Applicant
Limited Liability Company

8(b). State the specific national or other jursidiction that defines the type of
entity identified in 8(a).
Incorporated under the Gibraltar companies act 1930

8(c). Attach evidence of the applicant's establishment.
Attachments are not displayed on this form.

18/03/2015 14:27

ICANN New gTLD Application

4 of 69

file:///C:/Users/janssj/AppData/Local/Temp/1-1199-43437_BASKETB...

9(a). If applying company is publicly traded, provide the exchange and symbol.

9(b). If the applying entity is a subsidiary, provide the parent company.
Domain Venture Partners PCC Limited

9(c). If the applying entity is a joint venture, list all joint venture partners.

Applicant Background

11(a). Name(s) and position(s) of all directors
Domain Management Limited Director

11(b). Name(s) and position(s) of all officers and partners
Charles Ashley Richard Melvin Chief Operating Officer
Iain Simon Roache

Chief Executive Officer

Timothy James Ireton

Chief Financial Officer

11(c). Name(s) and position(s) of all shareholders holding at least 15% of
shares
Domain Venture Partners PCC Limited Not Applicable

11(d). For an applying entity that does not have directors, officers, partners, or
shareholders: Name(s) and position(s) of all individuals having legal or
executive responsibility

Applied-for gTLD string
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13. Provide the applied-for gTLD string. If an IDN, provide the U-label.
basketball

14(a). If an IDN, provide the A-label (beginning with "xn--").

14(b). If an IDN, provide the meaning or restatement of the string in English,
that is, a description of the literal meaning of the string in the opinion of the
applicant.

14(c). If an IDN, provide the language of the label (in English).

14(c). If an IDN, provide the language of the label (as referenced by ISO-639-1).

14(d). If an IDN, provide the script of the label (in English).

14(d). If an IDN, provide the script of the label (as referenced by ISO 15924).

14(e). If an IDN, list all code points contained in the U-label according to
Unicode form.

15(a). If an IDN, Attach IDN Tables for the proposed registry.
Attachments are not displayed on this form.

15(b). Describe the process used for development of the IDN tables submitted,
including consultations and sources used.

15(c). List any variant strings to the applied-for gTLD string according to the
18/03/2015 14:27
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relevant IDN tables.

16. Describe the applicant's efforts to ensure that there are no known
operational or rendering problems concerning the applied-for gTLD string. If
such issues are known, describe steps that will be taken to mitigate these
issues in software and other applications.
Q16
The Applicant has taken steps to ensure that there are no known operational or rendering
problems concerning the applied-for gTLD string (the “String”). The following has been
undertaken:
a)The TLD label is valid as specified in relevant technical standards, including: Domain
Names: Implementation and Specification (RFC 1035), and Clarifications to the DNS
Specification (RFC 2181) and any updates thereto;
b)The TLD label, which is 10 characters long, is well short of the 63 character maximum
length;
c) The TLD label is a valid host name, as specified IN: DOD Internet Host Table
Specification (RFC 952), Requirements for Internet Hosts — Application and Support
(RFC1123), and Application Techniques for Checking and Transformation of Names (RFC
3696), Internationalized Domain Names in Applications (IDNA)(RFCs 5890-5894), and any
updates thereto;
d)The TLD label consists entirely of letters (a-z)
The Applicant has evaluated the risks of the TLD experiencing TLD Acceptance issues
similar to problems reported in the “Evaluation of the New gTLDs: Policy and Legal
Issues” (31⁄08⁄2004) which discussed acceptance issues associated with the year 2000
round of new gTLDs with more than three characters (i.e.,.aero,.coop,.info, .museum,
.name). At that time, only one gTLD, .arpa, which is not widely used outside of limited
circles – had four letters. As a result, the new gTLDs had compatibility problems with
the software used by Internet infrastructure operators and application providers. Some
users have recently been reporting issues with the use of .xxx names in applications such
as Twitter and Skype where domain names entered from that TLD are not instantly
recognized with a hyperlink as more established gTLDs are.
The Applicant’s registry backend services provider, Neustar Inc tested the String for
potential rendering or operational problems; none were found.
As the String is not an IDN it does not contain characters that require mixed rightto-left or left-to-right functions. The applicant has familiarized itself with the
requirements and components of the IDNA protocol by reviewing the RFCs and background
information found on the ICANN IDN Wiki.
The Applicant tested the String using the ICANN SWORD String Similarity Assessment Tool
algorithm. The result of this test is 53. The Applicant considers this to be below the
level where issues might occur. Should Registrants experience any acceptance issues the
Applicant will have a dedicated Operational and Rendering Team (“ORT”) on an on-going
basis to assist with operational, rendering issues or any other problems that might
arise. The ORT will be in place to assist Registrants with any additional problems that
may arise out of new TLD that other applicants may be awarded during this process which
could lead to unforeseen string confusion now and in the future.
-end-
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17. (OPTIONAL) Provide a representation of the label according to the
International Phonetic Alphabet (http://www.langsci.ucl.ac.uk/ipa/).

Mission/Purpose

18(a). Describe the mission/purpose of your proposed gTLD.
Q18A
Mission and Purpose of .basketball?
The Applicant’s mission and purpose is to create an environment where individuals and
companies can interact and express themselves in ways never before seen on the Internet,
in a more targeted, secure and stable environment. Its aim is to become the premier
online destination for such creators and their wide range of users. The Applicant will
create an Internet space whose central function is to provide a platform for creating,
producing and disseminating informative, creative and innovative content that is easily
recognizable as pertaining to its stakeholder group. The Applicant is acutely aware of
the importance of ICANN’s mission in coordinating the global Internetʹs systems of unique
identifiers and ensuring their secure and stable operation. The Applicant’s core focus is
to create a secure, sustainable, and specialized gTLD, thus supporting ICANN’s primary
goals for this program in promoting consumer trust, consumer choice, competition and
innovation.
Why .basketball?
Basketball is one of the most popular sports in the world. With basketball comes
equality, integrity and the opportunity of success, and this is something we seek to
emulate within this new gTLD. We envisage that this will be a innovative and
revolutionary enterprise in which the basketball community will be able to trust and
enjoy. Passion is the essence of basketball, and we hope to capture this within
.basketball largely using the valuable platform presented by the internet.
Since its inception the internet has revolutionized the way we communicate, empowered
hundreds of millions with knowledge and created a platform where global commerce can
thrive. However, access to the countless benefits and opportunities which the internet
offers can often be hindered when navigating the ever-expanding sea of irrelevant and
sometimes malicious content which also exists.
Thus, the aim of .basketball is to create a blank canvas for the online basketball sector
set within a secure environment. The Applicant will achieve this by creating a
consolidated, versatile and dedicated space for the basketball sector. As the new space
is dedicated to those within this affinity group the Applicant will ensure that consumer
trust is promoted. Consequently consumer choice will be augmented as there will be a
ready marketplace specifically for basketball enterprises to provide their goods and
services. All stakeholders within the sector will be able to sample reactions to new
ideas, or gather thoughts on the improvements of established ones. This will drive
innovation and competition within the basketball sector as there will be new channels
available not yet fulfilled by current market offerings. This new environment will cause
registrants to seek new and varied ways to separate themselves from the competition.
How will .basketball take shape?
The Applicant believes that the success of the gTLD will be determined largely by the
sector’s key global stakeholders. These stakeholders will be interested in registering a
domain and additionally be motivated to protect their sector from detrimental practices.
The Applicant believes that stakeholders should have the opportunity to influence the
gTLD and the way it is governed. Accordingly, the Applicant is establishing a Governance
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Council (“GC”), consisting of key stakeholders that will serve as an advisory body.
Why Applicant?
The Applicant has substantial combined experience amongst its team in managing global
businesses from a financial, legal and operational perspective and an exceptionally
strong financial position. The Applicant’s Team has previous experience with the entire
gTLD life-cycle significantly lowering any launch and ongoing operational risks
associated with this application. The Applicant has engaged a world-class Registry
services provider to manage the technical infrastructure of the .basketball gTLD. The
Applicant is further advised by the leading sector experts in all other areas required to
ensure a responsible and successful launch and ongoing management of the gTLD to the
benefit of all stakeholders in the ICANN community.
Information for future studies and reviews
The Applicant recognizes the connection of the new gTLD application to the Affirmation of
Commitments (“AoC”). To gauge the success of the new gTLD program, the Applicant
recognizes that an AoC Review Team will be formed one year after the first delegation. To
prepare for this, the ICANN Board resolved the creation of a Working Group to formulate
definitions of competition, consumer trust and consumer choice and possible metrics for
the future AoC team to consider in its gTLD review. The Applicant understands this effort
has not been adopted by the ICANN Board, but many of the proposed metrics may be used to
gauge the Applicant’s gTLD effectiveness and the gTLD program. The Applicant intends to
track costs and benefit metrics to inform future studies and reviews. Proposed
definitions are:
Consumer Trust is defined as the confidence registrants and users have in the
consistency of name resolution and the degree of confidence among registrants and users
that a TLD Registry operator is fulfilling its proposed purpose and is complying with
ICANN policies and applicable national laws.
Consumer Choice is defined as the range of options available to registrants and
users for domain scripts and languages, and for TLDs that offer choices as to the
proposed purpose and integrity of their domain name registrants.
Competition is defined as the quantity, diversity, and the potential for market
rivalry of TLDs, TLD Registry operators, and Registrars.
Promoting Competition
Given the proposed definition for competition, the Applicant will attain this by
contributing to the quantity and diversity within the Registry Operator space. The
Applicant is a new entrant enhancing competition among the providers. The Applicant will
promote competition for Registrants by amongst other things:
Building a healthy growth trend of domain registrations
Measure migration of content from other TLDs
Maintain competitive pricing of domains
Promoting consumer trust
.basketball will be developed with consumer trust and satisfaction in mind. After 2 years
of operations, the Applicant will conduct a survey to measure consumer trust and consumer
satisfaction. This will be used to improve the service. The Applicant will among other
things measure the following:
Service Availability of Critical Registry Systems
Abuse and Takedown incidents
Rights protection incidents
WHOIS data accuracy
Promoting consumer choice
The Applicant intends to promote consumer choice by achieving the following:
Display of registration requirements and restrictions in the gTLD
Highly available and geographically diverse Registrar channel
Effective sunrise and trademark services
Domain names will be available globally, although the Applicant’s initial marketing
efforts will be predominately directed to potential Registrants represented by the six
(6) official languages of the United Nations (“UN Languages”), Arabic, Chinese
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(Mandarin), English, French, Russian and Spanish.
After the initial 2 years it is the Applicant’s aim that:
Registrants globally should have access to Registrar services for the gTLD in at
least the six UN Languages
The gTLD is offered by Registrars covering at least 40 Countries and territories
globally
Information on the effectiveness of safeguards
The Applicant takes rights protection and abuse prevention and mitigation very seriously
and has developed policies accordingly. Amongst others, the Applicant will collect and
evaluate data regarding:
Effectiveness of the Sunrise process in limiting abusive registration practices
Effectiveness of the additional Abuse Prevention and Mitigation (ʺAPMʺ)and Rights
Protection Mechanisms (ʺRPMʺ)in limiting abusive registration practices
Effectiveness of the mandatory APMs and RPMs
-end-

18(b). How do you expect that your proposed gTLD will benefit registrants,
Internet users, and others?
Q18b
How do you expect that your proposed gTLD will benefit Registrants, Internet users, and
others?
The Applicantʹs primary intention is to provide a favorable ecosystem for the growth and
evolution of the sector. The key to achieving this aim are significant provisions for
brand integrity and protection of intellectual property. The Applicant intends to push
the boundaries of what can be done through innovative design of the new top level domain,
including technologies that capitalize on the sectorʹs needs. A close relationship with
the sectorʹs stakeholders is essential to this purpose, and will enable .basketball to
grow in response to both Registrant and user needs. The gTLD also contains significant
opportunities as a next generation organizational scheme for online content, including
provisions for abuse prevention to defend users against malicious registrations. The gTLD
has been meticulously designed by a team of industry leaders from an array of different
fields. This has enabled the creation of an airtight financial strategy, an inspired
technological development plan as well as a close and dynamic relationship with the
sector community - all critical needs on the path to the enduring success of the gTLD.
18(b)(i) What is the goal of your proposed gTLD in terms of areas of specialty, service
levels, or reputation?
Specialty
The Applicant’s key specialty goal is to enable a secure and stable gTLD dedicated to
providing global Internet users with a targeted space for subject matter of interest.
This gTLD will serve as a home for both Registrants and end-users who feel an affinity
with this sector and its associated content. Consequently they will prefer to register
domain names, create and post content and seek information in a highly targeted manner.
Allowing users the ability to create a targeted, unique space within the new gTLD will
enable them to customize their online offering and presence. The .basketball gTLD will by
itself clearly signal the nature and purpose of such websites to Internet users.
The applicant intends to actively promote gTLD specific vertical searching in the gTLD
for the benefit of Registrants, end-users and other stakeholders. This specialization
through Vertical Search will also benefit Internet users seeking authentic online
information and products or services as they will no longer have to wade through content
completely unrelated to their desired results.
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As the gTLD is sector specific it will provide a better context for second level strings
allowing for a much higher number of relevant and more conscise domains. This more
targeted environment will simplify the user experience across multiple platforms
specifically with smartphones and tablets where minimal input is favoured.

Service Levels
The goal of the gTLD Registry is to offer domain name registration services of the
highest level, exceeding both ICANN requirements and current sector norms. To achieve
these goals, the Applicant has contracted with well established, proven service providers
offering the highest possible level of quality in Registry and Registrar services. The
expertise of the service providers will ensure that the security and quality of the gTLD
will be uncompromised.
The Applicant will further provide the highest level of service to trademark, legal
rights owners and second-level domain owners. To achieve this goal the Applicant will be
implementing a range of Abuse Prevention and Mitigation policies and procedures. The
Applicant is also firmly committed to the protection of Intellectual Property rights and
will implement all the mandatory Rights Protection Mechanisms (RPMs) contained in the
Applicant Guidebook. Aswell as these The Applicant will further protect the rights of
others through the implementation of additional RPMs. The RSPʹs experience will ensure
that the gTLD provides this high level of service to trademark and other legal rights
owners to combat abusive and malicious activity within the gTLD.
The Registry will respond to abuse or malicious conduct complaints on a 24⁄7⁄365 basis,
respond to requests from governmental and quasi-governmental agencies and law enforcement
in a timely manner, and promptly abide by decisions and judgments of UDRP and URS panels,
in accordance with ICANN consensus policies.
The Applicant will also provide fast and responsive (24⁄7⁄365) customer support to both
Registrars and end-users in a number of languages to assist with general enquiries as
well as complaints of abusive or malicious conduct.

Service Levels related to Registry Backend Services
The Applicant will work with Neustar Inc. (hereinafter “RSP”) whose extensive experience
spans more than a decade. This will ensure delivery of the protected, trusted, and
permanently-running Registry infrastructure necessary to reliably host and operate a
gTLD. The Applicant will also work with its Registrars to ensure that consumers receive
secure, fast, and reliable domain name registration services with a high-level of
customer service.
The global DNS network that will be utilised for the resolution of domains in this gTLD
has already been operating for over 10 years. It currently delivers DNS resolution for
several TLD customers and provides low latency query responses with a 100% DNS uptime
service level agreement.
The Applicant will further leverage the RSP’s existing DNSSEC infrastructure,
capabilities, and experience to provide a robust and standards compliant implementation
that ensures DNSSEC services are always available as part of the DNS.
The Shared Registry System (“SRS”) to be used for the Applicantʹs gTLD is a productionproven, standards-based, highly reliable and high-performance domain name registration
and management system that has been designed to operate at the highest performance
levels. The Applicantʹs RSP has been able to meet or exceed their SLA requirements nearly
every month since itʹs inception. Their Registry has achieved a 99.997% success rate in
meeting SLAs since 2004.
The Applicantʹs RSP has extensive experience providing ICANN and RFC-compliant WHOIS
services for each of the gTLDs that it operates as a Registry Operator for both gTLDs and
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ccTLDs. The RSPʹs thick WHOIS solution is production proven, highly flexible, and
scalable with a track record of 100% availability over the past 10 years.
The Applicant will comply with all the data escrow requirements documented in the
Registry Data Escrow (“RyDE”) Specification of the Registry Agreement and has a contract
in place with Iron Mountain Intellectual Property Management, Inc. (“IM”) for RyDE
Services. The Applicant and its RSP will in conjunction with Iron Mountain work to
ensure that the escrow deposit process is compliant 100% of the time.

Reputation
The Applicant will ensure that the Registry enjoys an excellent reputation through its
core focus on creating a secure, sustainable, and specialized gTLD, thus supporting
ICANN’s primary goals for the new gTLD program in promoting consumer trust, consumer
choice, competition and innovation.
The Applicant will strive to become a reputable and successful new gTLD by providing
secure, fast and reliable customer service throughout the registration life cycle of all
domains in the gTLD.
The Applicant will endeavour to ensure that only non-fraudulent Registrants have domain
names in the gTLD via a WHOIS that is searchable, thick and reliable and by being highly
responsive to complaints from legal rights owners. The Applicant will further implement
an industry leading range of Abuse Prevention and Mitigation policies and procedures as
well as RPMs.
The Applicant will provide the financial and operational stability to protect Registrants
and ensure the reputation of the Registry. The Applicant has estimated the maximum costs
of the critical functions for a three year period by taking the largest single year cost
estimate (year 5) and multiplying this by 3. If the calculation used a lower figure the
costs estimate would not be at the potential highest amount during the 5 years and the
COI instrument would be too small in order to fund the costs of the 5 critical functions
for at least 3 years.
The Applicant has decided to commit to providing the highest level of protection to
Registrants and Stakeholders by providing ICANN with a COI for the maximum amount as
recommended by ICANN in its COI Guidance. This ensures the Registry is reputable, remains
conservative and mirrors ICANN’s core objectives. In a worst case scenario where the
Applicant will not receive any revenue Registrants will be protected not only by the COI,
but also by the fact that the Applicant has enough capital to operate for over 3 years.
Question 18(b)(ii) What do you anticipate your proposed gTLD will add to the current
space, in terms of competition, differentiation, or innovation?
It is expected that .basketball will provide significant competition for existing and
forthcoming gTLDs. The .basketball gTLD will provide a blank canvas of second level
domains that will inevitably lead to increased consumer choice and significant innovation
from the sector. It will allow Registrants to seek new and varied ways to separate
themselves from the competition.
Competition
The Applicant will enhance competition by allowing new Registrants to create new online
products and services serving the global marketplace and connecting geographically
diverse Registrants and users with a common affinity for the specialized subject matter
exemplified by the new gTLD. The new gTLD process and its resulting gTLDs are likely to
incentivize top-level domains to improve the security and quality of their online
products and services as well as introducing new ones. Thus, this gTLD will benefit
consumers by increasing the likelihood of new innovative online products and services.The
addition of a new gTLD such as .basketball will also increase competition between
existing registries.
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The Applicant will promote competition to the benefit of the Registrants by amongst other
things:
space
-

Building a healthy growth trend of domain registrations to validate the specialty
Promote the migration of sector relevant content from other TLDs
Maintaining competitive pricing of domains

Differentiation
Currently, there is no gTLD available on the Internet that signifies the specialized
products, services, and subject matter encompassed by this gTLD. The gTLD string itself
will give a clear indication to website visitors that the site has content relevant to
the sector. This will result in the gTLD becoming globally recognizable and viewed as a
trusted source of goods, services and information.
Innovation
The gTLD will demonstrate innovation through cutting edge RPMs.
Firstly the Applicant considers the Protection of Intergovernmental Organization (ʺIGOʺ)
names to be very important. The Applicant will use strings registered as second level
domains in the .int gTLD as the basis for this protection. To register in the .int
domain, the Registrants must be an IGO that meets the requirements found in RFC 1591. The
Applicant will reserve these strings and only allow for their future release if an IGO on
the “reserve list” wishes to make use of the protected string in the gTLD and provides
the Applicant with sufficient documentation.

Finally if a Registrant during sunrise and landrush applies to register a domain name
identical to a capital city name of a country or territory listed in the ISO 3166-1
standard it will receive a Capital City Claims (“CCC”) notification stating this.
Subsequently they will have to reply unconditionally agreeing to comply with requirements
to protect the reputation of the capital city and any further terms.
These functions will enhance Internet stability, security and will demonstrate to
Registrars, Registrants, and end-users of the Registry that abusive or malicious conduct
will not be tolerated. They will further contribute significantly to the integrity of the
gTLD enabling an environment where stakeholders can innovate with confidence.
Question 18(b)(iii) What goals does your proposed gTLD have in terms of user experience?
The Applicant’s goals for the new gTLD are to provide a trusted, secure, and user
friendly environment whereby domain names and content relating to its specific affinity
group can flourish.
The Applicant believes that the success of the gTLD will be determined by the sector’s
key stakeholders globally. The Applicant believes that stakeholders should have the
opportunity to influence the gTLD and the way it is governed. Accordingly, the Applicant
is establishing a Governance Council (“GC”), to serve as an advisory body.
.basketball will be developed with consumer trust, choice and satisfaction in mind and
after the initial 2 years, the Applicant will conduct a survey to analyse the gTLDʹs
success in these areas to help further improve the user experience.
To ensure a high level of service the Applicant will further measure:
-

Service Availability Targets for the Critical Registry Functions
The number of abuse incidents and takedowns
ICANN Compliance
Rights protection incidents (i.e. UDRP and URS)
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WHOIS data accuracy

The Applicant intends to promote consumer choice by providing the following:
-

Highly available and geographically diverse Registrar distribution channel;
Effective sunrise and trademark services.

Question 18(b)(iv) Provide a complete description of the applicantʹs intended
registration policies in support of the goals listed above.
Registration Policies
The purpose and goal of the Applicant’s policies are to ensure competition, fairness,
trust and reliability for Registrars, Registrants, the user community, and other stake
holders, while maintaining security and stability for the gTLD.
General Policy
Aside from certain start-up mechanisms, all domain names will generally be registered on
a first-come, first-served basis. A Trademark Claims service will be offered for the
first 90 days of general registration, with the intent of providing clear notice to
potential Registrants of the existing rights of trademark owners with registered
trademarks in the Trademark Clearinghouse.
Registration Policies
As per ICANN’s requirements, the Applicant will be operating both a Sunrise and Landrush
period ahead of general availability for the gTLD.
Governance Council
The Applicant is establishing a the GC,
will serve as an advisory body. Each GC
be responsible for self-governance, the
policies,the formulation of guidance on
related to the gTLD.

to be comprised of key sector stakeholders that
will elect its own Board of Directors, which will
recommendation of sector-specific registration
intellectual property and other best practices

The Applicant aims to develop an Abuse Prevention and Mitigation Working Group in
conjunction with the GC. It will give the Applicant’s team advice on abuse preventions
and mitigation and how this may effect registration policies. The group will meet to
regularly discuss the latest trends in domain name abuse and the most effective way to
prevent and remedy them.
Question 18(b)(v) Will your proposed gTLD impose any measures for protecting the privacy
or confidential information of Registrants or users? If so, please describe any such
measures.
Data and Privacy Policies
The Applicant shall comply with all the Data, WHOIS, and Privacy requirements in the
Applicant Guidebook required by ICANN. The Applicant will take all possible steps to
maintain the security and privacy of information or data that it may collect in
connection with the planned function and usage of names domains, and will remain in
compliance with all confidentiality and security regulations in relevant jurisdictions.
This data will be held by the Applicant in accordance with the Registry Agreement that
the Applicant will execute with ICANN.
The Applicant has further ensured that its suppliers also understand that keeping
information secure and private is of crucial importance and will take all available steps
to maintain the security and privacy of information collected from the Applicants in the
Sunrise, Landrush and General Availability Phases.
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Question 18(b) Describe whether and in what ways outreach and communications will help to
achieve your projected benefits.
The Applicant plans on making the gTLD the premier gTLD where individuals and
organizations can register, build and maintain websites relating to their specific
interest area. Thus, communication with the public and development of an outreach
campaign are important goals in connection with the gTLD.
During the gTLD evaluation process, the Applicant plans to conduct a two-to-three month
communications campaign aimed at reaching sector stakeholders and informing them of the
gTLD’s mission and the opportunity to participate in the GC. The communication outreach
will include email communications to hundreds of leading sector organizations. It will
also be accompanied by the launch of a website for communicating information about the
gTLD and allowing interested members of the related sector to express interest in serving
on the GC. Other communications efforts, including but not limited to, press releases and
social media campaigns may all be initiated to raise further awareness regarding the
gTLD.
Shortly after completing the evaluation process and being awarded the gTLD, the Applicant
will institute marketing and outreach efforts to inform the public about the new gTLD,
its launch schedule, and its intended affinity group. The Applicant will use different
outreach and communications methods and venues to get the new gTLD mission and message
out to the public, including but not limited to the following: online and print press
releases, communications with various media outlets, domain name sector groups, mobile
apps and various social media platforms. The GC will be used as a further means of
outreach and communication to the Internet community.
-end-

18(c). What operating rules will you adopt to eliminate or minimize social
costs?
Q18C
What operating rules will you adopt to eliminate or minimize social costs (e.g., time or
financial resource costs, as well as various types of consumer vulnerabilities)? What
other steps will you take to minimize negative consequences⁄costs imposed upon consumers?
The Applicant fully appreciates the concerns of ICANN, the GAC and other consumer
protection authorities about the need to operate new gTLDs in ways that minimize social
costs, consumer vulnerabilities as well as other time and financial resource costs. To
achieve these goals this gTLD will not only employ the ICANN mandated minimum
protections, but will also deploy the following innovative protection measures that will
put the gTLD at the forefront of addressing these critical issues:
1) Abuse Prevention and Mitigation Policies and Procedures
The Applicant’s core mission and purpose is to create an environment where individuals
and companies can interact and express themselves in ways never before seen on the
Internet, in a more targeted, secure and stable environment. To achieve this goal the
Applicant will be implementing a range of Abuse Prevention and Mitigation (ʺAPMʺ)
policies and procedures.
These Policies and Procedures will include: 1) gTLD APM Plan, 2) Policies and Procedures
to Minimize Abusive Registrations ,3) Abuse Point of Contact, 4) Policies for Handling
Complaints Regarding the Abuse Policies, 5) Acceptable Use Policy (“AUP”), 6) Proposed
Measures for Removal of Orphan Glue Records, 7) Resourcing plans for the initial
implementation of, and ongoing maintenance of, the APM initiatives, 8) Registry
semi-annual WHOIS verification, 9) Regular monitoring of WHOIS registration data for
accuracy and completeness, 10) Registrar WHOIS self-certification, 11) WHOIS data
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reminder process, 12) Establishing policies and procedures to ensure Registrar
compliance, which may include audits, financial incentives, penalties, or other means,
13) Registrar verification of WHOIS, 14) Abuse Response Process, 15) Policies and
procedures that define malicious or abusive behaviour, 16) Service Level Requirements for
resolution regarding APM issues, 17) Service Level Requirements for Law enforcement
requests regarding APM issues, 18) Coordination of APM efforts with sector Groups and Law
Enforcement, 19) Rapid takedown and suspension, 20) Controls to Ensure Proper Access to
Domain Functions, 21) Enabling two-factor authentication from Registrants to process
update, transfers, and deletion requests, 22) Enabling multiple, unique points of contact
to request and⁄or approve update, transfer, and deletion requests, 23) Enabling the
notification of multiple, unique points of contact when a domain has been updated,
transferred, or deleted, 24) Additional Mechanism for Protection of Capital City Names,
25) Additional Mechanisms to Protect and Reserve IGO Names, 26) Governance Council
Structure, 27) Efforts to increase Registrant Security Awareness, 28) Registrant
Disqualification, 29) Restrictions on Proxy Registration Services, 30) Registry Lock.
(Q28 for detail)
2) Rights Protection Mechanisms
The Applicant is firmly committed to the protection of Intellectual Property rights and
to implementing all the mandatory Rights Protection Mechanisms (“RPMs”) contained in the
Applicant Guidebook and detailed in Specification 7 of the Registry Agreement. Use of
domain names that infringe upon the legal rights of others in the gTLD will not be
tolerated and preventing abusive registrations is a core objective of the Applicant. The
nature of such uses creates security and stability issues for the Registry, Registrars,
and Registrants, as well as for users of the Internet in general. The Applicant will
minimize time or financial resources costs by preventing abusive registrations and reduce
opportunities for behaviours such as phishing or pharming. This will be achieved by
implementing comprehensive registration, anti-abuse, and rights protection guidelines as
defined in its AUP, as well as innovative additional RPMs such as the Mechanism to
Protect IGO Names by blocking second level labels currently present in the .int zone file
and the Mechanism for Further Protection of Capital City Names, as described below. In
order to identify and address the abusive use of registered names on an ongoing basis,
the Applicant will also incorporate and abide by the following RPMs and all other RPMs as
specified in Specification 7 of the Registry Agreement and as adopted by the ICANN Board
of Directors as ICANN Consensus Policies.
These Rights Protection Mechanisms will among other things include: 1) Trademark
Clearinghouse, 2) Applicant’s Sunrise Period, 3) Trademark Claims Service , 4) Uniform
Domain Name Dispute Resolution Policy, 5) Uniform Rapid Suspension System, 6) Trademark
Post-Delegation Dispute Resolution Procedure, 7) Mechanism to protect IGO Names, 8)
Mechanism for Further Protection of Capital City Names, 9) Efforts to promote WHOIS
Accuracy, 10) Thick Searchable WHOIS, 11) Semi Annual Audits to Ensure Accurate WHOIS,
12) Policies Handling Complaints Regarding Abuse and Rights Issues, 13) Registry
Acceptable Use Policy (“AUP”), 14) Monitoring for Malicious Activity. (Q29 for detail)
3) Governance Council Structure
The Applicant believes that sector stakeholders should be afforded the opportunity to
influence the manner in which the gTLD is governed. Accordingly, the Applicant will
establish a Governance Council (the “GC”) comprised of key sector stakeholders that will
serve as an advisory body tasked with defining best practice recommendations for the gTLD
space. The Applicant believes that the success of the gTLD will be determined largely by
the sector’s key stakeholders. Not only will these stakeholders have the primary
interest in registering domains in the gTLD, but they will also be motivated to protect
the sector from practices that would negatively impact the sector overall. The GC exists
to provide guidance on matters related to best practices, intellectual property,
authentication, certification, and other matters of importance to the sector and it will
elect its own Board of Directors, which will be responsible for self-governance, the
recommendation of sector-specific policies, and other best practices related to the gTLD.
4) BITS and Coalition for Online Accountability (“COA”) Recommendations
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The Applicant will further structure its policies around the BITS and COA Recommendations
where relevant to this gTLD. The Applicant’s goal is to provide a safe and secure
experience for consumers. A domain within this gTLD that is owned, operated by or
compromised by a malicious party could cause harm to consumers, to the gTLDʹs reputation
and to the reputation of the Internet itself. As such, additional controls are in place
relating to the validity of registrations, as well as measures to ensure the correct
identity of both Registrants and Registrars relating to changes made within the SRS, and
to protecting the integrity of the DNS service as a whole.
The Security Standards Working Group (SSWG) formed by BITS drafted a set of policy
recommendations that should be applied to financial TLDs. The policy comprises of a set
of 31 recommendations that should be adopted by ICANN in evaluating any applicant of a
financial gTLD. The recommendations were posted by BITS in the form of a letter to ICANN
at [http:⁄⁄www.icann.org⁄en⁄correspondence⁄aba-bits-to-beckstrom-crocker-20dec11-en.pdf].
The Coalition for Online Accountability have drafted a set of policy recommendations,
also endorsed by many other international organizations representing the creative
industries, that should be applied to entertainment gTLDs - especially those dependent on
copyright protection. The policy comprises of a set of 7 recommendations that should be
adopted by ICANN in evaluating any applicant for an entertainment-based gTLD. The
recommendations were posted by COA in the form of a letter to ICANN at http:⁄⁄bit.ly⁄
HuHtmq.
We welcome the recommendations from BITS and the COA and will strongly consider the
recommendations relating to the implementation of this gTLD where considered relevant.
5) Registry Operators Startup Plan
The Applicant proposes to implement the following start-up plan so that the new gTLD is
introduced in an orderly, transparent and stable manner. This will safeguard competition,
fairness, trust and reliability for Registrants, the User Community, ICANN Accredited
Registrars, and other Stakeholders.
The Applicant’s startup plan is designed to minimize social costs (e.g., time or
financial resources costs, as well as various types of consumer vulnerabilities) by
instilling a number of RPMs as well as APMs.
The plan consists of the following multi-phase process that will be executed by the
Registry Operator. The timeline for the gTLDs start-up process and associated RPMs in the
Applicants gTLD is as follows:
Phase 1 – Sunrise Process:
-

Day
Day
Day
Day

1: Sunrise round opens
60: Sunrise round Closes
61: Sunrise Allocation Including contention resolution mechanisms opens
71: Sunrise Allocation contention resolution mechanisms closes

•

The following Rights Protection Mechanisms apply:
a.
Trademark Clearinghouse (“TMCH”)
b.
Sunrise Eligibility Requirements (“SER”)
c.
Sunrise Dispute Resolution Policy (“SDRP”)
d.
Uniform Domain Name Dispute Resolution Policy (“UDRP”)
e.
Uniform Rapid Suspension System (ʺURSʺ)
f.
Mechanism for the Protection of IGO Names (“PIN”)
g.
Trademark Claims Service (“TCS”) *

Phase 2 – Landrush process:
-

Day
Day
Day
Day

72: Landrush opens
102: Landrush closes
103: Landrush contention resolution mechanisms opens
113: Landrush contention resolution mechanisms closes
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The following Rights Protection Mechanisms apply:
a.
b.
c.
d.
e.

UDRP
URS
PIN
Mechanism for Further Protection of Capital City Names (“CCC”)
TCS *

Phase 3 – General Availability⁄Registrations:
-

Day 114: General availability begins

-

The following Rights Protection Mechanisms apply:
a.
b.
c.
d.
e.

UDRP
URS
PIN
Trademark Post-Delegation Dispute Resolution Procedure (“PDDRP”)
TCS for the 90 days after day 114 *

* To ease the concerns of trademark owners and mitigate the impact of infringing
registrations, the Applicant will be implementing the TCS in all three phases of launch.
It is important to note that during the General Availability Phase, the TCS will be used
for 90 days, 30 days longer than the ICANN mandated minimum.
18(C)(i) How will multiple applications for a particular domain name be resolved, for
example, by auction or on a first-come⁄first-serve basis?
Sunrise and Landrush periods:
During the gTLDs launch period, multiple applications for a particular domain name will
be resolved through a Contention Resolution Mechanism (“CRM”) involving auctions. These
CRMs will apply to the Sunrise and Landrush application phases. The CRMs will be
conducted by Sedo GMBH, an experienced provider of domain auction services. The
mechanisms offered will involve closed auctions where only specific bidders can
participate.
During the Applicants Sunrise process, if there are two or more eligible applicants for
one domain name string, then the contention will be resolved by auction. Auctions held
during the Sunrise phase (“Sunrise Auctions”) will be closed and the only bidders will be
eligible applicants according to the gTLDs Sunrise eligibility requirements including the
TMCH.
During the Applicants Landrush process, if there are two or more eligible applicants for
one domain name string, then the contention will be resolved by auction. Auctions held
during the Landrush phase (“Landrush Auctions”) will be closed and the only bidders will
be eligible applicants according to the gTLDs Landrush eligibility requirements.
General Availability:
After the two initial startup phases of the Registry the allocation of domain names will
occur on a first-come first-serve basis, taking into account the registries APM and RPM
mechanisms.
18(c)(ii) Explain any cost benefits for registrants you intend to implement (e.g.,
advantageous pricing, introductory discounts, bulk registration discounts).
Incentive, Marketing and Outreach Programs
The Applicant will implement a number of incentive, marketing assistance, awareness and
PR programs to assist the Registrar channel in providing a sector leading experience to
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end-users and to provide cost benefits for registrants. The Applicant will work with the
global Registrar channel to ensure that the new gTLD offer is clearly visible on
registrar sites resulting in an increase in the awareness and in the number of new gTLD
registrations. Achieving this visibility requires (1) a clear business case and
incentives for registrars to motivate them and (2) mechanisms and assets to make it easy
for them to do so.
The Applicant will at the time of launch depending upon market conditions consider
incentive programs that will deliver cost benefits to registrants through either the use
of advantageous pricing, introductory discounts, bulk registration discounts or other
similar methods. The Applicant is aware of Specification 9 – Registry Operator Code of
Conduct, and will not directly or indirectly show any preference or provide any special
consideration to any Registrar in its marketing efforts.
Example incentive mechanisms the Applicant will provide to the registrars may include:
Marketing Incentives
The Applicant intends to provide expertise, tools and creative assets to the registrars
as part of general marketing and co-marketing programs. There is a significant cost
saving if the expertise, tools and assets are developed centrally and the costs amortized
across the registrar base. Significant cost savings can occur relating to Market
Research, Social Customer Relationship Management (“SCRM”), Content Management Systems
(“CMS”), Direct Marketing Tools, Marketing Collateral and Analytics Solutions.
The Applicant will employ some or all of the following marketing techniques jointly with
registrars globally: (1) Direct Response Print, (2) General Web Marketing, (3) Email
campaigns without Incentive, (4) Email with Incentive, (5) Email Marketing - Prospect
List, (6) Email Marketing - Sponsored Newsletter, (7) Direct Marketing with Incentive,
(8) Web Marketing with Incentive, (9) Viral Marketing (Social, Video, Micro-sites), (10)
Develop User Interface Improvement best practices, (11) Develop Search Engine
Optimization best practices, (12) Email Marketing - Registrar List
As an example of a marketing initiative, the Applicant will forward leads to the
Registrars “buy” pages as an incentive via the means of Pay-Per-Click (“PPC”) search
marketing. The Applicant will run multiple PPC campaigns targeting gTLD Registrants and
point these to landing pages on the Registrar’s websites. Conversions are directly
trackable from all PPC campaigns and keywords with a high Click-Through-Rate (“CTR”) or
conversions will also be leveraged for SEO best practice purposes.
PR and Awareness Incentives:
In addition to the core outreach to the Registrar Channel, the Applicant will engage in a
wider outreach to build awareness of the new gTLD with customers, end-users and other
stakeholders. The Applicant will engage with a number of high profile individuals
associated with the gTLD and will seek to reach end consumers through webcasts, podcasts,
traditional broadcast TV as well as radio.
Provision of customer retention toolkits to Registrars:
The Applicant will use propensity modelling to build retention marketing programs to
minimize churn whilst building renewal sustainability. The Applicant will develop
econometric models designed to measure the likelihood of a customer segment to purchase a
product or offer bundle, at a certain point in the relationship lifecycle. They are used
to predict the best time, and the best combination of products, to offer to customers who
match a certain profile. They are especially effective where there are large numbers of
customers and reliable data can be gathered. The Applicant expects that registration
volume in the gTLD will provide sufficient data for this modelling.
Measure, benchmark and improve the customer experience:
The Applicant will engage in a program to develop best practice policies related to the
customer experience at differing levels of the channel. This will include the entire
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ecosystem from Registry through Registrar to Resellers and finally end-users. One key
metric might be, for example, to reduce the number of clicks to make a purchase
equivalent to the most customer friendly e-commerce sites in the world.
The Applicant might, for example, provide website performance tracking tools to
registrars, which would benchmark current performance and provide insights into
customers’ needs and behaviour at the point of purchase.
The Applicant will engage in a Social Customer Relationship Management Program to monitor
social media feedback to questions, concerns or other issues. The Applicant will further
seek to measure marketing communication expenditure and activity.
Other initiatives that will be considered by the Applicant in its outreach efforts:
(a) Customized Vertical Search App for major mobile platforms.
(b) Designated Twitter channel for the stakeholder community.
(c) Social Media outreach through Facebook and other social media solutions.
Translation into other languages:
At present, the Applicant plans to translate marketing collateral and other content that
it considers to have geographically diverse appeal in to the 6 official UN languages,
namely Arabic, Chinese (Mandarin), English, French, Russian and Spanish.
18(c)(iii) Note that the Registry Agreement requires that registrars be offered the
option to obtain initial domain name registrations for periods of one to ten years at the
discretion of the registrar, but no greater than ten years. Additionally, the Registry
Agreement requires advance written notice of price increases. Do you intend to make
contractual commitments to registrants regarding the magnitude of price escalation? If
so, please describe your plans.
The Applicant will follow the lifecycle and business rules found in the majority of gTLDs
today. Our back-end operator has in excess of ten years of experience managing numerous
gTLDs that utilize standard and unique business rules and lifecycles.
Initial registrations of registered names may be made in the registry in one (1) year
increments for up to a maximum of ten (10) years. For the avoidance of doubt, the
registration term for registered names may not exceed ten (10) years. Further the renewal
of registered names may be made in one (1) year increments for up to a maximum of ten
(10) years. For the avoidance of doubt, renewal of registered names may not extend their
registration period beyond ten (10) years from the time of the renewal.
The Applicant plans to review domain name registration rates on an annual basis and will
make a determination at that time regarding adjustments, depending upon market factors.
Thus, at this time, the Applicant does not plan to make specific guarantees regarding
pricing increases.
The Applicant will provide ICANN and each ICANN accredited registrar that has executed
the registry-registrar agreement for the gTLD advance written notice of any price
increase (including as a result of the elimination of any refunds, rebates, discounts,
product tying or other programs which had the effect of reducing the price charged to
registrars, unless such refunds, rebates, discounts, product tying or other programs are
of a limited duration that is clearly and conspicuously disclosed to the registrar when
offered) that complies with the requirements as outlined in the New gTLD Registry
Agreement.
-end-

Community-based Designation
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19. Is the application for a community-based TLD?
No

20(a). Provide the name and full description of the community that the
applicant is committing to serve.

20(b). Explain the applicant's relationship to the community identified in 20(a).

20(c). Provide a description of the community-based purpose of the applied-for
gTLD.

20(d). Explain the relationship between the applied-for gTLD string and the
community identified in 20(a).

20(e). Provide a description of the applicant's intended registration policies in
support of the community-based purpose of the applied-for gTLD.

20(f). Attach any written endorsements from institutions/groups representative
of the community identified in 20(a).
Attachments are not displayed on this form.

Geographic Names

21(a). Is the application for a geographic name?
No

Protection of Geographic Names
18/03/2015 14:27
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22. Describe proposed measures for protection of geographic names at the
second and other levels in the applied-for gTLD.
Q22
Introduction
The Applicant is aware of the substantial amount of work and effort that has gone into
developing policy to address the issue of the reservation and release of geographic names
under new gTLDs, including the valuable input from ICANNʹs Governmental Advisory
Committee (ʺGACʺ), the Generic Names Supporting Organisation Reserved Names Working
Group, Registry Operators and from elsewhere within the ICANN community.
The Applicant is aware of and understands the requirements set forth in the 11 January
2012 version of the New gTLD Applicant Guidebook (New gTLD Applicant Guidebook) and the
GAC advice for protection of geographic names and will implement appropriate measures to
ensure that it complies in all respects with ICANN policies and rules regarding both the
reservation and release of geographic names at the second level (or other levels).
In addition to this, the Applicant proposes to implement an additional mechanism for the
protection of capital city names at the second level that exceeds the requirements in the
New gTLD Applicant Guidebook. See description of Capital City Claim service described
below.
Reservation of Geographic Names
The initial GAC advice on the protection of geographic names is contained in the GAC
document “Principles Regarding New gTLDs” which was presented by the GAC on 28 March
2007. Section 2.7(a) of this document states that new gTLD applicants should “adopt,
before the new gTLD is introduced, appropriate procedures for blocking, at no cost and
upon demand of governments, public authorities or IGOs, names with national or geographic
significance at the second level of any new gTLD”.
Specification 5 of the New gTLD Registry Agreement provides further clarity and details
the Schedule of Reserved Names at the Second Level (or other levels) in gTLD Registries,
whereby the Registry Operator undertakes to reserve certain domain names and prevent them
from being registered, delegated or used.
Section 2 of Specification 5 of the New gTLD Registry Agreement requires that all two
character labels are initially reserved. This is to avoid conflicts and confusion with
existing ccTLD extensions.
Section 5 of Specification 5 of the New gTLD Registry Agreement is more comprehensive and
states that:
“5. Country and territory names contained in the following internationally recognized
lists shall be initially reserved at the second level and at all other levels within the
TLD at which the Registry Operator provides for registrations:
5.1. the short form (in English) of all country and territory names contained on the ISO
3166-1 list, as updated from time to time, including the European Union, which is
exceptionally reserved on the ISO 3166-1 list, and its scope extended in August 1999 to
any application needing to represent the name European Union http:⁄⁄www.iso.org⁄iso⁄
support⁄country_codes⁄iso_3166_code_lists⁄iso-3166-1_decoding_table.htm#EU ;
5.2. the United Nations Group of Experts on Geographical Names, Technical Reference
Manual for the Standardization of Geographical Names, Part III Names of Countries of the
World; and
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5.3. the list of United Nations member states in 6 official United Nations languages
prepared by the Working Group on Country Names of the United Nations Conference on the
Standardization of Geographical Names”.
In order to meet these requirements regarding country and territory names, the applicant
will maintain and regularly update copies of the aforementioned internationally
recognized lists. All labels appearing on those lists, and on any list promulgated or
recognized by ICANN for reservation in the future, assuming the corresponding string is
unregistered, The Applicant will afford the same protections to new states or cities as
they are formed.
The Applicant will reserve all labels appearing on the above referenced lists from time
to time, and prevent registration, delegation or use of such names in accordance with
ICANN requirements and as described above. In order to ensure that this is implemented
correctly, all such labels will be reserved in the name of the applicant in order to
prevent their delegation and use.
Release of Reserved Geographic Names
Specification 5 of the New gTLD Registry Agreement also contains provisions for the
release of country and territory names on the basis that agreement is reached with “the
applicable government(s), provided, further, that Registry Operator may also propose
release of these reservations, subject to review by ICANN’s Governmental Advisory
Committee and approval by ICANN”.
As such the applicantʹs proposed policy for the release of such reserved terms is
cognisant of the review and approval process from the GAC and ICANN.
Based upon a review of the available literature, documentation and guidance, the
applicant proposes the following policy to ICANN and the GAC for the potential release of
reserved terms under the TLD:
i) Further to the successful evaluation and delegation of the TLD all of the
aforementioned labels, as specified under Section 5 of Specification 5 of the New gTLD
Registry Agreement will be reserved and thus unavailable for registration during each
stage of the launch process including, but not limited to the Sunrise period, the
Landrush period through to General registrations.
ii) At any stage during the launch process through to General registrations and beyond,
the aforementioned reserved names may only be assigned to the relevant Government or
public authority. In such situation they would be assigned using the following process:
a) The corresponding Government or public authority submits a request to the GAC seeking
the assignment of the reserved name to themselves and provides the details of the
proposed registrant entity for the domain name registration.
b) The GAC will validate it and authenticate the request to establish that is a genuine
bona fide request.
c) Once this has been established by the GAC, the request for delegation will be
forwarded to the applicant to request the assignment of the domain name. Simultaneously
the GAC will also notify ICANN of the GAC approval of the request for the assignment of
the domain name.
d) The applicant will issue a unique authorisation code to the proposed registrant entity.
e) The proposed registrant entity will then be able to request the assignment of the
domain name to themselves using the authorisation code with an ICANN accredited registrar
for the applicant TLD.
In addition to the above, the applicant will also adhere to and implement ICANN policy
with regards to the reservation and release of such terms as and when required.

18/03/2015 14:27

ICANN New gTLD Application

23 of 69

file:///C:/Users/janssj/AppData/Local/Temp/1-1199-43437_BASKETB...

Additional Mechanism for Further Protection of Capital City Names
In parallel with the Landrush Period defined in the answer to question 18, the applicant
will implement a Capital City Claim (“CCC”) service whereby additional protection will be
granted to the capital city names of a country or territory listed in the ISO 3166-1
standard. The CCC process is described below:
a) Any prospective domain name registrant applying to register a domain name identical to
the capital city name of a country or territory listed in the ISO 3166-1 standard will
automatically receive from the Applicant a CCC notification highlighting the fact that
the applied-for domain name corresponds to a capital city name of a country or territory
listed in the ISO 3166-1 standard.
b) A potential domain name registrant receiving a CCC notification will have to send a
response to the Applicant whereby it will unconditionally comply with the requirements as
to representations and warranties required by the Applicant.
c) Unconditional acceptance of the representations and warranties set out in the CCC
notification will be a material requirement for a prospective registrant to be eligible
to register the domain name in question should said prospective registrant be successful
in the Landrush period.
d) Upon registration during the Landrush period of a domain name identical to a capital
city name of a country or territory listed in the ISO 3166-1 standard, the Applicant will
send a notification listing the names in writing to the GAC Chair.
(see Q28 for more detail)
-end-

Registry Services

23. Provide name and full description of all the Registry Services to be
provided.
Q23
23.1 Introduction
The Applicant has elected to partner with Neustar, Inc to provide back-end services for
the TLD registry. In making this decision, the Applicant recognized that Neustar already
possesses a production-proven registry system that can be quickly deployed and smoothly
operated over its robust, flexible, and scalable world-class infrastructure. The existing
registry services will be leveraged for the TLD registry. The following section describes
the registry services to be provided.
23.2 Standard Technical and Business Components
Neustar will provide the highest level of service while delivering a secure, stable and
comprehensive registry platform. The Applicant will use Neustar’s Registry Services
platform to deploy the TLD registry, by providing the following Registry Services (none
of these services are offered in a manner that is unique to this TLD:
- Registry-Registrar Shared Registration Service (SRS)
- Extensible Provisioning Protocol (EPP)
- Domain Name System (DNS)
- WHOIS
- DNSSEC
- Data Escrow
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Dissemination of Zone Files using Dynamic Updates
Access to Bulk Zone Files
Dynamic WHOIS Updates
IPv6 Support
Rights Protection Mechanisms
Internationalized Domain Names (IDN).

The following is a description of each of the services.
SRS
Neustar’s secure and stable SRS is a production-proven, standards-based, highly reliable,
and high-performance domain name registration and management system. The SRS includes an
EPP interface for receiving data from registrars for the purpose of provisioning and
managing domain names and name servers. The response to Question 24 provides specific
SRS information.
EPP
The TLD registry will use the Extensible Provisioning Protocol (EPP) for the provisioning
of domain names. The EPP implementation will be fully compliant with all RFCs.
Registrars are provided with access via an EPP API and an EPP based Web GUI.
With more
than 10 gTLD, ccTLD, and private TLDs implementations, Neustar has extensive experience
building EPP-based registries. Additional discussion on the EPP approach is presented in
the response to Question 25.
DNS
The Applicant will leverage Neustar’s world-class DNS network of geographically
distributed nameserver sites to provide the highest level of DNS service.
The service
utilizes “Anycast” routing technology, and supports both IPv4 and IPv6.
The DNS network
is highly proven, and currently provides service to over 20 TLDs and thousands of
enterprise companies. Additional information on the DNS solution is presented in the
response to Questions 35.
WHOIS
Neustar’s existing standard WHOIS solution will be used for the TLD. The service
provides supports for near real-time dynamic updates. The design and construction is
agnostic with regard to data display policy and is flexible enough to accommodate any
data model. In addition, a searchable WHOIS service that complies with all ICANN
requirements will be provided. The following WHOIS options will be provided:
Standard WHOIS (Port 43)
Standard WHOIS (Web)
Searchable WHOIS (Web)
DNSSEC
An RFC compliant DNSSEC implementation will be provided using existing DNSSEC
capabilities. Neustar is an experienced provider of DNSSEC services, and currently
manages signed zones for three large top level domains: .biz, .us, and .co. Registrars
are provided with the ability to submit and manage DS records using EPP, or through a web
GUI. Additional information on DNSSEC, including the management of security extensions
is found in the response to Question 43.
Data Escrow
Data escrow will be performed in compliance with all ICANN requirements in conjunction
with an approved data escrow provider.
The data escrow service will:
- Protect against data loss
- Follow industry best practices
- Ensure easy, accurate, and timely retrieval and restore capability in the event of a
hardware failure
- Minimizes the impact of software or business failure.
Additional information on the Data Escrow service is provided in the response to Question
38.
Dissemination of Zone Files using Dynamic Updates
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Dissemination of zone files will be provided through a dynamic, near real-time process.
Updates will be performed within the specified performance levels. The proven technology
ensures that updates pushed to all nodes within a few minutes of the changes being
received by the SRS.
Additional information on the DNS updates may be found in the
response to Question 35.
Access to Bulk Zone Files
The Applicant will provide third party access to the bulk zone file in accordance with
specification 4, Section 2 of the Registry Agreement. Credentialing and dissemination of
the zone files will be facilitated through the Central Zone Data Access Provider.
Dynamic WHOIS Updates
Updates to records in the WHOIS database will be provided via dynamic, near real-time
updates. Guaranteed delivery message oriented middleware is used to ensure each
individual WHOIS server is refreshed with dynamic updates. This component ensures that
all WHOIS servers are kept current as changes occur in the SRS, while also decoupling
WHOIS from the SRS. Additional information on WHOIS updates is presented in response to
Question 26.
IPv6 Support
The TLD registry will provide IPv6 support in the following registry services: SRS,
WHOIS, and DNS⁄DNSSEC. In addition, the registry supports the provisioning of IPv6 AAAA
records. A detailed description on IPv6 is presented in the response to Question 36.
Required Rights Protection Mechanisms
The Applicant, will provide all ICANN required Rights Mechanisms, including:
- Trademark Claims Service
- Trademark Post-Delegation Dispute Resolution Procedure (PDDRP)
- Registration Restriction Dispute Resolution Procedure (RRDRP)
- UDRP
- URS
- Sunrise service.
More information is presented in the response to Question 29.
Internationalized Domain Names (IDN)
IDN registrations are provided in full compliance with the IDNA protocol. Neustar
possesses extensive experience offering IDN registrations in numerous TLDs, and its IDN
implementation uses advanced technology to accommodate the unique bundling needs of
certain languages. Character mappings are easily constructed to block out characters that
may be deemed as confusing to users. A detailed description of the IDN implementation is
presented in response to Question 44.
23.3 Unique Services
The Applicant will not be offering services that are unique to this TLD.
23.4 Security or Stability Concerns
All services offered are standard registry services that have no known security or
stability concerns. Neustar has demonstrated a strong track record of security and
stability within the industry.
-end-

Demonstration of Technical & Operational Capability

24. Shared Registration System (SRS) Performance
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Q24
24.1 Introduction
The Applicant has partnered with Neustar, Inc, an experienced TLD registry operator, for
the operation of the TLD Registry. The Applicant is confident that the plan in place for
the operation of a robust and reliable Shared Registration System (SRS) as currently
provided by Neustar will satisfy the criterion established by ICANN.
Neustar built its SRS from the ground up as an EPP based platform and has been operating
it reliably and at scale since 2001. The software currently provides registry services to
five TLDs (.BIZ, .US, TEL, .CO and .TRAVEL) and is used to provide gateway services to
the .CN and .TW registries. Neustar’s state of the art registry has a proven track record
of being secure, stable, and robust. It manages more than 6 million domains, and has over
300 registrars connected today.
The following describes a detailed plan for a robust and reliable SRS that meets all
ICANN requirements including compliance with Specifications 6 and 10.
24.2 The Plan for Operation of a Robust and Reliable SRS
High-level SRS System Description
The SRS to be used for TLD will leverage a production-proven, standards-based, highly
reliable and high-performance domain name registration and management system that fully
meets or exceeds the requirements as identified in the new gTLD Application Guidebook.
The SRS is the central component of any registry implementation and its quality,
reliability and capabilities are essential to the overall stability of the TLD. Neustar
has a documented history of deploying SRS implementations with proven and verifiable
performance, reliability and availability. The SRS adheres to all industry standards and
protocols. By leveraging an existing SRS platform, The Applicant is mitigating the
significant risks and costs associated with the development of a new system. Highlights
of the SRS include:
- State-of-the-art, production proven multi-layer design- Ability to rapidly and easily scale from low to high volume as a TLD grows
- Fully redundant architecture at two sites
- Support for IDN registrations in compliance with all standards
- Use by over 300 Registrars
- EPP connectivity over IPv6
- Performance being measured using 100% of all production transactions (not sampling).
SRS Systems, Software, Hardware, and Interoperability
The systems and software that the registry operates on are a critical element to
providing a high quality of service. If the systems are of poor quality, if they are
difficult to maintain and operate, or if the registry personnel are unfamiliar with them,
the registry will be prone to outages. Neustar has a decade of experience operating
registry infrastructure to extremely high service level requirements. The infrastructure
is designed using best of breed systems and software. Much of the application software
that performs registry-specific operations was developed by the current engineering team
and as a result the team is intimately familiar with its operations.
The architecture is highly scalable and provides the same high level of availability and
performance as volumes increase. It combines load balancing technology with scalable
server technology to provide a cost effective and efficient method for scaling.
The Registry is able to limit the ability of any one registrar from adversely impacting
other registrars by consuming too many resources due to excessive EPP transactions. The
system uses network layer 2 level packet shaping to limit the number of simultaneous
connections registrars can open to the protocol layer.
All interaction with the Registry is recorded in log files. Log files are generated at
each layer of the system. These log files record at a minimum:
- The IP address of the client
- Timestamp
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- Transaction Details
- Processing Time.
In addition to logging of each and every transaction with the SRS Neustar maintains audit
records, in the database, of all transformational transactions. These audit records allow
the Registry, in support of the applicant, to produce a complete history of changes for
any domain name.
SRS Design
The SRS incorporates a multi-layer architecture that is designed to mitigate risks and
easily scale as volumes increase. The three layers of the SRS are:
- Protocol Layer
- Business Policy Layer
- Database.
Each of the layers is described below.
Protocol Layer
The first layer is the protocol layer, which includes the EPP interface to registrars.
It consists of a high availability farm of load-balanced EPP servers. The servers are
designed to be fast processors of transactions. The servers perform basic validations and
then feed information to the business policy engines as described below. The protocol
layer is horizontally scalable as dictated by volume.
The EPP servers authenticate against a series of security controls before granting
service, as follows:
- The registrar’s host exchanges keys to initiate a TLS handshake session with the EPP
server.
- The registrar’s host must provide credentials to determine proper access levels.
- The registrar’s IP address must be preregistered in the network firewalls and trafficshapers.
Business Policy Layer
The Business Policy Layer is the “brain” of the registry system. Within this layer, the
policy engine servers perform rules-based processing as defined through configurable
attributes. This process takes individual transactions, applies various validation and
policy rules, persists data and dispatches notification through the central database in
order to publish to various external systems. External systems fed by the Business Policy
Layer include backend processes such as dynamic update of DNS, WHOIS and Billing.
Similar to the EPP protocol farm, the SRS consists of a farm of application servers
within this layer. This design ensures that there is sufficient capacity to process every
transaction in a manner that meets or exceeds all service level requirements. Some
registries couple the business logic layer directly in the protocol layer or within the
database. This architecture limits the ability to scale the registry. Using a decoupled
architecture enables the load to be distributed among farms of inexpensive servers that
can be scaled up or down as demand changes.
The SRS today processes over 30 million EPP transactions daily.
Database
The database is the third core component of the SRS. The primary function of the SRS
database is to provide highly reliable, persistent storage for all registry information
required for domain registration services. The database is highly secure, with access
limited to transactions from authenticated registrars, trusted application-server
processes, and highly restricted access by the registry database administrators. A full
description of the database can be found in response to Question 33.
Figure 24-1 depicts the overall SRS architecture including network components.
Number of Servers
As depicted in the SRS architecture diagram above Neustar operates a high availability
architecture where at each level of the stack there are no single points of failures.
Each of the network level devices run with dual pairs as do the databases. For the TLD
registry, the SRS will operate with 8 protocol servers and 6 policy engine servers. These
expand horizontally as volume increases due to additional TLDs, increased load, and
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through organic growth. In addition to the SRS servers described above, there are
multiple backend servers for services such as DNS and WHOIS. These are discussed in
detail within those respective response sections.
Description of Interconnectivity with Other Registry Systems
The core SRS service interfaces with other external systems via Neustar’s external
systems layer. The services that the SRS interfaces with include:
- WHOIS
- DNS
- Billing
- Data Warehouse (Reporting and Data Escrow).
Other external interfaces may be deployed to meet the unique needs of a TLD. At this time
there are no additional interfaces planned for TLD.
The SRS includes an “external notifier” concept in its business policy engine as a
message dispatcher. This design allows time-consuming backend processing to be decoupled
from critical online registrar transactions. Using an external notifier solution, the
registry can utilize “control levers” that allow it to tune or to disable processes to
ensure optimal performance at all times. For example, during the early minutes of a TLD
launch, when unusually high volumes of transactions are expected, the registry can elect
to suspend processing of one or more back end systems in order to ensure that greater
processing power is available to handle the increased load requirements. This proven
architecture has been used with numerous TLD launches, some of which have involved the
processing of over tens of millions of transactions in the opening hours. The following
are the standard three external notifiers used the SRS:
WHOIS External Notifier
The WHOIS external notifier dispatches a work item for any EPP transaction that may
potentially have an impact on WHOIS. It is important to note that, while the WHOIS
external notifier feeds the WHOIS system, it intentionally does not have visibility into
the actual contents of the WHOIS system. The WHOIS external notifier serves just as a
tool to send a signal to the WHOIS system that a change is ready to occur. The WHOIS
system possesses the intelligence and data visibility to know exactly what needs to
change in WHOIS. See response to Question 26 for greater detail.
DNS External Notifier
The DNS external notifier dispatches a work item for any EPP transaction that may
potentially have an impact on DNS. Like the WHOIS external notifier, the DNS external
notifier does not have visibility into the actual contents of the DNS zones. The work
items that are generated by the notifier indicate to the dynamic DNS update sub-system
that a change occurred that may impact DNS. That DNS system has the ability to decide
what actual changes must be propagated out to the DNS constellation. See response to
Question 35 for greater detail.
Billing External Notifier
The billing external notifier is responsible for sending all billable transactions to the
downstream financial systems for billing and collection. This external notifier contains
the necessary logic to determine what types of transactions are billable. The financial
systems use this information to apply appropriate debits and credits based on registrar.
Data Warehouse
The data warehouse is responsible for managing reporting services, including registrar
reports, business intelligence dashboards, and the processing of data escrow files. The
Reporting Database is used to create both internal and external reports, primarily to
support registrar billing and contractual reporting requirement. The data warehouse
databases are updated on a daily basis with full copies of the production SRS data.
Frequency of Synchronization between Servers
The external notifiers discussed above perform updates in near real-time, well within the
prescribed service level requirements. As transactions from registrars update the core
SRS, update notifications are pushed to the external systems such as DNS and WHOIS. These
updates are typically live in the external system within 2-3 minutes.
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Synchronization Scheme (e.g., hot standby, cold standby)
Neustar operates two hot databases within the data center that is operating in primary
mode. These two databases are kept in sync via synchronous replication.
Additionally,
there are two databases in the secondary data center. These databases are updated real
time through asynchronous replication. This model allows for high performance while also
ensuring protection of data. See response to Question 33 for greater detail.
Compliance with Specification 6 Section 1.2
The SRS implementation for TLD is fully compliant with Specification 6, including section
1.2. EPP Standards are described and embodied in a number of IETF RFCs, ICANN contracts
and practices, and registry-registrar agreements. Extensible Provisioning Protocol or EPP
is defined by a core set of RFCs that standardize the interface that make up the registryregistrar model. The SRS interface supports EPP 1.0 as defined in the following RFCs
shown in Table 24-1.
Additional information on the EPP implementation and compliance with RFCs can be found in
the response to Question 25.
Compliance with Specification 10
Specification 10 of the New TLD Agreement defines the performance specifications of the
TLD, including service level requirements related to DNS, RDDS (WHOIS), and EPP. The
requirements include both availability and transaction response time measurements. As an
experienced registry operator, Neustar has a long and verifiable track record of
providing registry services that consistently exceed the performance specifications
stipulated in ICANN agreements. This same high level of service will be provided for the
TLD Registry.The following section describes Neustar’s experience and its capabilities to
meet the requirements in the new agreement.
To properly measure the technical performance and progress of TLDs, Neustar collects data
on key essential operating metrics.These measurements are key indicators of the
performance and health of the registry. Neustar’s current .biz SLA commitments are among
the most stringent in the industry today, and exceed the requirements for new TLDs. Table
24-2 compares the current SRS performance levels compared to the requirements for new
TLDs, and clearly demonstrates the ability of the SRS to exceed those requirements.
Their ability to commit and meet such high performance standards is a direct result of
their philosophy towards operational excellence. See response to Question 31 for a full
description of their philosophy for building and managing for performance.
24.3 Resourcing Plans
The development, customization, and on-going support of the SRS are the responsibility of
a combination of technical and operational teams, including:
- Development⁄Engineering
- Database Administration
- Systems Administration
- Network Engineering.
Additionally, if customization or modifications are required, the Product Management and
Quality Assurance teams will be involved in the design and testing. Finally, the Network
Operations and Information Security play an important role in ensuring the systems
involved are operating securely and reliably.
The necessary resources will be pulled from the pool of operational resources described
in detail in the response to Question 31.Neustar’s SRS implementation is very mature, and
has been in production for over 10 years. As such, very little new development related to
the SRS will be required for the implementation of the TLD registry. The following
resources are available from those teams:
Development⁄Engineering – 19 employees
Database Administration- 10 employees
Systems Administration – 24 employees
Network Engineering – 5 employees
The resources are more than adequate to support the SRS needs of all the TLDs operated by
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Neustar, including the TLD registry.
-end-

25. Extensible Provisioning Protocol (EPP)
Q25
25.1 Introduction
The Applicant’s back-end registry operator, Neustar, has over 10 years of experience
operating EPP based registries.
They deployed one of the first EPP registries in 2001 with the launch of .biz. In 2004,
they were the first gTLD to implement EPP 1.0. Over the last ten years Neustar has
implemented numerous extensions to meet various unique TLD requirements. Neustar will
leverage its extensive experience to ensure that the Applicant is provided with an
unparalleled EPP based registry. The following discussion explains the EPP interface
which will be used for the TLD registry.
This interface exists within the protocol farm layer as described in Question 24 and is
depicted in Figure 25-1.
25.2 EPP Interface
Registrars are provided with two different interfaces for interacting with the registry.
Both are EPP based, and both contain all the functionality necessary to provision and
manage domain names. The primary mechanism is an EPP interface to connect directly with
the registry. This is the interface registrars will use for most of their interactions
with the registry.
However, an alternative web GUI (Registry Administration Tool) that can also be used to
perform EPP transactions will be provided. The primary use of the Registry Administration
Tool is for performing administrative or customer support tasks.
The main features of the EPP implementation are:
- Standards Compliance: The EPP XML interface is compliant to the EPP RFCs. As future
EPP RFCs are published or existing RFCs are updated, Neustar makes changes to the
implementation keeping in mind of any backward compatibility issues.
- Scalability: The system is deployed keeping in mind that it may be required to grow and
shrink the footprint of the Registry system for a particular TLD.
- Fault-tolerance: The EPP servers are deployed in two geographically separate data
centers to provide for quick failover capability in case of a major outage in a
particular data center. The EPP servers adhere to strict availability requirements
defined in the SLAs.
- Configurability: The EPP extensions are built in a way that they can be easily
configured to turn on or off for a particular TLD.
- Extensibility: The software is built ground up using object oriented design. This
allows for easy extensibility of the software without risking the possibility of the
change rippling through the whole application.
- Auditable: The system stores detailed information about EPP transactions from
provisioning to DNS and WHOIS publishing. In case of a dispute regarding a name
registration, the Registry can provide comprehensive audit information on EPP
transactions.
- Security: The system provides IP address based access control, client credential-based
authorization test, digital certificate exchange, and connection limiting to the protocol
layer.
25.3 Compliance with RFCs and Specifications
The registry-registrar model is described and embodied in a number of IETF RFCs, ICANN
contracts and practices, and registry-registrar agreements. As shown in Table 25-1, EPP
is defined by the core set of RFCs that standardize the interface that registrars use to
provision domains with the SRS. As a core component of the SRS architecture, the
implementation is fully compliant with all EPP RFCs.

Neustar ensures compliance with all RFCs through a variety of processes and procedures.
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Members from the engineering and standards teams actively monitor and participate in the
development of RFCs that impact the registry services, including those related to EPP.
When new RFCs are introduced or existing ones are updated, the team performs a full
compliance review of each system impacted by the change. Furthermore, all code releases
include a full regression test that includes specific test cases to verify RFC compliance.
Neustar has a long history of providing exceptional service that exceeds all performance
specifications. The SRS and EPP interface have been designed to exceed the EPP
specifications defined in Specification 10 of the Registry Agreement and profiled in
Table 25-2. Evidence of Neustar’s ability to perform at these levels can be found in the
.biz monthly progress reports found on the ICANN website.

EPP Toolkits
Toolkits, under open source licensing, are freely provided to registrars for interfacing
with the SRS. Both Java and C++ toolkits will be provided, along with the accompanying
documentation. The Registrar Tool Kit (RTK) is a software development kit (SDK) that
supports the development of a registrar software system for registering domain names in
the registry using EPP. The SDK consists of software and documentation as described below.
The software consists of working Java and C++ EPP common APIs and samples that implement
the EPP core functions and EPP extensions used to communicate between the registry and
registrar. The RTK illustrates how XML requests (registration events) can be assembled
and forwarded to the registry for processing. The software provides the registrar with
the basis for a reference implementation that conforms to the EPP registry-registrar
protocol.The software component of the SDK also includes XML schema definition files for
all Registry EPP objects and EPP object extensions. The RTK also includes a “dummy”
server to aid in the testing of EPP clients.
The accompanying documentation describes the EPP software package hierarchy, the object
data model, and the defined objects and methods (including calling parameter lists and
expected response behavior). New versions of the RTK are made available from time to time
to provide support for additional features as they become available and support for other
platforms and languages.
25.3 Proprietary EPP Extensions
The TLD registry will not include proprietary EPP extensions. Neustar has implemented
various EPP extensions for both internal and external use in other TLD registries. These
extensions use the standard EPP extension framework described in RFC 5730. Table 25-3
provides a list of extensions developed for other TLDs. Should the TLD registry require
an EPP extension at some point in the future, the extension will be implemented in
compliance with all RFC specifications including RFC 3735.
The full EPP schema to be used in the TLD registry is attached in the document titled
“EPP Schema.”
25.4 Resourcing Plans
The development and support of EPP is largely the responsibility of the Development⁄
Engineering and Quality Assurance teams. As an experience registry operator with a fully
developed EPP solution, on-going support is largely limited to periodic updates to the
standard and the implementation of TLD specific extensions.
The necessary resources will be pulled from the pool of available resources described in
detail in the response to Question 31. The following resources are available from those
teams:
Development⁄Engineering – 19 employees
Quality Assurance - 7 employees.
These resources are more than adequate to support any EPP modification needs of the TLD
registry.
-end-
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26. Whois
Q26
26.1 Introduction
The Applicant recognizes the importance of an accurate, reliable, and up-to-date WHOIS
database to governments, law enforcement, intellectual property holders and the public as
a whole and is firmly committed to complying with all of the applicable WHOIS
specifications for data objects, bulk access, and lookups as defined in Specifications 4
and 10 to the Registry Agreement. The Applicant’s back-end registry services provider,
Neustar, has extensive experience providing ICANN and RFC-compliant WHOIS services for
each of the TLDs that it operates both as a Registry Operator for gTLDs, ccTLDs and
back-end registry services provider. As one of the first “thick” registry operators in
the gTLD space, Neustar’s WHOIS service has been designed from the ground up to display
as much information as required by a TLD and respond to a very stringent availability and
performance requirement.
Some of the key features of the solution include:
• Fully compliant with all relevant RFCs including 3912
• Production proven, highly flexible, and scalable with a track record of 100%
availability over the past 10 years
• Exceeds current and proposed performance specifications
• Supports dynamic updates with the capability of doing bulk updates
• Geographically distributed sites to provide greater stability and performance
• In addition, the thick-WHOIS solution also provides for additional search capabilities
and mechanisms to mitigate potential forms of abuse as discussed below.(e.g., IDN,
registrant data).
26.2 Software Components
The WHOIS architecture comprises the following components:
• An in-memory database local to each WHOIS node: To provide for the performance needs,
the WHOIS data is served from an in-memory database indexed by searchable keys.
• Redundant servers: To provide for redundancy, the WHOIS updates are propagated to a
cluster of WHOIS servers that maintain an independent copy of the database.
• Attack resistant: To ensure that the WHOIS system cannot be abused using malicious
queries or DOS attacks, the WHOIS server is only allowed to query the local database and
rate limits on queries based on IPs and IP ranges can be readily applied.
• Accuracy auditor: To ensure the accuracy of the information served by the WHOIS
servers, a daily audit is done between the SRS information and the WHOIS responses for
the domain names which are updated during the last 24-hour period. Any discrepancies are
resolved proactively.
• Modular design: The WHOIS system allows for filtering and translation of data elements
between the SRS and the WHOIS database to allow for customizations.
• Scalable architecture: The WHOIS system is scalable and has a very small footprint.
Depending on the query volume, the deployment size can grow and shrink quickly.
• Flexible: It is flexible enough to accommodate thin, thick, or modified thick models
and can accommodate any future ICANN policy, such as different information display levels
based on user categorization
• SRS master database: The SRS database is the main persistent store of the Registry
information. The Update Agent computes what WHOIS updates need to be pushed out. A
publish-subscribe mechanism then takes these incremental updates and pushes to all the
WHOIS slaves that answer queries.
26.3 Compliance with RFC and Specifications 4 and 10
Neustar has been running thick-WHOIS Services for over 10+ years in full compliance with
RFC 3912 and with Specifications 4 and 10 of the Registry Agreement. RFC 3912 is a simple
text based protocol over TCP that describes the interaction between the server and client
on port 43. Neustar built a home-grown solution for this service. It processes millions
of WHOIS queries per day.
Table 26-1 describes Neustar’s compliance with Specifications 4 and 10.
Neustar ensures compliance with all RFCs through a variety of processes and procedures.
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Members from the engineering and standards teams actively monitor and participate in the
development of RFCs that impact the registry services, including those related to WHOIS.
When new RFCs are introduced or existing ones are updated, the team performs a full
compliance review of each system impacted by the change. Furthermore, all code releases
include a full regression test that includes specific test cases to verify RFC compliance.
26.4 High-level WHOIS System Description
26.4.1 WHOIS Service (port 43)
The WHOIS service is responsible for handling port 43 queries. Our WHOIS is optimized for
speed using an in-memory database and master-slave architecture between the SRS and WHOIS
slaves. The WHOIS service also has built-in support for IDN. If the domain name being
queried is an IDN, the returned results include the language of the domain name, the
domain name’s UTF-8 encoded representation along with the Unicode code page.
26.4.2 Web Page for WHOIS queries
In addition to the WHOIS Service on port 43, Neustar provides a web based WHOIS
application. It is an intuitive and easy to use application for the general public to
use. WHOIS web application provides all of the features available in the port 43 WHOIS.
This includes full and partial search on:
• Domain names
• Nameservers
• Registrant, Technical and Administrative Contacts
• Registrars
It also provides features not available on the port 43 service.These include:
1. Redemption Grace Period calculation: Based on the registry’s policy, domains in
pendingDelete can be restorable or scheduled for release depending on the date⁄time the
domain went into pendingDelete. For these domains, the web based WHOIS displays
“Restorable” or “Scheduled for Release” to clearly show this additional status to the
user.
2. Extensive support for international domain names (IDN)
3. Ability to perform WHOIS lookups on the actual Unicode IDN
4. Display of the actual Unicode IDN in addition to the ACE-encoded name
5. A Unicode to Punycode and Punycode to Unicode translator
6. An extensive FAQ
7. A list of upcoming domain deletions
26.5 IT and Infrastructure Resources
As described above the WHOIS architecture uses a workflow that decouples the update
process from the SRS.This ensures SRS performance is not adversely affected by the load
requirements of dynamic updates. It is also decoupled from the WHOIS lookup agent to
ensure the WHOIS service is always available and performing well for users. Each of
Neustar’s geographically diverse WHOIS sites use:
• Firewalls, to protect this sensitive data
• Dedicated servers for MQ Series, to ensure guaranteed delivery of WHOIS updates
• Packetshaper for source IP address-based bandwidth limiting
• Load balancers to distribute query load
• Multiple WHOIS servers for maximizing the performance of WHOIS service.
The WHOIS service uses HP BL 460C servers, each with 2 X Quad Core CPU and a 64GB of RAM.
The existing infrastructure has 6 servers, but is designed to be easily scaled with
additional servers should it be needed.
Figure 26-1 depicts the different components of the WHOIS architecture.
26.6 Interconnectivity with Other Registry System
As described in Question 24 about the SRS and further in response to Question 31,
“Technical Overview”, when an update is made by a registrar that impacts WHOIS data, a
trigger is sent to the WHOIS system by the external notifier layer.The update agent
processes these updates, transforms the data if necessary and then uses messaging
oriented middleware to publish all updates to each WHOIS slave.The local update agent
accepts the update and applies it to the local in-memory database. A separate auditor
compares the data in WHOIS and the SRS daily and monthly to ensure accuracy of the
published data.
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26.7 Frequency of Synchronization between Servers Updates from the SRS, through the
external notifiers, to the constellation of independent WHOIS slaves happens in real-time
via an asynchronous publish⁄subscribe messaging architecture. The updates are guaranteed
to be updated in each slave within the required SLA of 95% = 60 minutes. Please note that
Neustar’s current architecture is built towards the stricter SLAs (95% = 15 minutes) of
.BIZ. The vast majority of updates tend to happen within 2-3 minutes.
26.8 Provision for Searchable WHOIS Capabilities
Neustar will create a new web-based service to address the new search features based on
requirements specified in Specification 4 Section 1.8. The application will include
precautions to avoid abuse and will enable users to search the WHOIS directory using any
one or more of the following fields:
• Domain name
• Registrar ID
• Contacts and registrant’s name
• Contact and registrant’s postal address, including all the sub-fields described in EPP
(e.g., street, city, state or province, etc.)
• Name server name and name server IP address
• The system will also allow search using non-Latin character sets which are compliant
with IDNA specification.
The user will choose one or more search criteria, combine them by Boolean operators (AND,
OR, NOT) and provide partial or exact match regular expressions for each of the criterion
name-value pairs. The domain names matching the search criteria will be returned to the
user.
Figure 26-2 shows an architectural depiction of the new service.
To mitigate the risk of this powerful search service being abused by unscrupulous data
miners, a layer of security will be built around the query engine which will allow the
registry to identify rogue activities and then take appropriate measures. Potential
abuses include, but are not limited to:
• Data Mining
• Unauthorized Access
• Excessive Querying
• Denial of Service Attacks
To mitigate the abuses noted above, Neustar will implement any or all of these mechanisms
as appropriate:
• Username-password based authentication
• Certificate based authentication
• Data encryption
• CAPTCHA mechanism to prevent robo invocation of Web query
• Fee-based advanced query capabilities for premium customers.
The searchable WHOIS application will adhere to all privacy laws and policies of the
Applicant’s registry.
26.9 Resourcing Plans
As with the SRS, the development, customization, and on-going support of the WHOIS
service is the responsibility of a combination of technical and operational teams. The
primary groups responsible for managing the service include:
• Development⁄Engineering – 19 employees
• Database Administration – 10 employees
• Systems Administration – 24 employees
• Network Engineering – 5 employees
Additionally, if customization or modifications are required, the Product Management and
Quality Assurance teams will also be involved. Finally, the Network Operations and
Information Security play an important role in ensuring the systems involved are
operating securely and reliably. The necessary resources will be pulled from the pool of
available resources described in detail in the response to Question 31. Neustar’s WHOIS
implementation is very mature, and has been in production for over 10 years. As such,
very little new development will be required to support the implementation of the
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Applicant’s registry. The resources are more than adequate to support the WHOIS needs of
all the TLDs operated by Neustar, including the Applicant’s registry.
-end-

27. Registration Life Cycle
Q27
27.1 Registration Life Cycle
Introduction
The Applicant will follow the lifecycle and business rules found in the majority of gTLDs
today. Our back-end operator, Neustar, has over ten years of experience managing numerous
TLDs that utilize standard and unique business rules and lifecycles. This section
describes the business rules, registration states, and the overall domain lifecycle that
will be used for the TLD.
Domain Lifecycle - Description
The registry will use the EPP 1.0 standard for provisioning domain names, contacts and
hosts. Each domain record is comprised of three registry object types: domain, contacts,
and hosts
Domains, contacts and hosts may be assigned various EPP defined statuses indicating
either a particular state or restriction placed on the object. Some statuses may be
applied by the Registrar; other statuses may only be applied by the Registry. Statuses
are an integral part of the domain lifecycle and serve the dual purpose of indicating the
particular state of the domain and indicating any restrictions placed on the domain. The
EPP standard defines 17 statuses, however only 14 of these statuses will be used in the
Applicant’s registry per the defined TLD business rules.
The following is a brief description of each of the statuses. Server statuses may only be
applied by the Registry, and client statuses may be applied by the Registrar.
- OK – Default status applied by the Registry.
- Inactive – Default status applied by the Registry if the domain has less than 2
nameservers.
- PendingCreate – Status applied by the Registry upon processing a successful Create
command, and indicates further action is pending. This status will not be used in the TLD
registry.
- PendingTransfer – Status applied by the Registry upon processing a successful Transfer
request command, and indicates further action is pending.
- PendingDelete – Status applied by the Registry upon processing a successful Delete
command that does not result in the immediate deletion of the domain, and indicates
further action is pending.
- PendingRenew – Status applied by the Registry upon processing a successful Renew
command that does not result in the immediate renewal of the domain, and indicates
further action is pending. This status will not be used in the Applicant’s registry.
- PendingUpdate – Status applied by the Registry if an additional action is expected to
complete the update, and indicates further action is pending. This status will not be
used in the TLD registry.
- Hold – Removes the domain from the DNS zone.
- UpdateProhibited – Prevents the object from being modified by an Update command.
- TransferProhibited – Prevents the object from being transferred to another Registrar by
the Transfer command.
- RenewProhibited – Prevents a domain from being renewed by a Renew command.
- DeleteProhibited – Prevents the object from being deleted by a Delete command.
The lifecycle of a domain begins with the registration of the domain. All registrations
must follow the EPP standard, as well as the specific business rules described in the
response to Question 18 above.Upon registration a domain will either be in an active or
inactive state. Domains in an active state are delegated and have their delegation
information published to the zone. Inactive domains either have no delegation information
or their delegation information in not published in the zone. Following the initial
registration of a domain, one of five actions may occur during its lifecycle:
- Domain may be updated
- Domain may be deleted, either within or after the add-grace period
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- Domain may be renewed at anytime during the term
- Domain may be auto-renewed by the Registry
- Domain may be transferred to another registrar.
Each of these actions may result in a change in domain state. This is described in more
detail in the following section. Every domain must eventually be renewed, auto-renewed,
transferred, or deleted. A registrar may apply EPP statuses described above to prevent
specific actions such as updates, renewals, transfers, or deletions.
27.1.1 Registration States
Domain Lifecycle – Registration States
- As described above the Applicant’s registry will implement a standard domain lifecycle
found in most gTLD registries today. There are five possible domain states:
- Active
- Inactive
- Locked
- Pending Transfer
- Pending Delete.
All domains are always in either an Active or Inactive state, and throughout the course
of the lifecycle may also be in a Locked, Pending Transfer, and Pending Delete
state.Specific conditions such as applied EPP policies and registry business rules will
determine whether a domain can be transitioned between states. Additionally, within each
state, domains may be subject to various timed events such as grace periods, and
notification periods.
Active State
The active state is the normal state of a domain and indicates that delegation data has
been provided and the delegation information is published in the zone. A domain in an
Active state may also be in the Locked or Pending Transfer states.
Inactive State
The Inactive state indicates that a domain has not been delegated or that the delegation
data has not been published to the zone. A domain in an Inactive state may also be in the
Locked or Pending Transfer states. By default all domain in the Pending Delete state are
also in the Inactive state.
Locked State
The Locked state indicates that certain specified EPP transactions may not be performed
to the domain. A domain is considered to be in a Locked state if at least one restriction
has been placed on the domain; however up to eight restrictions may be applied
simultaneously. Domains in the Locked state will also be in the Active or Inactive, and
under certain conditions may also be in the Pending Transfer or Pending Delete states.
Pending Transfer State
The Pending Transfer state indicates a condition in which there has been a request to
transfer the domain from one registrar to another. The domain is placed in the Pending
Transfer state for a period of time to allow the current (losing) registrar to approve
(ack) or reject (nack) the transfer request. Registrars may only nack requests for
reasons specified in the Inter-Registrar Transfer Policy.
Pending Delete State
The Pending Delete State occurs when a Delete command has been sent to the Registry after
the first 5 days (120 hours) of registration. The Pending Delete period is 35-days during
which the first 30-days the name enters the Redemption Grace Period (RGP) and the last
5-days guarantee that the domain will be purged from the Registry Database and available
to public pool for registration on a first come, first serve basis.
27.1.2 Typical Registration Lifecycle Activities
Domain Creation Process
The creation (registration) of domain names is the fundamental registry operation. All
other operations are designed to support or compliment a domain creation. The following
steps occur when a domain is created.
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1. Contact objects are created in the SRS database. The same contact object may be used
for each contact type, or they may all be different. If the contacts already exist in
the database this step may be skipped.
2. Nameservers are created in the SRS database. Nameservers are not required to complete
the registration process; however any domain with less than 2 name servers will not be
resolvable.
3. The domain is created using the each of the objects created in the previous steps.In
addition, the term and any client statuses may be assigned at the time of creation.
The actual number of EPP transactions needed to complete the registration of a domain
name can be as few as one and as many as 40. The latter assumes seven distinct contacts
and 13 nameservers, with Check and Create commands submitted for each object.
Update Process
Registry objects may be updated (modified) using the EPP Modify operation.The Update
transaction updates the attributes of the object.
For example, the Update operation on a domain name will only allow the following
attributes to be updated:
- Domain statuses
- Registrant ID
- Administrative Contact ID
- Billing Contact ID
- Technical Contact ID
- Nameservers
- AuthInfo
- Additional Registrar provided fields.
The Update operation will not modify the details of the contacts. Rather it may be used
to associate a different contact object (using the Contact ID) to the domain name. To
update the details of the contact object the Update transaction must be applied to the
contact itself. For example, if an existing registrant wished to update the postal
address, the Registrar would use the Update command to modify the contact object, and not
the domain object.
Renew Process
The term of a domain may be extended using the EPP Renew operation. ICANN policy in
general establishes the maximum term of a domain name to be 10 years, and the Applicant
will not deviating from this policy. A domain may be renewed ⁄ extended at any point
time, even immediately following the initial registration.The only stipulation is that
the overall term of the domain name may not exceed 10 years. If a Renew operation is
performed with a term value will extend the domain beyond the 10 year limit, the Registry
will reject the transaction entirely.
Transfer Process
The EPP Transfer command is used for several domain transfer related operations:
- Initiate a domain transfer
- Cancel a domain transfer
- Approve a domain transfer
- Reject a domain transfer.
To transfer a domain from one Registrar to another the following process is followed:
1. The gaining (new) Registrar submits a Transfer command, which includes the AuthInfo
code of the domain name.
2. If the AuthInfo code is valid and the domain is not in a status that does not allow
transfers the domain is placed into pendingTransfer status
3. A poll message notifying the losing Registrar of the pending transfer is sent to the
Registrar’s message queue
4. The domain remains in pendingTransfer status for up to 120 hours, or until the losing
(current) Registrar Acks (approves) or Nack (rejects) the transfer request
5. If the losing Registrar has not Acked or Nacked the transfer request within the 120
hour timeframe, the Registry auto-approves the transfer
6. The requesting Registrar may cancel the original request up until the transfer has
been completed.
A transfer adds an additional year to the term of the domain. In the event that a
transfer will cause the domain to exceed the 10 year maximum term, the Registry will add
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a partial term up to the 10 year limit. Unlike with the Renew operation, the Registry
will not reject a transfer operation.
Deletion Process
A domain may be deleted from the SRS using the EPP Delete operation. The Delete operation
will result in either the domain being immediately removed from the database or the
domain being placed in pendingDelete status. The outcome is dependent on when the domain
is deleted. If the domain is deleted within the first five days (120 hours) of
registration, the domain is immediately removed from the database. A deletion at any
other time will result in the domain being placed in pendingDelete status and entering
the Redemption Grace Period (RGP). Additionally, domains that are deleted within five
days (120) hours of any billable (add, renew, transfer) transaction may be deleted for
credit.
27.1.3 Applicable Time Elements
The following section explains the time elements that are involved.
Grace Periods
There are six grace periods:
- Add-Delete Grace Period (AGP)
- Renew-Delete Grace Period
- Transfer-Delete Grace Period
- Auto-Renew-Delete Grace Period
- Auto-Renew Grace Period
- Redemption Grace Period (RGP).
The first four grace periods listed above are designed to provide the Registrar with the
ability to cancel a revenue transaction (add, renew, or transfer) within a certain period
of time and receive a credit for the original transaction.
The following describes each of these grace periods in detail.
Add-Delete Grace Period
The APG is associated with the date the Domain was registered.Domains may be deleted for
credit during the initial 120 hours of a registration, and the Registrar will receive a
billing credit for the original registration.If the domain is deleted during the Add
Grace Period, the domain is dropped from the database immediately and a credit is applied
to the
Registrar’s billing account.
Renew
Delete Grace Period
The Renew-Delete Grace Period is associated with the date the Domain was renewed. Domains
may be deleted for credit during the 120 hours after a renewal.The grace period is
intended to allow Registrars to correct domains that were mistakenly renewed. It should
be noted that domains that are deleted during the renew grace period will be placed into
pendingDelete and will enter the RGP (see below).
Transfer-Delete Grace Period
The Transfer-Delete Grace Period is associated with the date the Domain was transferred
to another Registrar. Domains may be deleted for credit during the 120 hours after a
transfer. It should be noted that domains that are deleted during the renew grace period
will be placed into pendingDelete and will enter the RGP. A deletion of domain after a
transfer is not the method used to correct a transfer mistake. Domains that have been
erroneously transferred or hijacked by another party can be transferred back to the
original registrar through various means including contacting the Registry.
Auto-Renew-Delete Grace Period
The Auto-Renew-Delete Grace Period is associated with the date the Domain was
auto-renewed. Domains may be deleted for credit during the 120 hours after an
auto-renewal.The grace period is intended to allow Registrars to correct domains that
were mistakenly auto-renewed. It should be noted that domains that are deleted during the
auto-renew delete grace period will be placed into pendingDelete and will enter the
RGP.
Auto-Renew Grace Period
The Auto-Renew Grace Period is a special grace period intended to provide registrants
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with an extra amount of time, beyond the expiration date, to renew their domain name.The
grace period lasts for 45 days from the expiration date of the domain name. Registrars
are not required to provide registrants with the full 45 days of the period.
Redemption Grace Period
The RGP is a special grace period that enables Registrars to restore domains that have
been inadvertently deleted but are still in pendingDelete status within the Redemption
Grace Period. All domains enter the RGP except those deleted during the AGP.
The RGP period is 30 days, during which time the domain may be restored using the EPP
RenewDomain command as described below. Following the 30day RGP period the domain will
remain in pendingDelete status for an additional five days, during which time the domain
may NOT be restored.The domain is released from the SRS, at the end of the 5 day
non-restore period. A restore fee applies and is detailed in the Billing Section. A
renewal fee will be automatically applied for any domain past expiration.
Neustar has created a unique restoration process that uses the EPP Renew transaction to
restore the domain and fulfill all the reporting obligations required under ICANN policy.
The following describes the restoration process.
27.2 State Diagram
Figure 27-1 provides a description of the registration lifecycle.
The different states of the lifecycle are active, inactive, locked, pending transfer, and
pending delete. Please refer to section 27.1.1 for detail description of each of these
states. The lines between the states represent triggers that transition a domain from one
state to another.
The details of each trigger are described below:
- Create: Registry receives a create domain EPP command.
- WithNS: The domain has met the minimum number of nameservers required by registry
policy in order to be published in the DNS zone.
- WithOutNS: The domain has not met the minimum number of nameservers required by
registry policy. The domain will not be in the DNS zone.
- Remove Nameservers: Domainʹs nameserver(s) is removed as part of an update domain EPP
command. The total nameserver is below the minimum number of nameservers required by
registry policy in order to be published in the DNS zone.
- Add Nameservers: Nameserver(s) has been added to domain as part of an update domain EPP
command. The total number of nameservers has met the minimum number of nameservers
required by registry policy in order to be published in the DNS zone.
- Delete: Registry receives a delete domain EPP command.
- DeleteAfterGrace: Domain deletion does not fall within the add grace period.
- DeleteWithinAddGrace: Domain deletion falls within add grace period.
- Restore: Domain is restored. Domain goes back to its original state prior to the delete
command.
- Transfer: Transfer request EPP command is received.
- Transfer Approve⁄Cancel⁄Reject: Transfer requested is approved or cancel or rejected.
- TransferProhibited: The domain is in clientTransferProhibited and⁄or
serverTranferProhibited status. This will cause the transfer request to fail. The domain
goes back to its original state.
DeleteProhibited: The domain is in clientDeleteProhibited and⁄or serverDeleteProhibited
status.This will cause the delete command to fail. The domain goes back to its original
state.
Note: the locked state is not represented as a distinct state on the diagram as a domain
may be in a locked state in combination with any of the other states: inactive, active,
pending transfer, or pending delete.
27.2.1 EPP RFC Consistency
As described above, the domain lifecycle is determined by ICANN policy and the EPP RFCs.
Neustar has been operating ICANN TLDs for the past 10 years consistent and compliant with
all the ICANN policies and related EPP RFCs.
27.3 Resources
The registration lifecycle and associated business rules are largely determined by policy
and business requirements; as such the Product Management and Policy teams will play a
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critical role in working Applicant to determine the precise rules that meet the
requirements of the TLD. Implementation of the lifecycle rules will be the responsibility
of Development⁄Engineering team, with testing performed by the Quality Assurance team.
Neustar’s SRS implementation is very flexible and configurable, and in many case
development is not required to support business rule changes.
The Applicantʹs registry will be using standard lifecycle rules, and as such no
customization is anticipated. However should modifications be required in the future,
the necessary resources will be pulled from the pool of available resources described in
detail in the response to Question 31. The following resources are available from those
teams:
Development⁄Engineering – 19 employees
Registry Product Management – 4 employees
These resources are more than adequate to support the development needs of all the TLDs
operated by Neustar, including the Applicantʹs registry.
-end-

28. Abuse Prevention and Mitigation
Q28
The Applicant’s core mission and purpose is to create an environment where individuals
and companies can interact and express themselves in ways never before seen on the
Internet, in a more targeted, secure and stable environment. To achieve this goal the
Applicant will be implementing a range of Abuse Prevention and Mitigation policies and
procedures. The following is an overview of initiatives undertaken by the Applicant:
1.
gTLD Abuse Prevention and Mitigation Implementation Plan
2.
Policies and Procedures to Minimize Abusive Registrations
2.1.
Implementation plan for Abuse Point of Contact
2.2.
Policies for Handling Complaints Regarding the Abuse Policies
2.3.
Proposed Measures for Removal of Orphan Glue Records
2.4.
Resourcing plans for the initial implementation of, and ongoing maintenance of,
the Abuse Prevention and Mitigation initiatives
3.
Measures to promote WHOIS accuracy both directly by the Registry and by
Registrars via requirements in the Registry-Registrar Agreement (“RRA”)):
3.1.
Regular monitoring of registration data for accuracy and completeness
3.2.
Registrar WHOIS policy self-certification and authentication
3.3.
WHOIS data reminder process
3.4.
Establishing policies and procedures to ensure Registrar compliance with WHOIS
policies, which may include audits, financial incentives, penalties, or other means
3.5.
Registry semi-annual WHOIS verification
3.6.
Registrar semi-annual verification of WHOIS
4.
Policies and procedures that define malicious or abusive behaviour
4.1.
Service Level Requirements for resolution
4.2.
Service Level Requirements for Law enforcement requests
4.3.
Coordination with sector Groups and Law Enforcement
4.4.
Rapid takedown and suspension
5.
Controls to Ensure Proper Access to Domain Functions:
5.1.
Enabling two-factor authentication from Registrants to process update, transfer,
and deletion requests;
5.2.
Enabling multiple, unique points of contact to request and⁄or approve update,
transfer, and deletion requests;
5.3.
Enabling the notification of multiple, unique points of contact when a domain has
been updated, transferred, or deleted
6.
Additional Abuse Prevention and Mitigation initiatives
6.1.
Additional Mechanism for Protection of Capital City Names
6.2.
Additional Mechanisms to Protect and Reserve IGO Names
6.3.
Governance Council
7.
Resource Planning
7.1.
Resource Planning Specific to Backend Registry Activities
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Administrative Services Provider – Famous Four Media Limited
ICANN Prescribed Measures
Increasing Registrant Security Awareness
Registrant Disqualification
Restrictions on Proxy Registration Services
Registry Lock
Scope⁄Scale Consistency
Scope⁄Scale Consistency Specific to Backend Registry Activities
Acceptable Use Policy (“AUP”)
Abuse Response Process

1
gTLD Abuse Prevention and Mitigation Implementation Plan
The Applicant will be implementing a thorough and extensive Abuse Prevention and
Mitigation plan, designed to minimise abusive registrations and other detrimental
activities that may negatively impact internet users. This plan includes the
establishment of a single abuse point of contact, responsible for addressing matters
requiring expedited attention and providing a timely response to abuse complaints
concerning all names registered in the gTLD through all Registrars of record, including
those involving a reseller. Details of this point of contact will be clearly published on
the Applicant’s website.
Strong abuse prevention for a new gTLD is an important benefit to the internet community.
The Applicant and its backend services provider agree that a Registry must not only aim
for the highest standards of technical and operational competence, but also needs to act
as a steward of the space on behalf of the Internet community and ICANN in promoting the
Registry’s stakeholders’ interest. The Applicant’s Backend Services Provider brings
extensive experience establishing and implementing registration policies. This experience
will be leveraged to help the Applicant combat abusive and malicious domain activity
within the new gTLD space.
One of the key functions of a responsible domain name Registry includes working towards
the eradication of domain name abuse including, but not limited to, those resulting from:
-

Illegal or fraudulent actions
Spam
Phishing
Pharming
Distribution of malware
Fast flux hosting
Botnets
Illegal distribution of copyrighted material
Distribution of child pornography
Online sale or distribution of illegal pharmaceuticals.

Further explanation of behaviour considered to be abusive can be found in the Acceptable
Use Policy (“AUP”) below. Any second-level domain found to be facilitating such
behaviours, either upon registration or subsequently, will be subject to rapid compliance
action as per the policies outlined below.
The Applicant believes that the success of the gTLD will be determined largely by the
sectorʹs broad-spectrum of key stakeholders, who operate globally. The Applicant believes
that these stakeholders will be motivated to protect the sector from detrimental
practices. The Applicant further believes that sector stakeholders should be afforded the
opportunity to influence the manner in which the gTLD is governed, including its abuse
prevention policies where appropriate. Accordingly, the Applicant is establishing a
Governance Council, to be comprised of key sector stakeholders that will serve as an
advisory body. The Governance Council will elect its own Board of Directors, which will
be responsible for self-governance, the recommendation of sector-specific policies, and
the formulation of guidance on other best practices related to the gTLD. The Applicant
aims to develop an Abuse Prevention and Mitigation Working Group in conjunction with the
GC. It will give the Applicant’s team advice on abuse preventions and mitigation and how
this may effect registration policies. The group will meet to regularly discuss the
latest trends in domain name abuse and the most effective way to prevent and remedy them.
Registrants, Registrars and the Registry will all be involved in this working group.This
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will likely prove important as the battle with abusive behaviour online must continuously
evolve given that abusive behaviour itself mutates and changes. The Governance Council
will offer significantly greater opportunities to identify emerging threats and rapidly
establish procedures to deal with them than might have been possible simply with a
Registry perspective.

2

Policies and Procedures to Minimize Abusive Registrations

Regardless of how well intentioned its user-base is, a Registry must have the policies,
resources, personnel, and expertise in place to combat abusive DNS practices. The
Applicantʹs Registry Backend Services Provider is at the forefront of the prevention of
such abusive practices. We also believe that a strong program is essential given that
Registrants have a reasonable expectation that they are in control of the data associated
with their domains, especially its presence in the DNS zone. Because domain names are
sometimes used as a mechanism to enable various illegitimate activities on the Internet,
often the best preventative measure to thwart these attacks is to remove the names
completely from the DNS before they can impart harm, not only to the domain name
Registrant, but also to millions of unsuspecting Internet users.
Removing the domain name from the zone has the effect of shutting down all activity
associated with the domain name, including the use of all websites and e-mail. The use of
this technique should not be entered into lightly. The Applicant has an extensive,
defined, and documented process for taking the necessary action of removing a domain from
the zone when its presence in the zone poses a threat to the security and stability of
the infrastructure of the Internet or the Registry.
Coalition for Online Accountability (“COA”) Recommendations
The Applicant will further structure its policies around the COA Recommendations where
relevant to this gTLD. The Applicant’s goal is to provide a safe and secure browsing
experience for consumers of this gTLD. A domain within this gTLD that is owned, operated
by or compromised by a malicious party could cause harm to consumers, to the gTLDʹs
reputation and to the reputation of the Internet itself. As such, additional controls are
in place relating to the validity of registrations, as well as additional measures to
ensure the correct identity of both Registrants and Registrars relating to changes made
within the SRS, and to protecting the integrity of the DNS service as a whole.
The Coalition for Online Accountability have drafted a set of policy recommendations,
also endorsed by many other international organizations representing the creative
industries, that should be applied to entertainment gTLDs - especially those dependent on
copyright protection. The policy is comprised of a set of 7 recommendations that should
be adopted by ICANN in evaluating any applicant for an entertainment-based gTLD. The
recommendations were posted by COA in the form of a letter to ICANN at http:⁄⁄bit.ly⁄
HuHtmq. We welcome the recommendations from the COA and will strongly consider the
recommendations relating to the implementation of this gTLD where considered relevant.
BITS Recommendations
The Applicant will further structure its policies around the BITS Recommendations where
relevant to this gTLD. The Applicantʹs goal is to provide a safe and secure browsing
experience for consumers of this gTLD. A domain within this gTLD that is owned, operated
by or compromised by a malicious party could cause harm to consumers, to the gTLD’s
reputation and to the reputation of the Internet itself. As such, additional controls are
in place relating to the validity of registrations, as well as additional measures to
ensure the correct identity of both Registrants and Registrars relating to changes made
within the SRS, and to protecting the integrity of the DNS service as a whole.
The Security Standards Working Group (SSWG) formed by BITS drafted a set of policy
recommendations that should be applied to financial gTLDs. The policy is comprised of a
set of 31 recommendations that should be adopted by ICANN in evaluating any applicant of
a financial gTLD. The recommendations were posted by BITS in the form of a letter to
ICANN at [http:⁄⁄www.icann.org⁄en⁄correspondence⁄aba-bits-to-beckstrom-crocker-20dec11en.pdf]. We welcome the recommendations from SSWG and will strongly consider the
recommendations relating to the implementation of this gTLD where considered relevant.
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Implementation plan for Abuse Point of Contact

As required by the Registry Agreement, The Applicant will establish and publish on its
website a single abuse point of contact responsible for addressing inquiries from law
enforcement and the public related to malicious and abusive matters requiring expedited
attention. The Applicant will provide a timely response to abuse complaints concerning
all names registered in the gTLD by registrars and their resellers. The Applicant will
also provide such information to ICANN prior to the delegation of any domain names in the
gTLD. This information shall consist of, at a minimum, a valid name, e-mail address
dedicated solely to the handling of malicious conduct complaints and a telephone number
and mailing address for the primary contact. The Applicant will ensure that this
information will be kept accurate and up to date and will be provided to ICANN if and
when changes are made. In addition, with respect to inquiries from ICANN-Accredited
Registrars, the Applicant’s Registry Backend Services Provider shall have an additional
point of contact, as it does today, handling requests by Registrars related to abusive
domain name practices.
2.2

Policies for Handling Complaints Regarding the Abuse Policies

In order to operate under the new gTLD, Registrants must accept the Acceptable Use
Policy. The new gTLD Registry’s Acceptable Use Policy clearly delineates the types of
activities that constitute “abuse” and the repercussions associated with an abusive
domain name registration. In addition, the policy will be incorporated into the
applicable Registry-Registrar Agreement (“RRA”) and reserve the right for the Registry to
take the appropriate actions based on the type of abuse. This will include locking down
the domain name preventing any changes to the contact and name server information
associated with the domain name, placing the domain name “on hold” rendering the domain
name non-resolvable, transferring the domain name to another Registrar, and⁄or in cases
in which the domain name is associated with an existing law enforcement investigation,
substituting name servers to collect information about the DNS queries to assist the
investigation. When appropriate, the Applicant will also share information with law
enforcement. Each ICANN and gTLD accredited Registrar must agree to pass the Acceptable
Use Policy on to its Resellers (if applicable) and ultimately to the gTLD Registrants.
The Registry’s initial Acceptable Use Policy that the Applicant will use in connection
with the gTLD is outlined in a section below.
2.3

Proposed Measures for Removal of Orphan Glue Records

As the Security and Stability Advisory Committee of ICANN (“SSAC”) rightly acknowledges,
although orphaned glue records may be used for abusive or malicious purposes, the
“dominant use of orphaned glue supports the correct and ordinary operation of the DNS.”
See http:⁄⁄www.icann.org⁄en⁄committees⁄security⁄sac048.pdf.
While orphan glue records often support the correct and ordinary operation of the DNS, we
understand that such glue records can be used maliciously to point to name servers that
host domains used in illegal phishing, botnets, malware, and other abusive behaviours.
Problems occur when the parent domain of the glue record is deleted but its children glue
records still remain in DNS.
Thus, the Registry Operator will remove orphan glue records (as defined at the above
link) when provided with evidence in written form that such records are present in
connection with malicious conduct. Registrars are required to delete⁄move all dependent
DNS records before they are allowed to delete the parent domain.
To prevent orphan glue records, the Registry Backend Services Provider performs the
following checks before removing a domain or name server:
Checks during domain delete:
Parent domain delete is not allowed if any other domain in the zone refers to the
child name server.
If the parent domain is the only domain using the child name server, then both
the domain and the glue record are removed from the zone.
Check during explicit name server delete:
The Registry Backend Services Provider confirms that the current name server is
not referenced by any domain name (in-zone) before deleting the name server.
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Zone-file impact:
If the parent domain references the child name server AND if other domains in the
zone also reference it AND if the parent domain name is assigned a serverHold status,
then the parent domain goes out of the zone but the name server glue record does not.
If no domains reference a name server, then the glue record is removed from the
zone file.
2.4
Resourcing plans for the initial implementation of, and ongoing maintenance of,
the Abuse Prevention and Mitigation initiatives
Details related to resourcing plans for the initial implementation and ongoing
maintenance of the Applicant’s abuse plan are provided in Section 7 of this response.

3
Measures to promote WHOIS accuracy both directly by the Registry and by
Registrars via requirements in the Registry-Registrar Agreement (“RRA”):

The Applicant acknowledges that ICANN has developed a number of mechanisms over the past
decades that are intended to address the issue of inaccurate WHOIS information. Such
measures alone have not proven to be sufficient and the Applicant will offer a mechanism
whereby third parties can submit complaints directly to the Applicant about inaccurate or
incomplete WHOIS data. Such information shall be forwarded to the sponsoring Registrar,
who shall be required to address those complaints with their Registrants. Thirty days
after forwarding the complaint to the Registrar, the Applicant will examine the current
WHOIS data for names that were alleged to be inaccurate to determine if the information
was corrected, the domain name was deleted, or any other action was taken. If the
Registrar has failed to take any action, or it is clear that the Registrant was either
unwilling or unable to correct the inaccuracies, the Applicant reserves the right to
suspend the applicable domain name(s) until such time as the Registrant is able to cure
the deficiencies. Further efforts to pre-empt inaccurate WHOIS data made by the Applicant
will include:
1)
The Applicant will in general discourage the use of proxy registration services.
The Applicant understands that there are instances when proxy registrations may be
required and will develop best practices for when these instances occur.
2)
The Applicant will maintain a web-based form for third parties to submit claims
regarding false and⁄or inaccurate WHOIS data and the Applicant will forward credible
claims to the Registrar for investigation⁄resolution. The Applicant will follow up to
verify that the claim has been satisfactorily resolved. Failure of the Registrar or the
Registrant to resolve the problem may result in the Applicant placing the domain name on
hold, except in extraordinary circumstances.
3)
The Applicantʹs Registry Backend Services Provider will regularly remind
Registrars of their obligation to comply with ICANN’s WHOIS Data Reminder Policy. This
policy requires Registrars to validate the WHOIS information provided during the
registration process, to investigate claims of fraudulent WHOIS information, and to
cancel domain name registrations for which WHOIS information is determined to be invalid.
4)
WHOIS Verification by Registrars. As part of their Registry-Registrar Agreement
all accredited Registrars will be required to revalidate WHOIS data for each record they
have registered in the gTLD. The Applicant will leave the ultimate determination of how
this procedure takes place to the Registrar, but it must include one of the following
approved methods. (1) Email notification (2) Outbound telemarketing effort to the
individual listed as the administrative contact for the domain.
3.1

Regular monitoring of registration data for accuracy and completeness

As part of their Registry-Registrar Agreement, all of the Applicant’s Registrars will be
required to revalidate WHOIS data for each record they have registered on a bi-annual
basis. This revalidation will require the Registrar to notify its Registrants in the gTLD
about this requirement. While the Applicant reserves the right to suspend domain names
that are not verified in a timely manner, the Applicant will engage in other outreach to
the Registrant prior to suspending any domain name. As part of the gTLD Abuse reporting
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system, users can report missing or incomplete WHOIS data via the Registry website. The
Applicant will also perform randomized audits of verified WHOIS information to ensure
compliance and accuracy.
The Applicant’s selected Registry Backend Services Provider has established policies and
procedures to encourage Registrar compliance with ICANN’s WHOIS accuracy requirements..

3.2

Registrar WHOIS policy self-certification and authentication

The self-certification program consists, in part, of evaluations applied equally to all
operational ICANN accredited Registrars for the gTLD and is conducted from time to time
throughout the year. Process steps are as follows:
The Registry Backend Services Provider sends an email notification to the ICANN primary
Registrar contact, requesting that the contact go to a designated URL, log in with
his⁄her Web ID and password, and complete and submit the online form. The contact must
submit the form within 15 business days of receipt of the notification.
When the form is submitted, the Registry Backend Services Provider sends the Registrar an
automated email confirming that the form was successfully submitted.
The Registry Backend Services Provider reviews the submitted form to ensure the
certifications are compliant.
The Registry Backend Services Provider sends the Registrar an email notification if the
Registrar is found to be compliant in all areas.
If a review of the response indicates that the Registrar is out of compliance or if the
Registry Backend Services Provider has follow-up questions, the Registrar has 10 days to
respond to the inquiry.
If the Registrar does not respond within 15 business days of receiving the original
notification, or if it does not respond to the request for additional information, the
Registry Backend Services Provider sends the Registrar a Breach Notice and gives the
Registrar 30 days to cure the breach.
If the Registrar does not cure the breach, the Registry Backend Services Provider may
terminate the Registry-Registrar Agreement (RRA).
3.3

WHOIS data reminder process.

The Registry Backend Services Provider regularly reminds Registrars of their obligation
to comply with ICANN’s WHOIS Data Reminder Policy, which was adopted by ICANN as a
consensus policy on 27 March 2003 (http:⁄⁄www.icann.org⁄en⁄Registrars⁄wdrp.htm). The
Registry Backend Services Provider sends a notice to all Registrars once a year reminding
them of their obligation to be diligent in validating the WHOIS information provided
during the registration process, to investigate claims of fraudulent WHOIS information,
and to cancel domain name registrations for which WHOIS information is determined to be
invalid.

3.4
Establishing policies and procedures to ensure Registrar compliance with
policies, which may include audits, financial incentives, penalties, or other means.
The Applicant will require as part of the RRA obligations that all accredited Registrars
for the gTLD participate in the abuse prevention and mitigation procedures and policies,
as well as efforts to improve the accuracy and completeness of WHOIS data. In addition,
the Applicant will work to develop an economic incentive program, such as Market
Development Funds for Registrars who meet certain SLAs for performance in this area.
3.5

Registry bi-annual WHOIS verification

Additionally, the Applicant will, of its own volition and no less than twice per year,
perform a manual review of a random sampling of gTLD domain names in its Registry to test
the accuracy of the WHOIS information. Although this will not include verifying the
actual information in the WHOIS record, the Applicant will be examining the WHOIS data
for prima facie evidence of inaccuracies. In the event that such evidence exists, it
shall be forwarded to the sponsoring Registrar, who shall be required to address those
complaints with their Registrants. Thirty days (30) after forwarding the complaint to the
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Registrar, the Applicant will reexamine the current WHOIS data for names that were
alleged to be inaccurate to determine if the information was corrected, the domain name
was deleted, or some other action was taken. If the Registrar has failed to take any
action, or it is clear that the Registrant was either unwilling or unable to correct the
inaccuracies, The Applicant reserves the right to suspend the applicable domain name(s)
until such time as the Registrant is able to cure the deficiencies.
3.6

Registrar bi-annual verification of WHOIS

The Applicant will require in the Registry-Registrar Agreement that all accredited
Registrars in this gTLD will be obliged to verify WHOIS data for each record they have
registered in the gTLD twice a year. Verification can take place via email, phone or any
other method to confirm the accuracy of the WHOIS data associated with the domain name.
The Applicant will randomly audit WHOIS records to ensure compliance and accuracy. As
part of the gTLD Abuse reporting system, users can report missing or incomplete WHOIS
data via the Registry website.
4

Policies and procedures that define malicious or abusive behaviour

The applicant has developed policies and procedures that define malicious and abusive
behaviour. More information on these policies and procedures can be found in section 14 Acceptable Use Policy.
4.1

Service Level Requirements for resolution of APM related activities

As pertains to the Applicant’s service level requirements for resolution, we aim to
address and potentially rectify the issue as it pertains to all forms of abuse and fraud
within 24 hours. Once abusive behaviour is detected or reported, the Applicant’s Customer
Service center immediately creates a support ticket in order to monitor and track the
issue through resolution. This support team is operational 24⁄7⁄365. A preliminary
assessment will be performed in order to determine whether the abuse claim is legitimate.
We will classify each incidence of legitimately reported abuse into one of two categories
based on the probable severity and immediacy of harm to Registrants and Internet users.
Category 1:
Probable Severity or Immediacy of Harm: Low
Examples of types of abusive behaviour: Spam, Malware
Mitigation steps:
- Investigate
- Notify Registrant
Response times – up to 3 days depending on severity.
Category 2:
Probable Severity or Immediacy of Harm: Medium to High
Examples of types of abusive behaviour: Fast Flux Hosting, Phishing, Illegal
Access to other Computers or Networks, Pharming, Botnet command and control
Mitigation steps:
- Suspend domain name
- Investigate
- Restore or terminate domain name
Response times - up to 1 day.
4.2

Service Level Requirements and Coordination regarding Law enforcement APM requests

With the assistance of its Registry Backend Services Provider, the Applicant will meet
its obligations under Section 2.8 of the Registry Agreement where required to take
reasonable steps to investigate and respond to reports from law enforcement, governmental
and quasi-governmental agencies of illegal conduct in connection with the use of the
gTLD. The Registry will respond to legitimate law enforcement inquiries within one
business day from receiving the request. Such a response shall include, at a minimum, an
acknowledgement of receipt of the request, questions or comments concerning the request,
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and an outline of the next steps to be taken by the Applicant for rapid resolution of the
request.
In the event such request involves any of the activities which can be validated by the
Registry and involves the type of activity set forth in the Acceptable Use Policy, the
sponsoring Registrar is then given 24 hours to investigate the activity further and
either take down the domain name by placing the domain name on hold or by deleting the
domain name in its entirety or providing a compelling argument to the Registry to keep
the name in the zone. If the Registrar has not taken the requested action after the
24-hour period (i.e., is unresponsive to the request or refuses to take action), the
Registry may place the domain on “ServerHold”.
4.3

Coordination with sector Groups and Law Enforcement

One of the reasons for which the Registry Backend Services Provider was selected to serve
as the Registry Backend Services Provider by the Applicant is the Registry Backend
Services Provider’s extensive experience and its close working relationship with a number
of law enforcement agencies.
The Registry Backend Services Provider is also a participant in a number of sector groups
aimed at sharing information amongst key sector players about the abusive registration
and use of domain names. Through these organizations the Registry Backend Services
Provider shares information with other registries, Registrars, ccTLDs, law enforcement,
security professionals, etc. Not only on abusive domain name registrations within its own
gTLDs, but also provides information uncovered with respect to domain names in other
registries. The Registry Backend Services Provider has often found that rarely are abuses
found only in the gTLDs which it manages, but also within other gTLDs. The Registry
Backend Services Provider routinely provides this information to the other registries so
that it can take the appropriate action.
When executed in accordance with the Registry Agreement, plans will result in compliance
with contractual requirements.
The Applicant believes that the proposed collection of protections that involve both
proactive and reactive mechanisms outlined above will provide an unmatched level of
security and anti-abuse activity within the gTLD. These mechanisms will be part of both
the Registry-Registrar Agreement as well as the Registrant Registration Agreement.
4.4

Rapid takedown and suspension system

The Applicant is committed to ensuring that the use of the internet within its Registry
is compliant with all relevant laws and legal directions.
The Applicant notes that its role as the Registry operator is not one of judge and jury
in all jurisdictions and as such shall direct all complainants to the legal process in
the relevant jurisdiction. Upon receiving a valid and enforceable legal judgment or
direction it shall comply forthright with the appropriate action which shall include
rapid takedown and⁄or suspension.
5

Controls to Ensure Proper Access to Domain Functions

5.1
Enabling two-factor authentication from Registrants to process update, transfers,
and deletion requests;
To ensure proper and secure access to domain functions, the Applicant will develop best
practices for its Registrars relating to enabling its Registrants to utilize two factor
authentication in its interaction with their Registrar and ultimately the Registry.
The goal of these best practices is to improve domain name security and assist Registrars
in protecting the accounts they manage by providing another level of assurance that only
authorized registrants can communicate through the registrar with the Registry.
5.2
Enabling multiple, unique points of contact to request and⁄or approve update,
transfer, and deletion requests;
The Applicant will investigate the costs and benefits for introducing a service whereby a
Registrant can elect to designate multiple points of contact for each domain registered
to approve changes to a domain before they are effectuated. The Applicant is of the
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opinion that these additional checks could improve the security of each domain and will
look for ways to deploy them in the most cost-effective and user-friendly manner possible.
5.3
Enabling the notification of multiple, unique points of contact when a domain has
been updated, transferred, or deleted
The Applicant will investigate the costs and benefits for introducing a service where by
a Registrant can elect to designate multiple points of contact for each domain registered
to receive notification of changes to a domain when they are effectuated. The Applicant
is of the opinion that these additional checks could improve the security of each domain
and will look for ways to deploy them in the most cost-effective and user-friendly manner
possible.

6.
6.1

Additional Abuse Prevention and Mitigation initiatives
Additional Mechanism for Protection of Capital City Names

In parallel with the Landrush Period defined in the answer to question 18, the Applicant
will implement a Capital City Claim (“CCC”) service whereby additional protection will be
granted to the capital city names of a country or territory listed in the ISO 3166-1
standard. The CCC process is as follows:
1.
Any prospective domain name Registrant applying to register a domain name
identical to the capital city name of a country or territory listed in the ISO 3166-1
standard will receive from the Applicant a CCC notification highlighting the fact that
the applied-for domain name corresponds to a capital city name of a country or territory
listed in the ISO 3166-1 standard.
2.
A potential domain name Registrant receiving a CCC notification will have to send
a response to the Applicant whereby it will unconditionally comply with the requirements
as to representations and warranties required by the Applicant. This will protect the
reputation of the capital city as well as any further relevant terms and conditions
provided.
3.
Unconditional acceptance of the warranties set out in the CCC notification will
be a material requirement for a prospective Registrant to be eligible to register the
domain name in question should said prospective Registrant be successful in the Landrush
period.
4.
Upon registration during the Landrush period of a domain name identical to a
capital city name of a country or territory listed in the ISO 3166-1 standard, the
Applicant will send a notification in writing to the ICANN Government Advisory Committee
(ʺGACʺ) Chair.
6.2
Additional Mechanisms to Protect and Reserve IGO Names
The Applicant considers the Protection of Intergovernmental Organization (ʺIGOʺ) names to
be very important. The Applicant will use strings registered as second level domains in
the .int gTLD as the basis for this protection. To register in the .int domain, the
Registrants must be an IGO that meets the requirements found in RFC 1591. The .int domain
is used for registering organizations established by international treaties between or
among national governments and which are widely considered to have independent
international legal personality. Thus, the names of these organizations, as with
geographic names, can lend an official imprimatur, and if misused, be a source of public
confusion or deception.
Reservation of IGO names:
In addition to the mandated and additional reservation of geographic names as provided
for in response to Question 22, the Applicant will reserve, and thereby prevent
registration of, all names that are registered as second level domains in the most recent
.int zone as of 1st November 2012. By doing so, the Applicant will extend additional
protection to IGOs that comply with the current eligibility requirements for the .int
gTLD as defined at http:⁄⁄www.iana.org⁄domains⁄int⁄policy⁄, and that have obtained a
second-level registration in the .int zone.
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Release of IGO names:
In the future, should any of the IGOs wish to make use of the protected strings, the
Registry will release and assign the domain to the respective IGOs using the following
process:
a) The IGO submits a request to the Applicant in the hope of the reserved name being
assigned to themselves and provides the necessary documentation and details of the
proposed registrant entity for the domain name registration.
b) The Applicant will validate and authenticate the request to establish that it is a
genuine bona fide request.
c) Once the request has been approved the Applicant will notify the requesting IGO as
well as ICANN and the GAC of the approval for the assignment of the domain name.
d) The Applicant will issue a unique authorization code to the proposed IGO registrant.
e) The proposed IGO registrant will then be able to request that the assignment of the
domain name is given to them using the authorization code with an ICANN and gTLD
accredited Registrar of their choice.
6.3

Governance Council

The Applicant believes that the success of the gTLD will be determined in large by the
gTLD’s stakeholders. Not only will these stakeholders have the primary interest of
registering domains on the gTLD, but they will also be motivated to protect the sector
from practices that would negatively impact the sector overall. The Applicant further
believes that sector stakeholders should be afforded the opportunity to influence the
manner in which the gTLD is governed. Accordingly, the Applicant is establishing a
Governance Council (the “GC”), to be comprised of key sector stakeholders that will serve
as an advisory body.
The GC will elect its own Board of Directors, which will be responsible for
self-governance, the recommendation of sector-specific policies, and the formulation of
guidance on intellectual property and other best practices related to the gTLD. This will
lead the policy development process of defining how the APM Reporting Website should best
reflect the options users, rights holders, etc., have for addressing infringing content
or other issues.

7.

Resource Planning

7.1

Resource Planning Specific to Backend Registry Activities

Responsibility for abuse mitigation rests with a variety of functional groups. The Abuse
Monitoring team is primarily responsible for providing analysis and conducting
investigations of reports of abuse. The customer service team also plays an important
role in assisting with the investigations, responding to customers, and notifying
Registrars of abusive domains. Finally, the Policy⁄Legal team is responsible for
developing the relevant policies and procedures.
The necessary resources will be pulled from the pool of available resources described in
detail in the response to Question 31. The following resources are available from those
teams globally distributed:
Customer Support – 12 people
Policy⁄Legal – 2 people
The resources are more than adequate to support the abuse mitigation procedures of the
Registry.
7.2

Administrative Services Provider – Famous Four Media Limited

In addition to those resources set out above provided by the Registry’s backend services
provider the Applicant‘s Administration Services Provider shall provide the following
extra resources:
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Sunrise Validation Team - This shall comprise of 11 employees of which at least
one shall be a qualified lawyer specializing in intellectual property law.
Ongoing Rights Protection Team - This shall comprise of 11 employees of which at
least one shall be a qualified lawyer specializing in intellectual property law.
The two key objectives of the Sunrise Validation Team and the Ongoing rights Protection
Team (together the “Rights Team”) is to:
a.
Prevent abusive registrations; and
b.
Identify and address the abusive use of registered names on an ongoing basis
Because rights protection is a fundamental core objective of the Applicant it has
contracted with its Registry Administration Services Provider that the number of full
time personnel made available to the Applicant will be 125% of the estimated requirement
to ensure that at all times the Applicant is over resourced in this area. In addition the
Applicant shall instruct outside Counsel in any relevant jurisdiction on all matters that
are unable to be adequately dealt with by the Sunrise Validation Team or the Ongoing
Rights Protection Team.
8.

ICANN Prescribed Measures

In accordance with its obligations as a Registry operator, the Applicant will comply with
all requirements in the ‘gTLD Applicant Guidebook’. In particular, we will comply with
the following measures prescribed by ICANN which serve to mitigate the potential for
abuse in the gTLD:
DNSSEC deployment, which reduces the opportunity for pharming and other man-inthe-middle attacks. We will encourage Registrars and Internet Service Providers to deploy
DNSSEC capable resolvers in addition to encouraging DNS hosting providers to deploy
DNSSEC in an easy-to-use manner in order to facilitate deployment by Registrants.
Prohibition on Wild Carding as required by section 2.2 of Specification 6 of the Registry
Agreement.
Removal of Orphan Glue records (discussed above in section 4).

9.

Increasing Registrant Security Awareness

In order to operate a secure and reliable gTLD, the Applicant will attempt to improve
Registrant awareness of the threats of domain name hijacking, Registrant impersonation
and fraud, and emphasise the need for and responsibility of Registrants to keep
registration (including WHOIS) information accurate. Awareness will be raised by:
Publishing the necessary information on the Abuse page of our Registry website in
the form of presentations and FAQ’s.
Developing and providing to Registrants and resellers Best Common Practices that
describe appropriate use and assignment of domain auth Info codes and risks of misuse
when the uniqueness property of this domain name password is not preserved.
The increase in awareness renders Registrants less susceptible to attacks on their domain
names owing to the adoption of the recommended best practices thus serving to mitigate
the potential for abuse in the gTLD. The clear responsibility on Registrants to provide
and maintain accurate registration information (including WHOIS) further serves to
minimise the potential for abusive registrations in the gTLD.

10.

Registrant Disqualification

Registrants, their agents or affiliates found through the application of the AUP to have
repeatedly engaged in abusive registration may be disqualified from maintaining any
registrations or making future registrations. This will be triggered when the Registry
Backend Services Provider’s records indicate that a Registrant has had action taken
against it an unusual number of times through the application of our Anti-Abuse Policy.
Registrant disqualification provides an additional disincentive for qualified Registrants
to maintain abusive registrations in that it puts at risk even otherwise non-abusive

18/03/2015 14:27

ICANN New gTLD Application

51 of 69

file:///C:/Users/janssj/AppData/Local/Temp/1-1199-43437_BASKETB...

registrations, through the possible loss of all registrations.
In addition, name servers that are found to be associated only with fraudulent
registrations will be added to a local blacklist and any existing or new registration
that uses such fraudulent NS record will be investigated.
The disqualification of ‘bad actors’ and the creation of blacklists mitigates the
potential for abuse by preventing individuals known to partake in such behaviour from
registering domain names.
For a Registrant to be placed on a list of bad actors, the Applicant will examine the
factors noted above, and such determination shall be made by the Applicant at its sole
discretion. Once the Applicant determines that a Registrant should be placed onto the
list of bad actors, the Applicant will notify its Registry Backend Services Provider, who
will be instructed to cause all of the Registrant’s second-level domains in the gTLD to
resolve to a page which notes that the domain has been disabled for abuse-related
reasons. The second-level domains at issue will remain in this state until the
expiration of the Registrant’s registration term or a decision from a UDRP panel or court
of competent jurisdiction requires the transfer or cancellation of such domains.

11.

Restrictions on Proxy Registration Services

The Applicant will in general discourage the use of proxy registration services. The
Applicant further understands that there are instances when proxy registrations may be
required and will develop best practices when these instances occur. Whilst it is
understood that implementing measures to promote WHOIS accuracy is necessary to ensure
that the Registrant may be tracked down, it is recognised that some Registrants may wish
to utilise a proxy registration service to protect their privacy. In the event that
Registrars elect to offer such services, the following conditions apply:
Registrars should take the best practice guidance developed by the Applicant and
the Governance Council for the gTLD into account when making Proxy registration services
available to its Registrants.
Registrars must ensure that the actual WHOIS data is obtained from the Registrant
and must maintain accurate records of such data.
Registrars must provide Law Enforcement Agencies (“LEA”) with the actual WHOIS
data upon receipt of a verified request.
These conditions will be implemented contractually by inclusion of corresponding clauses
in the RRA as well as being published on the Abuse page of the Registry website.
Individuals and organisations will be encouraged through the Abuse page to report any
domain names they believe violate the above restrictions, following which appropriate
action may be taken by the Registry Backend Services Provider. Publication of these
conditions on the Abuse page of the Registry website ensures that Registrants are aware
that despite utilisation of a proxy registration service, actual WHOIS information will
be provided to LEA upon request in order to hold Registrants liable for all actions in
relation to their domain name.
The certainty that WHOIS information relating to domain names which draw the attention of
LEA will be disclosed results in the gTLD being less attractive to those seeking to
register domain names for abusive purposes, thus mitigating the potential for abuse in
the gTLD.

12.

Registry Lock

Certain mission-critical domain names such as transactional sites, email systems and site
supporting applications may warrant a higher level of security. Whilst the Applicant will
take efforts to promote the awareness of security amongst Registrants, it is recognised
that an added level of security may be provided to Registrants by ‘Registry locking’ the
domain name and thereby prohibiting any updates at the Registry operator level. The
Registry lock facility will be offered to all Registrars who may request this service on
behalf of their Registrants in order to prevent unintentional transfer, modification or
deletion of the domain name. This facility mitigates the potential for abuse by
prohibiting any unauthorised updates that may be associated with fraudulent behaviour.
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For example, an attacker may update nameservers of a mission-critical domain name,
thereby redirecting customers to an illegitimate website without actually transferring
control of the domain name.
Upon receipt of a list of domain names to be placed on Registry lock by an authorised
representative from a Registrar, the Registry Backend Services Provider will:
1. Validate that the Registrar is the Registrar of record for the domain names.
2. Set or modify the status codes for the names submitted to serverUpdateProhibited,
serverDeleteProhibited and⁄or serverTransferProhibited depending on the request.
3. Record the status of the domain name in the Shared Registration System (SRS).
4. Provide a monthly report to Registrars indicating the names for which the Registry
lock service was provided in the previous month.

13.

Scope⁄Scale Consistency

The Applicant believes that the proposed collection of protections that involve both
proactive and reactive mechanisms outlined above will provide an unmatched level of
security and anti-abuse activity within the gTLD and is appropriate for the size and
scale of the gTLD.
13.1

Scope⁄Scale Consistency Specific to Backend Registry Activities

The Registry Backend Services Provider is an experienced backend Registry provider that
has developed and uses proprietary system scaling models to guide the growth of its gTLD
supporting infrastructure. These models direct the Registry Backend Services Provider’s
infrastructure scaling to include, but not be limited to, server capacity, data storage
volume, and network throughput that are aligned to projected demand and usage patterns.
The Registry Backend Services Provider periodically updates these models to account for
the adoption of more capable and cost-effective technologies.
The Registry Backend Services Provider’s scaling models are proven predictors of needed
capacity and related cost. As such, they provide the means to link the projected
infrastructure needs of the gTLD with necessary implementation and sustainment cost.
Using the projected usage volume for the most likely scenario (defined in Question 46,
Template 1 – Financial Projections: Most Likely) as an input to its scaling models, The
Registry Backend Services Provider derived the necessary infrastructure required to
implement and sustain this gTLD and its APM policies.
14.

Acceptable Use Policy

This Acceptable Use Policy gives the Registry the ability to quickly lock, cancel,
transfer or take ownership of any domain name, either temporarily or permanently, if the
domain name is being used in a manner that appears to threaten the stability, integrity
or security of the Registry, or any of its Registrar partners and⁄or that may put the
safety and security of any Registrant or user at risk. The process also allows the
Registry to take preventive measures to avoid any such criminal or security threats.
The Acceptable Use Policy may be triggered through a variety of channels, including,
among other things, private complaint, public alert, government or enforcement agency
outreach, and the on-going monitoring by the Registry or its partners. In all cases, the
Registry or its designees will alert the Registry’s Registrar partners about any
identified threats, and will work closely with them to bring offending sites into
compliance.
The following are some (but not all) activities that may be subject to rapid domain
compliance:
Phishing; a criminal activity employing tactics to defraud and defame Internet
users via sensitive information with the intent to steal or expose credentials, money or
identities. A phishing attack often begins with a spoofed email posing as a trustworthy
electronic correspondence that contains hijacked brand names e.g.(financial institutions,
credit card companies, e-commerce sites). The language of a phishing email is misleading
and persuasive by generating either fear and⁄or excitement to ultimately lure the
recipient to a fraudulent Web site. It is paramount for both the phishing email and Web
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site to appear credible in order for the attack to influence the recipient. As with the
spoofed email, phishers aim to make the associated phishing Web site appear credible. The
legitimate target Web site is mirrored to make the fraudulent site look professionally
designed. Fake third-party security endorsements, spoofed address bars, and spoofed
padlock icons falsely lend credibility to fraudulent sites as well. The persuasive
inflammatory language of the email combined with a legitimate looking Web site is used to
convince recipients to disclose sensitive information such as passwords, usernames,
credit card numbers, social security numbers, account numbers, and mother’s maiden name.
Malware; malicious software that was intentionally developed to infiltrate or
damage a computer, mobile device, software and⁄or operating infrastructure or website
without the consent of the owner or authorized party. This includes, amongst others,
Viruses, Trojan horses, and worms.
Domain Name or Domain Theft; the act of changing the registration of a domain
name without the permission of its original Registrant.
Botnet Command and Control; Services run on a domain name that is used to control
a collection of compromised computers or “zombies,” or to direct Distributed Denial of
Service attacks (“DDoS attacks”)
Distribution of Malware; The intentional creation and intentional or
unintentional distribution of “malicious” software designed to infiltrate a computer
system without the owner’s consent, including, without limitation, computer viruses,
worms, keyloggers, and Trojans.
Fast Flux Attacks⁄Hosting; A technique used to shelter Phishing, Pharming, and
Malware sites and networks from detection and to frustrate methods employed to defend
against such practices, whereby the IP addresses associated with fraudulent sites are
changed rapidly so as to make the true location of the sites difficult to find.
Hacking; the attempt to gain unauthorized access (or exceed the level of
authorized access) to a computer, information system, user account or profile, database,
or security system.
Pharming; The redirecting of unknown users to fraudulent sites or services,
typically through, but not limited to, DNS hijacking or poisoning;
Spam; The use of electronic messaging systems to send unsolicited bulk messages.
The term applies to email spam and similar abuses such as instant messaging spam, mobile
messaging spam, and spamming of websites and Internet forums.
Child Pornography: the storage, publication, display and⁄or dissemination of
pornographic materials depicting individuals under the legal age in the relevant
jurisdiction.
Further abusive behaviours include, but are not limited to; Cybersquatting,FrontRunning,Gripe Sites, Deceptive and⁄or Offensive Domain Names, Fake Renewal
Notices,Cross-gTLD Registration Scam, Name Spinning, Pay-per-Click, Traffic Diversion,
False Affiliation, Domain Kiting ⁄ Tasting, fast-flux and 419 scams.
The Registry reserves the right, at its sole discretion, to take any administrative and
operational actions necessary, including the use of computer forensics and information
security technological services, among other things, in order to implement the Acceptable
Use Policy. In addition, the Registry reserves the right to deny, cancel or transfer any
registration or transaction, or place any domain name(s) on Registry lock, hold or
similar status, that it deems necessary, to its discretion; (1) to protect the integrity
and stability of the Registry; (2) to comply with any applicable laws, government rules
or requirements, requests of law enforcement, or any dispute resolution process; (3) to
avoid any liability, civil or criminal, on the part of the Registry as well as its
affiliates, subsidiaries, officers, directors, and employees; (4) per the terms of the
registration agreement or (5) to correct mistakes made by the Registry or any Registrar
in connection with a domain name registration. The Registry also reserves the right to
place upon Registry lock, hold or similar status a domain name during resolution of a
dispute.
Registrants must also agree that they will not use their domain for any purposes which
are prohibited by the laws of the jurisdiction(s) in which they do business or any other
applicable law. You may not use your domain for any purposes or in any manner which
violate a statute, rule or law governing use of the Internet and⁄or electronic commerce,
including those statutes related to gaming and⁄or online gambling.
In addition, The Applicant reserves the right to deny attempted registrations from repeat
violators of the Registry’s Acceptable Use Policy. The Registry’s Acceptable Use Policy
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will incorporate a certification by the Registrant that the domain will be used only for
licensed, legitimate activities, and not to facilitate piracy or infringements. The
Registrant will be required to accept these terms as part of its registration agreement.
The Applicant reserves the right to suspend or cancel a domain for violation of the
Registry’s Acceptable Use Policy.
15. Abuse Response Process
The Registry is committed to ensuring that those domain names associated with abuse or
malicious conduct in violation of the Acceptable Use Policy are dealt with in a timely
and decisive manner. These include taking action against those domain names that are
being used to threaten the stability and security of the gTLD, or are part of a real-time
investigation by law enforcement.
Once a complaint is received from a trusted source, third-party, or detected by the
Registry, the Registry will use commercially reasonable efforts to verify the information
in the complaint. If that information can be verified to the best of the ability of the
Registry, the sponsoring Registrar will be notified and be given 48 hours to investigate
the activity. This will result in either the take down of the domain name by placing the
domain name on hold or the deletion of the domain name in its entirety or providing a
compelling argument to the Registry to keep the name in the zone. If the Registrar has
not taken the requested action after the 48-hour period (i.e., is unresponsive to the
request or refuses to take action), the Registry may place the domain on “ServerHold”.
Although this action removes the domain name from the gTLD zone, the domain name record
still appears in the gTLD WHOIS database so that the name and entities can be
investigated by law enforcement should they desire to get involved.
Additionally, the Applicant will require Registrars to adhere to the following abuseprevention procedures:
Each new gTLD accredited Registrar must provide and maintain a valid primary
point of contact for abuse complaints. The Applicant will require this as part of the new
gTLD RRA.
The Applicant will explicitly define for Registrars what constitutes abusive
behaviour including but not limited to, malicious, negligent, and reckless behaviour. The
definition of abusive behaviour will be contained in the AUP and the Applicant will
require this as part of the new gTLD RRA.
Registrars must notify the Registry Operator immediately regarding any
investigation or compliance action including the nature of the investigation or
compliance action by ICANN or any outside party (e.g., law enforcement, etc.), along with
the gTLD impacted. This will be required as part of the new gTLD RRA.
The Applicant will initiate an Abuse Prevention and Mitigation Working Group.
This group will be developed in conjunction with the gTLD Governance Council mentioned
above. Its aim will be to give the Applicant’s team alternate perspectives about handling
incidents of abuse and ways to mitigate them. The group will meet regularly to discuss
the latest trends in domain name abuse and the most effective way to prevent and remedy
them for the gTLD.
-end-

29. Rights Protection Mechanisms
Q29
The Applicant will be implementing an extensive range of Rights Protection Mechanisms
(“RPMs”) designed to minimize abusive registrations and other activities that may affect
the legal rights of others. The Applicant will implement and comply with all ICANN
required RPMs and will in addition implement further measures to better protect the
rights of others and minimize abusive registrations.
The following is an overview of Applicantʹs response to Q29:
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1.
Rights Protection as a core objective
2.
Plans for Rights Protection Mechanisms as part of Start-Up
3.
ICANN Mandated Rights Protection Mechanisms
3.1.
Trademark Clearinghouse (“TMCH”)
3.2.
Applicant’s Sunrise Period (“ASP”)
3.3.
Trademark Claims Service (“TCS”)
3.4.
Uniform Domain Name Dispute Resolution Policy (“UDRP”)
3.5.
Uniform Rapid Suspension System (ʺURSʺ)
3.6.
Trademark Post-Delegation Dispute Resolution Procedure (“PDDRP”)
4.
Additional Rights Protection Mechanisms to be implemented by the Applicant on a
Voluntary Basis
4.1.
Mechanism to protect IGO Names (“PIN”)
4.2.
Mechanism for Further Protection of Capital City Names (“CCC”)
5.
Efforts to promote WHOIS Accuracy
5.1.
Thick WHOIS
5.2.
Semi Annual Audits to Ensure Accurate WHOIS
6.
Policies Handling Complaints Regarding Abuse and Rights Issues
7.
Registry Acceptable Use Policy(“AUP”)
8.
Monitoring for Malicious Activity
9.
Resourcing Plans Specific to Backend Registry Activities
10.
Registry Backend Services Provider Experience with Rights Protection Measures

1 Rights Protection as a core objective
The Applicant is firmly committed to the protection of Intellectual Property rights and
to implementing the mandatory RPMs contained in the Applicant Guidebook and detailed in
Specification 7 of the Registry Agreement. Use of domain names that infringe upon the
legal rights of others in the gTLD will not be tolerated and preventing abusive
registrations is a core objective of the Applicant. The nature of such uses creates
security and stability issues for the Registry, Registrars, and Registrants, as well as
for users of the Internet in general. The Applicant will prevent abusive registrations
and reduce opportunities for behaviours such as phishing or pharming by implementing
comprehensive registration, anti-abuse, and rights protection guidelines as defined in
its AUP, as well as innovative additional RPMs such as PIN and the CCC, as described
below. In order to identify and address the abusive use of registered names on an ongoing
basis, the Applicant will also incorporate and abide by all mandated RPMs as specified in
Specification 7 of the Registry Agreement and as adopted by the ICANN Board of Directors
as ICANN Consensus Policies.
2 Plans for Rights Protection Mechanisms as part of Start-Up
The timeline for start-up RPMs in the Applicantʹs gTLD is as follows:
Phase 1 – Sunrise Process:
opens
-

Day 1: Sunrise round opens
Day 60: Sunrise round Closes
Day 61: Sunrise Allocation including Contention Resolution Mechanisms (ʺCRMʺ)

-

The following Rights Protection Mechanisms apply:
a.
TMCH
b.
Sunrise Eligibility Requirements (“SER”)
c.
Sunrise Dispute Resolution Policy (“SDRP”)
d.
UDRP
e.
URS
f.
PIN
g.
TCS*

Day 71: Sunrise Allocation CRM closes

Phase 2 – Landrush process:
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-

Day
Day
Day
Day

72: Landrush opens
102: Landrush closes
103: Landrush CRM opens
113: Landrush CRM closes

-

The following Rights Protection Mechanisms apply:
a.
UDRP
b.
URS
c.
PIN
d.
CCC
e.
TCS*

Phase 3 – General Availability⁄Registrations:
-

Day 114: General availability begins

-

The following Rights Protection Mechanisms apply:
a.
UDRP
b.
URS
c.
PIN
d.
PDDRP
e.
TCS* (90 days)

* To ease the concerns of trademark owners and mitigate the impact of infringing
registrations, the Applicant will be implementing the Trademark Claims service in all
three phases of launch. It is important to note that during the General Availability
Phase, the Trademark Claims service will be used for 90 days, 30 days longer than the
ICANN mandated minimum.
3 ICANN Mandated Rights Protection Mechanisms
3.1 Trademark Clearinghouse (“TMCH”)
The first mandatory RPM required of each new gTLD Registry is support for, and
interaction with, the TMCH. The TMCH is intended to serve as a central repository for
information pertaining to the rights of trademark holders to be authenticated, stored,
and disseminated. The data maintained in the clearinghouse will support and facilitate
other RPMs, including the mandatory Sunrise Period and Trademark Claims service. Although
the operational details of how the TMCH will interact with Registry operators and
Registrars are still being developed by ICANN, the Applicant is actively monitoring the
developments of the Implementation Assistance Group (“IAG”). The IAG is working with
ICANN staff to refine and finalize the rules, procedures and technical requirements for
the TMCH. In addition, the gTLD’s Registry Backend Services Provider is actively
participating in the IAG to ensure that the protections afforded by the clearinghouse and
associated RPMs are feasible, implementable, and well understood.
Utilizing the TMCH, the Applicant will offer: (i) a Sunrise registration service for 60
days during the pre-launch phase giving eligible trademark owners an early opportunity to
register second-level domains in new gTLDs; and (ii) a TCS in all 3 phases of launch
including 90 days after phase 3 general availability.
3.2 Applicant’s Sunrise Period (“ASP”)
All domain names registered during the Sunrise Period will be subject to the Applicant’s
domain name registration policy. The Applicant will surpass ICANNʹs mandated minimum by
offering a Sunrise Period for sixty (60) days. Owners of trademarks listed in the TMCH
that also meet the Applicant’s domain name registration requirements will be able to
register domain names that are an identical match of their listed trademarks. The
Applicant has engaged Famous Four Media Limited (“FFM”) as well as other suppliers to
assist with this process. The FFM Sunrise Validation Team will consist of a minimum of 11
employees who will work with the Applicant’s Trademark Validation Team (“TVT”) and
outside counsel, to receive and authenticate all Sunrise registrations.

18/03/2015 14:27

ICANN New gTLD Application

57 of 69

file:///C:/Users/janssj/AppData/Local/Temp/1-1199-43437_BASKETB...

Registrars who are accredited to sell names in the gTLD will ensure that all Sunrise
Registrants meet SERs, which will be verified by Clearinghouse data. The proposed SERs
include: (i) ownership of a mark that is (a) nationally or regionally registered and for
which proof of use, such as a declaration and a single specimen of current use – was
submitted to, and validated by, the TMCH; or (b) that have been court-validated; or (c)
that are specifically protected by a statute or treaty currently in effect and that was
in effect on or before 26 June 2008, (ii) optional Registry-elected requirements
regarding the international class of goods or services covered by registration; (iii)
representation that all provided information is true and correct; and (iv) provision of
data sufficient to document rights in the trademark.
Upon submission of all of the required information and documentation, the Registrar will
forward the information to the Applicant’s TVT for authentication. The Applicant’s TVT
will review the information and documentation and verify the trademark information and
registration eligibility, and notify the potential registrant of any deficiencies.
The Applicant will also incorporate a SDRP. The SRDP will allow challenges to Sunrise
Registrations by third parties after acceptance of the registration based on the
following four grounds: (i) at the time the challenged domain name was registered, the
registrant did not hold a trademark registration of national or regional effect or the
trademark had not been court-validated or protected by statute or treaty; (ii) the domain
name is not identical to the mark on which the registrant based its Sunrise registration;
(iii) the trademark registration on which the registrant based its Sunrise registration
is not of national or regional effect or the trademark had not been court-validated or
protected by statute or treaty; or (iv) the trademark registration on which the domain
name registrant based its Sunrise registration did not have the necessary protections on
or before the effective date of the Registry Agreement.
After receiving a Sunrise Complaint, the TVT will review the Complaint to see if the
Complainant reasonably asserts a legitimate challenge as defined by the SDRP. If not, the
TVT will send a notice to the Complainant that the complaint does not fall within one of
the delineated grounds as defined by the SDRP and that the Applicant considers the matter
closed.
If the domain name is found to not meet the SERs, the TVT will immediately suspend the
domain name. Thereafter, the TVT will immediately notify the Sunrise Registrant of the
suspension of the domain name, the nature of the complaint, and provide the registrant
with the option to correct the SER deficiencies in a timely manner or the domain name
will be cancelled.
If the registrant responds in a timely manner, the response will be reviewed by the TVT
to determine if the SERs are met. If the TVT is satisfied by the registrant’s response,
the TVT will submit a request to lift the suspension of the domain name and notify the
Complainant that their dispute was denied. If the registrant does not respond in a timely
manner, the TVT will then notify the Complainant that the complaint was upheld and the
registration will be cancelled.
3.3 Trademark Claims Service
The Applicant will offer a TCS in Sunrise and Landrush as well as 90 days of general
registration (30 days longer than the ICANN mandated minimum period.) The TCS will be
monitored by the TVT. Registrars who are accredited to sell names in the gTLD will be
required to review all domain names requested to be registered during the Trademark
Claims period to determine if they are an identical match of a trademark that has been
filed with the TMCH. A domain name will be considered an identical match when the domain
name consists of the complete and identical textual elements of the mark, and includes
domain names where (a) spaces contained within a mark are either replaced by hyphens or
omitted; (b) certain special characters contained within a trademark are spelled out with
appropriate words describing it (e.g., @ and &); and (c) punctuation or special
characters contained within a mark that are unable to be used in a second-level domain
name are either (i) omitted or (ii) replaced by hyphens or underscores. Domain names that
are plural forms of a mark or that merely contain a mark as a sub string will not qualify
as an identical match.
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If the Registrar determines that a prospective domain name registration is identical to a
mark registered in the TMCH, the Registrar will be required to ensure that a “Trademark
Claims Notice” (“Notice”) in English is sent to the prospective registrant of the domain
name and a blind copy is sent to the Applicant’s TVT. The Notice will provide the
prospective registrant with information regarding the trademark referenced in the notice
to enhance understanding of the Trademark rights being claimed by the trademark holder.
The Notice will be provided in real time without cost to the prospective registrant.
After sending the Notice, the Registrar will require the prospective registrant to
specifically warrant within five (5) days that: (i) the prospective registrant has
received notification that the mark(s) is included in the Clearinghouse; (ii) the
prospective registrant has received and understood the notice; and (iii) to the best of
the prospective registrant’s knowledge that the registration and use of the requested
domain name will not infringe on the rights that are the subject of the notice. If the
warranty satisfies these requirements, the Registrar will effectuate the registration and
notify the Applicant’s TVT.
After the effectuation of a registration that is identical to a mark listed in the TMCH,
the Registrar will be required to notify the trademark owner that a domain name
representing the listed mark has been registered. A copy of this communication will also
be sent to the TVT. The trademark owner then has the option of filing a Complaint under
the UDRP and the URS against the domain name registrant. The Applicant will require in
its relevant agreements that the Registry, Registrar, and registrant all submit to and
abide by the determinations of the UDRP and the URS providers.
3.4 Uniform Domain Name Dispute Resolution Policy
The Applicant will abide by all decisions rendered by UdrpP providers and will specify in
its Registry Registrar Agreement (ʺRRAʺ) and Registration Agreements (ʺRAʺ) that all
parties must also abide by all decisions made by panels in accordance with the UDRP. On
the Applicant’s Registry website, the Applicant will designate a Rights Protection
Contact (“Rights Contact”) which will receive all UDRP Complaints and decisions. Upon
receipt of a determination, the Rights Contact will work with technical staff at the
Registry Backend Services Provider to temporarily lock any domain names as required, and
will notify the appropriate Registrar to cancel or transfer all registrations determined
by a UDRP panel to be infringing.
3.5 Uniform Rapid Suspension System
The Applicant will implement the URS as provided in the Applicant Guidebook. The
Applicant will also specify in its RRA that all parties abide by all decisions made by
panels in accordance with the URS. In response to complaints made by trademark owners
that the UDRP was too cost prohibitive and slow, and that more than 70 percent of UDRP
cases were “clear cut” cases of cybersquatting, ICANN adopted the Implementation Review
Team’s (ʺIRTʺ) recommendation that all new gTLD registries be required, pursuant to their
contracts with ICANN, to take part in a URS. The purpose of the URS is to provide a more
cost effective and timely mechanism for brand owners than the UDRP to protect their
trademarks and to promote consumer protection on the Internet.
The URS is not meant to address questionable cases of alleged infringement (e.g., use of
terms in a generic sense) or for anti-competitive purposes or denial of free speech, but
rather for those cases in which there is no genuine contestable issue as to the
infringement and abuse that is taking place.
Unlike the UDRP which requires little involvement of gTLD registries, the URS envisages
much more of an active role at the Registry-level. For example, rather than requiring the
Registrar to lock down a domain name subject to a UDRP dispute, under the URS it is the
Registry that must lock the domain within 24 hours of receipt of the complaint from the
URS Provider to restrict all changes to the registration data, including transfer and
deletion of the domain names.
The Rights Contact will receive all URS Complaints verified by the URS Provider and
provide its contact information. In the event of a decision in favour of the complainant,
the Registry is required to suspend the domain name. This suspension remains in effect
for the remainder of the registration period and would not resolve the original website.
The nameservers would be redirected to an informational web page describing the URS
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Process. The WHOIS for that domain will state that the domain name will not be able to be
transferred, deleted, or modified for the life of the registration. Finally, there is an
option for a successful complainant to extend the registration period for one additional
year at commercial rates. Upon receipt of a decision in the registrant’s favour, Rights
Contact will notify the Registry operator to unlock the domain name.
3.6 Trademark Post-Delegation Dispute Resolution Procedure (“PDDRP”)
The Applicant will participate in all post-delegation procedures required by the Registry
agreement, including the PDDRP, and will abide by any decisions of any PDDRP Provider as
required in Specification 7 of the Registry Agreement.

4 Additional Rights Protection Mechanisms to be implemented by the Applicant
4.1 Mechanism to Protect IGO Names
The Applicant considers the Protection of Intergovernmental Organization (ʺIGOʺ) names to
be very important. The Applicant will use strings registered as second level domains in
the .int gTLD as the basis for this protection. To register in the .int domain, the
Registrants must be an IGO that meets the requirements found in RFC 1591. The .int domain
is used for registering organizations established by international treaties between or
among national governments and which are widely considered to have independent
international legal personality. Thus, the names of these organizations, as with
geographic names, can lend an official imprimatur, and if misused, be a source of public
confusion or deception.
Reservation of IGO names:
In addition to the mandated and additional reservation of geographic names as provided
for in response to Question 22, the Applicant will reserve, and thereby prevent
registration of, all names that are registered as second level domains in the most recent
.int zone as of 1st November 2012. By doing so, the Applicant will extend additional
protection to IGOs that comply with the current eligibility requirements for the .int
gTLD as defined at http:⁄⁄www.iana.org⁄domains⁄int⁄policy⁄, and that have obtained a
second-level registration in the .int zone.
Release of IGO names:
In the future, should any of the IGOs wish to make use of the protected strings, the
Registry will release and assign the domain to the respective IGOs using the following
process:
a)The IGO submits a request to the Applicant in the hope of the reserved name being
assigned to themselves and provides the necessary documentation and details of the
proposed registrant entity for the domain name registration.
b)The Applicant will validate and authenticate the request to establish that it is a
genuine bona fide request.
c)Once the request has been approved the Applicant will notify the requesting IGO as well
as ICANN and the GAC of the approval for the assignment of the domain name.
d)The Applicant will issue a unique authorization code to the proposed IGO registrant.
e)The proposed IGO registrant will then be able to request that the assignment of the
domain name is given to them using the authorization code with an ICANN and gTLD
accredited Registrar of their choice.
4.2 Mechanism for Further Protection of Capital City Names
In parallel with the Landrush Period defined in the answer to question 18, the Applicant
will implement a Capital City Claim (CCC) service whereby additional protection will be
granted to the capital city names of a country or territory listed in the ISO 3166-1
standard. The CCC process is as follows:
a)Any prospective domain name registrant applying to register a domain name identical to
the capital city name of a country or territory listed in the ISO 3166-1 standard will
receive from the Applicant a CCC notification highlighting the fact that the applied-for
domain name matches a capital city name of a country or territory listed in the ISO
3166-1 standard.
b)A potential domain name registrant receiving a CCC notification will have to send a
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response to the Applicant whereby they will agree to unconditionally comply with
requirements as to representations and warranties required by the Applicant in order to
protect the reputation of the capital city as well as any further relevant terms and
conditions provided.
c)Unconditional acceptance of the warranties set out in the CCC notification will be a
material requirement for a prospective registrant to be eligible to register the domain
name in question should said prospective registrant be successful in the Landrush period.
d)Upon registration during the Landrush period of a domain name identical to a capital
city name of a country or territory listed in the ISO 3166-1 standard, the Applicant will
send a notification in writing to the ICANN Government Advisory Committee (ʺGACʺ) Chair.

5 Efforts to promote WHOIS Accuracy
5.1. Thick WHOIS
The Applicant will include a thick searchable WHOIS database both accessible on port 43
as well as on port 80 (http) as required in Specification 4 of the Registry Agreement. A
thick WHOIS provides numerous advantages including a centralized location of registrant
information, the ability to more easily manage and control the accuracy of data, and a
consistent user experience, as well as greater transparency, a factor critical to rights
holders as well as law enforcement in pursuing abusive uses of a domain.
5.2. Bi-Annual Audits to Ensure Accurate WHOIS
The Applicant’s TVT will perform a bi-annual review of a random sampling of domain names
within the applied-for gTLD to test the accuracy and authenticity of the WHOIS
information. Through this review, the Applicant’s TVT will examine the WHOIS data for
evidence of inaccurate or incomplete Whois information. In the event that such errors or
missing information exists, it shall be forwarded to the Registrar, who shall be required
to address such deficiencies with its Registrants.
6 Policies Handling Complaints Regarding Abuse and Rights Issues
In addition to the RPMs addressed above, the Applicant will implement a number of
measures to handle complaints regarding the abusive registration of domain names in its
gTLD that may infringe on the rights of others. Further details are described in the
response to Question 28.
7 Registry Acceptable Use Policy
One of the key policies each new gTLD Registry needs is to have an AUP that clearly
delineates the types of activities that constitute “abuse” and the repercussions
associated with an abusive domain name registration. The policy must be incorporated into
the applicable Registry-Registrar Agreement and reserve the right for the Registry to
take the appropriate actions based on the type of abuse. This may include locking down
the domain name preventing any changes to the contact and nameserver information
associated with the domain name, placing the domain name “on hold” rendering the domain
name non-resolvable, transferring the domain name to another Registrar, and⁄or in cases
in which the domain name is associated with an existing law enforcement investigation,
substituting name servers to collect information about the DNS queries to assist the
investigation. The gTLD’s AUP, set forth in our response to Question 28, will include
prohibitions on phishing, pharming, dissemination of malware, fast flux hosting, hacking,
and child pornography. In addition, the policy will include the right of the Registry to
take action necessary to deny, cancel, suspend, lock, or transfer any registration in
violation of the policy.
In addition, the Applicant reserves the right to deny attempted registrations from repeat
violators of the Registry’s AUP. The Registry’s AUP will incorporate a certification by
the registrant that the domain will be used only for licensed, legitimate activities, and
not to facilitate piracy or infringements. The registrant will be required to accept
these terms as part of its registration agreement. The Applicant reserves the right to
suspend or cancel a domain for violation of the Registry’s AUP.
8 Monitoring for Malicious Activity
The Applicant is committed to ensuring that those domain names associated with abuse or
malicious conduct in violation of the AUP are dealt with in a timely and decisive manner.
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These include taking action against those domain names that are being used to threaten
the stability and security of the gTLD, or are part of a real-time investigation by law
enforcement.
Once a complaint is received or detected by the Registry, the Registry will use
commercially reasonable efforts to verify the information in the complaint. If that
information can be verified to the best of the ability of the Registry, the sponsoring
Registrar will be notified and be given 12 hours to investigate the activity and either
take down the domain name by placing the domain name on hold or by deleting the domain
name in its entirety, or to provide a compelling argument to the Registry to keep the
name in the zone. If the Registrar has not taken the requested action after the 12-hour
period (i.e., is unresponsive to the request or refuses to take action), the Registry may
place the domain on “ServerHold”. Although this action removes the domain name from the
gTLD zone, the domain name record still appears in the gTLD WHOIS database so that the
name and entities can be investigated by law enforcement should they desire to get
involved.
9 Resourcing Plans Specific to Backend Registry Activities
Responsibility for rights protection rests with a variety of functional groups. The
Trademark Validation Team and Sunrise Validation Teams are primarily responsible for
investigating claims of marks for domain registration. The customer service team also
plays an important role in assisting with the investigations, responding to customers,
and notifying Registrars of abusive domains. Finally, the Policy⁄Legal team is
responsible for developing the relevant policies and procedures.
The rights protection mechanisms described in the response above involve a wide range of
tasks, procedures, and systems. The responsibility for each mechanism varies based on the
specific requirements. In general the development of applications such as sunrise and IP
claims is the responsibility of the Engineering team, with guidance from the Product
Management team. Customer Support and Legal play a critical role in enforcing certain
policies such as the rapid suspension process. These teams have very substantial
experience implementing these or similar processes.
The necessary resources will be pulled from the pool of available resources described in
detail in the response to Question 31. The following resources will be made available:
-Development⁄Engineering – 19 people
-Product Management - 4 people
-Customer Support – 12 people
The resources are more than adequate to support the rights protection mechanisms of the
Registry.
Administrative Services Provider – Famous Four Media Limited
In addition to those resources set out above provided by the Registry’s backend services
provider the Applicant‘s Administration Services Provider shall provide the following
extra resources:
-Sunrise Validation Team - This shall comprise of 11 employees of which at least one
shall be a qualified lawyer specializing in intellectual property law.
-Ongoing Rights Protection Team - This shall comprise of 11 employees of which at least
one shall be a qualified lawyer specializing in intellectual property law.
The two key objectives of the Sunrise Validation Team and the Ongoing rights Protection
Team (together the “Rights Team”) is to:
a)Prevent abusive registrations; and
b)Identify and address the abusive use of registered names on an ongoing basis
Given that rights protection is a fundamental core objective of the Applicant it has
contracted with its Registry Administration Services Provider that the number of full
time personnel made available to the Applicant will be 125% of the estimated requirement
to ensure that at all times the Applicant is over resourced in this area.
In addition the Applicant shall instruct outside Counsel in any relevant jurisdiction on
all matters that are unable to be adequately dealt with by the Sunrise Validation Team or
the Ongoing Rights Protection Team.
10 Registry Backend Services Provider Experience with Rights Protection Measures
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The gTLD’s Registry Backend Services Provider, Neustar Inc., has already implemented
Sunrise and⁄or Trademark Claims programs for numerous gTLDs including .biz, .us, .travel,
.tel and .co and will implement both of these services on behalf of the Applicant.
Neustar’s Experience with Sunrise Process:
In early 2002, Neustar became the first Registry operator to successfully launch an
authenticated Sunrise process. This process permitted qualified trademark owners to
pre-register their trademarks as domain names in the .us gTLD space prior to the opening
of the space to the general public. Unlike any other “Sunrise” plans implemented or
proposed before that time, Neustar validated the authenticity of trademark applications
and registrations with the United States Patent and Trademark Office (USPTO).
As the back-end Registry operator for the .tel gTLD and the .co ccTLD, Neustar launched a
validated Sunrise program employing processes that are very similar to those that will be
used by the TMCH for new gTLDs.
Below is a high level overview of the implementation of the .co Sunrise period and the
Trademark Claims service that was part of the .biz launch. Neustar’s experience in each
of these RPMs will enable it to seamlessly provide these services on behalf of the
Applicant as required by ICANN.
Sunrise and .co
The Sunrise process for .co was divided into two sub-phases:
- Local Sunrise giving holders of eligible trademarks that have obtained registered
status from the Colombian trademark office the opportunity to apply for the .co domain
names corresponding with their marks.
- Global Sunrise program giving holders of eligible registered trademarks of national
effect, that have obtained a registered status in any country of the world the
opportunity to apply for.co domain names corresponding with their marks for a period of
time before registration is open to the public at large.
Like the new gTLD process set forth in the Applicant Guidebook, trademark owners had to
have their rights validated by a Clearinghouse provider prior to the registration being
accepted by the Registry. The Clearinghouse used a defined process for checking the
eligibility of the legal rights claimed as the basis of each Sunrise application using
official national trademark databases and submitted documentary evidence.
Applicants and⁄or their designated agents had the option of interacting directly with the
Clearinghouse to ensure their applications were accurate and complete prior to submitting
them to the Registry via an optional “Pre-validation Process”. Regardless of whether an
Applicant was “pre-validated”, all Applicants had to submit their corresponding domain
name applications through a .co accredited Registrar. When the Applicant was
pre-validated through the Clearinghouse, they were given an associated approval number
that had to be supplied to the Registry. If Applicants were not pre-validated, they were
required to submit the necessary trademark information through their Registrar to the
Registry.
At the Registry level, Neustar, subsequently either delivered the:
- Approval number and domain name registration information to the Clearinghouse, or
- When there was no approval number, trademark information and the domain name
registration information was provided to the Clearinghouse through EPP (as is currently
required under the Applicant Guidebook).
Information was then used by the Clearinghouse for further validation of those
pre-validated applications, or initial validation of those that did not select
pre-validation. If the Applicant was validated and their trademark matched the domain
name applied for, the Clearinghouse communicated that fact to the Registry via EPP.
When there was only one validated sunrise application for a domain name, the application
proceeded to registration when the .co launched. If there were multiple validated
applications for the same domain name (recognizing that there could be multiple trademark
owners sharing the same trademark), those were processed via the .co Sunrise auction
process. Neustar tracked all of the information it received and the status of each
application on a secure Website to enable trademark owners to view the status of their
Sunrise application.
Although the exact process for the Sunrise program and its interaction with trademark
owners, Registry, Registrars, and TMCH is not finalized at the time of the application,
Neustar’s expertise in launching multiple Sunrise processes and its established software
will ensure a smooth and compliant Sunrise process for the new gTLDs.
a) Trademark Claims Service Experience
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When Neustar’s .biz gTLD launched in 2001, Neustar became the first gTLD with a Trademark
Claims (“TC”) service. Neustar developed the TC Service by enabling companies to stake
claims to domain names prior to the commencement of live .biz domain registrations.
During the TC process, Neustar received over 80,000 TC from entities around the world.
Recognizing that multiple intellectual property owners could have trademark rights in a
particular mark, multiple TC for the same string were accepted. All applications were
logged into a TC database managed by Neustar.
The Trademark Claimant was required to provide various information about their trademark
rights, including the:
Particular trademark or service mark relied on for the trademark Claim
Date a trademark application on the mark was filed, if any, on the string of the
domain name
Country where the mark was filed, if applicable
Registration date, if applicable
Class or classes of goods and services for which the trademark or service mark
was registered
Name of a contact person with whom to discuss the claimed trademark rights.
Once all TC and domain name applications were collected, Neustar then compared the claims
contained within the TC database with its database of collected domain name applications
(DNAs). In the event of a match between a TC and a domain name application, an e-mail
message was sent to the domain name Applicant notifying the Applicant of the existing TC.
The e-mail also stressed that if the Applicant chose to continue the application process
and was ultimately selected as the registrant, the Applicant would be subject to
Neustar’s dispute proceedings if challenged by the Trademark Claimant for that particular
domain name.
The domain name Applicant had the option to proceed with the application or cancel the
application. Proceeding with an application meant that the Applicant wanted the
application to proceed to registration despite having been notified of an existing
Trademark Claim. By choosing to “cancel,” the Applicant made a decision in light of an
existing TC notification to not proceed.
If the Applicant did not respond to the e-mail notification from Neustar, or elected to
cancel the application, the application was not processed. This prevented the Applicant
from registering the actual domain name. If the Applicant affirmatively elected to
continue the application process after being notified of the claimant’s (or claimants’)
alleged trademark rights to the desired domain name, Neustar processed the application.
This process is very similar to the one ultimately adopted by ICANN and incorporated in
the latest version of the Applicant Guidebook. Although the collection of TC for new
gTLDs will be by the TMCH, many of the aspects of Neustar’s TC process in 2001 are
similar to those in the Applicant Guidebook. This makes Neustar uniquely qualified to
implement the new gTLD TC process.
Neustar was also a key contributor to the development of the Uniform Dispute Resolution
Policy (“UDRP”) in 1998. This became the first “Consensus Policy” of ICANN and has been
required to be implemented by all domain name registries since that time. The UDRP is
intended to be an alternative dispute resolution process to transfer domain names from
those that have registered and used domain names in bad faith. Although there is not much
of an active role that the domain name Registry plays in the implementation of the UDRP,
Neustar has closely monitored UDRP decisions that have involved the gTLDs which it
supports and ensures that the decisions are implemented by the Registrars supporting its
gTLDs.
-end-

30(a). Security Policy: Summary of the security policy for the proposed
registry
Q30A
The Applicant and our back-end operator, Neustar, recognize the vital need to secure the
systems and the integrity of the data in commercial solutions. The Applicant’s registry
solution will leverage industry-best security practices including the consideration of
physical, network, server, and application elements.
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The Applicant and Neustar’s approach to information security starts with comprehensive
information security policies. These are based on the industry best practices for
security including SANS (SysAdmin, Audit, Network, Security) Institute, NIST (National
Institute of Standards and Technology), and Center for Internet Security (CIS). Policies
are reviewed annually by Neustar’s information security team.
The following is a summary of the security policies that will be used in the Applicant’s
registry, including:
1.
2.
3.
4.

Summary of the security policies used in the registry operations
Description of independent security assessments
Description of security features that are appropriate for the TLD
List of commitments made to registrants regarding security levels

All of the security policies and levels described in this section are appropriate for the
Applicant’s registry.
30(a).1 Summary of Security Policies
Neustar, Inc. has developed a comprehensive Information Security Program in order to
create effective administrative, technical, and physical safeguards for the protection of
its information assets, and to comply with Neustarʹs obligations under applicable law,
regulations, and contracts. This Program establishes Neustarʹs policies for accessing,
collecting, storing, using, transmitting, and protecting electronic, paper, and other
records containing sensitive information.
The Program defines:
- The policies for internal users and our clients to ensure the safe, organized and fair
use of information resources.
- The rights that can be expected with that use.
- The standards that must be met to effectively comply with policy.
- The responsibilities of the owners, maintainers, and users of Neustar’s information
resources.
- Rules and principles used at Neustar to approach information security issues
The following policies are included in the Program:
1. Acceptable Use Policy
The Acceptable Use Policy provides the “rules of behavior” covering all Neustar
Associates for using Neustar resources or accessing sensitive information.
2. Information Risk Management Policy
The Information Risk Management Policy describes the requirements for the on-going
information security risk management program, including defining roles and
responsibilities for conducting and evaluating risk assessments, assessments of
technologies used to provide information security and monitoring procedures used to
measure policy compliance.
3. Data Protection Policy
The Data Protection Policy provides the requirements for creating, storing, transmitting,
disclosing, and disposing of sensitive information, including data classification and
labeling requirements, the requirements for data retention. Encryption and related
technologies such as digital certificates are also covered under this policy.
4. Third Party Policy
The Third Party Policy provides the requirements for handling service provider contracts,
including specifically the vetting process, required contract reviews, and on-going
monitoring of service providers for policy compliance.
5. Security Awareness and Training Policy
The Security Awareness and Training Policy provide the requirements for managing the
on-going awareness and training program at Neustar. This includes awareness and training
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activities provided to all Neustar Associates.
6. Incident Response Policy
The Incident Response Policy provides the requirements for reacting to reports of
potential security policy violations. This policy defines the necessary steps for
identifying and reporting security incidents, remediation of problems, and conducting
“lessons learned” post-mortem reviews in order to provide feedback on the effectiveness
of this Program. Additionally, this policy contains the requirement for reporting data
security breaches to the appropriate authorities and to the public, as required by law,
contractual requirements, or regulatory bodies.
7. Physical and Environmental Controls Policy
The Physical and Environment Controls Policy provides the requirements for securely
storing sensitive information and the supporting information technology equipment and
infrastructure. This policy includes details on the storage of paper records as well as
access to computer systems and equipment locations by authorized personnel and visitors.
8. Privacy Policy
Neustar supports the right to privacy, including the rights of individuals to control the
dissemination and use of personal data that describes them, their personal choices, or
life experiences. Neustar supports domestic and international laws and regulations that
seek to protect the privacy rights of such individuals.
9. Identity and Access Management Policy
The Identity and Access Management Policy covers user accounts (login ID naming
convention, assignment, authoritative source) as well as ID lifecycle (request, approval,
creation, use, suspension, deletion, review), including provisions for system⁄application
accounts, shared⁄group accounts, guest⁄public accounts, temporary⁄emergency accounts,
administrative access, and remote access. This policy also includes the user password
policy requirements.
10.
Network Security Policy
The Network Security Policy covers aspects of Neustar network infrastructure and the
technical controls in place to prevent and detect security policy violations.
11.
Platform Security Policy
The Platform Security Policy covers the requirements for configuration management of
servers, shared systems, applications, databases, middle-ware, and desktops and laptops
owned or operated by Neustar Associates.
12.
Mobile Device Security Policy
The Mobile Device Policy covers the requirements specific to mobile devices with
information storage or processing capabilities. This policy includes laptop standards, as
well as requirements for PDAs, mobile phones, digital cameras and music players, and any
other removable device capable of transmitting, processing or storing information.
13.
Vulnerability and Threat Management Policy
The Vulnerability and Threat Management Policy provides the requirements for patch
management, vulnerability scanning, penetration testing, threat management (modeling and
monitoring) and the appropriate ties to the Risk Management Policy.
14.
Monitoring and Audit Policy
The Monitoring and Audit Policy covers the details regarding which types of computer
events to record, how to maintain the logs, and the roles and responsibilities for how to
review, monitor, and respond to log information. This policy also includes the
requirements for backup, archival, reporting, forensics use, and retention of audit logs.
15.
Project and System Development and Maintenance Policy
The System Development and Maintenance Policy covers the minimum security requirements
for all software, application, and system development performed by or on behalf of
Neustar and the minimum security requirements for maintaining information systems.
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30.(a).2 Independent Assessment Reports
Neustar IT Operations is subject to yearly Sarbanes-Oxley (SOX), Statement on Auditing
Standards #70 (SAS70) and ISO audits. Testing of controls implemented by Neustar
management in the areas of access to programs and data, change management and IT
Operations are subject to testing by both internal and external SOX and SAS70 audit
groups. Audit Findings are communicated to process owners, Quality Management Group and
Executive Management. Actions are taken to make process adjustments where required and
remediation of issues is monitored by internal audit and QM groups.
External Penetration Test is conducted by a third party on a yearly basis. As authorized
by Neustar, the third party performs an external Penetration Test to review potential
security weaknesses of network devices and hosts and demonstrate the impact to the
environment. The assessment is conducted remotely from the Internet with testing divided
into four phases:
- A network survey is performed in order to gain a better knowledge of the network that
was being tested
- Vulnerability scanning is initiated with all the hosts that are discovered in the
previous phase
- Identification of key systems for further exploitation is conducted
- Exploitation of the identified systems is attempted.
Each phase of the audit is supported by detailed documentation of audit procedures and
results. Identified vulnerabilities are classified as high, medium and low risk to
facilitate management’s prioritization of remediation efforts. Tactical and strategic
recommendations are provided to management supported by reference to industry best
practices.
30.(a).3 Augmented Security Levels and Capabilities
The Applicant and its backend provider Neustar will provide the same high level of
security provided across all of the registries it manages.
A key to Neustar’s Operational success is Neustar’s highly structured operations
practices. The standards and governance of these processes:
- Include annual independent review of information security practices
- Include annual external penetration tests by a third party
- Conform to the ISO 9001 standard (Part of Neustar’s ISO-based Quality Management
System)
- Are aligned to Information Technology Infrastructure Library (ITIL) and CoBIT best
practices
- Are aligned with all aspects of ISO IEC 17799
- Are in compliance with Sarbanes-Oxley (SOX) requirements (audited annually)
- Are focused on continuous process improvement (metrics driven with product scorecards
reviewed monthly).
A summary view to Neustar’s security policy in alignment with ISO 17799 can be found in
section 30.(a).4 below.
BITS Recommendations
The Applicant will structure its policies around the BITS Recommendations where relevant
to this gTLD.
The Applicants goal with this gTLD is to provide a safe and secure browsing experience
for consumers of this gTLD. A domain within this gTLD that is owned, operated by or
compromised by a malicious party could cause harm to consumers, to the TLD’s reputation
and to the reputation of the Internet itself. As such, additional controls are in place
relating to the validity of registrations, as well as additional measures to ensure the
correct identity of both Registrants and Registrars relating to changes made within the
SRS, and to protecting the integrity of the DNS service as a whole.
The Security Standards Working Group (SSWG) formed by BITS drafted a set of policy
recommendations that should be applied to financial TLDs. The policy comprises of a set
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of 31 recommendations that should be adopted by ICANN in evaluating any applicant of a
financial TLD. The recommendations were posted by BITS in the form of a letter to ICANN
at [http:⁄⁄www.icann.org⁄en⁄correspondence⁄aba-bits-to-beckstrom-crocker-20dec11-en.pdf]
We welcome the recommendations from SSWG and will strongly consider the recommendations
relating to the implementation of this gTLD where considered relevant.
Coalition for Online Accountability (“COA”) Recommendations
The Applicant will structure its policies around the COA Recommendations where relevant
to this gTLD.
The Applicant’s goal with this gTLD is to provide a safe and secure browsing experience
for consumers of this gTLD. A domain within this gTLD that is owned, operated by or
compromised by a malicious party could cause harm to consumers, to the gTLDʹs reputation
and to the reputation of the Internet itself. As such, additional controls are in place
relating to the validity of registrations, as well as additional measures to ensure the
correct identity of both Registrants and Registrars relating to changes made within the
SRS, and to protecting the integrity of the DNS service as a whole.
The Coalition for Online Accountability have drafted a set of policy recommendations,
also endorsed by many other international organizations representing the creative
industries, that should be applied to entertainment gTLDs - especially those dependent on
copyright protection. The policy comprises of a set of 7 recommendations that should be
adopted by ICANN in evaluating any applicant for an entertainment-based gTLD. The
recommendations were posted by COA in the form of a letter to ICANN at http:⁄⁄bit.ly⁄
HuHtmq.
We welcome the recommendations from the COA and will strongly consider the
recommendations relating to the implementation of this gTLD where considered relevant.
30.(a).4 Commitments and Security Levels
The Applicant’s registry commits to high security levels that are consistent with the
needs of the TLD. These commitments include:
Compliance with High Security Standards
- Security procedures and practices that are in alignment with ISO 17799
- Annual SOC 2 Audits on all critical registry systems
- Annual 3rd Party Penetration Tests
- Annual Sarbanes Oxley Audits
Highly Developed and Document Security Policies
- Compliance with all provisions described in section 30.(a).4 below and in the attached
security policy document.
- Resources necessary for providing information security
- Fully documented security policies
- Annual security training for all operations personnel
High Levels of Registry Security
- Multiple redundant data centers
- High Availability Design
- Architecture that includes multiple layers of security
- Diversified firewall and networking hardware vendors
- Multi-factor authentication for accessing registry systems
- Physical security access controls
- A 24x7 manned Network Operations Center that monitors all systems and applications
- A 24x7 manned Security Operations Center that monitors and mitigates DDoS attacks
- DDoS mitigation using traffic scrubbing technologies
We commit to the following:
– Safeguarding the confidentiality, integrity and availability of registrant’s data.
– Compliance with the relevant regulation and legislation with respect to privacy.
– Working with law enforcement where appropriate in response to illegal activity or at
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the request of law enforcement agencies.
– Validating requests from external parties requesting data or changes to the registry to
ensure the identity of these parties and that their request is appropriate. This includes
requests from ICANN.
– That access to DNS and contact administrative facilities requires multi-factor
authentication by the Registrar on behalf of the registrant.
– That Registry data cannot be manipulated in any fashion other than those permitted to
authenticated Registrars using the EPP or the SRS web interface. Authenticated Registrars
can only access Registry data of domain names sponsored by them.
– A Domain transfer can only be done by utilizing the AUTH CODE provided to the Domain
Registrant.
– Those emergency procedures are in place and tested to respond to extraordinary events
affecting the integrity, confidentiality or availability of data within the registry.
The Applicant will further be implementing a thorough and extensive Abuse Prevention and
Mitigation plan, designed to minimise abusive registrations and other detrimental
activities that may impact security and negatively impact internet users. This plan
includes the establishment of a single abuse point of contact, responsible for addressing
matters requiring expedited attention and providing a timely response to abuse complaints
concerning all names registered in the gTLD through all Registrars of record, including
those involving a reseller. Details of this point of contact will be clearly published on
the Applicant’s website.
The following is an overview of certain other security related initiatives undertaken by
the Applicant - (see response to Q28 for more detail):
- Policies and Procedures to Minimize Abusive Registrations
- Abuse Point of Contact
- Policies for Handling Complaints Regarding the Abuse Policy
- Acceptable Use Policy (ʺAUPʺ)
- Measures for removal of Orphan Glue records
- Measures to promote Whois accuracy both directly by the Registry and by Registrars via
requirements in the Registry-Registrar Agreement (“RRA”)):
- Registry semi-annual WHOIS verification
- Authentication of Registrant information as complete and accurate at time of
registration.
- Regular monitoring of registration data for accuracy and completeness
- Registrar self-certification
- WHOIS Data reminder processes
- Establishing policies and procedures to ensure Registrar compliance with
policies, which may include audits, financial incentives, penalties, or other means.
- Registrar verification of WHOIS
- Policies and procedures that define malicious or abusive behavior
- Abuse Response Process
- Service Levels Requirements for Resolution
- Service Levels Requirements for Law enforcement Requests
- Coordination with Industry Groups and Law Enforcement
- Controls to ensure proper access to domain functions:
- Enabling two-factor authentication from Registrants to process update,
transfers, and deletion requests;
- Enabling multiple, unique points of contact to request and⁄or approve update,
transfer, and deletion requests;
- Enabling the notification of multiple, unique points of contact when a domain
has been updated, transferred, or deleted
- Additional Abuse Prevention and Mitigation initiatives:
- Additional Mechanism for Protection of Capital City Names
- Additional Mechanisms to Protect and Reserve IGO Names
- Increasing Registrant Security Awareness
- Registrant Disqualification
- Restrictions on Proxy Registration Services
- Registry Lock Option
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Resourcing Plans
The development and maintenance of the information security policies and practices are
the primary responsibility of the Information Security team. As described in response to
Question 31, the information security team is comprised of highly trained security
professionals. They establish security policies, actively monitor for intrusions and
other nefarious activity, and ensure that all Neustar employees are adhering to Neustar’s
security policies and best practices. These engineers ensure that the registry data is
not compromised in any way.
The necessary resources to support all of the registry’s security needs will be pulled
from the pool of resources described in detail in the response to Question 31. The
following resources are available from the team:
- Information Security - 16 employees
The resources are more than adequate to support the database needs of all the TLDs
operated by Neustar, including the Applicant’s registry.
-end-

© Internet Corporation For Assigned Names and Numbers.
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Procedure
1. On 12 March 2013, The International Lesbian Gay Bisexual Trans and Intersex Association
("ILGA"), represented by the International Gay & Lesbian Travel Association ("IGLTA"),
filed a Community Objection against the application by Top Level Design, LLC ("TLD") for
the string .GAY, written in capital letters. On 22 May 2013, TLD filed its response. On 7 June
2013, I, Professor Dr. Bernhard Schlink, was appointed by the Chairman of the Standing
Committee of the International Centre for Expertise ("Centre") of the International Chamber
of Commerce ("ICC") as Expert in this matter.
2. On 4 July 2013, the Centre confirmed the full constitution of the Expert Panel, transferred
the file to me and invited me to proceed with this matter. On 2 August 2013, I informed the
parties that I had received the file and did not intend to invite additional submissions and did
not consider holding a hearing. The parties did not submit any further submissions or
statements nor did they request to be granted leave to submit additional submissions.
3. I proceeded with this matter in accordance with the Rules for Expertise of the ICC
("Rules"), supplemented by the ICC Practice Note on the Administration of Cases ("ICC
Practice Note") under the Attachment to Module 3 of the gTLD Applicant Guidebook, New
gTLD Dispute Resolution Procedure ("Procedure") of the gTLD Applicant Guidebook
("Guidebook") and Appendix III to the Rules.
4. The language of all submissions was English. All communications by the parties, the
Expert Panel and the Centre were submitted electronically (Article 6(a) of the Procedure).
5. The draft Expert Determination was rendered to the Centre on 13 August 2013, i.e. within
45 days after receipt of the file transmitted by the Centre on 4 July 2013.
Summary of Parties' Positions
Objector's Position
6. ILGA presents itself as an established institution that has an ongoing relationship with the
clearly delineated gay community, which ILGA writes capitalized as Gay Community. To
demonstrate that it is an established institution that has an ongoing relationship with the gay
community, ILGA documents that it is the only worldwide federation of more than 1000
lesbian, gay, bisexual, transgender and intersex national and local organizations in over 100
nations and on all five continents; that it has existed since 1978; that every two years it holds
a world conference; that its many activities and particularly its fight against state-sponsored
homophobia are covered in annual reports; and that it enjoys consultative status with the
Economic and Social Council of the United Nations. To demonstrate that the gay community
is a clearly delineated community, ILGA describes how a sense of community emerged
among gay individuals in the early 20th century; how the Stonewall events in New York in
1969 triggered gay individuals around the world to experience themselves as part of a
community; how since then more and more gay organizations sprout and provide the gay
community with a network of cooperation, support, and services; and how the annual gay
pride march demonstrates the unity, vitality, and strength of the gay community, which
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includes all individuals whose gender identities and sexual orientations fall outside of the
societal norms for heterosexual behavior.
7. ILGA claims substantial opposition from a significant part of the gay community to which
the string .GAY may be targeted. It describes how the gay community came to understand
that it needs a voice inside the new generic top-level domain ("gTLD") program, how it took
the lead on the community application by dotgay llc ("dotgay") for the string .gay, how this
application has the support from ILGA and more than 150 gay community organizations, and
that these same organizations also object to the application by TLD for the string .GAY.
8. ILGA argues that TLD's operation of the string .GAY would damage the gay community.
According to ILGA, TLD denies the existence of a gay community and does not understand
that being gay is the expression of the essential nature of a gay person and not a choice of a
gay lifestyle or a homosexual culture. To operate a string .GAY while denying the existence
of the gay community would be a harmful act in and of itself. Furthermore, the operation of
the string .GAY would usurp and exploit the name of the gay community, which these days
includes lesbian, gay, bisexual, trans, queer, intersex people and allies. Taking a group's name
and using it to create a profitable business should be regarded as exploitation, unless it is done
for and endorsed by the community itself. TLD would use the string .GAY to generate profits
that would not benefit the community. Its operation of the string .GAY would make this
gTLD available to all registrants for any purpose and any use with no restriction, thereby
allowing for abuses of the domain name that might cause the gay community harm, for
example from registrants masquerading as members of the community who in fact were antigay activists intending to use the registration for anti-gay purposes.
9. ILGA sees a major damage in the loss of opportunities for the gay community with the
operation of the string .GAY by TLD. The operation of the string .GAY under a non-gay
community leadership and responsibility, and solely for profit, would not give the gay
community the safety that it could enjoy from a gTLD under gay community leadership and
responsibility. Registrants of the string .GAY could not rely on other registrants being reliably
gay, and people who approach registrants of the string .GAY could not rely upon finding
trustworthy gay businesses and enterprises, gay community programs and services. In
addition, the operation of the string .GAY under a non-gay community leadership and
responsibility and solely for profit would not allow the gay community to assemble the funds
and resources that it needs to support its programs and services.
10. In its objection, ILGA requests that TLD "be forced to withdraw its application". Pursuant
to Article 21 (d) of the Procedure, the Panel in its Expert Determination decides whether an
objection is successful or dismissed; it cannot force an applicant to withdraw its application.
ILGA's request that TLD be forced to withdraw its application does not fall into the scope of
the present proceedings.
Applicant's Position
11. TLD challenges ILGA's standing. It sees many different gay lifestyles and cultures, too
many to talk of one gay community. Not wanting to categorically deny the existence of a gay
community, TLD finds it at least impractical to define the gay community for the purposes of
the new gTLD application and dispute resolution procedure. TLD also regards ILGA as a
strawman for dotgay, the competing applicant for .GAY who itself does not have standing as
an objector; TLD therefore regards ILGA's objection as abusive.
5

12. TLD further argues that there is no substantial opposition from a significant part of the
gay community against its application, and that TLD does not even target the string .GAY to
the gay community but welcomes anybody to register domain names under this gTLD without
prior restrictions.
13. TLD finally argues that the material detriment to the legitimate interest of the gay
community that ILGA sees likely to arise from TLD's operation of the string .GAY is
irrelevant. TLD finds likelihood of material detriment not sufficient, but thinks that certainty
is required. TLD does not deny that it will not operate the string .GAY in the particular
interest of the gay community. But it sees no need to do so; it will operate the string .GAY in
a completely open and unrestricted manner and thereby serve the interests of all who may
register equally and, doing that, even reduce prejudice against the gay community.
Findings
14. Based on the submissions of the parties, ILGA has standing. To have standing the objector
has to be an established institution associated with a clearly delineated community (Module
3.2.2.4 of the Guidebook), i.e. with a group that is publicly recognized as a community at a
local and/or global level and has formal boundaries that enable a determination of what
persons or entities form the community (Module 3.5.4 of the Guidebook). The gay
community is a clearly delineated community. It is publicly recognized as such in the
language of the media, scholarship, and common usage, formed by millions of individuals
whose gender identities and sexual orientations are outside of the societal norms for
heterosexual behavior and who, whether they are more or whether they are less organized,
share the awareness of their special status. During the last century, the gay community has
grown out of individuals with that special awareness into a community in its own right and is
now a worldwide presence.
15. ILGA is a globally recognized institution, existing since 1978, organized around the cause
of the gay community, fighting for the freedom to live and express one's gender identity and
sexual orientation outside of the societal norms for heterosexual behavior without any
discrimination. ILGA existed much prior to the new gTLD proceedings and its purpose is far
broader than merely taking the role of objector in the present proceedings.
16. ILGA has also proven substantial opposition against TLD's application for the
string .GAY (Module 3.5.4 of the Guidebook, second test). It has named more than 150 gay
community organizations that support the community application by dotgay for the string .gay
and also object to the application by TLD for the string .GAY. The strong association
between the the string .GAY and the gay community that ILGA represents (Module 3.5.4 of
the Guidebook, third test) is obvious.
17. For an objection to be successful, the objector has to prove that the application creates a
likelihood of material detriment to the rights or legitimate interests of a significant portion of
the community to which the string may be explicitly or implicitly targeted; Module 3.5.4 of
the Guidebook, fourth test, mentions as detrimental in particular damage to the reputation of
the community, a failure of the applicant to act in accordance with the interests of the
community, interference with the core activities of the community, impairment of the
community's dependency on the Domain Name System ("DNS") for its core activities, and
economic damage to the community.
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18. ILGA has not proven that TLD's application creates a likelihood of material detriment to
the rights of a significant portion of the gay community, nor has ILGA attempted to prove this.
Instead, ILGA has attempted to prove a likelihood of material detriment to the legitimate
interests of the gay community. To prove this, it would have been sufficient to prove the
likelihood of damage to the reputation of the community, of a failure of the applicant to act in
accordance with the interests of the community, of interference with the core activities of the
community, of impairment of the community's dependency on the Domain Name System
("DNS") for its core activities, or of economic damage to the community (Module 3.5.4 of the
Guidebook, fourth test). ILGA has argued that the gay community needs a gTLD that is
designed to serve the gay community and to operate accordingly. It should be a safe gTLD
where registrants and users can rely on the fact that other registrants who present themselves
as gay and as providers of programs, services, funds, and support for gay people are actually
gay and trustworthy. The gTLD should be safeguarded against anti-gay registrants who want
to use it as a tool for discrimination against the gay community. Furthermore the gTLD
should not be operated only for profit, not even foremost for profit, but with the purpose of
giving a fair share of the revenue back to the gay community for its needs and activities. To
avoid these likely usurpations and exploitations the gTLD should be administered by the gay
community itself.
19. With these submissions ILGA has not proven an interference with the gay community's
core activities or an economic damage to the gay community that would result from TLD's
operation of the string .GAY. Nor has ILGA proven that TLD would not act in accordance
with the interests of the community; all that is clear from ILGA's and also TLD's assertions is
that TLD would not feel a particular responsibility towards the community but rather treat its
members and interests like any other users and interests.
20. ILGA has shown that over the last century and particularly over the last decades the gay
community has turned the name gay from a derogatory term into a respected name. Even
though the name gay is not a legally protected name of the gay community, ILGA's concern,
that the usurpation and exploitation of this name for naked profit making might make the gay
community look like a community of customers and consumers rather than a community of
people with a special identity and special concerns, may be understandable. But this feared
adverse effect on the gay community's appearance would be far from a damage to the
reputation of the gay community. In our capitalist world, each and every name is being used
for profit making, and everybody is being targeted as a customer and consumer. The
reputation of individuals and communities grows out of their qualities, engagements, and
activities that transcend the level of profit making and being a customer and consumer.
21. ILGA has certainly demonstrated that the gay community depends on the DNS for its core
activities. Within the DNS it depends on its own gTLD. TLD's operation of the string .GAY
would not impair the gay community's core activities or economic situation or even reputation.
But since the strings .GAY and .gay, written differently, but treated identically within the
DNS, can not exist simultaneously, TLD's operation of the string .GAY would keep the gay
community from promoting its core activities, improving its economic situation, and also
enhancing its reputation by operating its own string .gay. It would also keep the gay
community from operating its own string .gay with special mindfulness for the gay
community's needs and interests. The interference that can be found in this is an interference
less with what the gay community has than with what the gay community wants – its own
gTLD. If TLD would operate the string .GAY, the gay community would be deprived of the
chance to operate its own string .gay and to make manifold use of it.
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22. The detriment that the gay community is threatened by, is the loss of the chance to operate
its own string .gay. Supported by ILGA and more than 150 gay organizations, dotgay filed a
community application for the string .gay. If TLD, rather than the gay community represented
by ILGA as the objector and dotgay as the applicant, were granted the string .gay, the gay
community would lose the chance to operate its own string .gay. This loss might be regarded
as a detriment to the legitimate interests of the gay community. But Module 3.5.4 of the
Guidebook clarifies that this detriment alone is not sufficient for ILGA's objection to be
successful.
23. Module 3.5.4 of the Guidebook states that "an allegation of detriment that consists only of
the applicant being delegated the string instead of the objector will not be sufficient for a
finding of material detriment". This cannot be taken literally as referring to a situation in
which the objector's one and only argument is that it, in its role as an applicant for the string,
should get the string rather than the other applicant; no objector would argue in such a
reductionist way. It can only refer to a situation in which the objector argues that the
community involved would be better served if its application were succesful and it got the
string rather than the other applicant. The logic behind the quoted Module 3.5.4 of the
Guidebook is that the Guidebook stipulates a different procedure for the contention between
two applicants, one a community-based applicant, the other a standard applicant, and the
decision on whether the community-based applicant will serve the community involved well
enough to win against the standard applicant. That procedure is the Community Priority
Evaluation Procedure of Module 4.2.2 of the Guidebook.
24. The objector that the above quote of Module 3.5.4 of the Guidebook deals with is an
applicant himself. But, again, this must not be taken literally as meaning that the objector and
the applicant have to be one and the same institution. The institutions must not be identical as
long as the interests and the community involved are.
25. This is confirmed by Module 3.2.2.4 of the Guidebook, which gives standing for a
Community Objection only to an institution that has "not been established solely in
conjunction with the gTLD application process". Because the possibility of applying for a
new gTLD is new, and the operation of a new gTLD is a technically and logistically advanced
and sophisticated business, for an established institution that represents an established
community, the obvious choice is not to take on the task of operating this business itself but
rather to delegate it to a new, technically and logistically properly equipped institution. In this
situation, Module 3.5.4 of the Guidebook, if taken literally as requiring objector and applicant
to be one and the same institution, would become irrelevant: the new institution, as applicant,
could not object under Module 3.2.2.4 of the Guidebook and the old institution that could
object, not being the applicant, could not argue that the community involved would be better
served if its application were successful and it got the string rather than the other applicant.
But Module 3.2.2.4 of the Guidebook is meant to become relevant and to steer the contention
between two applicants, one a community-based applicant, the other a standard applicant, and
the decision on whether the community-based applicant will serve the community involved
well enough to win to the Community Priority Evaluation Procedure of Module 4.2.2 of the
Guidebook.
26. So for Module 3.5.4 of the Guidebook, the objector, the established institution, and the
applicant, the new institution, are to be treated as one entity under the following conditions:
The objector and the applicant are intrinsically linked because they serve the same community,
share the same interests, cooperate closely, and practice a division of labor under which the
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objection comes from the established institution that has established ties to the community
and knows and represents its interests plausibly and competently, while the application comes
from the new institution charged with applying for a new gTDL and running it on behalf of
the community.
27. In this case, if the arguments that the objector brings forward under the Community
Objection Procedure of Module 3.5.4 of the Guidebook are the same that matter in the
Community Priority Evaluation Procedure of Module 4.2.2 of the Guidebook, then they have
to be dealt with under the latter procedure, and therefore cannot be regarded as material
detriment under the Community Objection Procedure of Module 3.5.4 of the Guidebook.
28. ILGA and dotgay are not one and the same institution, but they are instrinsically linked.
As described in ILGA's objection, the gay community, of which ILGA is the established
representative, took leadership of the community application by dotgay, and dotgay advised,
supported, and organized ILGA's community objection. ILGA, the established institution, and
dotgay, the new institution, practice a division of labor under which they serve the gay
community and pursue the same interests optimally.
29. ILGA argues that the gay community would be better served if dotgay's application were
successful and dotgay got the string rather than TLD. It emphasizes the history, vitality, and
strength of the gay community and how it is clearly defined and richly organized; the nexus
between the string .gay and the gay community; the registration policies under which dotgay
would operate the string .gay in the interest of the gay community; and the gay community's
support for the operation of the string .gay by dotgay. These are the arguments that matter in
the Community Priority Evaluation Procedure of Module 4.2.2 of the Guidebook.
30. The interplay between the Community Objection Procedure of Module 3.2.2.4 of the
Guidebook and the Community Priority Evaluation Procedure of Module 4.2.2 of the
Guidebook is intricate. The contention between two applicants, one a community-based
applicant, the other a standard applicant, and the decision on whether the community-based
applicant will serve the community involved well enough to win against the standard
applicant, belong into the Community Priority Evaluation Procedure of Module 4.2.2 of the
Guidebook. If the community involved could exclude the other applicant by using the
Community Objection Procedure of Module 3.2.2.4 of the Guidebook, presenting an
established institution as an objector, and presenting arguments that were not sufficient to win
in the Community Priority Evaluation Procedure of Module 4.2.2 of the Guidebook, this
procedure would be voided and kept from serving the purpose for which it is created.
31. One might consider dealing with the intricate interplay between the two procedures by
requiring that the likelihood of material detriment to the legitimate interests of the community
under Module 3.5.4 of the Guidebook were proven in a manner that would also fulfill the
criteria of the Community Priority Evaluation Procedure of Module 4.2.2 of the Guidebook
and, if that proof succeeded, allow the objection to prevail. The arguments that ILGA presents
offer enough material to suggest that such criteria might well be fulfilled. But the Guidebook
stipulates the Community Priority Evaluation as a different procedure before a different panel.
This has to be respected.
32. So while the lost chance of operating its own string .gay, caused by TLD being delegated
the string .GAY, might be regarded as a detriment to the legitimate interests of the gay
community, under Module 3.5.4 of the Guidebook this detriment is not sufficient for a finding
of material detriment and for ILGA's objection to be successful.
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Decision
For all the above reasons and according to Article 21(d) of the Procedure, I hereby render the
following Expert Determination:
1. ILGA's objection fails and is dismissed.
2. The Applicant TLD prevails.
3. TLD's advance payment of costs shall be refunded by the Centre to TLD.

16 November 2013

Prof. Dr. Bernhard Schlink, Expert
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Procedure
1. On 12 March 2013, The International Lesbian Gay Bisexual Trans and Intersex Association
("ILGA"), represented by the International Gay & Lesbian Travel Association ("IGLTA"),
filed a Community Objection against the application by Top Level Domain Holding Limited
("TLDH"), represented by Minds + Machines for the string .gay. On 22 May 2013, TLDH
filed its response. On 7 June 2013, I, Professor Dr. Bernhard Schlink, was appointed by the
Chairman of the Standing Committee of the International Centre for Expertise ("Centre") of
the International Chamber of Commerce ("ICC") as Expert in this matter.
2. On 4 July 2013, the Centre confirmed the full constitution of the Expert Panel, transferred
the file to me and invited me to proceed with this matter. On 2 August 2013, I informed the
parties that I had received the file and did not intend to invite additional submissions and did
not consider holding a hearing. The parties did not submit any further submissions or
statements nor did they request to be granted leave to submit additional submissions.
3. I proceeded with this matter in accordance with the Rules for Expertise of the ICC
("Rules"), supplemented by the ICC Practice Note on the Administration of Cases ("ICC
Practice Note") under the Attachment to Module 3 of the gTLD Applicant Guidebook, New
gTLD Dispute Resolution Procedure ("Procedure") of the gTLD Applicant Guidebook
("Guidebook") and Appendix III to the Rules.
4. The language of all submissions was English. All communications by the parties, the
Expert Panel and the Centre were submitted electronically.
5. The Expert Determination was rendered to the Centre on 13 August 2013, i.e. within 45
days after receipt of the file transmitted by the Centre on 4 July 2013.
Summary of Parties' Positions
Objector's Position
6. ILGA presents itself as an established institution that has an ongoing relationship with the
clearly delineated gay community, which ILGA writes capitalized as Gay Community. To
demonstrate that it is an established institution that has an ongoing relationship with the gay
community, ILGA documents that it is the only worldwide federation of more than 1000
lesbian, gay, bisexual, transgender and intersex national and local organizations in over 100
nations and on all five continents; that it has existed since 1978; that every two years it holds
a world conference; that its many activities and particularly its fight against state-sponsored
homophobia are covered in annual reports; and that it enjoys consultative status with the
Economic and Social Council of the United Nations. To demonstrate that the gay community
is a clearly delineated community, ILGA describes how a sense of community emerged
among gay individuals in the early 20th century; how the Stonewall events in New York in
1969 triggered gay individuals around the world to experience themselves as part of a
community; how since then more and more gay organizations sprout and provide the gay
community with a network of cooperation, support, and services; and how the annual gay
pride march demonstrates the unity, vitality, and strength of the gay community, which
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includes all individuals whose gender identities and sexual orientations fall outside of the
societal norms for heterosexual behavior.
7. ILGA claims substantial opposition from a significant part of the gay community to which
the string .gay may be targeted. It describes how the gay community came to understand that
it needs a voice inside the new generic top-level domain ("gTLD") program, how it took the
lead on the community application by dotgay llc ("dotgay") for the string .gay, how this
application has the support from ILGA and more than 150 gay community organizations, and
that these same organizations also object to the application by TLDH for the string .gay.
8. ILGA argues that TLDH's operation of the string .gay would damage the gay community.
According to ILGA, TLDH does not reach out to the gay community and does nothing to
protect the gay community. Furthermore, TLDH's operation of the string .gay would usurp
and exploit the name of the gay community, which these days includes lesbian, gay, bisexual,
trans, queer, intersex people and allies. Taking a group's name and using it to create a
profitable business should be regarded as exploitation, unless it is done for and endorsed by
the community itself. TLDH would use the string .gay to generate profits that would not
benefit the community. Its operation of the string .gay would make this gTLD available to all
registrants for any purpose and any use with no restriction, thereby allowing for abuses of the
domain name that might cause the gay community harm, for example from registrants
masquerading as members of the community who in fact were anti-gay activists intending to
use the registration for anti-gay purposes.
9. ILGA sees a major damage in the loss of opportunities for the gay community with the
operation of the string .gay by TLDH. The operation of the string .gay under a non-gay
community leadership and responsibility, and solely for profit, would not give the gay
community the safety that it could enjoy from a gTLD under gay community leadership and
responsibility. Registrants of TLDH's string .gay could not rely on other registrants being
reliably gay, and people who approach registrants of TLDH's string .gay could not rely upon
finding trustworthy gay businesses and enterprises, gay community programs and services. In
addition, the operation of the string .gay under a non-gay community leadership and
responsibility and solely for profit would not allow the gay community to assemble the funds
and resources that it needs to support its programs and services.
10. In its objection, ILGA requests that TLDH "be forced to withdraw its application".
Pursuant to Article 21 (d) of the Procedure, the Panel in its Expert Determination decides
whether an objection is successful or dismissed; it cannot force an applicant to withdraw its
application. Thus, ILGA's request that TLDH be forced to withdraw its application does not
fall into the scope of the present proceedings.
Applicant's Position
11. TLDH challenges ILGA's standing. According to TLDH, the "so-called gay community"
is not a clearly delineated community, because it is not a defined, hierarchically structured
bloc with a leader or a group speaking for all its members. According to TLDH, ILGA is also
not an established institution, because it has lost its consultative status with the Economic and
Social Council of the United Nations in 1994.
12. TLDH further denies the material detriment to the legitimate interest of the gay
community that ILGA sees likely to arise from TLDH's operation of the string .GAY – while
applying explicitly for the string .gay, TLDH in its application also writes the gTLD for
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which it applies in capital letters as .GAY. TLDH points out that it will provide a procedure
that allows registrants to report content that they find inappropriate, harmful, or damaging to
any person and especially to lesbian, gay, bisexual, transgender, and intersex people. By not
placing restrictions on registration, TLDH claims to not harm the so called gay community
but rather to protect lesbian, gay, bisexual, transgender, and intersex people against
discriminatory registration policies. Because TLDH denies the existence of a gay community,
it can see no need for the gay community to assemble funds and resources to support its
programs and services and no harm in this need being unfulfilled.
Findings
13. Based on the submissions of the parties, ILGA has standing. To have standing the objector
has to be an established institution associated with a clearly delineated community (Module
3.2.2.4 of the Guidebook), i.e. with a group that is publicly recognized as a community at a
local and/or global level and has formal boundaries that enable a determination of what
persons or entities form the community (Module 3.5.4 of the Guidebook, first test). The gay
community is a clearly delineated community. It is publicly recognized as such in the
language of the media, scholarship, and common usage, formed by millions of individuals
whose gender identities and sexual orientations are outside of the societal norms for
heterosexual behavior and who, whether they are more or whether they are less organized,
share the awareness of their special status. During the last century, the gay community has
grown out of individuals with that special awareness into a community in its own right and is
now a worldwide presence. TLDH's notion of a community being a bloc with a hierarchical
top down structure and one leader or speaker may suit a paramilitary organisation or a certain
type of political party, but is far from characteristic for a community.
14. ILGA is a globally recognized institution, existing since 1978, organized around the cause
of the gay community, fighting for the freedom to live and express one's gender identity and
sexual orientation outside of the societal norms for heterosexual behavior without any
discrimination. That ILGA has once lost its consultative status with the Economic and Social
Council of the United Nations is irrelevant; it has regained this status. ILGA existed much
prior to the new gTLD proceedings and its purpose is far broader than merely taking the role
of objector in the present proceedings.
15. ILGA has also proven substantial opposition against TLDH's application for the
string .gay (Module 3.5.4 of the Guidebook, second test). It has named more than 150 gay
community organizations that support the community application by dotgay for the string .gay
and also object to the application by TLDH for the string .gay. The strong association
between the the string .gay and the gay community that ILGA represents (Module 3.5.4 of the
Guidebook, third test) is obvious.
16. For an objection to be successful, the objector has to prove that the application creates a
likelihood of material detriment to the rights or legitimate interests of a significant portion of
the community to which the string may be explicitly or implicitly targeted; Module 3.5.4 of
the Guidebook, fourth test, mentions as detrimental in particular damage to the reputation of
the community, a failure of the applicant to act in accordance with the interests of the
community, interference with the core activities of the community, impairment of the
community's dependency on the Domain Name System ("DNS") for its core activities, and
economic damage to the community.
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17. ILGA has not proven that TLDH's application creates a likelihood of material detriment to
the rights of a significant portion of the gay community, nor has it attempted to prove this.
Instead, ILGA has attempted to prove a likelihood of material detriment to the legitimate
interests of the gay community. To prove this, it would have been sufficient to prove the
likelihood of damage to the reputation of the community, of a failure of the applicant to act in
accordance with the interests of the community, of interference with the core activities of the
community, of impairment of the community's dependency on the Domain Name System
("DNS") for its core activities, or of economic damage to the community (Module 3.5.4 of the
Guidebook, fourth test). ILGA has argued that the gay community needs a gTLD, that is
designed to serve the gay community and to operate accordingly. It should be a safe domain
where registrants and users can rely on the fact that other registrants who present themselves
as gay and as providers of programs, services, funds, and support for gay people are actually
gay and trustworthy. The gTLD should be safeguarded against anti-gay registrants who want
to use it as a tool for discrimination against the gay community. Furthermore the gTLD
should not be operated only for profit, not even foremost for profit, but with the purpose of
giving a fair share of the revenue back to the gay community for its needs and activities. To
avoid these likely usurpations and exploitations the gTLD should be administered by the gay
community itself.
18. With these assertions ILGA has not proven an interference with the gay community's core
activities or an economic damage to the gay community that would result from TLDH's
operation of the string .gay. Nor has ILGA proven that TLDH would not act in accordance
with the interests of the community; all that is clear from ILGA's and also TLDH's assertions
is that TLDH would not feel a particular responsibility towards the community but rather treat
it and its members like any other user.
19. ILGA has shown that over the last century and particularly over the last decades the gay
community has turned the name gay from a derogatory term into a respected name. Even
though the name gay is not a legally protected name of the gay community, ILGA's concern,
that the usurpation and exploitation of this name for naked profit making might make the gay
community look like a community of customers and consumers rather than a community of
people with a special identity and special concerns, may be understandable. But this feared
adverse effect on the gay community's appearance would be far from a damage to the
reputation of the gay community. In our capitalist world, each and every name is being used
for profit making, and everybody is being targeted as a customer and consumer. The
reputation of individuals and communities grows out of their qualities, engagements, and
activities that transcend the level of profit making and being a customer and consumer.
20. ILGA has certainly demonstrated that the gay community depends on the DNS for its core
activities. Within the DNS it depends on its own gTLD. TLDH's operation of the string .gay
would not impair the gay community's core activities or economic situation or even reputation.
But since the strings .gay and .gay, treated identically within the DNS, even if they are written
differently, can not exist simultaneously, TLDH's operation of the string .gay would keep the
gay community from promoting its core activities, improving its economic situation, and also
enhancing its reputation by operating its own string .gay. It would also keep the gay
community from operating its own string .gay with special mindfulness for the gay
community's needs and interests. The interference that can be found in this is an interference
less with what the gay community has than with what the gay community wants – its own
gTLD. If TLDH would operate the string .gay, the gay community would be deprived of the
chance to operate its own string .gay and to make manifold use of it.
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21. The detriment that the gay community is threatened by is the loss of the chance to operate
its own string .gay. Supported by ILGA and more than 150 gay organizations, dotgay filed a
community application for the string .gay. If TLDH, rather than the gay community
represented by ILGA as the objector and dotgay as the applicant, were granted the string .gay,
the gay community would lose the chance to operate its own string .gay. This loss of the
chance to operate its own string .gay might be regarded as a detriment to the legitimate
interests of the gay community. But Module 3.5.4 of the Guidebook clarifies that this
detriment alone is not sufficient for ILGA's objection to be successful.
22. Module 3.5.4 of the Guidebook states that "an allegation of detriment that consists only of
the applicant being delegated the string instead of the objector will not be sufficient for a
finding of material detriment". This cannot be taken literally as referring to a situation in
which the objector's one and only argument is that it, in its role as applicant, should get the
string rather than the other applicant; no objector would argue in such a reductionist way. It
can only refer to a situation in which the objector argues that the community involved would
be better served if its application were succesful and it got the string rather than the other
applicant. The logic behind the quoted Module 3.5.4 of the Guidebook is that the Guidebook
stipulates a different procedure for the contention between two applicants, one a communitybased applicant, the other a standard applicant, and the decision on whether the communitybased applicant will serve the community involved well enough to win against the standard
applicant. That procedure is the Community Priority Evaluation Procedure of Module 4.2.2 of
the Guidebook.
23. The objector that the above quote of Module 3.5.4 of the Guidebook deals with is an
applicant himself. But, again, this must not be taken literally as meaning that the objector and
the applicant have to be one and the same institution. The institutions must not be identical as
long as the interests and the community involved are.
24. This is confirmed by Module 3.2.2.4 of the Guidebook, which gives standing for a
Community Objection only to an institution that has "not been established solely in
conjunction with the gTLD application process". Because the possibility of applying for a
new gTLD is new, and the operation of a new gTLD is a technically and logistically advanced
and sophisticated business, for an established institution that represents an established
community, the obvious choice is not to take on the task of operating this business itself but
rather to delegate it to a new, technically and logistically properly equipped institution. In this
situation, Module 3.5.4 of the Guidebook, if taken literally as requiring objector and applicant
to be one and the same institution, would become irrelevant: the new institution, as applicant,
could not object under Module 3.2.2.4 of the Guidebook and the old institution that could
object, not being the applicant, could not argue that the community involved would be better
served if its application were successful and it got the string rather than the other applicant.
But Module 3.2.2.4 of the Guidebook is meant to become relevant and to steer the contention
between two applicants, one a community-based applicant, the other a standard applicant, and
the decision on whether the community-based applicant will serve the community involved
well enough to win to the Community Priority Evaluation Procedure of Module 4.2.2 of the
Guidebook.
25. So for Module 3.5.4 of the Guidebook, the objector, the established institution, and the
applicant, the new institution, are to be treated as one entity under the following conditions:
The objector and the applicant are intrinsically linked because they serve the same community,
share the same interests, cooperate closely, and practice a division of labor under which the
objection comes from the established institution that has established ties to the community
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and knows and represents its interests plausibly and competently, while the application comes
from the new institution charged with applying for a new gTDL and running it on behalf of
the community.
26. In this case, if the arguments that the objector brings forward under the Community
Objection Procedure of Module 3.5.4 of the Guidebook are the same that matter in the
Community Priority Evaluation Procedure of Module 4.2.2 of the Guidebook, then they have
to be dealt with under the latter procedure, and therefore cannot be regarded as material
detriment under the Community Objection Procedure of Module 3.5.4 of the Guidebook.
27. ILGA and dotgay are not one and the same institution, but they are intrinsically linked. As
described in ILGA's objection, the gay community, of which ILGA is the established
representative, took leadership of the community application by dotgay, and dotgay advised,
supported, and organized ILGA's community objection. ILGA, the established institution, and
dotgay, the new institution, practice a division of labor under which they serve the gay
community and pursue the same interests optimally.
28. ILGA argues that the gay community would be better served if dotgay's application were
successful and dotgay got the string rather than TLDH. It emphasizes the history, vitality, and
strength of the gay community and how it is clearly defined and richly organized; the nexus
between the string .gay and the gay community; the registration policies under which dotgay
would operate the string .gay in the interest of the gay community; and the gay community's
support for the operation of the string .gay by dotgay. These are the arguments that matter in
the Community Priority Evaluation Procedure of Module 4.2.2 of the Guidebook.
29. The interplay between the Community Objection Procedure of Module 3.2.2.4 of the
Guidebook and the Community Priority Evaluation Procedure of Module 4.2.2 of the
Guidebook is intricate. The contention between two applicants, one a community-based
applicant, the other a standard applicant, and the decision on whether the community-based
applicant will serve the community involved well enough to win against the standard
applicant, belong into the Community Priority Evaluation Procedure of Module 4.2.2 of the
Guidebook. If the community involved could exclude the other applicant by using the
Community Objection Procedure of Module 3.2.2.4 of the Guidebook, presenting an
established institution as an objector, and presenting arguments that were not sufficient to win
in the Community Priority Evaluation Procedure of Module 4.2.2 of the Guidebook, this
procedure would be voided and kept from serving the purpose for which it is created.
30. One might consider dealing with the intricate interplay between the two procedures by
requiring that the likelihood of material detriment to the legitimate interests of the community
under Module 3.5.4 of the Guidebook were proven in a manner that would also fulfill the
criteria of the Community Priority Evaluation Procedure of Module 4.2.2 of the Guidebook
and, if that proof succeeded, allow the objection to prevail. The arguments that ILGA presents
offer enough material to suggest that such criteria might well be fulfilled. But the Guidebook
stipulates the Community Priority Evaluation as a different procedure before a different panel.
This has to be respected.
31. So while the lost chance of operating its own string .gay, caused by TLDH being
delegated the string .gay, might be regarded as a detriment to the legitimate interests of the
gay community, under Module 3.5.4 of the Guidebook this detriment is not sufficient for a
finding of material detriment and for ILGA's objection to be successful.
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Decision
For all the above reasons and according to Article 21(d) of the Procedure, I hereby render the
following Expert Determination:
1. ILGA's objection fails and is dismissed.
2. The Applicant TLDH prevails.
3. TLDH's advance payment of costs shall be refunded by the Centre to TLDH.

16 November 2013

Prof. Dr. Bernhard Schlink, Expert
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Procedure
1. On 12 March 2013, The International Lesbian Gay Bisexual Trans and Intersex Association
("ILGA"), represented by the International Gay & Lesbian Travel Association ("IGLTA"),
filed a Community Objection against the application by United TLD Holdco Ltd. ("United
TLD") for the string .gay. On 22 May 2013, United TLD filed its response. On 7 June 2013, I,
Professor Dr. Bernhard Schlink, was appointed by the Chairman of the Standing Committee
of the International Centre for Expertise ("Centre") of the International Chamber of
Commerce ("ICC") as Expert in this matter.
2. On 15 July 2013, the Centre confirmed the full constitution of the Expert Panel, transferred
the file to me and invited me to proceed with this matter. On 2 August 2013, I informed the
parties that I had received the file and did not intend to invite additional submissions and did
not consider holding a hearing. The parties did not submit any further submissions or
statements nor did they request to be granted leave to submit additional submissions.
3. I proceeded with this matter in accordance with the Rules for Expertise of the ICC
("Rules"), supplemented by the ICC Practice Note on the Administration of Cases ("ICC
Practice Note") under the Attachment to Module 3 of the gTLD Applicant Guidebook, New
gTLD Dispute Resolution Procedure ("Procedure") of the gTLD Applicant Guidebook
("Guidebook") and Appendix III to the Rules.
4. The language of all submissions was English. All communications by the parties, the
Expert Panel and the Centre were submitted electronically (Article 6(a) of the Procedure).
5. The draft Expert Determination was rendered to the Centre on 13 August 2013, i.e. within
45 days after receipt of the file transmitted by the Centre on 15 July 2013.
Summary of Parties' Positions
Objector's Position
6. ILGA presents itself as an established institution that has an ongoing relationship with the
clearly delineated gay community, which ILGA writes capitalized as Gay Community. To
demonstrate that it is an established institution that has an ongoing relationship with the gay
community, ILGA documents that it is the only worldwide federation of more than 1000
lesbian, gay, bisexual, transgender and intersex national and local organizations in over 100
nations and on all five continents; that it has existed since 1978; that every two years it holds
a world conference; that its many activities and particularly its fight against state-sponsored
homophobia are covered in annual reports; and that it enjoys consultative status with the
Economic and Social Council of the United Nations. To demonstrate that the gay community
is a clearly delineated community, ILGA describes how a sense of community emerged
among gay individuals in the early 20th century; how the Stonewall events in New York in
1969 triggered gay individuals around the world to experience themselves as part of a
community; how since then more and more gay organizations sprout and provide the gay
community with a network of cooperation, support, and services; and how the annual gay
pride march demonstrates the unity, vitality, and strength of the gay community, which
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includes all individuals whose gender identities and sexual orientations fall outside of the
societal norms for heterosexual behavior.
7. ILGA claims substantial opposition from a significant part of the gay community to which
the string .gay may be targeted. It describes how the gay community came to understand that
it needs a voice inside the new generic top-level domain ("gTLD") program, how it took the
lead on the community application by dotgay llc ("dotgay") for the string .gay, how this
application has the support from ILGA and more than 150 gay community organizations, and
that these same organizations also object to the application by United TLD for the string .gay.
8. ILGA argues that United TLD's operation of the string .gay would damage the gay
community. According to ILGA, United TLD does not recognize the gay community, denies
its identity and renders it to a commodity among other commodities to be bought and sold. To
operate a string .gay while denying the identity of the gay community would be a harmful act
in and of itself. Furthermore, the operation of the string .gay would usurp and exploit the
name of the gay community, which these days includes lesbian, gay, bisexual, trans, queer,
intersex people and allies. Taking a group's name and using it to create a profitable business
should be regarded as exploitation, unless it is done for and endorsed by the community itself.
United TLD would use the string .gay to generate profits that would not benefit the
community. Its operation of the string .gay would make this gTLD available to all registrants
for any purpose and any use with no restriction, thereby allowing for abuses of the domain
name that might cause the gay community harm, for example from registrants masquerading
as members of the community who in fact were anti-gay activists intending to use the
registration for anti-gay purposes.
9. ILGA sees a major damage in the loss of opportunities for the gay community with the
operation of the string .gay by United TLD. The operation of the string .gay under a non-gay
community leadership and responsibility, and solely for profit, would not give the gay
community the safety that it could enjoy from a gTLD under gay community leadership and
responsibility. Registrants of the string .gay could not rely on other registrants being reliably
gay, and people who approach registrants of the string .gay could not rely upon finding
trustworthy gay businesses and enterprises, gay community programs and services. In
addition, the operation of the string .gay under a non-gay community leadership and
responsibility and solely for profit would not allow the gay community to assemble the funds
and resources that it needs to support its programs and services.
10. In its objection, ILGA requests that United TLD "be forced to withdraw its application".
Pursuant to Article 21 (d) of the Procedure, the Panel in its Expert Determination decides
whether an objection is successful or dismissed; it cannot force an applicant to withdraw its
application. Thus, ILGA's request that United TLD be forced to withdraw its application does
not fall into the scope of the present proceedings.
Applicant's Position
11. United TLD challenges ILGA's standing. It claims that there is no such thing as a gay
community and that what is called the gay community cannot be regarded as a clearly
delineated community, because it is too diverse, too much in flux, and lacks a single ideology.
In any case, according to United TLD, the so-called gay community is too diverse to be
represented by ILGA or any other organization or set of organizations.
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12. United TLD further argues that there is no substantial opposition from a significant part of
the so-called gay community against its application. It points to the fact that there is no
evidence that the members of the so-called gay community who are not organized in or
around ILGA object United TLD's application.
13. United TLD finally denies the material detriment to the legitimate interest of the gay
community that ILGA sees likely to arise from United TLD's operation of the string .gay. By
operating an open gTLD without restrictions, boundaries, and limitations, United TLD would
not only embrace the people who identify with the term gay, but would allow all people who
wish to interact under the gTLD name gay to do so. United TLD claims that its operation
of .gay would not allow for more discrimination or more expression of abusive, hateful, and
harmful views than already exist. As to the funds and resources that ILGA wants to raise
through dotgay's operation of the string .gay to support programs and services of the gay
community, United TLD argues that ILGA is not entitled to them. Finally United TLD
criticizes ILGA's objection as anti-competitive, because if the string .gay were operated by
dotgay rather than United TLD, fewer people could register under it.
Findings
14. Based on the submissions of the parties, ILGA has standing. To have standing the objector
has to be an established institution associated with a clearly delineated community (Module
3.2.2.4 of the Guidebook), i.e. with a group that is publicly recognized as a community at a
local and/or global level and has formal boundaries that enable a determination of what
persons or entities form the community (Module 3.5.4 of the Guidebook, first test). The gay
community is a clearly delineated community. It is publicly recognized as such in the
language of the media, scholarship, and common usage, formed by millions of individuals
whose gender identities and sexual orientations are outside of the societal norms for
heterosexual behavior and who, whether they are more or whether they are less organized,
share the awareness of their special status. During the last century, the gay community has
grown out of individuals with that special awareness into a community in its own right and is
now a worldwide presence. That this community is diverse, in flux, and in lack of a single
ideology does not deprive it of being a community; communities are living entities.
15. ILGA is a globally recognized institution, existing since 1978, organized around the cause
of the gay community, fighting for the freedom to live and express one's gender identity and
sexual orientation outside of the societal norms for heterosexual behavior without any
discrimination. ILGA does not claim to represent the gay community in each and every
context and respect and is not required to do so; all that Module 3.2.2.4 of the Guidebook asks
for is that it has an ongoing relationship with the gay community. This, ILGA has certainly
demonstrated. ILGA existed much prior to the new gTLD proceedings and its purpose is far
broader than merely taking the role of objector in the present proceedings.
16. ILGA has also proven substantial opposition against United TLD's application for the
string .gay (Module 3.5.4 of the Guidebook, second test). It has named more than 150 gay
community organizations that support the community application by dotgay for the string .gay
and also object to the application by United TLD for the string .gay. That there are gay people
and gay organizations that do not object is irrelevant; Module 3.5.4 of the Guidebook does not
ask for comprehensive opposition of the community but only for substantial opposition within
the community. The strong association between the the string .gay and the gay community
that ILGA represents (Module 3.5.4 of the Guidebok, third test) is obvious.
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17. For an objection to be successful, the objector has to prove that the application creates a
likelihood of material detriment to the rights or legitimate interests of a significant portion of
the community to which the string may be explicitly or implicitly targeted; Module 3.5.4 of
the Guidebook, fourth test, mentions as detrimental in particular damage to the reputation of
the community, a failure of the applicant to act in accordance with the interests of the
community, interference with the core activities of the community, impairment of the
community's dependency on the Domain Name System ("DNS") for its core activities, and
economic damage to the community.
18. ILGA has not proven that United TLD's application creates a likelihood of material
detriment to a significant portion of the gay community, nor has ILGA attempted to prove this.
Instead, ILGA has attempted to prove a likelihood of material detriment to the legitimate
interests of the gay community. To prove this, it would have been sufficient to prove the
likelihood of damage to the reputation of the community, of a failure of the applicant to act in
accordance with the interests of the community, of interference with the core activities of the
community, of impairment of the community's dependency on the Domain Name System
("DNS") for its core activities, or of economic damage to the community (Module 3.5.4 of the
Guidebook, fourth test). ILGA has argued that the gay community needs a gTLD, that is
designed to serve the gay community and to operate accordingly. It should be a safe domain
where registrants and users can rely on the fact that other registrants who present themselves
as gay and as providers of programs, services, funds, and support for gay people are actually
gay and trustworthy. The gTLD should be safeguarded against anti-gay registrants who want
to use it as a tool for discrimination gainst the gay community. Furthermore the gTLD should
not be operated only for profit, not even foremost for profit, but with the purpose of giving a
fair share of the revenue back to the gay community for its needs and activities. To avoid
these likely usurpations and exploitations the gTLD should be administered by gay
community itself.
19. With these submissions ILGA has not proven an interference with the gay community's
core activities or an economic damage to the gay community that would result from United
TLD's operation of the string .gay. Nor has ILGA proven that United TLD would not act in
accordance with the interests of the community; all that is clear from ILGA's and also United
TLD's assertions is that United TLD would not feel a particular responsibility towards the
community but rather treat it and its members like any other user.
20. What ILGA has shown is that over the last century and particularly over the last decades
the gay community has turned the name gay from a derogatory term into a respected name.
Even though the name gay is not a legally protected name of the gay community, ILGA's
concern, that the usurpation and exploitation of this name for naked profit making might
make the gay community look like a community of customers and consumers rather than a
community of people with a special identity and special concerns, may be understandable.
But this feared adverse affect on the gay community's appearance would be far from a
damage to thereputation of the gay community. In our capitalist world, each and every name
is being used for profit making, and everybody is being targeted as a customer and consumer.
The reputation of individuals and communities grows out of their qualities, engagements, and
activities that transcend the level of profit making and being a customer and consumer.
21. ILGA has certainly demonstrated that the gay community depends on the DNS for its core
activities. Within the DNS it depends on its own gTLD. United TLD's operation of the
string .gay would not impair the gay community's core activities or economic situation or
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even reputation. But since the string .gay, operated by United TLD, and the string .gay,
operated by dotgay, can not exist simultaneously, United TLD's operation of the string .gay
would keep the gay community from promoting its core activities, improving its economic
situation, and also enhancing its reputation by operationg its own string .gay. It would also
keep the gay community from operating its own string .gay with special mindfulness for the
gay community's needs and interests. The interference that can be found in this is an
interference less with what the gay community has than with what the gay community wants
– its own gTLD. If United TLD would operate the string .gay, the gay community would be
deprived of the chance to operate its own string .gay and to make manifold use of it.
22. The detriment that the gay community is threatened by is the loss of the chance to operate
its own string .gay. Supported by ILGA and more than 150 gay organizations, dotgay filed a
community application for the string .gay. If United TLD, rather than the gay community
represented by ILGA as the objector and dotgay as the applicant, were granted the string .gay,
the gay community would lose the chance to operate its own string .gay. This loss of the
chance to operate its own string .gay might be regarded as a detriment to the legitimate
interests of the gay community. But Module 3.5.4 of the Guidebook clarifies that this
detriment alone is not sufficient for ILGA's objection to be successful.
23. Module 3.5.4 of the Guidebook states that "an allegation of detriment that consists only of
the applicant being delegated the string instead of the objector will not be sufficient for a
finding of material detriment". This cannot be taken literally as referring to a situation in
which the objector's one and only argument is that it, in its role as applicant, should get the
string rather than the other applicant; no objector would argue in such a reductionist way. It
can only refer to a situation in which the objector argues that the community involved would
be better served if its application were succesful and it got the string rather than the other
applicant. The logic behind the quoted Module 3.5.4 of the Guidebook is that the Guidebook
stipulates a different procedure for the contention between two applicants, one a communitybased applicant, the other a standard applicant, and the decision on whether the communitybased applicant will serve the community involved well enough to win against the standard
applicant. That procedure is the Community Priority Evaluation Procedure of Module 4.2.2 of
the Guidebook.
24. The objector that the above quote of Module 3.5.4 of the Guidebook deals with is an
applicant himself. But, again, this must not be taken literally as meaning that the objector and
the applicant have to be one and the same institution. The institutions must not be identical as
long as the interests and the community involved are.
25. This is confirmed by Module 3.2.2.4 of the Guidebook, which gives standing for a
Community Objection only to an institution that has "not been established solely in
conjunction with the gTLD application process". Because the possibility of applying for a
new gTLD is new, and the operation of a new gTLD is a technically and logistically advanced
and sophisticated business, for an established institution that represents an established
community, the obvious choice is not to take on the task of operating this business itself but
rather to delegate it to a new, technically and logistically properly equipped institution. In this
situation, Module 3.5.4 of the Guidebook, if taken literally as requiring objector and applicant
to be one and the same institution, would become irrelevant: the new institution, as applicant,
could not object under Module 3.2.2.4 of the Guidebook and the old institution that could
object, not being the applicant, could not argue that the community involved would be better
served if its application were successful and it got the string rather than the other applicant.
But Module 3.2.2.4 of the Guidebook is meant to become relevant and to steer the contention
8

between two applicants, one a community-based applicant, the other a standard applicant, and
the decision on whether the community-based applicant will serve the community involved
well enough to win to the Community Priority Evaluation Procedure of Module 4.2.2 of the
Guidebook.
26. So for Module 3.5.4 of the Guidebook, the objector, the established institution, and the
applicant, the new institution, are to be treated as one entity under the following conditions:
The objector and the applicant are intrinsically linked because they serve the same community,
share the same interests, cooperate closely, and practice a division of labor under which the
objection comes from the established institution that has established ties to the community
and knows and represents its interests plausibly and competently, while the application comes
from the new institution charged with applying for a new gTDL and running it on behalf of
the community.
27. In this case, if the arguments that the objector brings forward under the Community
Objection Procedure of Module 3.5.4 of the Guidebook are the same that matter in the
Community Priority Evaluation Procedure of Module 4.2.2 of the Guidebook, then they have
to be dealt with under the latter procedure, and therefore cannot be regarded as material
detriment under the Community Objection Procedure of Module 3.5.4 of the Guidebook.
28. ILGA and dotgay are not one and the same institution, but they are instrinsically linked.
As described in ILGA's objection, the gay community, of which ILGA is the established
representative, took leadership of the community application by dotgay, and dotgay advised,
supported, and organized ILGA's community objection. ILGA, the established institution, and
dotgay, the new institution, practice a division of labor under which they serve the gay
community and pursue the same interests optimally.
29. ILGA argues that the gay community would be better served if dotgay's application were
successful and dotgay got the string rather than United TLD. It emphasizes the history,
vitality, and strength of the gay community and how it is clearly defined and richly organized;
the nexus between the string .gay and the gay community; the registration policies under
which dotgay would operate the string .gay in the interest of the gay community; and the gay
community's support for the operation of the string .gay by dotgay. These are the arguments
that matter in the Community Priority Evaluation Procedure of Module 4.2.2 of the
Guidebook.
30. The interplay between the Community Objection Procedure of Module 3.2.2.4 of the
Guidebook and the Community Priority Evaluation Procedure of Module 4.2.2 of the
Guidebook is intricate. The contention between two applicants, one a community-based
applicant, the other a standard applicant, and the decision on whether the community-based
applicant will serve the community involved well enough to win against the standard
applicant, belong into the Community Priority Evaluation Procedure of Module 4.2.2 of the
Guidebook. If the community involved could exclude the other applicant by using the
Community Objection Procedure of Module 3.2.2.4 of the Guidebook, presenting an
established institution as an objector, and presenting arguments that were not sufficient to win
in the Community Priority Evaluation Procedure of Module 4.2.2 of the Guidebook, this
procedure would be voided and kept from serving the purpose for which it is created.
31. One might consider dealing with the intricate interplay between the two procedures by
requiring that the likelihood of material detriment to the legitimate interests of the community
under Module 3.5.4 of the Guidebook were proven in a manner that would also fulfill the
9

criteria of the Community Priority Evaluation Procedure of Module 4.2.2 of the Guidebook
and, if that proof succeeded, allow the objection to prevail. The arguments that ILGA presents
offer enough material to suggest that such criteria might well be fulfilled. But the Guidebook
stipulates the Community Priority Evaluation as a different procedure before a different panel.
This has to be respected.
32. So while the lost chance of operating its own string .gay, caused by United TLD being
delegated the string .gay, might be regarded as a detriment to the legitimate interests of the
gay community, under Module 3.5.4 of the Guidebook this detriment is not sufficient for a
finding of material detriment and for ILGA's objection to be successful.
Decision
For all the above reasons and according to Article 21 (d) of the Procedure, I hereby render the
following Expert Determination:
1. ILGA's objection fails and is dismissed.
2. The Applicant United TLD prevails.
3. United TLD's advance payment of costs shall be refunded by the Centre to United TLD.
16 November 2013

Prof. Dr. Bernhard Schlink, Expert
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This expert determination is made in expertise proceedings pursuant to Module 3 of the
gTLD Applicant Guidebook (“Guidebook”) and its Attachment, the New gTLD Dispute
Resolution Procedure (the “Procedure”). These proceedings take place under the
International Chamber of Commerce (“ICC”) Rules for Expertise (in force as from 1
January 2003) (the “Rules”), as supplemented by the ICC Practice Note on the
Administration of Cases under the Procedure (the “ICC Practice Note”).

1. INTRODUCTION
1.1

The Internet Corporation for Assigned Names and Numbers (“ICANN”) has implemented a
program for the introduction of new generic Top-Level Domain Names (“gTLDs”). Further
to this program, parties may apply for new gTLDs in accordance with the terms and
conditions set by ICANN. Procedure, article 1(a).

1.2

The program includes a dispute resolution procedure for resolving disputes between a party
who applies for a new gTLD and a party who objects to the application – namely, the
Procedure. Id., article 1(b). The Procedure provides that dispute resolution proceedings
shall be administered by a Dispute Resolution Service Provider (a “DRSP”) in accordance
with the Procedure and the applicable DRSP rules identified in article 4(b) of the Procedure.
Id., article 1(c).

1.3

By applying for a new gTLD, an applicant accepts the applicability of the Procedure and the
applicable DRSP rules. An objector likewise accepts the applicability of the Procedure and
the applicable DRSP rules by filing an objection to an application for a new gTLD. The
parties cannot derogate from the Procedure without the express approval of ICANN and
cannot derogate from the applicable DRSP rules without the express approval of the relevant
DRSP. Id., article 1(d).

1.4

There are four types of objections a party may raise against an application for a new gTLD.
Id., article 2(e). One of these is known as a “Community Objection”. A Community
Objection is an objection that there is substantial opposition to the application from a
significant portion of the community to which the string (i.e., the new gTLD) may be
explicitly or implicitly targeted. Id., article 2(e)(iv). HOTREC, Hotels, Restaurants & Cafés
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in Europe (the “Objector”) has raised this type of objection against the application of
Booking.com B.V. (the “Applicant”) for the new gTLD “.HOTELS” (the “Application”).
1.5

Pursuant to articles 3(d) and 4(b)(iv) of the Procedure, Community Objections shall be
administered by the ICC International Centre for Expertise (the “Centre”) in accordance
with the Rules, as supplemented by the ICC as needed. The ICC Practice Note is such a
supplement to the Rules. In the event of any discrepancy between the Procedure and the
Rules, the Procedure shall prevail. Id., article 4(c). In all cases, the expert shall ensure that
the parties are treated with equality, and that each party is given a reasonable opportunity to
present its case. Id., article 4(e).

1.6

The Objector’s contact details are as follows:
HOTREC, HOTELS, RESTAURANTS & CAFÉS IN EUROPE
Attn: Mr. Kent Nyström, President

Contact Information Redacted

1.7

The Objector is represented by:
Ms. Nathalie Dreyfus
DREYFUS & ASSOCIÉS

Contact Information Redacted

1.8

The Applicant’s contact details are as follows:
BOOKING.COM B.V.
Attn: Mr. Jaap van den Broek, Corporate Counsel

Contact
Information
Redacted

1.9

The Applicant is represented by:
Mr. Alfred Meijboom
Mr. Joran Spauwen
KENNEDY VAN DER LAAN N.V.

Contact Information
Redacted
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1.10

The Expert in these proceedings is:
Ms. Jennifer Kirby
KIRBY
Contact Information Redacted

1.11

The contact details for the Centre are:
Ms. Hannah Tümpel
ICC INTERNATIONAL CENTRE FOR EXPERTISE
Contact Information Redacted

2. PROCEEDINGS
2.1

Below is a summary of the main procedural steps in these proceedings.

2.2

On 13 March 2013, the Objector filed its Community Objection with the Centre (the
“Objection”) pursuant to article 7 of the Procedure.

2.3

By letter dated 4 April 2013, the Centre notified the parties that it had conducted an
administrative review of the Objection pursuant to article 9(a) of the Procedure and had
found the Objection in compliance with articles 5 through 8 of the Procedure. The Centre
accordingly registered the Objection for processing in accordance with article 9(b) of the
Procedure.

2.4

By letter dated 25 April 2013, and with the agreement of all parties, the Centre informed the
parties that it had decided to consolidate this case with case EXP/385/ICANN/2 pursuant to
article 12 of the Procedure.

2.5

On 24 May 2013, the Applicant submitted its response to the Objection (the “Response”)
pursuant to article 11 of the Procedure. By letter dated 30 May 2013, the Centre confirmed
to the parties that the Response was in accordance with the Procedure and the Rules.
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2.6

On 24 June 2013, the Chairman of the Standing Committee appointed Ms. Kirby as the
Expert in the consolidated proceedings pursuant to article 13 of the Procedure, article 9(5) of
the Rules and article 3(3) of Appendix I to the Rules.

2.7

On 1 July 2013, the Objector sought a stay of these proceedings.

2.8

On 9 July 2013, the Applicant opposed any stay of these proceedings.

2.9

On 22 July 2013, the Objector sought leave to file an additional submission in reaction to the
Applicant’s Response.

2.10

On 25 July 2013, the Applicant opposed the Objector’s request to file an additional
submission.

2.11

On 6 August 2013, the Centre confirmed the full constitution of the Expert Panel and
transferred the file to the Expert. The Centre clarified that, despite the consolidation of this
case with case EXP/385/ICANN/2, the Expert was to render a separate determination for
each case.

2.12

By letter dated 13 August 2013, the Expert denied the Objector’s request for a stay of these
proceedings. The reasons for the Expert’s decision are set forth in her letter and are
incorporated here by reference.

2.13

Also on 13 August 2013, by way of the same letter, the Expert decided to allow the Objector
to file an additional submission pursuant to article 17(a) of the Procedure.

2.14

The Objector filed its additional submission on 20 August 2013 (“Additional Submission”).

2.15

On 27 August 2013, the Applicant filed its response to the Additional Submission
(“Additional Response”).

2.16

By two emails dated 3 September 2013, the Applicant confirmed that it had no objection to
the way these proceedings were conducted and agreed that it had been treated with equality
and has been given a reasonable opportunity to present its position. By email dated
4 September 2013, the Objector did the same.
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2.17

Article 21(a) of the Procedure, provides that the Centre and the expert shall make reasonable
efforts to ensure that the expert renders her decision within 45 days of the “constitution of
the Panel”.1 The Centre considers that the Panel is constituted when the expert is appointed,
the parties have paid their respective advances on costs in full and the file is transmitted to
the expert. In this case, the Panel was constituted on 6 August 2013. The Centre and the
Expert were accordingly to make reasonable efforts to ensure that her determination was
rendered no later than 20 September 2013. Procedure, articles 6(e), 6(f).

2.18

Pursuant to article 21(b) of the Procedure, the Expert submitted her determination in draft
form to the Centre for scrutiny as to form before it was signed.

2.19

Further to paragraph 6 of the ICC Practice Note, the parties waived the requirements for the
expert mission as set out in article 12(1) of the Rules.

3. POTENTIAL RELIEF
Article 21(d) of the Procedure provides that the remedies available to an applicant or an
objector in these proceedings are limited to the success or dismissal of the objection and the
refund by the Centre to the prevailing party of its advance payment of costs pursuant to
article 14(e) of the Procedure and any relevant provisions of the Rules.

4. PLACE OF THE PROCEEDINGS
Pursuant to article 4(d) of the Procedure, the place of the proceedings is the location of the
DRSP – i.e., the Centre – which is located in Paris, France.

5. LANGUAGE OF THE PROCEEDINGS
5.1

English is the language of the proceedings pursuant to article 5(a) of the Procedure. All
submissions in these proceedings have been made in English.

1

All quotations in this determination are set forth “as is”. Any grammatical or
typographical errors are in the original documents.
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5.2

Having said this, the Objector has submitted several exhibits in French, German and
Portuguese without providing an English translation. See, e.g., Objection, Appendices
14(A), 14(B), 16(A)-16(F), 18(A)-18(D), 22, 28(A), 40(A), 40(B). The Applicant has raised
no objection in this regard. Article 15 of the Rules provides, among other things, that where
a party proceeds with the expertise proceedings without objecting to a failure to comply with
any provision of the Rules, any direction given by the Centre or the expert, or any
requirement related to the conduct of the expertise proceedings, that party shall be deemed
to have waived its right to object. In all events, however, none of these documents was
material to the Expert’s determination.

5.3

The Objector also submitted in French a copy of its statutes as they are published in the
Official Belgium Bulletin. See id., Appendix 8. While the Objector did not produce a
translation of this document per se, it did also submit a copy of its statutes in English. See
id., Appendix 7. Again, the Applicant has raised no objection in this regard. See Rules,
article 15.

6. COMMUNICATIONS
Pursuant to article 6(a) of the Procedure, all communications by the parties, the Expert and
the Centre in these proceedings were submitted electronically.

7. STANDARDS AND BURDEN OF PROOF
7.1

In determining an objection, the expert shall apply the standards that have been defined by
ICANN. Procedure, article 20(a). In this regard, section 3.5 of Module 3 of the Guidebook
sets forth “Dispute Resolution Principles (Standards)” for each of the four types of objection
that can be raised under the Procedure. The standards applicable to Community Objections
are set forth in section 3.5.4 of Module 3 of the Guidebook. In addition, the expert may
refer to and base her findings upon the statements and documents submitted and any rules or
principles that she determines to be applicable. Id., article 20(b).

7.2

The Objector bears the burden of proving that its Objection should be sustained in
accordance with the applicable standards. Id., article 20(c).
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8. REASONING AND DECISION
8.1

This determination is made pursuant to article 21 of the Procedure. Further to paragraph 8
of the ICC Practice Note, the parties are deemed to have agreed that this determination shall
be binding upon the parties, as permitted by article 12(3) of the Rules.

8.2

Although I have considered all of the allegations, evidence and arguments the parties have
submitted to me, I refer in my determination only to those I consider relevant to my
reasoning and decisions.
Two-Step Approach

8.3

To have its Objection considered, the Objector must have standing. As the first step in
making my determination, I accordingly must review the Objection and decide whether the
Objector has standing to object. Guidebook, Module 3 § 3.2.2.

8.4

To have standing to raise its Community Objection, the Objector must prove that (1) it is an
“established institution” and (2) it has an “ongoing relationship with a clearly delineated
community”. Id. § 3.2.2.4. And the community named by the Objector must be a
community “strongly associated” with the new gTLD that is the subject of the Application.
Id.

8.5

If I find that the Objector has standing, my second step is to determine the merits of the
Objection in light of the standards set out in section 3.5.4 of Module 3 of the Guidebook
applicable to Community Objections. Further to those standards, I am to apply a four-part
test for determining whether there is substantial opposition to a gTLD application from a
significant portion of the community to which the gTLD may be targeted. Specifically, for a
Community Objection to be successful, an objector must prove that (1) the community
invoked by the objector is a “clearly delineated community”; (2) community opposition to
the application is “substantial”; (3) there is a “strong association between the community
invoked and the applied-for gTLD”; and (4) the application creates a “likelihood of material
detriment to the rights or legitimate interests of a significant portion of the community to
which the string may be explicitly or implicitly targeted.”
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Standing
8.6

The Objector contends that it has standing to object to the Application for the new gTLD
“.HOTELS”. According to the Objector, it is a non-profit international association that
brings together 44 national associations representing the interests of the hospitality industry
in 27 European countries. Objection § 1; the Objector’s profile, Objection, Appendix 5; the
Objector’s list of members, Objection, Appendix 6. Some of these national associations –
such as Groupement National des Chaînes Hôtelières – in turn have members (such as
Accor) that are among the world’s leading hotel chains and operate in many parts of the
world, including Africa, Asia, Europe, Latin America, the Middle East and North America.
Objection § 2.5; Accor 2011 Annual Report (operating over 4 400 hotels in 92 countries),
Objection, Appendices 14(C)-14(D).

8.7

The Objector notes that Europe is the largest tourist destination in the world, with a global
market share of over 50%. In 2011, three European countries – France, Italy and Spain –
were among the top-five tourist destinations. Objection § 2. The Objector represents the
interests of European hotels, restaurants, cafes and similar establishments in the European
decision-making process before the European Commission, the Council of Ministers and the
European Parliament. Id. § 2.2. Since 2007, it has also developed various tools to assist
hotel operators across Europe, including the European Hospitality Quality scheme, the
Hotelstars Union (a harmonized European hotel classification system), a methodology for
improving fire safety in hotels, and benchmarks for fair practices in online distribution. Id.
§ 2.3; information from the Objector’s website on the Hotelstars Union, Objection,
Appendix 11; press releases dated 10 February 2010 on the Objector’s guidelines for fire
safety in European hotels, Objection, Appendix 12; position paper dated 27 April 2012 on
the Objector’s benchmarks of fair practices in online distribution, Objection, Appendix 13.
The Objector is also an Affiliated Member of the United Nations World Tourism
Organisation (“UNWTO”) and collaborates closely with the International Hotel &
Restaurant Association (“IH&RA”), the only international association recognized by the
United Nations as representative of the global hotel industry. Objection § 2.2; list of
UNWTO Affiliated Members dated 11 March 2013, Objection, Appendix 10(A).

8.8

The Objector states that it has been based in Brussels since 1991 and became a non-profit
international association in 1994. The Objector is a recognized association listed in the
European Transparency Register. It has statutes establishing its governing rules, principles
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and procedures. The latest iteration of these was adopted in 2011. The General Assembly is
the Objector’s highest decision-making body and brings together representatives of all
member associations. The General Assembly elects nine members to an Executive
Committee, which is chaired by the President and oversees management of the association.
The Objector’s Secretariat, which is led by the Chief Executive Officer, manages the
association and its activities on a day-to-day basis. Objection §§ 1, 2.1; the Objector’s
statutes adopted 28 October 2011, Objection, Appendix 7; the Objector’s listing dated
10 March 2013 in the European Transparency Register, Objection, Appendix 9.
8.9

The Objector considers it axiomatic that the “Hotel Community” – which the Objector
defines as the “set of all hotels that meet the definition of ISO 18513:2003” (Objection at 5;
International Organization for Standardization 18513:2003 § 2.2.1, Objection, Appendix 3)2
– is “strongly associated” with the gTLD “.HOTELS”. See Objection §§ 5-5.3.

8.10

In light of the above, the Objector considers that it is (1) an “established institution” with
(2) an “ongoing relationship with a clearly delineated community” – namely, the Hotel
Community (Objection at 6) – that is “strongly associated” with the new gTLD “.HOTELS”
that is the subject of the Application, and that it therefore has standing to bring its Objection.
For the reasons explained below, I agree.

8.11

Section 3.2.2.4 of Module 3 of the Guidebook sets forth a series of non-exclusive factors I
may consider in determining whether the Objector is an “established institution”. These
non-exclusive factors are (1) the level of global recognition of the institution; (2) the length
of time the institution has been in existence; and (3) public historical evidence of the
institution’s existence, such as the presence of a formal charter or national or international
registration, or validation by a government, inter-governmental organization, or treaty. In all
events, however, the institution must not have been established solely in conjunction with
the gTLD application process.

8.12

That same section also sets forth a series of non-exclusive factors that I may consider in
determining whether the Objector has an “ongoing relationship with a clearly delineated
community”. These non-exclusive factors are (1) the presence of mechanisms for

2

See also Objection § 3.1 (explaining that the Hotel Community “includes hotel operators as
such, individual hotels, boutique hotels, hotel chains including owned and leased, franchised
or managed hotels, and hotel networks or entities that represent the interests of hotels”).
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participation in activities, membership and leadership; (2) an institutional purpose related to
the benefit of the associated community; (3) the performance of regular activities that
benefit the associated community; and (4) the level of formal boundaries around the
community.
8.13

In determining whether the Objector has standing, I am to “perform a balancing of the
factors listed above, as well as other relevant information”. Guidebook, Module 3 at 3-8. It
is not expected that the Objector must satisfy each and every factor considered in order to
satisfy the standing requirements. Id.

8.14

Based on the record in this case, I find that the Objector is an “established institution”. The
Objector was established in 1991 – more than two decades before the gTLD application
process opened for user registration and application submission in January 2012. See
Guidebook, Module 1 at 1-2. The Objector necessarily enjoys global recognition within the
hospitality industry through its membership in UNWTO and by virtue of the international
character of its members, who are national associations that represent the interests of the
hospitality industry in 27 European countries and, in turn, have as members hotel operators
who have thousands of hotels around the globe.

8.15

I also find that the Objector has an “ongoing relationship with a clearly delineated
community” – namely, the Hotel Community. As noted above (¶ 8.9), the Objector has
defined the Hotel Community as the “set of all hotels that meet the definition of ISO
18513:2003”. There is no dispute that it is possible to define such a group and label it the
Hotel Community. The issue is whether the Hotel Community, thus defined, constitutes a
“clearly delineated community” with which the Objector has an “ongoing relationship” for
purposes of section 3.2.2.4 of Module 3 of the Guidebook.

8.16

Though it is an element an objector must prove to establish standing (Guidebook, Module 3
§ 3.2.2.4) and to prevail on the merits of its objection (id. § 3.5.4), the Guidebook does not
define what constitutes a “clearly delineated community”. When evaluating the merits of an
objection, the Guidebook suggests that I could balance a number of factors to determine
whether the community at issue can be considered “clearly delineated”. These factors
include (1) the level of public recognition of the group as a community at a local or global
level; (2) the level of formal boundaries around the community and what persons or entities
are considered to form the community; (3) the length of time the community has been in
12
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existence; (4) the global distribution of the community; and (5) the number of people or
entities that make up the community. Id. § 3.5.4.
8.17

The Guidebook does not suggest any factors I could consider when considering what
constitutes a “clearly delineated community” for purposes of standing. But there is nothing
in the Guidebook that suggests that the words “clearly delineated community” should be
given any different meaning when evaluating standing than they are given when evaluating
the merits of an objection. In light of this, I consider that the five factors listed above may
be helpful to my analysis of whether the Hotel Community is a “clearly delineated
community” for purposes of assessing whether the Objector has standing.

8.18

In considering these factors, the Objector makes reference to the principles,
recommendations and implementation guidelines established by the ICANN Generic Names
Support Organization (“GNSO”), which were used as the basis for the new gTLD program.
Objection § 3; see also Additional Submission at 2. Implementation Guideline P concerns
Community Objections and explains that the term “community” should be “interpreted
broadly and will include, for example, an economic sector”. Summary of GNSO Principles,
Recommendations & Implementation Guidelines, IG P, Objection, Appendix 4; GNSO Final
Report dated 8 August 2007, Part A, Objection, Appendix 15.

8.19

The Applicant disputes that the GNSO implementation guidelines “can be used to determine
the appropriate test set by ICANN” because neither the Guidebook nor the Procedure call for
them to be applied in these proceedings. Response at 5. In these circumstances, the
Applicant states that I “need to decide on the appropriate tests in line with parties’
reasonable expectations pursuant to the Guidebook and Procedure.” Id. The Guidebook,
however, gives me broad discretion in this regard by suggesting a number of non-exclusive
factors I could take into consideration in determining whether the community at issue can be
considered “clearly delineated”. Guidebook, Module 3 § 3.5.4. And the Procedure
expressly provides that, in addition to the standards set out in section 3.5.4 of Module 3 of
the Guidebook, I may also refer to and base my findings upon the statements and documents
submitted and any rules or principles that I determine to be applicable. Procedure, article
20(b). Under these circumstances, I consider it within my discretion to take the GNSO
implementation guidelines into account as part of my analysis.
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8.20

With this approach in mind, I find that the Hotel Community, as defined by the Objector
(see supra ¶ 8.9), is a “clearly delineated community” composed of people and entities
operating hotels. It is common knowledge that this community has many thousands of
members around the world and has existed for centuries. The Objector necessarily has an
“ongoing relationship” with the Hotel Community because it brings together dozens of
national associations that represent the interests of the hospitality industry, including hotel
operators, in Europe. The Objector also represents the interests of hotel operators before
European bodies and participates in the UNWTO, in addition to spearheading a variety of
practical initiatives in Europe for the benefit of the Hotel Community.

8.21

That the Hotel Community is “strongly associated” with the gTLD “.HOTELS” cannot be
gainsaid. Although it is an element an objector must prove to establish standing
(Guidebook, Module 3 § 3.2.2.4) and to prevail on the merits of its objection (id. § 3.5.4),
the Guidebook does not define what it means for a community to be “strongly associated”
with the applied-for gTLD. When evaluating the merits of an objection, the Guidebook
suggests several factors I could balance to determine whether there is such a “strong
association”. These include (1) statements contained in the application; (2) other public
statements by the applicant; and (3) associations by the public. Id. § 3.5.4. While these
factors could also be potentially helpful in the context of evaluating the term “strongly
associated” for purposes of standing, I do not consider a factor-by-factor analysis necessary
on the facts presented here, where the applied-for gTLD effectively names the community at
issue.

8.22

I accordingly find that the Objector has standing to bring the Objection at issue here.

8.23

The Applicant resists this conclusion and contends that the Objector does not have standing
because the Objection is ultra vires, as the Objector’s statutes do not permit it to make the
Objection. Specifically, the Applicant notes that the Objector is a Belgian association and
that its statutes do not provide that part of its purpose is objecting to applications. In light of
this, the Applicant contends that Belgian law does not permit the Objector to file the
Objection and that a legal action filed by the Objector would be inadmissible. Moreover,
under Belgian law, the directors of the Objector could be held personally liable to the
Objector itself or third parties for violating provisions related to the purpose of the
association. Response ¶¶ 1.1-1.5; see also Additional Response at 1-3; legal opinion dated
23 May 2013 of Stefaan Cnudde, Response, Annex 2. I disagree.
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8.24

The opinion of Mr. Cnudde, on which the Applicant relies, does not address the issue of the
Objector’s standing in these proceedings at all. It rather addresses (1) how a Belgian court
would consider legal proceedings filed by the Objector and (2) the potential of the
Objector’s directors to be held liable for having the Objector act ultra vires – neither of
which is at issue in these proceedings under the Procedure and the Rules. I accordingly
consider these arguments inapposite with respect to the issue of whether or not the Objector
has standing. This is reason enough to reject them. I also note, however, that Mr. Cnudde’s
opinion appears to be in tension with the Objector’s statutes. See Objection, Appendix 7
(contemplating the possibility that the Objector may act as a plaintiff in legal proceedings);
see also legal opinion dated 22 July 2013 of Philippe Simonart, Additional Submission,
Annex 1.

8.25

The Applicant also contends that the Objector does not have standing because the Objector’s
community is not strongly associated with the applied-for gTLD. Response ¶¶ 2.1-2.5.
Specifically, the Applicant submits that the Objector’s community is what the Applicant
calls the “Limited Hotel Operator Community”, which it defines as consisting of hotel
operators in 27 European countries. Id. ¶ 2.2. The Applicant contends that this Limited
Hotel Operator Community is not “strongly associated” with the gTLD “.HOTELS”, which
the Applicant contends is instead strongly associated with something it calls the “Global
Hotel Community”, which it says the Objector does not represent. Id. ¶ 2.3; see also
Additional Response at 3-4. I cannot follow the Applicant here.

8.26

The issue I need to consider in the context of standing is whether the Objector has “an
ongoing relationship with a clearly delineated community” that is “strongly associated” with
the new gTLD “.HOTELS”. For the reasons noted above (¶¶ 8.20-8.21), I consider that the
Objector has established that it does. In addition, it is not clear to me on what basis the
Applicant considers it can redefine the community the Objector considers to be at issue. The
Applicant’s position appears to be based on the idea that the Objector cannot represent the
interests of a community beyond its membership. The issue here, however, is not whether
the Objector represents the community at issue, but whether it has an “ongoing relationship”
with that community. And in all events, associations frequently have relationships with, and
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represent the interests of, communities far larger than their membership. I accordingly do
not see any basis for the Applicant’s position.3
Merits
8.27

Having found that the Objector has standing, I must now turn to the merits of its Objection.
As noted above (¶ 8.5), with respect to Community Objections, the Guidebook sets forth a
four-part test for determining whether there is substantial opposition to a gTLD application
from a significant portion of the community to which the gTLD may be targeted.
Specifically, to succeed, the Objector must prove that (1) the community it invokes – the
Hotel Community – is a “clearly delineated community”; (2) community opposition to the
application is “substantial”; (3) there is a “strong association” between the Hotel
Community and the gTLD “.HOTELS”; and (4) the Application creates a “likelihood of
material detriment to the rights or legitimate interests of a significant portion” of the Hotel
Community.

8.28

In the context of deciding standing, I have already found that the Hotel Community is a
“clearly delineated community” and that there is a “strong association” between the Hotel
Community and the gTLD “.HOTELS”. See supra ¶¶ 8.20-8.21. It therefore remains for
me to determine whether the Hotel Community’s opposition to the Application is
“substantial” and whether the Application creates a “likelihood of material detriment to the
rights or legitimate interests of a significant portion” of the Hotel Community.

8.29

The Objector contends that the Hotel Community’s opposition to the Application is
“substantial”. In this regard, the Objector notes that a number of associations has expressed
opposition to the Application, including the Objector,4 IH&RA, the German Hotel
Association, and the Hotel Consumer Protection Coalition (“HCPC”), whose members
operate tens of thousands of hotels in about 100 countries around the world. Objection
§ 4.2; comments dated 26 September 2012 of IH&RA, Objection, Appendix 24(A)
(mislabeled Appendix 26); comments dated 26 September 2012 of the German Hotel
Association, Objection, Appendix 24(B); comments dated 11 August 2012 of HCPC,
3

I note that the Applicant brings this argument back in several variations when opposing the
merits of the Objection. See, e.g., Response ¶¶ 3.1-3.4, 4.1, 5.1, 9.1-9.6. For the reasons
explained above, I do not find this line of argument persuasive in any of its iterations.

4

The Objector has also submitted letters from 24 of its members expressing individual
support for the Objection. See Objection, Appendices 32(A)-32(X).
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Objection, Appendix 24(C). Several large hotel groups have also individually published
negative comments, including Accor, Hilton, InterContinental and Wyndham. Objection
§ 4.2; comments dated 25 September 2012 of Accor, Objection, Appendix 24(E); comments
dated 26 September 2012 by Hilton Worldwide, Inc., Objection, Appendix 24(F); comments
dated 11 August 2012 of InterContinental Hotels Group, Objection, Appendix 24(G);
comments dated 10 August 2012 of Wyndham Worldwide Corporation, Objection,
Appendix 24(H).
8.30

In addition, UNWTO, IH&RA and a variety of associations from different countries have
submitted letters formally supporting the Objection. Objection § 4.2; letters dated 12 March
2013 from UNWTO, four Brazilian hospitality associations, French Hospitality in Europe,
Fédération Nationale du Tourism of Morocco, and three Australian hospitality associations,
Objection, Appendices 25, 28(B), 29(A), 29(C), 30(C), 30(D), 30(E); letters dated 11 March
2013 from the American Hotel & Lodging Association, the Austrian Hotel Association and
HCPC, Objection, Appendices 27, 29(B), 31; letter dated 10 March 2013 from Hotel
Association Nepal, Objection, Appendix 30(A); letter dated 4 March 2013 from IH&RA,
Objection, Appendix 26.

8.31

In light of the above, the Objector contends that it has established that the Hotel
Community’s opposition to the Application is “substantial”. For the reasons set forth below,
I agree.

8.32

Section 3.5.4 of Module 3 of the Guidebook suggests that I “could balance a number of
factors to determine whether there is substantial opposition” by the Hotel Community to the
Application. These factors include (1) the number of expressions of opposition relative to
the composition of the community; (2) the representative nature of the entities expressing
opposition; (3) the level of recognized stature or weight among sources of opposition;
(4) the historical defense of the community in other contexts; and (5) the costs incurred by
the Objector in expressing opposition, including other channels the Objector may have used
to convey opposition.

8.33

Through the Objector, the Application is opposed by associations representing the
hospitality industry, including hotel operators, in 27 European countries. In addition,
UNWTO, IH&RA and associations supporting hotel operators in Australia, Brazil,
Morocco, Nepal, and the United States formally support the Objection. The Objection is
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also formally supported by HCPC, whose members are among the largest hotel operators in
the world. The stature and weight of the entities expressing opposition to the Application
cannot be overstated. And together, these entities represent the interests of a broad range of
Hotel Community members doing business around the globe in Africa, Asia, Europe, Latin
America, the Middle East and North America. In light of this, I consider the Hotel
Community’s opposition to the Application to be “substantial”.
8.34

The Applicant opposes this conclusion on the grounds that the Objector has failed to
quantify the number of expressions of opposition relative to the composition of the
community. In light of this, the Applicant notes that it is impossible to compare the number
of expressions of opposition to the total number of entities within the community and assess
what proportion of the community they represent. Response ¶¶ 6.1-6.4. While the
Guidebook suggests that such numbers could be a factor in my analysis, it does not require
that they be, and I consider the facts discussed above (¶ 8.33) sufficient to establish the
Hotel Community’s “substantial” opposition to the Application.

8.35

The Applicant likewise contends that the Objector has failed to put on sufficient evidence of
the historical defense of the Hotel Community in other contexts and the costs it has incurred
in expressing opposition. Id. ¶¶ 7.1-8.2. While the Guidebook likewise lists these as factors
that could be relevant to assessing whether community opposition is “substantial”, in the
context of this case, I do not find them so. The Objector’s alleged failure to put on sufficient
evidence with respect to these factors is accordingly immaterial to my decision. The
Applicant also objects to the Objector’s reliance on opposition to the Application from
entities that are not part of the Hotel Community. Id. ¶ 5.2. This, however, I likewise have
not relied on in reaching my decision.

8.36

This brings me to the last element the Objector must prove to succeed on its Objection –
namely, that the Application creates a “likelihood of material detriment to the rights or
legitimate interests of a significant portion” of the Hotel Community. Broadly speaking, the
Objector contends that it does for two reasons. The first has to do with concerns over
intellectual property infringements, and the second with concerns flowing from the
Applicant’s intention to prevent members of the Hotel Community from registering domain
names in “.HOTELS”.
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8.37

With respect to the Objector’s first concern, the Objector considers that, if the gTLD
“.HOTELS” is delegated to anyone, it would lead to an increase in cybersquatting and the
“Hotel Community would have to face tremendous legal costs to remove the infringing
domains”, while the “advertising revenues from the infringing domain names would simply
be stolen from legitimate advertisers causing substantial costs of redress.” Objection
§ 6.3.5; see also U.S. Anti-Cybersquatting Consumer Protection Act, Objection,
Appendix 48.

8.38

Turning to the Application in particular, the Objector contends that the Applicant intends to
use “.HOTELS” to “register domain names infringing trademark rights to market its own
services.” Objection § 6.3.2. Specifically, the Objector contends that the Applicant intends
to register descriptive, geographical and branded domain names that refer to the actual dayto-day business activities of the Applicant and its affiliates, subsidiaries and partners. Id.
§ 6.3.1. In doing so, the Objector contends that the Applicant intends to “ignor[e] the rights
of third parties”. Id. In support of this contention, the Objector quotes from a section of the
Application that states as follows:
[The Applicant] shall claim to have a legitimate interest in these domain names,
as they are merely descriptive of the activities, products or services of [the
Applicant]. So even if one or more of these domain names would be protected
by a registered trademark, held by a third party, it is likely that a claim under
the Uniform Dispute Resolution Policy or Uniform Rapid Suspension policy will
fail.
Application, Response, Annex 1 § 18(c); see Objection § 6.3.2.

8.39

According to the Objector, this means that the “Applicant is attempting to justify free riding,
unfair competition or brandjacking by playing the UDRP/URS procedure and diverting the
system established to protect rights owners.” Objection § 6.3.2. Moreover, “[w]ith the
registration of branded domain names,” the Objector foresees that the “Applicant will also
control the communication and the image associated with the targeted hotels and may either
dumb down a hotel’s image with a standardized presentation or worse, completely ruin the
marketing of hotel owners by not respecting their approach or image.” Id. § 6.3.6. The
Objector also foresees that the Applicant might operate domain names in a way that disrupts
an alleged consensus the Hotel Community has reached with respect to mass communication
online. Id. § 6.3.7.
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8.40

With respect to the Objector’s second concern, the Objector contends that the Application
would harm the Hotel Community because the Applicant proposes to operate “.HOTELS” as
what is known as a “single registrant TLD”. Id. §§ 6.1.1-6.1.2. This is explained in section
18(c) of the Application, which states in pertinent part as follows:
At least during the initial months or even years following the delegation of the
.hotels gTLD to [the Applicant], this extension is likely going to be a so-called
“single registrant TLD” [. . .]. [A] “single registrant TLD” is a TLD where
‘(i) all domain name registrations in the TLD are registered to, and maintained
by, Registry Operator for its own exclusive use, and (ii) Registry Operator does
not sell, distribute or transfer control or use of any registrations in the TLD to
any third party that is not an Affiliate of Registry Operator.
Therefore, parties who are not [the Applicant] or – insofar and the extent [the
Applicant] deems appropriate – an Affiliate within the meaning of the Registry
Operator Agreement will not be entitled to register domain names in the .hotels
gTLD.
Response, Annex 1 § 18(c). Single registrant TLDs are also sometimes referred to as
“closed” gTLDs.

8.41

The Objector states that, if the Applicant were allowed to operate “.HOTELS” as a closed
gTLD, hotels that are not affiliated with the Applicant would be unable to register domain
names in “.HOTELS”. According to the Objector, this means that the “Applicant, a single
stakeholder would control and prevent others from registering domain names within a string
representing their own economic sector, thus leading to a monopoly.” Objection § 6.1.2.
According to the Objector, such a monopoly would harm consumers and violate the
competition laws in the United States and Europe. Id. §§ 6.1.2, 6.3.4; see also Sherman
Antitrust Act, Objection, Appendix 42; Treaty on the Functioning of the European Union,
articles 101-102, Objection, Appendix 43.

8.42

The Objector contends that the Applicant’s proposal to operate “.HOTELS” as a closed
gTLD shows that it does not intend to act in accordance with the interests of the Hotel
Community. Objection § 6.1.3. The Objector further contends that the Hotel Community
depends heavily on the domain name system (the “DNS”), as so many consumers now make
their travel arrangements online. Id. § 6.2; The 2012 Traveler, Google, August 2012,
Objection, Appendix 46; Internet Travel Hotel Booking Statistics (research date
23 September 2012), statisticbrain.com, Objection, Appendix 47; Roland Schegg & Michael
Fux, The Power of Internet Distribution Systems, March 2012, Objection, Appendix 49. If
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the Applicant operates “.HOTELS” as proposed, the Objector contends it “will be positioned
to gain advantage in direct navigation and online search to the detriment of the Hotel
Community” (Objection § 6.2), as “Internet users will be automatically redirected to a
limited choice of hotels in accordance with the Applicant’s interests, and so may be
deceived” (id. § 6.3.3). In this regard, the Objector states that, as “there is little doubt that
Search Engine Optimization (SEO) mechanisms will favor meaningful TLDs, the operation
by the Applicant of the TLD HOTELS would exclude de facto domains not in the TLD
HOTELS namespace from the first results of search engines [. . .] with dramatic economic
consequences for the Hotel Community members”. Id. § 6.4.
8.43

The Objector further contends that, even if the Applicant one day decided to operate
“.HOTELS” as an open gTLD, it would not act “in the consumer interests” as a “neutral
party”, but rather link registration of domain names in “.HOTELS” to the Applicant’s
services. Id. § 6.3.8. In this regard, the Objector makes reference to part of the Application
which states as follows:
The Applicant may make the .hotels top-level domain available to qualifying
domain name registrants at an acceptable cost to them, to be determined if and
when the Applicant would decide at its own discretion to allow third parties to
register domain names, and – as the case may be – bundle such domain name
registrations with additional added-value products and services generally
offered by [the Applicant] in the course of its ordinary business activities, like
operating the so-called “Bookit button”, which is a tool that can be integrated
in websites, and whereby customers can make direct hotel reservations through
[the Applicant’s] secure online transaction systems”.
Response, Annex 1 § 18(c); see Objection § 6.3.8. According to the Objector, such a
“registration policy would increase user confusion and be detrimental to non-eligible
members” because the Applicant considers “.HOTELS” a “marketing tool for maximizing
its benefit”. Objection § 6.3.8.

8.44

In light of the above, the Objector considers that it has proven that the Application creates a
“likelihood of material detriment to the rights or legitimate interests of a significant portion”
of the Hotel Community. For the reasons set out below, I disagree.

8.45

Section 3.5.4 of Module 3 of the Guidebook suggests that I could use several non-exclusive
factors in determining whether the Application creates a likelihood of material detriment to
the rights or legitimate interests of a significant portion of the Hotel Community. These
non-exclusive factors are (1) the nature and extent of damage to the reputation of the Hotel
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Community that would result from the Applicant’s operation of the gTLD “.HOTELS”;
(2) evidence that the Applicant is not acting or does not intend to act in accordance with the
interests of the Hotel Community or users more widely, including evidence that the
Applicant has not proposed or does not intend to institute effective security protection for
user interests; (3) interference with the core activities of the Hotel Community that would
result from the Applicant’s operation of the gTLD “.HOTELS”; (4) dependence of the Hotel
Community on the DNS for its core activities; (5) the nature and extent of concrete or
economic damage to the Hotel Community that would result from the Applicant’s operation
of the gTLD “.HOTELS”; and (6) the level of certainty that the alleged detrimental
outcomes would occur. In all events, an allegation of detriment that consists only of an
applicant being delegated the gTLD instead of an objector will not be sufficient for a finding
of material detriment.
8.46

With respect to the Objector’s first concern about potential intellectual property
infringements, a preliminary remark. To the extent the Objector has concerns that the
creation of “.HOTELS” will increase cybersquatting no matter who has the gTLD, I
consider this a concern that relates to ICANN’s new gTLD program in general, rather than
the Application in particular, and that the Community Objection is not the avenue to address
such a concern. Turning to the concerns the Objector has raised with respect to the
Application specifically, I can find no evidence in the record that suggests that the Applicant
considers it can infringe the intellectual property rights of third parties or has any intention
of doing so. On the contrary, section 29 of the Application (Response, Annex 1) sets forth
the Applicant’s commitment to the protection of intellectual property rights and how it
intends to implement the mandatory rights protection mechanisms contained in the
Guidebook and detailed in Specification 7 of the draft New gTLD Registry Agreement.

8.47

Moreover, the quotation from the Application that the Objector sets forth to support its
allegations (supra ¶ 8.38) is taken out of context and does not support the Objector’s
position. In fact, taken in context, the quotation is further evidence of the steps the
Applicant would take to minimize the potential for trademark disputes with third parties
regarding domain names registered in the “.HOTELS” gTLD:
[E]ven if only [the Applicant] will be entitled to register domain names, this does
not exclude the hypothesis that disputes may arise with one or more third parties
as regards domain names that are registered in the .hotels gTLD.
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In order to avoid these risks, [the Applicant] intends to implement the following
policies and processes:
First, the domain names to be registered by [the Applicant] could relate to the
following:
* registered trademarks of [the Applicant];
* names of affiliates and/or hotel partners of [the Applicant];
* names of departments within [the Applicant], and its subsidiaries;
* etc.
Furthermore, [the Applicant] envisages registering a fair number of generic
words that are directly or indirectly related to the day-to-day business activities
and operations of [the Applicant] and its Affiliates.
Prior to effectively registering such domain names in the .hotels gTLD, [the
Applicant] will require its legal department to review the list of these domain
names on a regular basis in order to satisfy itself that they will not infringe the
rights of third parties.
In any case, [the Applicant] shall claim to have a legitimate interest in these
domain names, as they are merely descriptive of the activities, products or
services of [the Applicant]. So even if one or more of these domain names would
be protected by a registered trademark, held by a third party, it is likely that a
claim under the Uniform Dispute Resolution Policy or Uniform Rapid
Suspension policy will fail.
Response, Annex 1 § 18(c).
8.48

The Objector has similarly failed to prove any likely material detriment to the Hotel
Community flowing from the Applicant’s proposal to operate “.HOTELS” as a closed
gTLD. In this regard, I note that the Objector itself has pointed out that, since it filed its
Objection, Specification 11 of the draft New gTLD Registry Agreement has been revised.
See Objector’s email dated 9 August 2013. Specifically, paragraphs 3(c) and 3(d) of that
Specification now provide in pertinent part as follows:
(c) Registry Operator will operate the TLD in a transparent manner consistent
with general principles of openness and non-discrimination by establishing,
publishing and adhering to clear registration policies.
(d) Registry Operator of a “Generic String” TLD may not impose eligibility
criteria for registering names in the TLD that limit registrations exclusively
to a single person or entity and/or that person’s or entity’s “Affiliates”
[. . .]. “Generic String” means a string consisting of a word or term that
denominates or describes a general class of goods, services, groups,
organizations or things, as opposed to distinguishing a specific brand of
goods, services, groups, organizations or things from those others.
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Draft New gTLD Registry Agreement dated 2 July 2013. As the Objector has noted, these
provisions cast considerable doubt on whether the Applicant would be able to operate
“.HOTELS” as a closed gTLD, as it has proposed. See Objector’s email dated 9 August
2013. It is accordingly far from certain that the Applicant would be able to exclude
members of the Hotel Community from registering domain names in “.HOTELS” and cause
the alleged detriment the Objector foresees.
8.49

In addition, the Objector has failed to prove any material detriment the Hotel Community
would likely suffer in the (unlikely) event the Applicant were permitted to operate
“.HOTELS” as a closed gTLD. Rather, the Objector’s submissions set forth a series of
speculative allegations with no evidence to support a finding that any material detriment to
the Hotel Community will likely come to pass. This is insufficient to meet the Objector’s
burden of proof on this issue.

8.50

Specifically, the Objector contends that the Applicant’s operation of “.HOTELS” as a closed
gTLD would harm consumers and be a monopoly in violation of US and European
competition laws. But the Objector does not even explain, much less prove why this is the
case. And its focus on harm to consumers misses the heart of the issue, which is whether the
Application creates a likelihood of material detriment to a significant portion of the Hotel
Community. The Objector similarly contends that the Applicant’s operation of “.HOTELS”
as a closed gTLD will result in online consumers being redirected to a limited choice of
hotels in line with the Applicant’s interests that will be favored by SEO mechanisms.
Again, however, the Objector provides no evidence to support this alleged dystopian future.
Finally, the Objector contends that, even if the Applicant operated “.HOTELS” as an open
gTLD, it would do so in a way that was not in keeping with consumer interests, would
increase user confusion and would be detrimental to those the Applicant nevertheless still
decided to exclude. Again, this allegation is speculative and finds no evidentiary support in
the text of the Application or otherwise. And it again places the focus on alleged potential
harm to consumers, rather than likely detriment to the Hotel Community.

8.51

In closing, I note that the lack of evidence to support the Objector’s allegations of material
detriment is striking, particularly in light of the gravity of its allegations and the volume of
its submissions. The Objector submitted well over 100 exhibits in this case. Of these, it
refers to only nine in its section on material detriment. And of these nine, most are not
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documentary evidence. Rather, they are legal exhibits – the Sherman Antitrust Act, the
Treaty on the Functioning of the European Union, the Latham Trademark Act, EU Directive
2008/95/EC, the Anti-Cybersquatting Consumer Protection Act. Objection, Appendices 4245, 48. The only four pieces of documentary evidence on which the Objector relies to
support its allegations with respect to material detriment are (1) the Application itself, (2) a
study Google commissioned on the role travel plays in the lives of Americans, (3) internet
travel hotel booking statistics on statisticbrain.com, and (4) the results of an online survey
on hotel distribution in Germany, Austria and Switzerland. Response, Annex 1; Objection,
Appendices 46, 47, 49. These materials are insufficient to substantiate the allegations the
Objector makes.
8.52

For these reasons, I find the Objector has failed to prove that the Application creates a
likelihood of material detriment to the rights or legitimate interests of a significant portion of
the Hotel Community.

9. COSTS
9.1

Pursuant to article 14(e) of the Procedure, upon the termination of the proceedings, after I
have rendered my determination, the Centre shall refund to the prevailing party its advance
payment of costs. See also Procedure, article 21(d).

9.2

As I have decided to dismiss the Objection, the Applicant is the prevailing party in these
proceedings. The Centre shall accordingly refund to the Applicant its advance payment of
costs.
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This expert determination is made in expertise proceedings pursuant to Module 3 of the
gTLD Applicant Guidebook (“Guidebook”) and its Attachment, the New gTLD Dispute
Resolution Procedure (the “Procedure”). These proceedings take place under the
International Chamber of Commerce (“ICC”) Rules for Expertise (in force as from 1
January 2003) (the “Rules”), as supplemented by the ICC Practice Note on the
Administration of Cases under the Procedure (the “ICC Practice Note”).

1. INTRODUCTION
1.1

The Internet Corporation for Assigned Names and Numbers (“ICANN”) has implemented a
program for the introduction of new generic Top-Level Domain Names (“gTLDs”). Further
to this program, parties may apply for new gTLDs in accordance with the terms and
conditions set by ICANN. Procedure, article 1(a).

1.2

The program includes a dispute resolution procedure for resolving disputes between a party
who applies for a new gTLD and a party who objects to the application – namely, the
Procedure. Id., article 1(b). The Procedure provides that dispute resolution proceedings
shall be administered by a Dispute Resolution Service Provider (a “DRSP”) in accordance
with the Procedure and the applicable DRSP rules identified in article 4(b) of the Procedure.
Id., article 1(c).

1.3

By applying for a new gTLD, an applicant accepts the applicability of the Procedure and the
applicable DRSP rules. An objector likewise accepts the applicability of the Procedure and
the applicable DRSP rules by filing an objection to an application for a new gTLD. The
parties cannot derogate from the Procedure without the express approval of ICANN and
cannot derogate from the applicable DRSP rules without the express approval of the relevant
DRSP. Id., article 1(d).

1.4

There are four types of objections a party may raise against an application for a new gTLD.
Id., article 2(e). One of these is known as a “Community Objection”. A Community
Objection is an objection that there is substantial opposition to the application from a
significant portion of the community to which the string (i.e., the new gTLD) may be
explicitly or implicitly targeted. Id., article 2(e)(iv). The Hotel Consumer Protection
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Coalition (the “Objector”) has raised this type of objection against the application of
Booking.com B.V. (the “Applicant”) for the new gTLD “.HOTELS” (the “Application”).
1.5

Pursuant to articles 3(d) and 4(b)(iv) of the Procedure, Community Objections shall be
administered by the ICC International Centre for Expertise (the “Centre”) in accordance
with the Rules, as supplemented by the ICC as needed. The ICC Practice Note is such a
supplement to the Rules. In the event of any discrepancy between the Procedure and the
Rules, the Procedure shall prevail. Id., article 4(c). In all cases, the expert shall ensure that
the parties are treated with equality, and that each party is given a reasonable opportunity to
present its case. Id., article 4(e).

1.6

The Objector’s contact details are as follows:
HOTEL CONSUMER PROTECTION COALITION
Attn: Mr. Michael Menis, InterContinental Hotels Group

Contact Information Redacted

1.7

The Objector is represented by:
Mr. Douglas M. Isenberg
THE GIGALAW FIRM

Contact Information Redacted

1.8

The Applicant’s contact details are as follows:
BOOKING.COM B.V.
Attn: Mr. Jaap van den Broek, Corporate Counsel

Contact
Information
Redacted

1.9

The Applicant is represented by:
Mr. Alfred Meijboom
Mr. Joran Spauwen
KENNEDY VAN DER LAAN N.V.

Contact Information
Redacted
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1.10

The Expert in these proceedings is:
Ms. Jennifer Kirby
KIRBY
Contact Information Redacted

1.11

The contact details for the Centre are:
Ms. Hannah Tümpel
ICC INTERNATIONAL CENTRE FOR EXPERTISE
Contact Information Redacted

2. PROCEEDINGS
2.1

Below is a summary of the main procedural steps in these proceedings.

2.2

On 12 March 2013, the Objector filed its Community Objection with the Centre (the
“Objection”) pursuant to article 7 of the Procedure.

2.3

By letter dated 28 March 2013, the Centre notified the parties that it had conducted an
administrative review of the Objection pursuant to article 9(a) of the Procedure and had
found the Objection in compliance with articles 5 through 8 of the Procedure. The Centre
accordingly registered the Objection for processing in accordance with article 9(b) of the
Procedure.

2.4

By letter dated 25 April 2013, and with the agreement of all parties, the Centre informed the
parties that it had decided to consolidate this case with case EXP/447/ICANN/64 pursuant to
article 12 of the Procedure.

2.5

On 24 May 2013, the Applicant submitted its response to the Objection (the “Response”)
pursuant to article 11 of the Procedure. By letter dated 30 May 2013, the Centre confirmed
to the parties that the Response was in accordance with the Procedure and the Rules.

2.6

On 14 June 2013, in reaction to the Applicant’s Response, the Objector submitted an
additional submission dated 12 June 2013 (“Additional Submission”).
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2.7

On 19 June 2013, the Applicant objected to the Objector’s filing its Additional Submission.

2.8

On 24 June 2013, the Chairman of the Standing Committee appointed Ms. Kirby as the
Expert in the consolidated proceedings pursuant to article 13 of the Procedure, article 9(5) of
the Rules and article 3(3) of Appendix I to the Rules.

2.9

On 2 July 2013, the Objector requested a stay of these proceedings.

2.10

On 9 July 2013, the Applicant opposed the requested stay.

2.11

On 6 August 2013, the Centre confirmed the full constitution of the Expert Panel and
transferred the file to the Expert. The Centre clarified that, despite the consolidation of this
case with case EXP/447/ICANN/64, the Expert was to render a separate determination for
each case.

2.12

By letter dated 13 August 2013, the Expert denied the Objector’s request for a stay of these
proceedings. The reasons for the Expert’s decision are set forth in her letter and are
incorporated here by reference.

2.13

Also on 13 August 2013, by way of the same letter, the Expert decided to allow in the
Objector’s Additional Submission pursuant to article 17(a) of the Procedure.

2.14

On 27 August 2013, the Applicant filed its response to the Additional Submission
(“Additional Response”).

2.15

By two emails dated 3 September 2013, the Applicant confirmed that it had no objection to
the way these proceedings were conducted and agreed that it had been treated with equality
and has been given a reasonable opportunity to present its position. By two emails dated
2 and 3 September 2013, the Objector did the same.

2.16

Article 21(a) of the Procedure, provides that the Centre and the expert shall make reasonable
efforts to ensure that the expert renders her decision within 45 days of the “constitution of
the Panel”.1 The Centre considers that the Panel is fully constituted when the expert is
1

All quotations in this determination are set forth “as is”. Any grammatical or
typographical errors are in the original documents.
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appointed, the parties have paid their respective advances on costs in full and the file is
transmitted to the expert. In this case, the Panel was constituted on 6 August 2013. The
Centre and the Expert were accordingly to make reasonable efforts to ensure that her
determination was rendered no later than 20 September 2013. Procedure, articles 6(e), 6(f).
2.17

Pursuant to article 21(b) of the Procedure, the Expert submitted her determination in draft
form to the Centre for scrutiny as to form before it was signed.

2.18

Further to paragraph 6 of the ICC Practice Note, the parties waived the requirements for the
expert mission as set out in article 12(1) of the Rules.

3. POTENTIAL RELIEF
Article 21(d) of the Procedure provides that the remedies available to an applicant or an
objector in these proceedings are limited to the success or dismissal of the objection and the
refund by the Centre to the prevailing party of its advance payment of costs pursuant to
article 14(e) of the Procedure and any relevant provisions of the Rules.

4. PLACE OF THE PROCEEDINGS
Pursuant to article 4(d) of the Procedure, the place of the proceedings is the location of the
DRSP – i.e., the Centre – which is located in Paris, France.

5. LANGUAGE OF THE PROCEEDINGS
English is the language of the proceedings pursuant to article 5(a) of the Procedure. All
submissions in these proceedings have been made in English.

6. COMMUNICATIONS
Pursuant to article 6(a) of the Procedure, all communications by the parties, the Expert and
the Centre in these proceedings were submitted electronically.
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7. STANDARDS AND BURDEN OF PROOF
7.1

In determining an objection, the expert shall apply the standards that have been defined by
ICANN. Procedure, article 20(a). In this regard, section 3.5 of Module 3 of the Guidebook
sets forth “Dispute Resolution Principles (Standards)” for each of the four types of objection
that can be raised under the Procedure. The standards applicable to Community Objections
are set forth in section 3.5.4 of Module 3 of the Guidebook. In addition, the expert may
refer to and base her findings upon the statements and documents submitted and any rules or
principles that she determines to be applicable. Id., article 20(b).

7.2

The Objector bears the burden of proving that its Objection should be sustained in
accordance with the applicable standards. Id., article 20(c).

8. REASONING AND DECISION
8.1

This determination is made pursuant to article 21 of the Procedure. Further to paragraph 8
of the ICC Practice Note, the parties are deemed to have agreed that this determination shall
be binding upon the parties, as permitted by article 12(3) of the Rules.

8.2

Although I have considered all of the allegations, evidence and arguments the parties have
submitted to me, I refer in my determination only to those I consider relevant to my
reasoning and decisions.
Two-Step Approach

8.3

To have its Objection considered, the Objector must have standing. As the first step in
making my determination, I accordingly must review the Objection and decide whether the
Objector has standing to object. Guidebook, Module 3 § 3.2.2.

8.4

To have standing to raise its Community Objection, the Objector must prove that (1) it is an
“established institution” and (2) it has an “ongoing relationship with a clearly delineated
community”. Id. § 3.2.2.4. And the community named by the Objector must be a
community “strongly associated” with the new gTLD that is the subject of the Application.
Id.
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8.5

If I find that the Objector has standing, my second step is to determine the merits of the
Objection in light of the standards set out in section 3.5.4 of Module 3 of the Guidebook
applicable to Community Objections. Further to those standards, I am to apply a four-part
test for determining whether there is substantial opposition to a gTLD application from a
significant portion of the community to which the gTLD may be targeted. Specifically, for a
Community Objection to be successful, an objector must prove that (1) the community
invoked by the objector is a “clearly delineated community”; (2) community opposition to
the application is “substantial”; (3) there is a “strong association between the community
invoked and the applied-for gTLD”; and (4) the application creates a “likelihood of material
detriment to the rights or legitimate interests of a significant portion of the community to
which the string may be explicitly or implicitly targeted.”
Standing

8.6

The Objector contends that it has standing to object to the Application for the new gTLD
“.HOTELS”. According to the Objector, its members include the world’s leading hotel
companies – namely, Accor, Choice Hotels International (“Choice”), Hilton Worldwide
(“Hilton”), Hyatt, Intercontinental Hotels Group (“IHG”), Marriott, Starwood Hotels and
Resorts (“Starwood”) and Wyndham Hotel Group (“WHG”). By number of rooms, IHG,
Marriott, Hilton, WHG, Accor, Choice and Starwood are the top seven hotel companies in
the world, and Hyatt is the thirteenth. See Special Report: Hotels 325, Hotels Magazine,
July/August 2012, Objection, Annex 1 at 2. Together, the Objector’s members provide
more than 31,000 hotels offering more than four million hotel rooms in approximately 100
counties around the globe. Objection at 4; profiles of the Objector’s members, Objection,
Annex 9. Their hotel brands – e.g., Sofitel, ibis, Comfort Inn, Waldorf Astoria Hotels &
Resorts, Hilton Hotels & Resorts, Park Hyatt, InterContinental Hotels & Resorts, Holiday
Inn Hotels & Resorts, Ritz-Carlton, Marriott Hotels & Resorts, Le Meridien, Westin,
Sheraton, St. Regis, W – are among the most well-known and well-established in the world.
Objection at 4-5.

8.7

The Objection is also formally supported by the American Hotel & Lodging Association
(“AH&LA”), the only national association representing all sectors and stakeholders in the
lodging industry in the United States with over 8,700 properties in membership with over
1.3 million rooms (see letter dated 4 March 2013 from AH&LA, Objection, Annex 5), and
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HOTREC, the umbrella association of the hospitality sector in Europe, which brings
together 44 national associations representing the interests of the hospitality industry in 27
European countries (see letter dated 6 March 2013 from HOTREC, Objection, Annex 6).
8.8

The Objector states it was established in 2006 – before the establishment of the new gTLD
application process – to address “industry-wide problems arising from e-commerce practices
that harm or mislead consumers, and in turn damage the reputation of coalition member
companies, their brands and the hospitality industry as a whole.” Objection at 4; declaration
dated 12 June 2013 of Andrew Kauffman, Additional Submission, Annex B. The Objector’s
activities focus on researching and resolving unfair and misleading online practices and
marketing-related activities. Objection at 4. The Objector also educates consumers about
such practices and how to protect themselves and works with governmental authorities and
others to reduce harmful e-commerce related activities. Id. Although most of its work is
done outside the public arena and has been unrelated to the domain name system (the
“DNS”), the Objector has publicly commented on ICANN issues on several occasions. See,
e.g., letter dated 22 June 2006 from the Objector to ICANN (regarding the purpose of Whois
and the Whois contacts), Objection, Annex 2; letter dated 12 January 2007 from the
Objector to ICANN (regarding the Preliminary Task Force Report on Whois Services),
Objection, Annex 3.

8.9

In light of the above, the Objector considers that it is (1) an “established institution” with
(2) an “ongoing relationship with a clearly delineated community” – namely, the “hotel
community” (Objection at 5)2 – that is “strongly associated” with the new gTLD
“.HOTELS” that is the subject of the Application, and that it therefore has standing to bring
its Objection. For the reasons explained below, I agree.

8.10

Section 3.2.2.4 of Module 3 of the Guidebook sets forth a series of non-exclusive factors I
may consider in determining whether the Objector is an “established institution”. These
non-exclusive factors are (1) the level of global recognition of the institution; (2) the length
2

In its Response, the Applicant attempts to redefine the community at issue as the “Limited
Hotel Community”, which it defines as the Objector’s members. See, e.g., Response ¶¶ 3.23.4; see also Additional Response at 5. It is not clear to me, however, on what basis the
Applicant considers it can redefine the community the Objector considers to be at issue.
Moreover, the Applicant’s position appears to be based on the idea that the Objector cannot
represent the interests of a community beyond its membership. As associations frequently
represent the interests of communities far larger than their membership, I do not see any
basis for the Applicant’s position.
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of time the institution has been in existence; and (3) public historical evidence of the
institution’s existence, such as the presence of a formal charter or national or international
registration, or validation by a government, inter-governmental organization, or treaty. In all
events, however, the institution must not have been established solely in conjunction with
the gTLD application process.
8.11

That same section also sets forth a series of non-exclusive factors that I may consider in
determining whether the Objector has an “ongoing relationship with a clearly delineated
community”. These non-exclusive factors are (1) the presence of mechanisms for
participation in activities, membership and leadership; (2) an institutional purpose related to
the benefit of the associated community; (3) the performance of regular activities that
benefit the associated community; and (4) the level of formal boundaries around the
community.

8.12

In determining whether the Objector has standing, I am to “perform a balancing of the
factors listed above, as well as other relevant information”. Guidebook, Module 3 at 3-8. It
is not expected that the Objector must satisfy each and every factor considered in order to
satisfy the standing requirements. Id.

8.13

Based on the record in this case, I find that the Objector is an “established institution”. The
Objector was established in 20063 and was not created in conjunction with the gTLD
application process, which opened for user registration and application submission in
January 2012. See Guidebook, Module 1 at 1-2. Although the Objector does not have a
high public profile, it necessarily enjoys global recognition within the hotel community by
virtue of the international character of its members, who operate hotels in over 100 countries
in Africa, Asia, Australia, Europe, North America and South America. That both AH&LA
and HOTREC – which together represent the hospitality industry in 28 countries in Europe
and North America – have formally supported its Objection, also reflects the global
recognition the Objector enjoys in the hotel community.4
3

The Applicant contends that the Objector has failed to prove that it was in fact established
in 2006. Response ¶ 1.3; see also Additional Response at 3. I disagree and consider the
declaration of Mr. Kauffman (Additional Submission, Annex B) sufficient evidence on this
score.

4

The Applicant considers that the Objector has failed to prove that it has received a “level of
global recognition” and that the Objector has in fact conceded that it is not widely known.
Response ¶ 1.4. In making this statement, the Applicant appears to read “global
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8.14

I also find that the Objector has an “ongoing relationship with a clearly delineated
community” – namely, the hotel community. Though it is an element an objector must
prove to establish standing (Guidebook, Module 3 § 3.2.2.4) and to prevail on the merits of
its objection (id. § 3.5.4), the Guidebook does not define what constitutes a “clearly
delineated community”. When evaluating the merits of an objection, the Guidebook
suggests that I could balance a number of factors to determine whether the community at
issue can be considered “clearly delineated”. These factors include (1) the level of public
recognition of the group as a community at a local or global level; (2) the level of formal
boundaries around the community and what persons or entities are considered to form the
community; (3) the length of time the community has been in existence; (4) the global
distribution of the community; and (5) the number of people or entities that make up the
community. Id. § 3.5.4.

8.15

The Guidebook does not suggest any factors I could consider when considering what
constitutes a “clearly delineated community” for purposes of standing. But there is nothing
in the Guidebook that suggests that the words “clearly delineated community” should be
given any different meaning when evaluating standing than they are given when evaluating
the merits of an objection. In light of this, I consider that the five factors listed above may
be helpful to my analysis of whether the hotel community is a “clearly delineated
community” for purposes of assessing whether the Objector has standing.

8.16

In considering these factors, the Objector has suggested that I take into consideration the
views of the Independent Objector (the “IO”) on what constitutes a “clearly delineated
community”. See Objection at 5; comments of the IO regarding the application for “.WTF”,
Objection, Annex 7. For its part, the Applicant has not objected to my doing so, nor taken
issue with the views the IO has expressed. Under these circumstances, I consider it
appropriate to take the IO’s views into account for purposes of this case.

recognition” to mean global recognition by the general public. I do not see any basis to read
“global recognition” this way. For purposes of evaluating an objector’s standing to bring a
Community Objection, the more pertinent issue would seem to be whether the objector has
received a level of global recognition within the community whose interests it purports to
serve.
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8.17

The IO has noted that the “notion of ‘community’ is wide and broad” and can include a
community of interests.5 Id. at 5. It is a group of individuals who have something in
common or who “share common values, interests or goals (i.e. the health, legal, internet or
ICANN community).” Id. “[W]hat matters is that the community invoked can be clearly
delineated, enjoys a certain level of public recognition and encompasses a certain number of
people and/or entities.” Id.

8.18

With this approach in mind, I find that the hotel community – like the legal community or
the health community – is a “clearly delineated community” composed of people and
entities operating hotels. It is common knowledge that this community has many thousands
of members around the world and has existed for centuries. The Objector necessarily has an
ongoing relationship with the hotel community because its current members include the
seven largest hotel companies in the world with tens of thousands of hotels across the globe.
And the Objector’s work related to unfair and misleading online practices and marketingrelated activities is designed to help protect consumers and the reputation of its members,
their brands and the hospitality industry as a whole. That the hotel community is “strongly
associated” with the gTLD “.HOTELS” cannot be gainsaid.6

8.19

I accordingly find that the Objector has standing to bring the Objection at issue here.

8.20

The Applicant resists this conclusion on the grounds that the Objector is not an “established
institution” and therefore cannot have standing. Response ¶¶ 1.1-1.9. The Applicant’s
primary argument in this regard is that the Objector cannot have standing because it does not
5

The IO does not act on behalf of any particular persons or entities, but acts solely in the
best interests of the public who uses the global Internet. The IO may, among other things,
file Community Objections against “highly objectionable” gTLD applications to which no
Community Objection has otherwise been filed. The IO is granted standing to file
Community Objections, notwithstanding the regular standing requirements for such
objections. Guidebook, Module 3 § 3.2.5.

6

Although it is an element an objector must prove to establish standing (Guidebook,
Module 3 § 3.2.2.4) and to prevail on the merits of its objection (id. § 3.5.4), the Guidebook
does not define what it means for a community to be “strongly associated” with the appliedfor gTLD. When evaluating the merits of an objection, the Guidebook suggests several
factors I could balance to determine whether there is such a “strong association”. These
include (1) statements contained in the application; (2) other public statements by the
applicant; and (3) associations by the public. Id. § 3.5.4. While these factors could also be
potentially helpful in the context of evaluating the term “strongly associated” for purposes of
standing, I do not consider a factor-by-factor analysis necessary on the facts presented here,
where the applied-for gTLD effectively names the community at issue.
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exist as a “legal entity and has no right to be a party in legal proceedings, including these
objection procedure”. Id. ¶ 1.2; see also Additional Response at 2; Bing.com printout dated
1 May 2013, Response, Annex 2; HTTP Request and Response Header, Response, Annex 4;
letter dated 21 May 2013 from Hawkins Parnell Thackston & Young to Kennedy Van der
Laan, Response, Annex 5. I disagree.
8.21

As detailed above (¶ 8.10), Module 3 of the Guidebook sets forth a non-exclusive list of
factors that I may consider when evaluating whether the Objector is an “established
institution”. None of these factors suggest that an objector may only be an “established
institution” if it is a legal entity that can be a party to “legal proceedings”, and I see no
reason to import such a requirement here. In this regard, I note that the Applicant has not
explained on what basis this expertise procedure under the Procedure and the Rules should
be considered “legal proceedings” and I am not aware of any. Moreover, on a practical
level, the Applicant’s argument that the Objector must have legal personality might have
more appeal if these proceedings could result in a decision directing the Objector to do or
refrain from doing something. As noted above (¶ 3), however, they cannot. The remedies
available to the Applicant or the Objector under the Procedure are limited to the success or
dismissal of the Objection and to the refund by the Centre to the prevailing party of its
advance payment of costs. In these circumstances, I see no reason to limit standing to
objectors who are legal entities as the Applicant proposes.

8.22

The Applicant also contends that the Objector does not have standing because it does not
have “an ongoing relationship with a clearly delineated community” that is “strongly
associated” with the new gTLD that is the subject of the Application (i.e., “.HOTELS”). See
Response ¶¶ 2.1-2.2, §§ 4-8, 10; Additional Response at 4. For the reasons noted above
(¶ 8.18), I disagree. I also note that the Applicant’s arguments in this regard appear
principally to be responding to arguments raised in the Objection (at 5-8), where the
Objector conflates itself with the hotel community – arguments I have not adopted in
reaching my conclusion that the Objector has standing. Indeed, the Objector conflates itself
with the hotel community at numerous points throughout its Objection, a matter I return to
when discussing the merits of the Objection below. See infra ¶ 8.45.
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Merits
8.23

Having found that the Objector has standing, I must now turn to the merits of its Objection.
As noted above (¶ 8.5), with respect to Community Objections, the Guidebook sets forth a
four-part test for determining whether there is substantial opposition to a gTLD application
from a significant portion of the community to which the gTLD may be targeted.
Specifically, to succeed, the Objector must prove that (1) the community it invokes – the
hotel community – is a “clearly delineated community”; (2) community opposition to the
application is “substantial”; (3) there is a “strong association” between the hotel community
and the gTLD “.HOTELS”; and (4) the Application creates a “likelihood of material
detriment to the rights or legitimate interests of a significant portion” of the hotel
community.

8.24

In the context of deciding standing, I have already found that the hotel community is a
“clearly delineated community” and that there is a “strong association” between the hotel
community and the gTLD “.HOTELS”. See supra ¶ 8.18. It therefore remains for me to
determine whether the hotel community’s opposition to the Application is “substantial” and
whether the Application creates a “likelihood of material detriment to the rights or legitimate
interests of a significant portion” of the hotel community.

8.25

The Objector contends, among other things, that the hotel community’s opposition to the
Application is “substantial” by virtue of the fact that its members – who provide tens of
thousands of hotels offering millions of hotel rooms in approximately 100 counties around
the globe – oppose the Application. Objection at 8. In addition, as noted above (¶ 8.7), both
HOTREC and AH&LA have filed letters formally supporting the Objection, and other
travel-related companies have likewise filed comments against the Application. Id. at 8-9;
new gTLDs application comments dated August/September 2012 (raising concerns about the
Application), Objection, Annex 12.

8.26

In light of the above, the Objector contends that the hotel community’s opposition to the
Application is “substantial”. For the reasons set forth below, I agree.

8.27

Section 3.5.4 of Module 3 of the Guidebook suggests that I “could balance a number of
factors to determine whether there is substantial opposition” by the hotel community to the
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Application. These factors include (1) the number of expressions of opposition relative to
the composition of the community; (2) the representative nature of the entities expressing
opposition; (3) the level of recognized stature or weight among sources of opposition;
(4) the historical defence of the community in other contexts; and (5) the costs incurred by
the Objector in expressing opposition, including other channels the Objector may have used
to convey opposition.
8.28

Through the Objector, the Application is opposed by seven of the world’s top-ten hotel
operators. The stature and weight of the Objector’s members in the hotel community cannot
be overstated. In addition, both HOTREC (which brings together 44 national associations
representing the interests of the hospitality industry, including hotels, in 27 European
countries) and AH&LA (which represents both individual hotel property members and hotel
companies in the US) formally support the Objection. Together, these entities represent the
interests of a broad range of hotel community members doing business in about 100
countries around the globe. In light of this, I consider the hotel community’s opposition to
the Application to be “substantial”.

8.29

The Applicant opposes this conclusion on the grounds that the Objector has failed to
quantify the number of expressions of opposition relative to the composition of the
community. In light of this, the Applicant notes that it is impossible to compare the number
of expressions of opposition to the total number of entities within the community and assess
what proportion of the community they represent. Response ¶¶ 9.1, 9.5, 9.6; Additional
Response at 5. While the Guidebook suggests that such numbers could be a factor in my
analysis, it does not require that they be, and I consider the facts discussed above (¶ 8.28)
sufficient to establish the hotel community’s “substantial” opposition to the Application.

8.30

The Applicant likewise contends that the Objector has failed to put on sufficient evidence of
the historical defence of the hotel community in other contexts and the costs it has incurred
in expressing opposition. Id. ¶ 9.2. While the Guidebook likewise lists these as factors that
could be relevant to assessing whether community opposition is “substantial”, in the context
of this case, I do not find them so, as the facts discussed above (¶ 8.28) are sufficient to
establish the hotel community’s “substantial” opposition to the Application. The Objector’s
alleged failure to put on sufficient evidence with respect to these factors is accordingly
immaterial to my decision. The Applicant also objects to the Objector’s reliance on
opposition to the Application from entities that are not part of the hotel community. Id.
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¶ 9.3. This, however, I have not relied on in reaching my decision. The Applicant also
contends that the Objector has failed to put on evidence that each of its individual members
objects to the Application. Id. ¶ 9.4. As the Objector speaks on behalf of its members, I see
no basis to require such evidence. I note, however, that some of its members have in fact
directly expressed opposition to the Application in their own names. See Objection, Annex
12; Additional Submission at 3-4.
8.31

This brings me to the last element the Objector must prove to succeed on its Objection –
namely, that the Application creates a “likelihood of material detriment to the rights or
legitimate interests of a significant portion” of the hotel community. Broadly speaking, the
Objector contends that it does for two reasons. The first has to do with concerns over
cybersquatting and similar intellectual property infringements, and the second with concerns
that members of the hotel community would not be able to register domain names in
“.HOTELS”.

8.32

With respect to the Objector’s first concern, the Objector contends that “ICANN’s gTLD
program and its expansion of the number of gTLDs will likely exacerbate the problems that
its members have been fighting online for many years, including cybersquatting.” Objection
at 9; World Intellectual Property Organization (“WIPO”) statistics dated 18 February 2013
on areas of complaint activity, Objection, Annex 10; WIPO statistics dated 27 February
2013 on decided cases, Objection, Annex 11; WIPO Administrative Panel Decision, Case
No. D2009-1661, Inter-Continental Hotels Corp. v. Kirchhof, Objection, Annex 15.

8.33

The Objector understands ICANN’s commitment to expand the number of gTLDs, however,
and does not object to all applications. Should ICANN decide to approve any of the ten
“.HOTEL” or similar gTLD applications that have been filed, the Objector would prefer the
application for “.HOTEL” that has been filed by HOTEL Top-Level-Domain SARL
(“HTLDS”) because the application proposes to operate “.HOTEL” as a “closed registry
limited only to [. . .] the ‘hotel community’”. Objection at 10. The Objector states that
HTLDS has assured it that (1) “hotel community” is defined to exclude “‘any entity other
than a hotel, hotel chain, or organization or association that is not formed or controlled by
individual hotels or hotel chains’”; (2) HTLDS staff will respond immediately to reports of
infringement and immediately suspend clear violations, including typosquatting and
cybersquatting; and (3) HTLDS will reach out to the Objector’s members to more fully
protect their trademarks. Id.; see also new gTLDs comments dated 11 August 2012 (where
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the Objector conditionally supports the application of HTLDS), Objection, Annex 4; GAC
Early Warning dated 20 November 2012 from France (proposing that “.HOTELS” and
similar strings be reserved to hotel businesses), Objection, Annex 20; letter dated March
2012 from International Hotel & Restaurant Association to ICANN (endorsing the
application of HTLDS), Objection, Annex 21; letter dated 20 March 2012 from AH&LA to
ICANN (same), Objection, Annex 22.
8.34

The Objector contends that, by contrast, the Applicant has taken the “preposterous position”
that it “would have the right to engage in cybersquatting on the long-standing and famous
hotel brands owned by Objector’s members.” Objection at 12. In support of this contention,
the Objector quotes from a section of the Application that states as follows:
[The Applicant] shall claim to have a legitimate interest in these domain names,
as they are merely descriptive of the activities, products or services of [the
Applicant]. So even if one or more of these domain names would be protected
by a registered trademark, held by a third party, it is likely that a claim under
the Uniform Dispute Resolution Policy or Uniform Rapid Suspension policy will
fail.
Application, Response, Annex 1 § 18(c); see Objection at 12.

8.35

With respect to the Objector’s second concern, the Objector contends that the Applicant’s
Application would harm the hotel community because the Applicant proposes to operate
“.HOTELS” as a “single registrant TLD”. Id. at 10. In this regard, the Objector points to a
section of the Application that states in pertinent part as follows:
At least during the initial months or even years following the delegation of the
.hotels gTLD to [the Applicant], this extension is likely going to be a so-called
“single registrant TLD” [. . .]. [A] “single registrant TLD” is a TLD where ‘(i)
all domain name registrations in the TLD are registered to, and maintained by,
Registry Operator for its own exclusive use, and (ii) Registry Operator does not
sell, distribute or transfer control or use of any registrations in the TLD to any
third party that is not an Affiliate of Registry Operator.
Therefore, parties who are not [the Applicant] or – insofar and the extent [the
Applicant] deems appropriate – an Affiliate within the meaning of the Registry
Operator Agreement will not be entitled to register domain names in the .hotels
gTLD.
Response, Annex 1 § 18(c); see Objection at 10.
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8.36

While single registrant TLDs may be appropriate in the case of a “dot-brand” (e.g.,
“.GUCCI”), the Objector contends that they are inappropriate in the case of generic words –
such as “hotels” – because they would make the gTLD “unavailable for the community it
should serve, to the community’s detriment.” Id. at 10. In other words, if the Applicant
were allowed to operate “.HOTELS” as proposed, the Objector and its members would be
unable to register domain names such as “sofitel.hotels” or “hyatt.hotels” or
“marriott.hotels” and would therefore “be unable to conduct business in the one gTLD that
is most directly related and beneficial to its business.” Id. at 10-11. See also Objection,
Annex 12 (raising concerns about the Applicant’s proposal to operate “.HOTELS” as a
closed gTLD); GAC Early Warnings dated 20 November 2012 from Australia and Germany
(same), Objection, Annex 20. It is for this reason that such “closed” gTLDs have received
critical comment. See letter dated 31 January 2013 from Microsoft to ICANN (raising
concerns with respect to closed gTLDs), Objection, Annex 16; letter dated 15 February 2013
from Retail Council of Canada to ICANN (same), Objection, Annex 18; letter dated
25 September 2012 from Kathryn Kleiman to ICANN (same), Objection, Annex 19.

8.37

The Objector contends that the Applicant’s proposal to operate “.HOTELS” as a closed
gTLD shows that it does not intend to act in accordance with the interests of the hotel
community, but rather only in accordance with its own interests. Objection at 13. The
Objector considers that such a situation would damage the reputation of the hotel
community. Id. at 12. Specifically, the Objector alleges that the Applicant’s operation of
“.HOTELS” would “directly damage Objector and its members by excluding them from the
most appropriate gTLD for their community, forcing Objector and its members to incur
significant additional expenses to properly inform the public about its official Internet
presences.” Id. The Objector contends that this is especially so as the hotel community
depends heavily on the DNS, as so many consumers now make their travel arrangements
online. Id. at 13; U.S. Consumer Online Travel Spending Surpasses $100 Billion for First
Time in 2012, 20 February 2012, comScore.com, Objection, Annex 23; The Evolution of
Online Travel (Infographic), 28 February 2012, hotelmarketing.com, Objection, Annex 24;
Top 10 Hospitality Industry Trends for 2012, 22 December 2011, hotelmarketing.com,
Objection, Annex 25.

8.38

In light of the above, the Objector considers that it has proven that the Application creates a
“likelihood of material detriment to the rights or legitimate interests of a significant portion”
of the hotel community. For the reasons set out below, I disagree.
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8.39

Section 3.5.4 of Module 3 of the Guidebook suggests that I could use several non-exclusive
factors in determining whether the Application creates a likelihood of material detriment to
the rights or legitimate interests of a significant portion of the hotel community. These nonexclusive factors are (1) the nature and extent of damage to the reputation of the hotel
community that would result from the Applicant’s operation of the gTLD “.HOTELS”;
(2) evidence that the Applicant is not acting or does not intend to act in accordance with the
interests of the hotel community or users more widely, including evidence that the Applicant
has not proposed or does not intend to institute effective security protection for user
interests; (3) interference with the core activities of the hotel community that would result
from the Applicant’s operation of the gTLD “.HOTELS”; (4) dependence of the hotel
community on the DNS for its core activities; (5) the nature and extent of concrete or
economic damage to the hotel community that would result from the Applicant’s operation
of the gTLD “.HOTELS”; and (6) the level of certainty that the alleged detrimental
outcomes would occur. In all events, an allegation of detriment that consists only of an
applicant being delegated the gTLD instead of an objector will not be sufficient for a finding
of material detriment.

8.40

With respect to the Objector’s first concern about cybersquatting and the like, there is no
evidence in the record that suggests that the Applicant considers it can engage in
cybersquatting at all, much less cybersquatting that would infringe the trademarks of the
Objector’s members. On the contrary, section 29 of the Application (Response, Annex 1)
sets forth the Applicant’s commitment to the protection of intellectual property rights and
how it intends to implement the mandatory rights protection mechanisms contained in the
Guidebook and detailed in Specification 7 of the draft New gTLD Registry Agreement –
mechanisms that are specifically designed to combat cybersquatting, among other
infringements.

8.41

Moreover, the quotation from the Application that the Objector sets forth to support its
cybersquatting allegation (supra ¶ 8.34) is taken out of context and does not support the
Objector’s position. In fact, taken in context, the quotation is further evidence of the steps
the Applicant would take to minimize the potential for trademark disputes with third parties
regarding domain names registered in the “.HOTELS” gTLD:
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[E]ven if only [the Applicant] will be entitled to register domain names, this does
not exclude the hypothesis that disputes may arise with one or more third parties
as regards domain names that are registered in the .hotels gTLD.
In order to avoid these risks, [the Applicant] intends to implement the following
policies and processes:
First, the domain names to be registered by [the Applicant] could relate to the
following:
* registered trademarks of [the Applicant];
* names of affiliates and/or hotel partners of [the Applicant];
* names of departments within [the Applicant], and its subsidiaries;
* etc.
Furthermore, [the Applicant] envisages registering a fair number of generic
words that are directly or indirectly related to the day-to-day business activities
and operations of [the Applicant] and its Affiliates.
Prior to effectively registering such domain names in the .hotels gTLD, [the
Applicant] will require its legal department to review the list of these domain
names on a regular basis in order to satisfy itself that they will not infringe the
rights of third parties.
In any case, [the Applicant] shall claim to have a legitimate interest in these
domain names, as they are merely descriptive of the activities, products or
services of [the Applicant]. So even if one or more of these domain names would
be protected by a registered trademark, held by a third party, it is likely that a
claim under the Uniform Dispute Resolution Policy or Uniform Rapid
Suspension policy will fail.
Response, Annex 1 § 18(c).
8.42

The Objector has similarly failed to prove any likely material detriment to the hotel
community flowing from the Applicant’s proposal to operate “.HOTELS” as a closed gTLD.
As a preliminary matter, I note that, in trying to prove material determent, the Objector has
contended that the “.HOTEL” application filed by HTLDS is preferable to other applications
for identical or similar gTLDs – including the Application at issue here for “.HOTELS” –
because the former will better serve the interests of the hotel community. See supra ¶ 8.33.
A Community Objection, however, is not the avenue for determining the relative merits of
different gTLD applications, and nothing in the four-part test set out in section 3.5.4 of
Module 3 of the Guidebook suggests that it is. The alleged relative merits of other gTLD
applications are accordingly not material to my determination of the Objection at issue here.
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8.43

More importantly, since the Objector filed its Objection, Specification 11 of the draft New
gTLD Registry Agreement has been revised. Specifically, paragraphs 3(c) and 3(d) of that
Specification now provide in pertinent part as follows:
(c) Registry Operator will operate the TLD in a transparent manner consistent
with general principles of openness and non-discrimination by establishing,
publishing and adhering to clear registration policies.
(d) Registry Operator of a “Generic String” TLD may not impose eligibility
criteria for registering names in the TLD that limit registrations exclusively
to a single person or entity and/or that person’s or entity’s “Affiliates”
[. . .]. “Generic String” means a string consisting of a word or term that
denominates or describes a general class of goods, services, groups,
organizations or things, as opposed to distinguishing a specific brand of
goods, services, groups, organizations or things from those others.
Draft New gTLD Registry Agreement dated 2 July 2013. These provisions cast
considerable doubt on whether the Applicant would be able to operate “.HOTELS” as a
closed gTLD, as it has proposed. It is accordingly far from certain that the Applicant would
be able to exclude members of the hotel community from registering domain names in
“.HOTELS” and cause them the alleged detriment the Objector foresees.

8.44

In addition, the Objector has failed to prove any material detriment the hotel community
would likely suffer in the (unlikely) event the Applicant were permitted to operate
“.HOTELS” as a closed gTLD. The most the Objector has done in this regard is to allege
that, if the Objector and its members cannot register domain names in “.HOTELS”, this will
force the “Objector and its members to incur significant additional expenses to properly
inform the public about its official Internet presences.” Objection at 12. This is insufficient
to meet the Objector’s burden of proof on this issue.

8.45

In this regard, it is unclear to me why the Objector contends that the Applicant’s operating
“.HOTELS” as a closed gTLD would likely cause material detriment to itself. To make out
its Objection, the Objector must prove that the Application creates a “likelihood of material
detriment to the rights or legitimate interests of a significant portion” of the hotel
community, not to itself. And while the Objector serves the interests of the hotel
community, it is not synonymous with that community and does not operate any hotels. It is
therefore not clear why it would want to register a domain name in “.HOTELS” or how its
inability to do so would cause it additional expense. I also note that, although the Objector
registered the domain name “hotelconsumerprotectioncoalition.org” in 2006 (see Whois
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output dated 6 June 2013, Additional Submission, Annex A), the Objector does not seem to
use it. Moreover, users trying to access that domain name bounce to “ihg.com” – the
website for IHG. See Response, Annex 4. In these circumstances, the Objector’s alleged
desire to “properly inform the public about its official Internet presences” is far from clear.
8.46

The Objector has similarly failed to prove that the Applicant’s operating “.HOTELS” as a
closed gTLD would likely cause material detriment to its members. Again, the issue is
whether the Application creates a “likelihood of material detriment to the rights or legitimate
interests of a significant portion” of the hotel community. However, even assuming that the
Objector’s members themselves constitute a “significant portion” of the hotel community,
the Objector has not even explained (much less proven) how their inability to register
domain names in “.HOTELS” would cause them to incur additional expense with respect to
their Internet presences. The absence of any evidence in this regard is striking, particularly
as it would seem that, if anything, the opposite is true: the Objector’s members would incur
additional expense if they were to expand their Internet presences by registering domain
names in “.HOTELS”.

8.47

Having said this, I agree with the Objector that the Applicant’s proposal to operate
“.HOTELS” as a closed gTLD indicates that it intends to act in accordance with its own
interests, not those of the hotel community. But the Objector’s members and other members
of the hotel community already have many avenues through the DNS to have a presence on
the Internet – avenues the Objector’s members and many others in the hotel community
already exploit. So while the Objector’s members and others in the hotel community might
want to register domain names in “.HOTELS” if it is delegated, it is not clear what the
marginal benefit of doing this would be worth to them, if anything.7 The Objector has
simply put on no evidence of the nature or extent of any concrete or economic damage to the
hotel community that would result from the Applicant’s operating “.HOTELS” as a closed
gTLD.

8.48

The Objector has similarly failed to offer any evidence to support its conclusory allegation
that the Applicant’s operating “.HOTELS” as a closed gTLD would damage the reputation
of the hotel industry. Nor has it alleged what the nature and extent of that purported damage

7

In this regard, I note that the fact that the Objector would prefer that ICANN not have a
new gTLD program suggests that it does not see much benefit to the hotel community in
being able to register domain names in new gTLDs. See Objection at 9-10.
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would be. Similarly, the Objector has also not alleged that the Applicant’s operating
“.HOTELS” as a closed gTLD would interfere with the core activities of the hotel
community, even though the hotel community is increasingly dependent on the DNS.
8.49

For these reasons, I find the Objector has failed to prove that the Application creates a
likelihood of material detriment to the rights or legitimate interests of a significant portion of
the hotel community.

9. COSTS
9.1

Pursuant to article 14(e) of the Procedure, upon the termination of the proceedings, after I
have rendered my determination, the Centre shall refund to the prevailing party its advance
payment of costs. See also Procedure, article 21(d).

9.2

As I have decided to dismiss the Objection, the Applicant is the prevailing party in these
proceedings. The Centre shall accordingly refund to the Applicant its advance payment of
costs.
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Means Asia Green IT System Bilgisayar San. ve Tic. Ltd. Sti.
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Means the Rules for Expertise of the International Chamber of
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Telecom Law
UAE

Means the UEA’s Federal Law by Decree No. 3 of 2003
Means the United Arab Emirates

-iii-

1.

This expert determination (the “Expert Determination”) is issued under the

Rules for Expertise of the International Chamber of Commerce (the “Rules”),
supplemented by the ICC Practice Note on the Administration of Cases (the “ICC Practice
Note”), and under the Attachment to Module 3 of the gTLD Applicant Guidebook, New
gTLD Dispute Resolution Procedure (the “Procedure”) of the gTLD Applicant Guidebook
(the “Guidebook”).
I.

THE PARTIES AND THE EXPERT
A.

Objector

2.

The Objector is:

Name

Telecommunications Regulatory Authority of the United Arab Emirates

Contact person

Mr. Abdulrahman Almarzouqi

Address

Contact Information Redacted

City, Country

Contact Information Redacted

Telephone

Contact Information Redacted

Email

Contact Information Redacted

3.

The Objector is represented herein by:

Name

Talal Abu Ghazaleh Legal Member to Talal Abu Ghazaleh Organization

Contact person

Mr. Badr El-Dein Abdel Khalek

Address

Contact Information Redacted

City, Country

Contact Information Redacted

Telephone

Contact Information Redacted

Email

Contact Information Redacted

4.

The Objector has appointed its legal representative to receive all

communications and notifications in the present proceeding.
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B.

Respondent

5.

The Respondent (also referred to as the Applicant) is:

Name

Asia Green IT System Bilgisayar San. ve Tic. Ltd. Sti.

Contact person

Mr. Mehdi Abbasnia

Address

Contact Information Redacted

City, Country

Contact Information Redacted

Telephone

Contact Information Redacted
Contact Information Redacted

Email

6.

The Respondent is represented herein by:

Name

Rodenbaugh Law

Contact person

Mr. Mike Rodenbaugh

Address

Contact Information Redacted

City, Country

Contact Information Redacted

Telephone

Contact Information Redacted
Contact Information Redacted

Email

7.

The Respondent has appointed its legal representative to receive all

communications and notifications in the present proceeding.
C.

Expert

8.

The Expert is:

Name

Mr. Bernardo M. Cremades

Firm

B. Cremades & Asociados

Address

Contact Information Redacted

City, Country
Telephone
Email

Contact Information Redacted
Contact Information Redacted
Contact Information Redacted
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II.

APPLIED-FOR GTLD
9.

III.

The applied-for generic top level domain (“gTLD”) is “.ISLAM” (the “String”).

PROCEDURAL MATTERS
10.

On March 13, 2013, the Objector filed a community objection against

Respondent’s application for the String in accordance with Article 3.2.1 of the Guidebook
and Article 2 of the Procedure (the “Objection”).1
11.

According to Article 3.2.1 of the Guidebook, a community objection is filed

when “[t]here is substantial opposition to the gTLD application from a significant portion of
the community to which the gTLD string may be explicitly or implicitly targeted”.
12.

Prior to filing the Objection, the Respondent had secured funding from the

Internet Corporation for Assigned Names & Numbers (“ICANN”) to cover the objection filing
fees and the advance payment costs payable to the International Centre for Expertise of
the International Chamber of Commerce (the “Centre”).2
13.

On May 15, 2013, the Respondent filed a response disputing “both standing

and grounds for the Objection” and “pray[ed] that it be dismissed” (the “Response”).3
14.

On June 12, 2013, the Chair of the Standing Committee of the Centre

appointed Mr. Bernardo M. Cremades as Expert in accordance with Article 7 and Article
3(3) Appendix I of the Rules. On July 17, 2013, the Centre transferred the file to the Expert
and confirmed in writing that: (i) the estimated costs had been paid in full by each Party;
and (ii) the full constitution of the Expert Panel had taken effect as of that same day.4
15.

On July 18, 2013, the Expert issued Procedural Order No.1 directing both

Parties to submit their views on certain procedural matters. The Parties replied on July 22,
2013. On July 23, 2013, the Expert issued Procedural Order No. 2 directing the Parties to
submit additional evidence and allegations on very limited matters (Articles 17(a) and 18 in
fine of the Procedure).

The Expert also found that no hearing was necessary in this

1

Objection, p. 3.

2

Email from ICANN to Mr. Abdulrahman Almarzouqi, dated March 12, 2013.

3

Response, p. 4.

4

Letter from the Centre to the Parties and Expert, dated July 17, 2013.
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proceeding (Article 19 of the Procedure) and that the Expert Determination should be
published in full (Article 21(g) of the Procedure).
16.

On August 1, 2013, the Objector filed its reply memorial together with the

additional evidence requested by the Expert (the “Reply”).

On August 12, 2013, the

Respondent filed its second memorial, together with the supporting evidence, in response
to the Reply (the “Rejoinder”).
17.

In the Rejoinder, the Respondent requested the Expert to disregard the

section “Further points raised in the response” of the Reply because, in its opinion, it was
outside the scope of Procedural Order No. 2.5 Alternatively, the Respondent requested
additional time to reply to the new allegations of the Objector.6 On August 20, 2013, the
Expert invited the Objector to comment on the Respondent’s request.
submitted its comment on August 21, 2013.

The Objector

On August 22, 2013, the Expert issued

Procedural Order No. 3 and refused to accept the section “Further points raised in the
response” of the Reply. In the Expert’s opinion, the Objector did not sufficiently justify the
reasons to disobey the Expert’s instructions contained in Procedural Order No. 2. For this
reason, such portion of the Reply will not be taken into consideration by the Expert to
render the Expert Determination. However, as will be seen below, the Expert’s reasoning
would not be affected by such disregarded allegations.
18.

In accordance with Articles 5(a) and 6(a) of the Procedure, as well as Articles

3.3.1 and 3.3.3 of the Guidebook, all of the Parties’ communications were submitted
electronically in English, which is the official language of this proceeding.

The Expert

notes, however, that Annex 9 to the Response and Annex 3 to the Rejoinder contain
portions in languages other than English. Likewise, the Objector filed with the Reply the
Arabic and French versions of Annex 1 to the Objection. In all cases, the Expert does not
consider it necessary to provide certified or official translations pursuant to Article 5(b) of
the Procedure.
19.

For all purposes, the place of the proceedings is Paris (France), where the

Centre is located (Article 4(d) of the Procedure).
5

Rejoinder, p. 1.

6

Id.
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IV.

OBJECTOR’S STANDING
20.

In this section, the Expert will summarize the Parties’ positions as to the

Objector’s standing to file the Objection. Thereafter, the Expert will draw his conclusions in
this regard.
A.

Objector’s Position

21.

As described in section I.A above, the Objector is the Telecommunications

Regulatory Authority of the United Arab Emirates (“UAE”), which claims to be a
governmental agency representing both the people and Government of said country.7 The
Objector asserts that it is acting following an “invitation” of the Organization of Islamic
Cooperation (“OIC”), of which the UAE is member, to file the Objection that triggered the
present proceeding.8 Such “invitation” was furnished by the Objector in English as Annex 1
to the Objection and in both Arabic and French as Annex 10 to the Reply (collectively,
“OIC’s Letter”). The English version of the OIC’s Letter provides in its relevant portion as
follows:
[T]he OIC would like to draw the attention to the fact that
new applications were already submitted for new gTLDs
and these new applications are being evaluated according
to the consensus-based mechanism determined by
ICANN. The period for submitting any objections, if any,
has been expanded until 13th March 2013 for any group
and/or community that holds objection on religious or
ethical values. The OIC Member States may kindly like to
avail of this opportunity to act quickly through their
representation in the organs of the ICANN, to avoid any
misuse and misrepresentation of gTLDs of concern to
them, including the ones like .ISLAM or .HALAL.9
22.

Together with the Reply, the Objector submitted a draft resolution of the OIC

and letters of support from governmental agencies of Bahrain, Qatar, Kuwait, Egypt, Oman

7

Objection, p. 4.

8

Id.

9

Annex 1 to the Objection, p. 1.

-5-

Turkey and Malaysia, as well as from the Gulf Cooperation Council.10 For these reasons,
the Objector claims to represent a substantial portion of the Muslim community.
23.

The Objector was incorporated by Federal Law by Decree No. 3 of 2003 (the

“Telecom Law”).11 The Objector argues that, since its inception, it has been charged with a
“wide range of responsibilities related to the Telecommunications and Information
Technology Sector, both within and outside the UAE.”12 The Objector lists a number of its
“functions and powers” – none of which relate to religious or public policy matters – but fails
to provide documental support.13

The Expert notes, however, that such functions and

powers are contained in Article 13 of the Telecom Law.
24.

In light of the foregoing, the Objector claims to be “an established institution

associated with the Arabian and Islamic UAE community having an institutional purpose
related to the benefit of the community”.14
25.

For the Objector, because the Respondent allegedly gained neither the

support of the Muslim Community nor of the OIC, it lacks legitimacy to register the String.15
The Objector concludes by stating that, since religious matters are very sensitive, the
Respondent – a commercial entity – should not be authorized to register or control a new
gTLD of a religious nature.16
B.

Respondent’s Position

26.

The Respondent takes the opposite view regarding the Objector’s standing to

file the Objection.

First, the Respondent sustains that the Objector is the regulatory

authority of just one Islamic country – namely, the UAE – which “demonstrates no

10

Reply, p. 1. See also Annexes 1-9 to the Reply.

11

Objection, p. 4 (citing Federal Law by Decree No. 3 of 2003). The Expert notes that the Objector has not
provided an electronic copy of the Telecom Law. However, the Expert has been able to obtain a copy of the
Telecom Law by following a link included in the Objection (p. 4). The incorporation of the Objector is set forth
in Chapter 3 (Part 1) of the Telecom Law under the official name “General Authority for Regulating the
Telecommunication Sector”.

12

Objection, p. 4.

13

Id., p. 5.

14

Id.

15

Id.

16

Id.
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relevance to the global Muslim population”.17

The Respondent adds that the Objector

merely provides a domestic technical function within the UAE and that, far from defending a
community interest, is pursuing its own commercial interest.18
27.

Second, the Respondent advances an argument based on Article 3.2.2.4 of

the Guidebook,19 which provides in the part quoted by Respondent as follows:
Established institutions associated with clearly delineated
communities are eligible to file a community objection.
The community named by the objector must be a
community strongly associated with the applied-for gTLD
string in the application that is the subject of the objection.
28.

For the Respondent, the Objector has “no association whatsoever with any

Muslim community, other than it is one of 57 member states of the [OIC]”.20 Furthermore,
the Respondent criticizes the Objector for grasping support from OIC’s Letter, specifically
because such letter does not contain an invitation from the OIC to its members to file an
objection (but is rather a simple instruction to review ICANN’s new gTLD program and act if
necessary).21
29.

Third, the Respondent points out that the OIC did not file an objection itself

and that only the regulatory authority of one of its members (of a total of 57) filed an
objection. Accordingly, for the Respondent, this represents no “semblance of the global
Muslim community” and thus the Objector lacks standing.22 Had there been substantial
opposition, either the OIC itself or a significant number of States would have filed an
objection.
30.

Fourth, the Respondent asserts that all the functions and powers mentioned

by the Objector are circumscribed to the territory of the UAE and that, in any case, they are
of technical nature without relationship whatsoever to the global community of Muslim

17

Response, p. 4.

18

Id. See also id., p. 6.

19

Id., p. 4.

20

Id.

21

Id., p. 5.

22

Id.
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individuals.23 The Respondent adds that, even if the Objector were to have governmental
authority within the UAE, it would only represent a small percentage (i.e., 0.01%) of the
Muslims of the world as of 2009.24 In addition, the Respondent notes that the OIC did not
entrust the Objector to act on its behalf or in the name of any other of its remaining 56
members.25 For this reason, in the Respondent’s opinion, the Objector only “purport[s] to
represent less than 2% of the OIC’s collective weight”, which does not amount to a
representation of the “global Muslim community to which the .Islam TLD will be targeted”.26
31.

Finally, the Respondent argues that one of the OIC’s most relevant affiliates –

the Islamic Chamber Research and Information Center (“ICRIC”) – has endorsed
Respondent’s application to register the String, which would support its argument that the
Objector is not backed by the OIC, that the Objector does not represent any greater Muslim
community than the UAE and, in sum, that it lacks standing overall.27
C.

Expert’s Conclusion
(a)

32.

Standard

Article 3.2.2.4 of the Guidebook provides guidance on who may file a

community objection. As the Respondent has correctly quoted in its Response, such article
provides in its very first paragraph as follows:
Established institutions associated with clearly delineated
communities are eligible to file a community objection.
The community named by the objector must be a
community strongly associated with the applied-for gTLD
string in the application that is the subject of the
objection. . . .28
33.

The Guidebook provides some explanation regarding the main requirements

set forth in the quoted passage. In this regard, the Guidebook states that, “[t]o qualify for
standing for a community objection, the objector must prove both of the following”, which
23

Id.

24

Id.

25

Id.

26

Id.

27

Id., pp. 5-6.

28

Guidebook, Article 3.2.2.4 (emphasis added).
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makes abundantly clear that the two requirements that follow must be met.29 These two
requirements are: (i) the objector must be an “established institution”; and (ii) the objector
must have “an ongoing relationship with a clearly delineated community”.30 Each of them
will be analyzed separately below.
34.

For each requirement, the Guidebook lists some “factors” to steer the Expert’s

judgment. As a threshold matter, the Expert will analyze the value of the “factors” outlined
in Article 3.2.2.4 of the Guidebook. In this regard, the Guidebook states that the “[f]actors
that may be considered [by the Expert] in making its determination include, but are not
limited to. . . .” The use of the optional term “may” instead of any other mandatory term
clearly implies that the Expert has absolute discretion to apply or not the factors expressly
included in the Guidebook. In addition, the final portion of the quoted passage – “but are
not limited to” – opens the door to other factors not expressly listed in the Guidebook. This
conclusion is also supported by the last paragraph of Article 3.2.2.4 of the Guidebook,
which states that the Expert “will perform a balancing of the factors listed above, as well as
other relevant information, in making its determination”.31 The reference to “other relevant
information” eliminates any doubt as to the orientative nature of the factors contained in the
Guidebook.
35.

All the above is consistent with the last phrase of Article 3.2.2.4 of the

Guidebook, which provides that “[i]t is not expected that an objector must demonstrate
satisfaction of each and every factor considered in order to satisfy the standing
requirements”.
(b)
36.

Analysis

As advanced, according to Article 3.2.2.4 of the Guidebook, only

“[e]stablished institutions associated with clearly delineated communities are eligible to file
a community objection”.
37.

In relation to the question of whether the Objector is an established institution,

the Expert will take into consideration several factors. First, the orientative factors outlined
29

Id. (emphasis added).

30

Id.

31

Emphasis added.
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in Article 3.2.2.4 of the Guidebook include “validation by a government” of the objector. In
this case, the Objector was incorporated under Article 6 of the Telecom Law, which states
as follows:
It is hereby established an independent public authority,
called the “General Authority for Regulating the
Telecommunication Sector” for the purpose of performing
the functions and implementing the duties given to it under
this Federal Law by Decree and its Executive Order.32
38.

Furthermore, it is worthwhile noting that the Telecom Law was signed by Mr.

Zayed bin Sultan Al Nahyan, the UAE’s President at the time.33
39.

According to the Telecom Law, the Objector “shall have an independent legal

personality and shall have full capacity to act accordingly and to perform legal actions in
accordance with this Federal Law by Decree, including the capacity to enter into contracts
of all types and to own and lease movable and immovable assets of all types and the
capacity to sue”.34 Therefore, the Objector has an independent legal personality under
UAE’s law and the capacity to sue, which most certainly includes the capacity to file the
Objection.
40.

Second, the Telecom Law was enacted in 2003, which is almost a decade

ago. In the Expert’s view, this period of time is sufficient to consolidate a governmental
agency. More importantly, this evidences that the Objector was not “established solely in
conjunction with the gTLD application process”.35
41.

For the foregoing reasons, the Expert finds that the Objector is an established

institution for the purposes of filing the Objection.
42.

The Expert will now turn to analyze whether the Objector is “associated with

clearly delineated communities” or, in other words, whether it “has an ongoing relationship
with a clearly delineated community”, such as the Muslim community.36 The Expert notes

32

Telecom Law, Article 6.

33

Id., p. 34.

34

Id., Article 7.

35

Guidebook, Article 3.2.2.4.

36

Id.
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that, as opposed to Article 3.5.4 of the Guidebook, the word association in Article 3.2.2.4 is
not preceded by the adjective “strong”.37 As a consequence, in the Expert’s opinion, the
threshold is lower for the purposes of Article 3.2.2.4 than for Article 3.5.4 of the Guidebook.
43.

The question of whether the Muslim community is “clearly delineated” will be

dealt with in section V.B below. For the time being and for the sake of argument, the
Expert will assume that it is a clearly delineated community, an assumption that will be
confirmed below (see ¶¶ 62-67 below).
44.

Each Party places a great deal of emphasis on its association or relationship

with the relevant community. In a few words, the Objector claims to represent a number of
Muslim countries and to have been invited by the OIC to file the Objection whereas the
Respondent sustains that the Objector is acting solely on behalf of the Muslims of the UAE
and that, on the contrary, the Respondent’s position is the one endorsed by the OIC though
one of its affiliates (i.e., ICRIC). Additionally, the Respondent asserts that the Objector
provides domestic technical functions with no relevance whatsoever to the relevant
community.
45.

In the Expert’s view, the threshold requires a “relationship” or an “association”

with a clearly delineated community but does not require an objector – for the purpose of
establishing standing – to represent a substantial portion, not to mention the majority, of the
members of such community. Therefore, the discussion regarding whether the Objector
represents a wider Muslim community than the one circumscribed to the UAE is irrelevant
for the purpose of analyzing the Objector’s standing. The important question is whether the
“relationship” or “association” between the Objector and UAE’s Muslim community in fact
exists.
46.

A few issues should be taken into consideration.

First, under public

international law, the government of a nation is entitled to represent the interests of its
constituents. Second, it has been established that the Objector is a governmental entity
with certain functions and powers.38 Among these functions and powers, the Objector has
37

According to Article 3.5.4 of the Guidebook, there should be “a strong association between the community
invoked and the applied-for gTLD string”. Emphasis added.
38

See ¶¶ 37-41, supra. See also Telecom Law, Article 13.
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been charged with registering and managing the UAE’s country code top-level domains
(ccTLD).39 For these reasons, the Objector is undoubtedly a relevant governmental agency
to represent the people of the UAE in proceedings dealing with the registration of domain
names, including the String.
47.

Indeed, the Objector provides services to the people of the UAE, a country

with a population of 4.7 million (as of 2010).40 There is no doubt that the UAE is a Muslim
country.

This is evidenced by its membership to the OIC and Article 7 of the UAE’s

Constitution:
Islam is the official religion of the Union. The Islamic
Shari’ah shall be a main source of legislation in the Union.
The official language of the Union is Arabic.41
48.

The telecommunication services provided by the Objector in the UAE

certainly benefit the people of the UAE, including its Muslim community. For this reason,
the Expert is of the view that there is a relationship with the Muslim community. As a result,
in the Expert’s opinion, two of the factors listed in the relevant subsection of Article 3.2.2.4
of the Guidebook are satisfied:

49.



“Institutional purpose related to the benefit of the associated community”;
and



“Performance of regular activities that benefit the associated community”.

In addition, the Expert is convinced that the Objector takes a leadership role

in matters related to domain names within the territory of the UAE, which is part of another
factor listed in the same subsection of the Guidebook.42 Hence, the Expert finds that three
out of four factors of the relevant subsection of Article 3.2.2.4 of the Guidebook favor the
Objector’s position.

39

Annex 1 to the Response.

40

Annex 3 to the Response.

41

See
Constitution
of
the
UAE
at
http://www.refworld.org/cgibin/texis/vtx/rwmain?page=category&category=LEGAL&publisher=&type=&coi=ARE&docid=48eca8132&skip
=0. See also Annex 4 to the Response (map showing demographics of Islam at p. 19) and Annex 1 to the
Rejoinder.
42

Guidebook, Article 3.2.2.4 (“The presence of mechanisms for participation in activities, membership, and
leadership”).
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50.

In sum, in the Expert’s view, the Objector can be considered an established

institution with an ongoing relationship with the Muslim community in the UAE. In section
V.B below, the Expert will analyze whether the relevant community is “clearly delineated”
for the purpose of this community objection.
V.

SUBSTANCE OF THE OBJECTION
51.

In this section, the Expert will consider the substance of the Objector’s

community objection. First, the Expert will set the applicable standard. Thereafter, the
Expert will analyze the Parties’ submissions point by point and will reach a number of
conclusions.
A.

Standard

52.

Article 3.5.4 of the Guidebook establishes the four tests that enable the

Expert to “determine whether there is substantial opposition from a significant portion of the
community to which the string may be targeted”. Article 3.5.4 expresses the four tests as
follows:
For an objection to be successful, the objector must prove
that:
• The community invoked by the objector is a clearly
delineated community; and
• Community opposition to the application is substantial;
and
• There is a strong association between the community
invoked and the applied-for gTLD string; and
• The application creates a likelihood of material detriment
to the rights or legitimate interests of a significant portion
of the community to which the string may be explicitly or
implicitly targeted. Each of these tests is described in
further detail below.43
53.

The Expert notes that each one of the four tests transcribed is separated by

the term “and”, which implies that each one of them must be met in order to sustain an
objection. This is further confirmed by the last sentence of Article 3.5.4 of the Guidebook,
which states that “[t]he objector must meet all four tests in the standard for the objection to
43

Id., Article 3.5.4 (emphasis added).
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prevail”. This leaves no room for interpretation and evidences the high threshold that a
community objection must satisfy.
54.

The Expert observes that the Guidebook provides some explanation of the

above-transcribed four tests. For each test, the Guidebook lists some “factors” to steer the
Expert’s judgment. However, as with the factors relating to the standing discussed in ¶¶
34-35 above, the language of the factors relating to each of the four tests is open. In
particular, all factors set forth in Article 3.5.4 of the Guidebook are introduced with an
optional language, such as “a panel could balance a number of factors to determine this” or
“[f]actors that could be balanced by a panel to determine this include”. Once again, this
proves the mere orientative nature of these factors.
55.

Additionally, in all instances the Guidebook mentions that the factors included

therein are not exhaustive (i.e., the Guidebook uses language in the fashion of “including
but limited to” or “include but are not limited to”). Therefore, the Expert may weigh other
factors if considered appropriate.
B.

Is the Community Invoked by the Objector Clearly Defined?
(a)

56.

Objector’s Position

The Objector sustains that the “notion of ‘community’ is wide and broad, and

is not precisely defined by ICANN’s guidebook for the new gTLD program”.44

For the

Objector, such notion “can include a community of interests, as well as a particular ethnical,
religious, linguistic or similar community”.45 In short, the Objector argues that a “community
is a group of individuals who have something in common . . . or share common
values. . . .”46
57.

Hence, the notion of community includes the world’s total number of Muslims,

which the Objector claims to be 1.4 to 1.6 billion people.47 For the Objector, these Muslims

44

Objection, p. 6.

45

Id.

46

Id.

47

Id.
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are adherent to Islam and share common religious values and interests.48 As a result, they
form a clearly delineated community.
(b)
58.

Respondent’s Position

The Respondent’s argument begins with the following caveat:
While Applicant would concede that the .Islam TLD is
targeted generally to Muslim individuals throughout the
globe, it will prove that there is no delineated community of
global Muslims, there is no substantial opposition to the
applications, and there is no likelihood of material
detriment to anyone.49

59.

The Respondent quotes the factors set forth in Article 3.5.4 of the Guidebook

(“Community” subsection) to support the position that “[t]here are no formal boundaries
around who can claim faith in Islam” and adds that “Islam is a religion open to anyone”.50
60.

The Respondent then draws a distinction between Catholicism and Islam in

an attempt to evidence that there is no global hierarchy in Islam, mainly because there are
different branches of Islam.51 Additionally, the Respondent points out that nobody “can
claim to speak for all Muslims, or even a majority of them, particularly on such a topic as
new gTLD applications”.52
61.

For these reasons, the Respondent concludes that the global Muslim

community is not “clearly delineated”.53
(c)
62.

Expert’s Conclusion

The subsection of Article 3.5.4 of the Guidebook regulating the issue at bar

provides that “[t]he objector must prove that the community expressing opposition can be
regarded as a clearly delineated community”. The same subsection expresses that “[i]f
opposition by a number of people/entities is found, but the group represented by the

48

Id.

49

Response, p. 7.

50

Id.

51

Id., pp. 7-8.

52

Id., p. 8.

53

Id.
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objector is not determined to be a clearly delineated community, the objection will fail”.
Therefore, the threshold for this test is not whether a great number of people or entities
oppose, as the Objector appears to suggest, but rather whether the community may in fact
be clearly delineated.
63.

Both the Objector and the Respondent concede that the world’s total

population of Muslims is around 1.6 billion.54 This figure is confirmed by the Wikipedia
articles submitted by Respondent.55
64.

The Expert finds that Muslims in general – regardless of the different

branches of Islam – form a large group of individuals which share at least certain core
values. Support for this consensus is found in a document submitted by Respondent,
which evidences that all Muslims share at least the Five Pillars of Islam:
The Pillars of Islam (arkan al-Islam; also arkan ad-din,
“pillars of religion”) are five basic acts in Islam, considered
obligatory for all believers. The Quran presents them as a
framework for worship and a sign of commitment to the
faith. They are (1) the shahadah (creed), (2) daily prayers
(salat), (3) almsgiving (zakah), (4) fasting during Ramadan
and (5) the pilgrimage to Mecca (hajj) at least once in a
lifetime. The Shia and Sunni sects both agree on the
essential details for the performance of these acts.56
65.

The Respondent agrees with the Expert in this regard, as evidenced in its

application for the String (“[Muslims] are a disparate group, yet they are united through their
core belief”).57 For this reason, the Respondent expressly recognized that the String will be
“targeted” to the “the global Muslim community”.58

Therefore, even the Respondent

54

Objection, p. 6 (“All over the world there are approximately 50 countries having Muslim-majority. With over
1.4 to 1.6 billion followers amounting to approximately 25% of the earth’s population, Islam is the secondlargest and one of the fastest-growing religions in the world.”); Response, p. 5 (“Whereas there were an
estimated 1.57 billion Muslims in the world as of 2009. (Annex 4, Wikipedia article, p. 19.)”).
55

Annex 4 to the Response, p. 1; Annex 1 to the Rejoinder, p. 1.

56

Annex 4 to the Response, p. 6 (emphasis added, footnotes omitted).

57

Annex 13 to the Response, section 18(a). The Respondent further develops this point by expressly
recognizing the following: “Religious concepts and practices include the five pillars of Islam, which are basic
concepts and obligatory acts of worship, and following Islamic law, which touches on virtually every aspect of
life and society, providing guidance on multifarious topics from banking and welfare, to warfare and the
environment”. Id.
58

Response, p. 5.
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Objector mentions that most of the one hundred comments regarding Respondent’s
application for the String are against its registration.66 In addition, the Objector states that
there have been early warnings from the UAE and India, together with expressions of
concern by the Communications and Information Technology Commission (CITC) of the
Kingdom of Saudi Arabia.67 The Objector does not provide any evidence in support of such
allegations.
69.

Furthermore, as mentioned earlier, the Objector submitted together with the

Reply letters of support from governmental agencies of Bahrain, Qatar, Kuwait, Egypt,
Oman, Turkey and Malaysia, as well as from the Gulf Cooperation Council.68
70.

The Objector also claims to have the support of the OIC. In this regard, the

Objector heavily relies on the OIC’s Letter, which claims to be an “invitation” from the OIC
urging all its members to oppose and act against the registration of the String.69 For the
Objector, the OIC “is the collective voice of the Muslim world and ensur[es] to safeguard
and protect the interests of the Muslim world in the spirit of promoting international peace
and harmony among various people of the world”.70
71.

In addition, the Objector submitted with the Reply a draft resolution of the OIC

(to be voted in November 2013) pursuant to which the OIC will presumably oppose the
registration of the String by the Respondent.71
72.

Per the Expert’s request in Procedural Orders No. 1 and 2, the Objector

explained in the Reply the relation between the OIC and both ICRIC and HalalWorld
(because, as discussed below, the Respondent claims that the latter two institutions
support its position).

As to ICRIC, the Objector sustains that “no ‘subsidiary’ or even

‘affiliation’ relation ever existed between OIC and ICRIC”.72 The Objector mentions that
65

Objection, p. 6 (emphasis omitted).

66

Id.

67

Id.

68

Reply, p. 1. See also Annexes 1-8 to the Reply.

69

Objection, pp. 4, 6. As noted, this “invitation” has been provided as Annex 1 to the Objection (in English)
and as Annex 10 to the Rejoinder (in both French and Arabic).
70

Objection, p. 4.

71

Annex 9 to the Reply.

72

Reply, p. 1.
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ICRIC neither appears listed as a subsidiary or affiliate of the OIC in the latter’s official
website nor is there a link to ICRIC included in the section “OIC Organs and Institutions” of
such webpage.73 Further, the Objector sustains that ICRIC’s website does not introduce
the organization as an affiliate of the OIC, but rather merely mentions that ICRIC was
“established through a Memorandum of Understanding between [the Islamic Chamber of
Commerce, Industry and Agriculture (ICCIA)] and the Iran Chamber of Commerce,
Industries and Mines. . . .”74 The Objector recognizes that ICCIA “is an affiliate organ of the
OIC and represents the private sector of 57 member countries”.75 For the Objector, the fact
that ICRIC was established through a Memorandum of Understanding between an affiliate
of the OIC and a national chamber of commerce does not make ICRIC an affiliate of OIC
and does not place ICRIC under OIC’s umbrella.76 On the contrary, for the Objector, ICRIC
is an organization closely related to Iran.77
73.

For the Objector, after analyzing the Charter of the OIC, unless OIC’s Islamic

Summit or the Council of Foreign Ministers recognize ICRIC as an affiliate or member of
the OIC family, the Respondent cannot claim such relation.78 For the Objector, the same is
true for HalalWorld.
74.

As to HalalWorld, the Objector points out that it has not provided its support

for the registration of the String (HalalWorld has only supported the string “.Halal”).79 The
Objector sustains that HalalWorld is nothing more than an affiliate of ICRIC with no
connection with OIC.80 For the Objector, neither the OIC nor the Islamic countries have
entrusted HalalWorld with the task of issuing Halal certifications.81 Instead, there are many

73

Id. See Annexes 10-12 to the Reply.

74

Reply, p. 1 (emphasis omitted). See Annex 14 to the Reply. ICCA was formerly known as “ICCI”. Both
Parties agree on this point. See Reply p. 2 and Rejoinder, p. 2.
75

Reply, p. 2.

76

Id.

77

Id.

78

Id., pp. 1-2. The Objector supports this statement on Articles 23 and 25 of the Charter of the OIC. See
Annex 5 to the Response, Articles 23, 25.
79

Reply, p. 2.

80

Id.

81

Id. See Annex 17 to the Reply.
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Halal certification bodies and the requirements for Halal food labeling vary from one country
to another (which may differ from HalalWorld’s standards).82
75.

For these reasons, the Objector claims to represent a substantial portion of

the relevant community.
(b)
76.

Respondent’s Position

The Respondent, on its part, relies on the language of the Guidebook to

support its position.83

First, the Respondent alleges to have presented “voluminous

evidence and documented support from many community leaders and leadership
organizations”, as well as a letter from the Ministry of ICT of Iran (Information Technology
Organization), in support of its application for the String.84 These documents have been
provided as Annexes 6 though 9 to the Response and Annexes 2 through 4 to the
Rejoinder. The Respondent argues that support for its application generally comes from
the following categories of entities:
1. Major Organizations / Associations / Leaders
representing Muslim populations throughout the world -from Belarus to Brazil, such as the ICRIC, HalalWorld, The
Management Center for Islamic Schools of Thought, the
ECO Cultural Institute, and Dr. Mahatir Bin Mohamed.
2. Islamic Institutes / NGOs in Muslim Countries -- some
17 of them, such as Islamic Unity Magazine, and The
Association of Development, Promotion, Production and
Trade of Halal, and Brasil Halal Foods.
3. Famous Muslim Researchers / Academic people -three well-respected academics.
4. Newspapers / Media / Publications – eleven different
popular media outlets.85
77.

Among the letters of support, the Respondent argues that the most relevant

entity within the OIC – ICRIC – has fully endorsed the Respondent’s new gTLD

82

Reply, p. 2.

83

Response, p. 8.

84

Id.; Annex 4 to the Rejoinder.

85

Response, p. 6.
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application.86

In this regard, the Respondent has furnished a letter of support to its

application signed by ICRIC’s Director General.87

Therefore, “by logical extension, the

[Objector] effectively admits that a majority of the global Muslim community supports the
Applicant”.88 In addition, the Respondent claims to have furnished a positive letter from
HalalWorld, a widespread Halal certification body operated by ICRIC.89
78.

Pursuant to the Expert’s instructions in Procedural Orders No. 1 and 2, the

Respondent further explained in the Rejoinder the relation between the OIC and both
ICRIC and HalalWorld. The Respondent places emphasis on the fact that ICRIC was
established via a Memorandum of Understanding between ICCIA – an affiliate of OIC – and
a local chamber of commerce in order to evidence ICRIC’s affiliation with the OIC.90 In
addition, the Respondent points out that ICCIA’s Secretary General is a Vice Chairman of
ICRIC and that ICRIC’s Board Members are appointed by ICCIA.91 As to HalalWorld, the
Respondent first mentions that ICRIC operates HalalWorld.92 Then, citing Annex 17 to the
Reply, the Respondent claims that HalalWorld’s “mandate stems from the OIC adoption of
Halal Food Standards”.93
79.

Second, for the Respondent, the Objector refers in its Objection to around

one hundred “unspecified public comments”, which are “unsupported with evidence of [the]
same”.94 For this reason, the Respondent argues that the Expert should disregard such
comments.95
80.

Third, the Respondent points out that neither India nor the Kingdom of Saudi

Arabia – or anyone else besides the Objector – has filed objections to Respondent’s
86

Id., pp. 6, 8.

87

Annex 6 to the Response.

88

Response, p. 8.

89

Id., p. 6. See also Annex 7 to the Response.

90

Rejoinder, p. 2. As mentioned earlier, ICCA was formerly known as “ICCI”. Both Parties agree on this
point. See id. and Reply p. 2.
91

Rejoinder, p. 2 (citing Annex 6 to the Response, p. 7).

92

Id.

93

Id. Notably, the Respondent does not attempt to evidence any direct relationship between HalalWorld and
the OIC.
94

Response, p. 9.

95

Id.
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application.96 The Respondent adds that only one of the 57 members of the OIC – namely,
the UAE – has formally filed a community objection through the Objector, which would
clearly indicate the lack of support for the Objection from the OIC.97
81.

In the Rejoinder, the Respondent argues that Bahrain, Kuwait, Oman, Qatar,

Turkey, Malaysia and the Gulf Cooperation Council, all of which have submitted letters of
support to UAE’s objection, amount to a “small fraction of the global Muslim population”.98
As to Malaysia, the Respondent asserts that the email from the Malaysian representative
does not even clearly support the Objection.99 In any case, the Respondent argues that all
these countries cannot be deemed “substantial opposition”.100

In addition, for the

Respondent, many Muslims live in non-OIC countries.101
82.

Moreover, the Respondent points out that the OIC is composed of 57

members and these 7 countries only amount to just over 10% of the OIC member countries
(or roughly 6% of the Global Muslim population).102
83.

Finally, as to the OIC’s draft resolution submitted with the Reply, the

Respondent elaborates a few arguments. For the Respondent, such draft is yet to be
voted.103 In this regard, the Respondent points out that the OIC will presumably not reach a
consensus.

For this reason, a vote will be taken with no guarantees that the draft

resolution will eventually be approved.104
84.

In sum, for Respondent, the Objection should fail because the Objector has

failed to evidence substantial opposition to Respondent’s application.

96

Id., pp. 8-9.

97

Id., p. 9.

98

Rejoinder, p. 1. Surprisingly, the Respondent omits that Egypt also filed a letter of support to the Objector’s
position (see Annex 1 to the Reply). However, the Expert considers this omission a bona fide error and not
an attempt to mislead.
99

Id., n. 1.

100

Id., p. 1.

101

Id.

102

Id.

103

Id.

104

Id., pp. 1-2.
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(c)
85.

Expert’s Conclusion

According to Article 3.5.4 of the Guidebook (“Substantial Opposition”

subsection), “[t]he objector must prove substantial opposition within the community it has
identified itself as representing”.
opposition”.

The key element of this provision is “substantial

For this reason, quite unsurprisingly, the Guidebook concludes the same

subsection by stating that, “[i]f some opposition within the community is determined, but it
does not meet the standard of substantial opposition, the objection will fail”.
86.

The Expert agrees with the Respondent in that the OIC is a political

organization and not a religious one.105

However, the OIC is the second largest

international organization after the United Nations,106 and among OIC’s objectives is “[t]o
disseminate, promote and preserve the Islamic teachings and values based on moderation
and tolerance, promote Islamic culture and safeguard Islamic heritage”.107 Therefore, the
Expert agrees with the Objector that the OIC is a valid speaker for the world’s Muslim
population.108
87.

The first question presented to the Expert is whether the OIC has urged its

members to file an objection to Respondent’s application or has simply invited its members
to review such application and act if necessary.
88.

Article 38 of the Charter of the OIC states that the “[l]anguages of the

Organisation shall be Arabic, English and French”.109 This Article does not establish that
any language should prevail over the others and thus all of them are equally valid. As a
consequence, if the versions of the OIC’s Letter written in two official languages are
identical, but differ from the one written in a third official language, the former versions
should prevail over the latter one.

105

See Rejoinder, p. 2.

106

Annex 2 to the Response, p. 1.

107

Annex 5 to the Response, Article 1(11).

108

See Objection, p. 4 (“The [OIC] is the collective voice of the Muslim world and ensur[es] to safeguard and
protect the interests of the Muslim world in the spirit of promoting international peace and harmony among
various people of the world”).
109

Annex 5 to the Response, Article 38.
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The OIC member States should seize this important
opportunity to act quickly against any party that wishes to
own the gTLDs that end with (.ISLAM) or (.HALAL). And
encourages the member States to file within the time limit
specified their objections, if any, to prevent any company
or private institution from buying or registering the gTLD
(.ISLAM) or (.HALAL) to avoid any complications that
could lead to any disputes or the misuse of these
gTLDs.112
92.

This language is clearly stronger than the English and French versions.

However, by including the underlined words “if any”, the Expert finds that the OIC left to the
member States the ultimate decision of filing an objection or not.

Hence, the OIC

anticipated that no objections may be filed by the member States should none of them
chose to do so. This may be indicative of the intention behind this version of the letter, but
the drafting could have easily been less ambiguous. In any case, a detailed discussion and
analysis of this wording is irrelevant, as the Expert has already found that the English and
French versions of the OIC Letter shall prevail.
93.

As to OIC’s draft resolution submitted with the Reply, two points should be

addressed in this Expert Determination. First, the Expert is of the opinion that it is a mere
draft with no binding power. In this regard, the Expert agrees with the Respondent in that
the approval of OIC’s draft resolution is yet to be seen.113 The resolution may not be
adopted by a unanimous vote because it may find the opposition of at least Iran.114 Since
the Objector has not furnished letters of support from the necessary majority of OIC’s
members to pass such resolution, it is not evidenced that it will be approved for sure.
Second, OIC’s draft resolution refers to a report from OIC’s General Secretariat on the
matter which has not been submitted to the Expert by either Party.115 Without such report,
the Expert cannot assess the recommendation of OIC’s General Secretariat to its member
States on the position they should take when voting the OIC’s draft resolution. For these
reasons, it remains unclear whether OIC’s draft resolution will finally be approved.
112

The Expert sought an independent translation of this passage from another member of his firm. Emphasis
added.

113

Rejoinder, p. 1.

114

Annex 4 to the Rejoinder.

115

Annex 9 to the Reply.
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94.

The Respondent has provided a letter of support from ICRIC.116 The Parties

disagree as to the relationship between ICRIC and the OIC, but both Parties agree that
ICRIC was established by a Memorandum of Understanding between ICCIA – an affiliate of
OIC – and a local chamber of commerce.117 In the Expert’s opinion, the Respondent has
failed to evidence that ICRIC is a subsidiary, an affiliate or is otherwise under the umbrella
of the OIC. This is also confirmed by the fact that nowhere does the OIC refer to ICRIC as
a subsidiary or an affiliate thereof. Nor does ICRIC hold itself as a subsidiary or an affiliate
of the OIC.
95.

As to the letter from HalalWorld, the Expert agrees with the Objector that it

only refers to the string “.Halal” and thus cannot be considered as a valid letter of support
for the String.118

Therefore, there is no need to analyze the relationship between

HalalWorld and the OIC.
96.

In light of the foregoing, it has not been established whether the OIC favors or

disfavors the Respondent’s application for the String. Consequently, the Expert is of the
opinion that the OIC remains neutral as to the registration of the String by the Respondent.
97.

Notably, the OIC itself has not filed an objection.

Dr. Alain Pellet, the

Independent Objector, expressed in a report discussed by both Parties that
In the present case, the [Independent Objector] is of the
opinion that the Organization of Islamic Cooperation is an
established institution representing and associated with a
significant part of the targeted community.
The
Organization of Islamic Cooperation is already fully aware
of the controversial issues and is better placed than the IO
to file an objection, if it deems it appropriate.119

116

Annex 6 to the Response.

117

At the time, ICCIA was known as ICCI.

118

See Annex 7 to the Response

119

Annex 12 to the Response, last paragraph (emphasis added). The Independent Objector may file
objections against “highly objectionable” gTLD applications to which no objection has been filed. The
Independent Objector is limited to filing two types of objections: (i) Limited Public Interest objections and (ii)
Community objections. The Independent Objector acts solely in the best interests of the public who use the
global Internet. See Article 3.2.5 of the Guidebook.
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98.

In our case, as it is plainly evident, the OIC did not deem it appropriate to file

a community objection itself.

In the Expert’s opinion, this is a confirmation of OIC’s

neutrality in this matter.
99.

On a separate note, the Respondent places great emphasis on the number of

letters of support to its position from individuals and organizations. However, regardless of
the level of endorsement to Respondent’s application, the ultimate test under the
Guidebook is whether there is substantial opposition and not whether there is a substantial
level of support. Therefore, the Expert will focus exclusively on the letters of support to the
Objector’s position.
100.

The Expert observes that only the Objector has filed an objection against

Respondent’s application. No other individual, organization or country – whether member
of the OIC or not – has opposed Respondent’s application within ICANN’s relevant
channel.
101.

Some countries – such as India and Saudi Arabia – inquired about

Respondent’s application and raised some early concerns in this regard.120 However, since
such countries neither filed a separate objection nor subscribed that of the Objector, the
Expert can draw the conclusion that they finally did not officially back a community
objection to Respondent’s application. In fact, in Procedural Order No. 2 the Objector was
instructed to submit additional letters of support but did not submit letters from these two
countries.

This is highly indicative of their lack of official support to the Objector’s

community objection.
102.

The Objector filed with the Reply letters of support from governmental

agencies of Bahrain, Qatar, Kuwait, Egypt, Oman, Turkey and Malaysia, as well as from
the Gulf Cooperation Council.121 The Gulf Cooperation Council is composed of the UAE,
Bahrain, Saudi Arabia, Oman, Qatar and Kuwait.122

120

Therefore, the Gulf Cooperation

Objection, pp. 5-6; Annexes 10 and 11 to the Response.

121

Reply, p. 1. See also Annexes 1-8 to the Reply. For the avoidance of doubt, the Expert is satisfied that
the email of the Malaysian representative sufficiently supports the Objector’s position. See Annex 4 to the
Reply (“I would like to express my support [to] the UAE and other lslamic countries with regards to the
application of .islam and .halal.”).

122

See www.gcc-sg.org/eng/. See also Annex 8 to the Reply.

-27-

Council would only add to the list of supporting countries, at best, Saudi Arabia. However,
the Expert has previously found in ¶ 101 above that the opposition of Saudi Arabia has not
been evidenced. Consequently, the Objector has only evidenced support from 8 countries
(including itself and excluding Saudi Arabia) out of a total of 57 which form the OIC.
103.

Furthermore, the Objector has referred to around one hundred comments to

Respondent’s application of which, allegedly, the majority are against such application.
However, no evidence of such comments has been provided to the Expert and thus the
Objector has failed to meet its burden of proof in this regard.
104.

In accordance with the foregoing, the Expert finds that the “[n]umber of

expressions of opposition relative to the composition of the community”, which is the first
factor in the “substantial opposition” subsection of Article 3.5.4 of the Guidebook, favors
Respondent’s position.
105.

The same is true for the second factor listed in the same subsection of the

Guidebook. More precisely, the Guidebook finds relevant “[t]he representative nature of
entities expressing opposition”. As has been evidenced, the Objector cannot speak for the
OIC or any other member thereof. At best, the Objector could speak for the citizens of the
UAE and the other 7 supporting countries only. There are around 1.6 billion Muslims
worldwide,123 but the total Muslim population of the 8 opposing countries is 207 million,
representing roughly 13% of the Muslims of the world.124 In the Expert’s opinion, this is not
a substantial portion of the Muslims around the world for the purposes of sustaining a
community objection. Therefore, the Expert finds that this factor favors the Respondent.
106.

As to the “[l]evel of recognized stature or weight among sources of

opposition”, which is the third factor listed in the Guidebook, the Expert wishes not to
minimize the authority of the Objector. However, Article 13 of the Telecom Law generally
circumscribes the Objector’s functions and power’s within the territory of the UAE.
Therefore, the Expert finds that the Objector does not have sufficient international weight –
without the support of a substantial number of Muslim countries or the OIC itself – to
globally represent the interests of the Islamic community throughout the world. For the
123

Annex 4 to the Response, p. 1; Annex 1 to the Rejoinder, p. 1.

124

Calculaton made using data from Annex 1 to the Rejoinder.
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avoidance of doubt, for the reasons given in ¶ 105 above, the Expert is of the opinion that
the other 7 supporting countries cannot be considered as a substantial number.
107.

Finally, as to the factor related to costs incurred by the Objector in expressing

opposition,125 no other costs have been evidenced besides those related to the Centre’s
filing fee and request for deposit of the estimated costs, which have been paid by ICANN.126
The Expert will also assume some costs related with the Objector’s legal representation in
this proceeding. All these costs do not appear to be excessive in relation to the potential
impact of a decision affecting a community of around 1.6 billion people. Additionally, the
Objector has furnished no evidence of pursuing any “other channels the objector may have
used to convey opposition”.127 Thus, this factor disfavors the Objector.
108.

The Expert does not need to consider any other factors and is confident in

reaching the conclusion that there is opposition to Respondent’s application to some
extent, but such opposition is not substantial. Accordingly, the Objection must fail.
D.

Is there a Strong Association between the Applied-for gTLD and the Community
Represented by the Objector?
(a)

109.

Objector’s Position

The Objector sustains that the applied-for gTLD explicitly targets the Islamic

community.128

In this regard, the Objector quotes the following passage from the

Respondent’s application:
There are hundreds of millions of Muslims worldwide,
practicing their faith in a huge variety of different ways.
They are a disparate group, yet they are united through
their core beliefs. They are a group whose origins are
found some 1400 years in the past, their ethnicity often
inextricably linked with their faith. Hitherto, however, there
has been no way to easily unify them and their common

125

Guidebook, Article 3.5.4 (“Substantial Opposition” subsection) (“Costs incurred by objector in expressing
opposition, including other channels the objector may have used to convey opposition”).

126

See ¶ 12, supra. See also Email from ICANN to Mr. Abdulrahman Almarzouqi, dated March 12, 2013.

127

Guidebook, Article 3.5.4 (“Substantial Opposition” subsection).

128

Objection, p. 6.
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appreciation of Islam.
this.129
110.

The .ISLAM gTLD will change

The Objector cites substantively Dr. Alain Pellet’s report, which mentions that

the Respondent had acknowledged the sensitivity of the String.130

Moreover, in the

Objector’s opinion, the governance platform designed by the Respondent for the String –
which purports to include the OIC – is evidence that the String targets the Muslim
community.131
111.

For the Objector, the fact that the Respondent is gathering letters of support

from Islamic communities throughout the world is additional evidence that the String is
targeting the Muslim community.132

In addition, the Objector argues that the letters of

support furnished by Respondent:133 (i) come from a minority of the Islamic population and
represent less than 5% of the world’s total Muslims; (ii) do not include many of the
branches of Islam; and (iii) are not signed by current officials of governments or of
International Organizations (such as the OIC).
(b)
112.

Respondent’s Position

In page 7 of the Response, the Respondent lists the four tests contained in

Article 3.5.4 of the Guidebook and thereafter analyzes them one-by-one, except for the one
that requires “a strong association between the community invoked and the applied-for
gTLD string”.134 The Expert takes note of this omission.
113.

In addition, in the conclusion of the Response, the Respondent stresses that

the Objector has failed to “prove standing or three of the four elements of a Community
Objection”.135 The omitted fourth element seems to be the association between the appliedfor gTLD and the community represented by the Objector.

129

Id. (quoting Annex 13 to Response, section 18(a)).

130

Id.

131

Id.

132

Id.

133

Id.

134

Response, pp. 7-12.

135

Id., p. 12 (emphasis added).
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114.

This is confirmed by the Respondent in another section of the Response,

where it expressly acknowledges that the Objector “does not represent the global Muslim
community to which the .Islam TLD will be targeted”.136
(c)
115.

Expert’s Conclusion

The Respondent appears not to dispute the association between the String

and the community represented by the Objector.

However, this does not prevent the

Expert from analyzing the issue.
116.

According to Article 3.5.4 of the Guidebook (“Targeting” subsection), “[t]he

objector must prove a strong association between the applied-for gTLD string and the
community represented by the objector”. The last sentence of such subsection stipulates
that, “[i]f opposition by a community is determined, but there is no strong association
between the community and the applied-for gTLD string, the objection will fail”.
117.

In section V.B(c) above, the Expert found that the relevant community is

clearly defined. The question now is whether the String has a “strong association” with
such community. The first salient fact is the identity of the terms. Indeed, the String is
precisely the word “Islam”. It is patently clear that Muslims in general will be identified by
the String.
118.

According to the foregoing, the last factor listed in the corresponding

subsection of the Guidebook is met (i.e., “[a]ssociations by the public”).

It is hard to

imagine anyone who will not associate the String with Islam.
119.

Moreover, according to the corresponding subsection of Article 3.5.4 of the

Guidebook, another factor that the Expert may analyze is the “[s]tatements contained in
application”. The statements contained in the application are very clarifying in this regard.
In addition to the passage quoted at ¶ 109 above, Respondent’s application contains many
other references that unequivocally result in that the targeted audience is the Islamic
community. Indeed, other instances of statements in Respondent’s application that support
the conclusion that there is a strong association between the String and the Muslim
community are:
136

Id., p. 5 (emphasis added).
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120.



“A robust gTLD has the power to bring together Muslims across national
borders in a free-flowing exchange of information and commerce. There is
not a .COM or .ORG equivalent of .ISLAM--a domain that has universal
appeal across a common religion”.137



“The .ISLAM gTLD will increasingly open up the vast resources of the
Internet and the interconnectedness it brings to the Muslims community
[sic], while stimulating the introduction of more information and resources
among Muslims online”.138



“The benefits of the .ISLAM gTLD will be manifold, not just to registrants
but also to tens of millions of Muslim internet users, as well as many
others with an interest in or curiosity regarding Islam”.139



“As it is rolled out, the .ISLAM gTLD will rapidly develop as the gTLD of
choice among Muslims in all countries. The demand for Islamic content
from this group isn’t and won’t be satisfied by .COM or .ORG offerings
within the current gTLDs and in fact has hampered collaboration and
innovation. The Islamic people demand content that is tailored to their
own unique needs and wants, under the umbrella of a dedicated gTLD”.140



“The history of .COM will be of interest here, because .ISLAM should grow
quickly and face demand as high among the Muslim community as .COM
has in the English-language online community”.141

Another factor contained in the “Targeting” subsection, namely the “[o]ther

public statements by the applicant”, sheds light in this regard.142 In the Response, the
Respondent explicitly acknowledges that the String will specifically target the Muslim
community:
The ICRIC has provided a letter of support to the Applicant
with respect to both the .Halal and .Islam TLDs. (Annex
6.) ICRIC operates the only Halal certification body to be
recognised by all Islamic countries, HalalWorld, which
provided a separate letter of support. (Annex 7.) This is a
strong sign of support from this TLD’s target community.143

137

Id., section 18(a).

138

Id.

139

Id., section 18(b).

140

Id.

141

Id., section 18(c).

142

Guidebook, Article 3.5.4 (“Targeting” subsection).

143

Response, p. 6.
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121.

Elsewhere in the Response, the Respondent makes a similar concession

when it states that the Objector “does not represent the global Muslim community to which
the .ISLAM TLD will be targeted”.144 Additionally, the Respondent “concede[s] that the
.Islam TLD is targeted generally to Muslim individuals throughout the globe”.145
122.

The Respondent even provides letters of support from different Islamic

organizations.146 Therefore, the Respondent has conceded that the String will have effects
in the Muslim community.
123.

In sum, the Expert finds that there is a strong association between the String

and the community represented by the Objector, which is the Muslim community.
E.

Does the Application Create a Likelihood of Material Detriment?
(a)

124.

Objector’s Position

For the Objector, “there is clearly a level of certainty that the alleged

detrimental outcome[ ] will occur” because of the “obvious lack of community involvement
and support” to Respondent’s application.147 The Objector explains that the obvious lack of
support from the majority of the community will “most probably” result in that the String will
“be dominated by a subgroup from the religion and will ignore the interests of the remaining
majority”.148
125.

The Objector highlights that religion is an “extremely sensitive subject”.149

Since Islam includes different subgroups and sects, it would be very difficult to unite all of
them under the same gTLD unless an organization that represents the community (or its
majority) runs and supports said domain.150 For the Objector, the Respondent’s application
fails to evidence any mechanisms that will effectively prevent abuses or misuses of the
String, which is further exacerbated by the fact that the Respondent is not supported by the

144

Id., p. 5 (emphasis added).

145

Id., p. 7.

146

Id., p. 5. See also Annexes 6-9 to the Response and Annexes 2-3 to the Rejoinder.

147

Objection, p. 7.

148

Id.

149

Id., p. 8.

150

Id.
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majority of the Muslim community.151 The Objector concludes that all this will result in
damage to the reputation of the Muslim community.152
(b)
126.

Respondent’s Position

The Respondent relies on the factors included in Article 3.5.4 of the

Guidebook (“Detriment” subsection).153 For the Respondent, the Objector “wholly fails to
provide any evidence by which the Applicant or the Panel could assess these factors”.154
The Respondent argues that the Objector mistakenly places emphasis on the lack of
support and that it merely speculates on a possible dominance by a religious subgroup,
which is totally unsupported because (i) Respondent has furnished substantial community
support to its application; and (ii) allowing a dominance by a subgroup will make no sense
from a business perspective.155
127.

Furthermore, the Respondent argues that it has repeatedly promised to

operate the String “in the best interests of the community as a whole” and quotes its
response to ICANN’s Government Advisory Committee’s Beijing Communiqué.156 In such
response, the Respondent pledged to implement measures “to limit second-level domain
registrations to those of Muslim faith or with a positive interest in the Muslim community”
and expressed that it “will not tolerate radical content or criticism of Islam and the Muslim
faith”.157 The Respondent “will take immediate and severe action” if necessary and will
establish “safeguards, keyword alerts, name selection polices, all governed by an
Acceptable Use Policy and post registration protections”.158
128.

The Respondent points out that it has drafted a “Governance Model for its

TLDs”,159 which led the Indian Government to withdraw its concerns about the String.160 In
151

Id.

152

Id.

153

Response, p. 9.

154

Id.

155

Id. p. 10.

156

Id. (attached to the Response as Annex 11).

157

Id. (quoting Annex 11 to the Response).

158

Id. (quoting Annex 11 to the Response).

159

Annex 10 to the Response.

160

Response, p. 10.
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addition, the Respondent explains that, as mentioned in the String application, it “will
endeavor to the utmost in order to minimize the social costs to registrants of a .ISLAM
second-level domain”.161 The Respondent highlights the adoption of a policy matrix and
other recommendations, as well as a complaint resolution service, all of which are geared
towards minimizing harm in TLDs.162
129.

The Respondent also explains that it has made a binding public interest

commitment whereby certain requirements are imposed on the registry operator to foster
transparency and to avoid misuses and abuses of the String.163
130.

For the Respondent, all the above “documented efforts and intentions must

outweigh [Objectors]’s rank speculation as to the applicant’s intentions”.164
131.

On a separate note, the Respondent places strong emphasis on the fact that

Dr. Alain Pellet, ICANN’s Independent Objector, “thoroughly reviewed the purported public
opposition to the .Islam TLD, and found no basis for any objection”.165
132.

Finally, the Respondent sustains that the “global Muslim community is not

dependent upon the DNS for its core activities”, which stands for “Domain Name System”,
and that there “will be no damage to anyone, but instead the TLDs will operate to the
benefit of the global Muslim community”.166
(c)
133.

Expert’s Conclusion

Article 3.5.4 of the Guidebook (“Detriment” subsection) requires that the

“objector must prove that the application creates a likelihood of material detriment to the
rights or legitimate interests of a significant portion of the community to which the string
may be explicitly or implicitly targeted”. Notably, the Guidebook adds that “[a]n allegation of
detriment that consists only of the applicant being delegated the string instead of the
objector will not be sufficient for a finding of material detriment”.
161

Id., p. 11 (quoting Annex 13, section 18(c)).

162

Id.

163

Id., pp. 11-12.

164

Id., p. 12.

165

Id., p. 10.

166

Id., p. 12. “DNS” means “Domain Name System”.
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134.

The Guidebook sets a high bar in order for the Expert to find any detriment:
If opposition by a community is determined, but there is no
likelihood of material detriment to the targeted community
resulting from the applicant’s operation of the applied-for
gTLD, the objection will fail.167

135.

In this case, as discussed in section V.C(c) above, there is some opposition

from the community but such opposition is not substantial. The question now presented is
the likelihood of material detriment to the targeted community. To reach an answer, the
Expert will analyze the factors included in the relevant subsection of Article 3.5.4 of the
Guidebook.
136.

The first factor in the Guidebook is:
Nature and extent of damage to the reputation of the
community represented by the objector that would result
from the applicant’s operation of the applied-for gTLD
string

137.

The Expert finds particularly illustrating Dr. Pellet’s report to address this

point.168 Dr. Pellet reviewed a number of binding and non-binding international instruments,
both at global and regional levels, which deal with the freedom of religion.169 The Expert
notes that a common denominator of these instruments is the protection of freedom of
religion and the freedom to manifest one’s religion. Of particular relevance is the Universal
Declaration of Human Rights, adopted by the United Nations General Assembly on 10
December 1948.

Notably, the UAE has been a member of the United Nations since

1971.170
138.

As Dr. Pellet correctly mentions, the Universal Declaration of Human Rights

explicitly says:

167

Guidebook, Article 3.5.4 (“Detriment” subsection) (emphasis added).

168

A copy of this report is attached to the Response as Annex 12.

169

Annex 12 to the Response (Limited Public Interest Objection section, ¶¶ 5-10).

170

See www.un.org/en/members/.
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Everyone has the right to freedom of thought, conscience
and religion; this right includes freedom to change his
religion or belief, and freedom, either alone or in
community with others and in public or private, to manifest
his religion or belief in teaching, practice, worship and
observance.171
139.

For the Expert, the registration of the String will contribute to promoting this

objective, as it will become a vehicle for Muslims to express themselves and expand their
faith across the world.
140.

The possible damages asserted by the Objector, which have not been

sufficiently evidenced, are outweighed by the necessity of promoting human rights, such as
the freedom of religion and the opportunity for every individual to manifest his or her own
religion. Therefore, this factor favors the Respondent.
141.

The second factor in the Guidebook is:
Evidence that the applicant is not acting or does not intend
to act in accordance with the interests of the community or
of users more widely, including evidence that the applicant
has not proposed or does not intend to institute effective
security protection for user interests

142.

The Objector has certainly not provided any evidence that the Respondent is

not acting or does not intend to act in accordance with the interests of the Muslim
community. On the contrary, the Respondent has promised to operate the String in a
manner that will prevent “radical content or criticism of Islam and the Muslim faith”, and the
Respondent “will take immediate and severe action against this should it occur”.172
143.

It has been evidenced that the Respondent intends to implement security

measures to avoid the misuse or abuse of the String.173 In this regard, the Guidebook does
171

Universal Declaration of Human Rights, Article 18 (emphasis added) (quoted in Dr. Pellet’s report at
Limited Public Interest Objection section, ¶ 6).

172

Annex 11 to the Response, p. 2. See also Annex 13 to the Response, section 18(b) (“Equally, AGITSys
will not tolerate radical content, nor will it tolerate content that criticizes Islam and the Muslim faith. Immediate
and severe action will be taken against registrants promulgating either, and a black list will be created in an
attempt to pre-empt any such attempts.”).

173

Annex 10 to the Response, pp. 13-18; Annex 2 to the Rejoinder, pp. 31-38; Annex 11 to the Response, p.
2; Annex 13 to the Response, section 18(b). The Respondent has furnished a new version of Annex 10 to the
Response as Annex 2 to the Rejoinder. See Annex 2 to the Rejoinder.
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not require that the measures be in place at this time, but rather that such measures be
proposed (or an appearance of an intention to propose or implement them in the future).
144.

Among these measures already proposed, the Respondent intends to:



Design a multi stakeholder governing system (a/k/a “Policy Advisory Council),
where Islamic governments, organizations and individuals will have
representatives that will participate in the management of the String under
direct supervision of a multinational Islamic organization or institute.174



Implement a strict policy under which not everyone will be eligible to apply for
a second-level “.Islam” domain, but only those who meet certain
requirements.175 Additionally, certain second-level domains will be restricted
and all second-level domains will be subject to a policy of use.176



Impose penalties and suspensions upon violators of the user’s policy.177



Include one addendum to its Registry Agreement with ICANN whereby certain
requirements will be imposed on the registry operator in order to promote
transparency and avoid misuses or abuses.178

145.

In accordance with the above, the second factor favors the Respondent.

146.

The third factor in the Guidebook is:
Interference with the core activities of the community that
would result from the applicant’s operation of the appliedfor gTLD string

147.

The key language in this factor is “core activities”. In ¶ 64 above the Expert

transcribed the five pillars or core principles of Islam. The Expert is of the opinion that the
operation of the String will not, on its face, interfere with any of them. Nonetheless, as
discussed above, the Respondent intends to implement policies and mechanisms to ensure
that the integrity of Islam is preserved. Consequently, this factor favors the Respondent.
148.

The fourth factor in the Guidebook is:
Dependence of the community represented by the
objector on the DNS for its core activities

174

Annex 10 to the Response, pp. 13-15; Annex 2 to the Rejoinder, pp. 31-33.

175

Annex 10 to the Response, pp. 16-17; Annex 2 to the Rejoinder, p. 34.

176

Annex 10 to the Response, pp. 17-18; Annex 2 to the Rejoinder, p. 35.

177

Annex 10 to the Response, p. 18; Annex 2 to the Rejoinder, p. 36. See also Annex 13 to Response,
section 18(b).
178

Response, pp. 11-12; Annex 14 to the Response.
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149.

The Respondent has stated that “[t]he global Muslim community is not

dependent upon the DNS for its core activities”.179 The Objector has remained silent in this
regard.
150.

Islam originated around 1400 years ago, long before Internet was created.180

Therefore, the Islamic community is not dependent on the DNS. As a result, this factor
favors the Respondent.
151.

The fifth factor in the Guidebook is:
Nature and extent of concrete or economic damage to the
community represented by the objector that would result
from the applicant’s operation of the applied-for gTLD
string

152.

Neither of the Parties has argued a concrete or economic damage to the

Islamic community. In fact, the Expert is of the opposite view. In line with ¶ 139 above, the
Expert agrees with the Respondent in that the String may serve as a platform for the
expansion of online Islamic resources.181
153.

The sixth factor in the Guidebook is:
Level of certainty that alleged detrimental outcomes would
occur

154.

The Objector has not evidenced any immediate or imminent detriment.

Rather, the Objector has speculated with some possible outcomes.

In light of the

foregoing, the Expert finds that the likeliness of detriment to the Muslim community, though
possible, is remote. As a consequence, this factor favors the Respondent.
155.

In sum, the Expert concludes that the Objector has failed to prove the

likelihood of any material detriment to the rights or legitimate interests of a significant
portion of the Islamic community. For this reason, the Objection must fail.

179

Response, p. 12.

180

Annex 4 to the Response, p. 11.

181

Annex 18 to the Response, section 18(b).
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VI.

COSTS
156.

In accordance with Article 14(e) of the Procedure, the Centre shall refund to

the prevailing party its advance payment of costs.
VII.

SUMMARY OF FINDINGS
157.

Within the 45 day time-limit set forth in Article 21(a) of the Procedure, the

Expert concludes as follows:

158.

(i)

the Objector has standing to file the Objection;

(ii)

the community invoked by the Objector is clearly defined;

(iii)

there is not substantial opposition from the community to Respondent’s
application;

(iv)

there is a strong association between the String and the community
represented by the Objector;

(v)

Respondent’s application does not create a likelihood of any material
detriment to the rights or legitimate interests of a significant portion of
the relevant community;

(vi)

the Centre shall refund to the prevailing party its advance payment of
costs; and

(vii)

this Expert Determination shall be published in full.

For these reasons, the prevailing party is the Respondent and thus the

Objection shall be dismissed.
VIII. DECISION
159.

For the above reasons and according to Article 21(d) of the Procedure, I

hereby render the following Expert Determination:
(i)

The Objection of the Telecommunications Regulatory Authority of the
United Arab Emirates is dismissed;

(ii)

Asia Green IT System Bilgisayar San. ve Tic. Ltd. Sti. prevails; and

(iii)

Asia Green IT System Bilgisayar San. ve Tic. Ltd. Sti.’s advance
payment of costs shall be refunded by the Centre to Asia Green IT
System Bilgisayar San. ve Tic. Ltd. Sti.
****
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Date: 24/October/2013

Signature:___________________
Bernardo M. Cremades
Expert
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Expert Witness Statement
Kurt Pritz

WITNESS STATEMENT OF KURT PRITZ
1.

My name is Kurt Pritz. I am Executive Director of the Domain Name

Association (“DNA”), a non profit global business association that represents the
interests of the domain name industry. I make this witness statement in support of the
request for Independent Review Process (“IRP”) submitted by Donuts Inc. (“Donuts”)
pertaining to its New Generic Top Level Domain Name (“gTLD”) applications for
.SPORTS, .SKI and .RUGBY.
Background and Qualifications
2.

I am a citizen of the United States and reside in Thousand Oaks,

California. I hold a Bachelor of Science in Physics from Rensselaer Polytechnic Institute,
a Master of Science degree in Physics from Virginia Tech and an MBA from the
University of Michigan. I am also a licensed attorney admitted to the California Bar.
3.
the

I have extensive experience in the domain name industry. Currently with

A, I direct all activities designed to serve the interests of our domain industry

members, comprised of country code and generic domain name registry operators and
domain name registrars. I lead membership recruitment, and oversee the activities of
our Technical, Marketing and Policy Committees, which all seek to improve the
operation of the Domain name System and provide new choices for Internet users
globally. More information about the organization appears at http://www.thedna.org/.
4.

Prior to joining the DNA, I served as Chief Strategy Officer and Senior Vice

President of Stakeholder Relations for ICANN for nearly ten years, where ne f my
primary responsibilities was to lead the introduction of the New gTLD Program,
preparing and presenting many policy and implementation position papers to the ICANN
Community and Board. I attach my current curriculum vitae for more information
regarding my experience and expertise.
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The New gTLD Program
5.

As part of my work on the New gTLD Program, I engaged technology,

business and policy leaders throughout the world on the safe, secure launch of the
expansion of the namespace, and often served as the program’s primary spokesperson.
By way of example, in 2011 I served as a key witnesses during hearings conducted by
the U.S. Senate and the U.S. House of Representatives' Energy and Commerce
Subcommittee on Communications and Technology on New gTLDs.
6.

Approximately 2000 new gTLD applications were received during the

initial round. Applicants came in many varieties. Some are well known brands such as
Amazon, Samsung and Volkswagen. Others

rport to represent geographic areas –

e.g., “.NYC” for New York City. Some applied for one or a small number of TLDs, and
some for a large number as a “portfolio.” Donuts’ portfolio focuses on eneric ords.
The Applicant Guidebook
7.

I led, with others, the creation of an “Applicant Guidebook” (“AGB”

“Guidebook”) in

der to memorialize the basic policies and procedures that would

govern the process of submitting New gTLD applications and transitioning them to
delegation. The Guidebook was drafted iteratively, there were nine versions, each
amended as a result of discussion among a wide variety of stakeholder groups—
governments, individuals, civil society, business and intellectual property constituencies,
and the technologists. Some of the comments and questions concerned protection of
intellectual property rights and community interests; the demand, benefits and risks of
new TLDs; the selection criteria that should be applied; and the contractual conditions
that should be required for new gTLD registries going forward. The ICANN Board
approved inal Guidebook was issued on June 4, 2012.
8.

All applicants are required to demonstrate the technical and financial

wherewithal to operate a domain name registry. Applicants must pass a stringent, live,
operational test prior to delegation.

Witness Statements Supporting Donuts IRP Request, Page 10 of 55

9.

All New gTLD registries are required to offer a set of a number of

trademark and community protection mechanisms not found in legacy registry
operators. These are minimum requirements for security, IP protection and addressing
abuse in the New gTLD space.
The Objection Process
10.

One component of the AGB (i.e., “Module 3”) describes the various

“objection” processes whereby those who meet specific criteria for “standing” can voice
concerns with respect to a particular domain extension (the characters to the right of
the dot). The GB enumerates four types of objections,

th only those brought on

“community” grounds relevant here.
11.

The objections are handled as a “dispute resolution” process, with the

objector bearing the burden of proof. Each type of objection has its own “dispute
resolution service provider” (“DRSP”), with ommunity handled by the International
Chamber of Commerce (“ICC”).
Community Objections
12.

Community objections require a party with standing to prove all four

elements of (i) a clearly delineated community, (ii) substantial opposition from the
“community” explicitly or implicitly “targeted” by the string, (iii) a strong association
between the alleged community and the string, and (iv) likelihood of material detriment
to the rights or legitimate interests of the proffered community. To

ove “material

detriment,” a would be community objector must show that something tangible (and
bad) will happen in the “real world.” Section 3.5.4 of the Guidebook lays out specific
factors for panels to consider in order to find a “likelihood” of material detriment:
•

The nature and extent of damage to the reputation of the community
represented by the objector that would result from the applicant’s operation
of the applied for gTLD string;
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•

Evidence that the applicant is not acting or does not intend to act in
accordance with the interests of the community or of users more widely;

•

Interference with the core activities of the community that would result from
the applicant’s operation of the applied for gTLD string;

•

Dependence of the community represented by the objector on the DNS for
its core activities;

•

Nature and extent of concrete or economic damage to the community
represented by the objector that would result from the applicant’s operation
of the applied for gTLD string; and

•
13.

Level of certainty that alleged detrimental outcomes would occur.
Importantly, the Guidebook at page 3 24 also specifies one thing that

should not be considered “material:”
An allegation of detriment that consists only of the applicant being
delegated the string instead of the objector will not be sufficient for a
finding of material detriment.
Inconsistency in Community Objection Results
14.

There is no doubt that the New gTLD Program objection results are

inconsistent, and not predictable. That fact is most easily demonstrated in the “string
confusion,” objections where challenges to exactly the same strings yielded different
results. It is also appears throughout the category of community objections. One can
read the decisions and see where, on essentially the same fact set, one panelist deems a
“community” to exist or finds material detriment, and another panelist concludes the
opposite. While some variance is to be expected, these frequent and material
inconsistencies lead to unpredictable results.
15.

Lack of consistency in results violates ICANN’s adopted New gTLD Policy.

First and foremost, the Policy states that, “new generic top level domains (gTLDs) must
be introduced in an orderly, timely and predictable way… All applicants for a new gTLD
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registry should therefore be evaluated against transparent and predictable criteria, fully
available to the applicants prior to the initiation of the process. Normally, therefore, no
subsequent additional selection criteria should be used in the selection process.”1
16.

Violations of this Policy (absence of predictability and transparent

criteria, and the addition of subsequent criteria) resulted for several reasons.
a.

The umber of objections far exceeds what ICANN expected. The

New gTLD program was designed with 500 applications in mind; that was the figure
most mentioned in public meetings. Four mes the applications translates nto four
times the objections.
b.

Compounding the problem is applicants’ used of the objection as

an anti competitive weapon. When designed, it was thought and publicly stated that
the “loser pays” aspect of the objection processes would deter frivolous objections or
objections filed in an attempt to eliminate contending applicants. That assumption has
proven significantly off the mark. Many objections have been filed by TLD applicants or
current TLD operators.
17.

The high number of applications means a geometrically greater number

of “contention sets” – i.e., situations where more than one party applies for the same
TLD. Many contention sets get resolved by means of auction. Auctions have proven
that new TLD registry ownership can

worth millions of dollars (mid seven figures).

That value will go up as more valuable, contending applications are auctioned. The high
value means that the objection fees are a low cost gamble to eliminate a competitor –
that is, if an applicant prevails on an objection it would save of millions in auction costs.
18.

Thus, the greater number of applications and contention sets has had the

effect of eliminating barriers to filing what might be considered a frivolous objection.
Instead of a few community objections to protect, say, indigenous names such as
1

http://gnso.icann.org/en/issues/new gtlds/pdp dec05 fr parta 08aug07.htm#
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.NAVAJO or religious communities such as .CATHOLIC, there have been well over a
hundred community objections,2 many by applicants for the singular purpose of turning
the intended protection mechanism into an anti competitive device.
19.

The several fold increase in the number of objections filed caused the

system to fail with respect to the ICANN Policy. With globally diverse, multiple panelists
invoking untried standards and questions of first impression in an industry with which
they were not familiar and had little training, the panelists were bound to deliver
inconsistent, unpredictable results. ICANN put no mechanisms put into place to
rationalize or normalize the answers.3
20.

Comparing the initial evaluation process of the gTLD applications

themselves, ICANN put into place an oversight mechanism that developed procedures
for ensuring evaluation panels arrived at consistent results based upon the standards
provided in the Guidebook. This is because evaluators were facing up to 2000
applications.

sing untried standards and providing consistent, predictable outcomes

posed a difficult logistics and coordination problem. Accordingly, extensive measures
were taken to ensure consistent results.
21.

Facing a similar situation (i.e., many objections/evaluations placed in

front of panelists using brand new standards), no measures were published to: ensure
that the panelists employed the new criteria in a consistent manner; ensure panelists
used only the criteria published by ICANN in the Guidebook; and explain the Guidebook
criteria to the panelists. In the cases of community objections, the category in which
the number of objections was the largest, and the standards were the most complex

2

See http://newgtlds.icann.org/en/program status/odr/determination.
This despite the fact that the ICC made clear that it would not review or correct any
expert determination on the merits. See http://newgtlds.icann.org/en/program
status/odr/webinar icc 09jan14 en.pdf at .

3
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and highly disputed when formulated, the likelihood for unpredictability was the
greatest.
22.

In the cases under review in this proceeding, panelists relied on, among

other inapplicable sources, 2007

SO Implementation Guidelines to say that the term

community should be interpreted “broadly.” The 2007 Implementation Guidelines are
specifically not part of the standard. They were presented to the community as
Guidelines – advice that could be taken into consideration when creating the standards
and the rest of the Guidebook criteria. After four years of public discussion and
argument, the community objection criteria looked nothing like that 2007
its community agreed upon implemented form, he term “community” is

ideline. In
fined

narrowly to prevent abuses in the objection process – the type of abuse to which
panelists opened the door when improperly altering the andard.
23.

When faced with the surprise of many times the number of objections

expected, a change should have occurred in the planning and administration of the
objection process. Proper due diligence would have avoided the unpredictability and
other policy violations. A bigger factory, churning out more product requires increased
quality assurance measures to ensure all employees are using the right tools, the right
measuring sticks, and are trained to use them properly.
24.

These measures were not taken. When the applicants and others first

complained of inconsistent results, DRSPs held a webinar where they stated that while
they had put some oversight measures in place for procedural consistency, they
implemented none to ensure substantive consistency or proper use of and adherence to
standards.4 The results between pairs of objection results were often diametrically
opposed: finding a clearly delineated, well bounded community in some cases but, not
in others when the factual set was nearly the same or even slanted in a way opposite of

4

http://newgtlds.icann.org/en/program status/odr/webinar icc 09jan14 en.pdf at
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.

the result. Some panelists required only the possibility of detriment to satisfy the
material detriment element where others required much more certainty. Some
panelists found certain safeguards adequate to prevent detriment while others found
the same safeguards did not.
25.

It is my opinion that ICANN, having proven in the initial evaluation

context that it could do so, should have implemented measures to create as much
consistency as possible on the merits in objection rulings, requiring DRSPs to educate
and train their experts as to the specific (and only) standards to employ, and to review
and correct aberrant results. The failure to do so resulted in violation of the overarching
policy articulated by the GNSO and adopted by the Board at the outset of the New gTLD
Program, as well as policies stated in the Bylaws and Articles of Incorporation
concerning on discrimination, application of documented policies neutrally, objectively
and fairly, promotion of competition, and accountability.
Being in full agreement with the statements contained in this document,
hereby sign it and acknowledge its contents as of this 8th day of October, 2014.

______________________
Kurt Pritz
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KURT J. PRITZ
PROVEN OPERATIONS EXECUTIVE WITH 25+ YEARS EXPERIENCE
• SKILLED COMMUNICATOR AND NEGOTIATOR • EFFECTIVE MANAGER OF LARGE AND COMPLEX PROJECTS •
EXEMPLARY LEADER IN MULTI-‐STAKEHOLDER ENVIRONMENTS

EXECUTIVE SKILLS
Leadership. Built and led successful teams that transformed three industries:
−

Directed ICANN’s global policy effort that opened the door to an expansion of top level Internet domains,
providing greater choice, innovation and competition to the world’s Internet users. In addition to .com and
.net, here may soon be .bank, . shop, 公益 and hundreds of others.

−

Developed state of the art surface mount manufacturing techniques that enabled reliable production of
miniaturized avionics to support immediate elivery requirements and establish ew dustry ethods.

−

Grew Walt Disney Imagineering Production’s operations to design and deliver technically complex shows
and rides for the “Disney Decade” to Disneyland, Walt Disney World, Disneyland Paris and Tokyo Disneyland.

Growth Management. Successfully managed start ups, rapid growth and company culture changes:
−

Ensured stability of ICANN’s operations, increasing revenues from $8 million to $80 million in eight years by
negotiating increased stakeholder contributions.

−

Expanded engineering and production operations at Walt Disney Imagineering by 300% while controlling
overhead spending and meeting all quality, schedule and cost goals.

−

Directed automated production facility start up for Eaton Corporation, shipping product within 6 months of
the start of construction to support critical schedule requirements of a $2.2 billion program.

Policy Development and Stakeholder Relations. Developed solid relationships with business and government
leaders around the world. Resolved difficult Internet policy issues through negotiation and public participation.
Negotiated global supply chain agreements.
Systems Implementation. Implemented MRP/ERP, finance and earned value systems; integrated estimating,
planning, product development and production processes. Successfully implemented ISO compliant systems,
statistical process controls and six sigma methodologies.

Teambuilding and Organizational Design. Built powerful, cross functional and geographically diverse teams by
focusing on customer satisfaction and frequent, effective communication, and by reducing direct reports and
organizational yers.

Contact Information Redacted

Contact Information Redacted
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PROFESSIONAL EXPERIENCE
Domain Name Association

Executive Director
Los Angeles, California; Boston, Massachusetts, 2013-‐present
Led start up of global trade association representing the Internet’s Domain Name Industry members such as
Google, Amazon, GoDaddy, Nominet (operator of .uk), and Verisign (operator of .com). In first six months: grew
membership 200%; established Marketing, Technical and Policy Committees; influenced important, global
Internet governance and policy discussions through public interventions and interactions with governments.
Facilitated several business start ups: providing financial, trategy, legal nd echnical irection.

ICANN

Chief Strategy Officer; Senior Vice President, Services; and Vice President, Business Operations
Los Angeles, California, 2003-‐2012
ICANN is the not for profit responsible for development of global Internet policy, distribution of IP addresses
worldwide, and oversight of the sale and use of domain names such as .com, .net. and .org. Drove the strategic
planning process and business operations for the non profit organization responsible for the technical
coordination and stability of the global Internet’s domain name system. Led stakeholder relations with national
governments, multinational corporations, intergovernmental organizations, Internet service providers, domain
name managers, ntellectual property interests and the world’s Internet sers.
−

Headed the team responsible for major expansion of Internet namespace. Directed key Internet policy
initiatives o crease ompetition nd hoice or ternet sers lobally.

−

Led formulation of strategy and operating budgets, approved by Board of Directors and key stakeholders.

−

Named one of the 50 most influential people by Managing Intellectual Property magazine (2011 and 2012).

−

Represented ICANN in estimony before U.S. Congress on three occasions.

−

Negotiated and managed agreements with domain name service providers that: increased ICANN’s revenues
from $16MM to $70mm; and improved Internet stability, security and resiliency; and added protections for
trademark owners and Internet users.

−

Managed successful delivery of outcomes required in ICANN’s greement with the US Government.

−

Reduced lead times for key services to governments and top level omain

anagers rom 8 o 5 ays.

Pritz & Associates

Consultant and Attorney
Westlake Village, California, 2000-‐2003
Partnered with clients Universal Studios, Wet Design and J. Robert Scott to create new business segments, build
effective, cross functional teams and reduce product and operational costs.
−

Developed contract maintenance business, increasing architectural services firm revenue by 10%.

−

Reduced product lead times by up to 50% and operating costs by $900K through enhanced teamwork and
streamlined development/manufacturing processes, enabling company to pursue new markets.

Contact Information Redacted

Contact Information Redacted
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Walt Disney Imagineering

Vice President, Engineering & Production
Glendale, California, 1991-‐2000
Led a staff of 500+ and a geographically diverse vendor base in the design, production and installation of highly
technical theme park shows and rides worldwide.
−

Grew production operations from $25 million to $100 million; created partnerships through worldwide
supply chain; mplemented flexible organization to accommodate demand; mployed new technology.

−

Improved team effectiveness by reducing direct reports 50% and eliminating management layers.

−

Implemented earned value, activity based costing and other cost control metrics, enabling under budget
production of an $80+ million project involving 20,000 deliverables.

−

Applied digital production processes, shortening development lead times from 4 weeks to 2 days.

−

Injected real invention into audio-‐animatronics figures; reduced costs 30% and improved reliability.

−

Implemented roduction

anagement MRP/ERP) ystems.

Eaton Corporation

Manager, Advanced Assembly Facility, and Quality Assurance Manager
Westlake Village, California; Athens, Georgia, 1982-‐1991
For provider of technically advanced electronic avionics sub systems, hybrid circuits, electronic sensors:
−

Led plant start up; hired nd irected taff f 00+.

−

Shipped product within 6 months of construction start to meet critical delivery demands of $2 billion
contract.

−

Implemented state of the art automated surface mount technology clean room assembly facility.

−

Managed international supply chain quality, supplier relationships and customer service.

−

Implemented automated test equipment, s ell s six sigma and lean manufacturing methodologies.

−

Authored and implemented quality assurance manual, plant wide procedures and statistical process.

EDUCATION AND COMMUNICATION
Bachelor of Science, Physics

Rensselaer Polytechnic Institute

Troy, New York

Master of Science, Physics

Virginia Tech

Blacksburg, Virginia

Master of Business Administration

University of Michigan

Ann Arbor, Michigan

Juris Doctorate

University of LaVerne

Los Angeles, California

Admitted to California bar
Published in manufacturing, technology, physics, and law journals
Frequent speeches, keynotes, and presentations in Americas, Africa, Asia/Pacific, and Europe
Named one of the 50 most influential people by Managing Intellectual Property magazine (2011 and 2012)
Held USG Secret Clearance
Contact Information Redacted

Contact Information Redacted
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INTERNATIONAL CENTRE FOR DISPUTE RESOLUTION
ICDR Case No. 50 117 T 00224 08

In the Matter of an Independent Review Process:
ICM REGISTRY, LLC,
Claimant,
v.
INTERNET CORPORATION FOR ASSIGNED NAMES
AND NUMBERS (“ICANN”),
Respondent

DECLARATION OF THE INDEPENDENT REVIEW PANEL

Judge Stephen M. Schwebel, Presiding
Mr. Jan Paulsson
Judge Dickran Tevrizian

February 19, 2010

1

PART ONE: INTRODUCTION
1. From its beginning in 1965, an exchange over a telephone line between a
computer at the Massachusetts Institute of Technology and a computer in
California, to the communications colossus that the Internet has become, the
Internet has constituted a transformative technology. Its protocols and
domain name system standards and software were invented, perfected, and
for some 25 years before the formation of the Internet Corporation for
Assigned Names and Numbers (ICANN), essentially overseen, by a small
group of researchers working under contracts financed by agencies of the
Government of the United States of America, most notably by the late
Professor Jon Postel of the Information Sciences Institute of the University
of Southern California and Dr. Vinton Cerf, founder of the Internet Society.
Dr. Cerf, later the distinguished leader of ICANN, played a major role in the
early development of the Internet and has continued to do so. European
research centers also contributed. From the origin of the Internet domain
name system in 1980 until the incorporation of ICANN in 1998, a small
community of American computer scientists controlled the management of
Internet identifiers. However the utility, reach, influence and exponential
growth of the Internet quickly became quintessentially international. In
1998, in recognition of that fact, but at the same time determined to keep
that management within the private sector rather than to subject it to the
ponderous and politicized processes of international governmental control,
the U.S. Department of Commerce, which then contracted on behalf of the
U.S. Government with the managers of the Internet, transferred operational
responsibility over the protocol and domain names system of the Internet to
the newly formed Internet Corporation for Assigned Names and Numbers
(“ICANN”).
2. ICANN, according to Article 3 of its Articles of Incorporation of November
21, 1998, is a nonprofit public benefit corporation organized under the
California Nonprofit Public Benefit Corporation Law “in recognition of the fact
that the Internet is an international network of networks, owned by no single
nation, individual or organization…” ICANN is charged with
“promoting the global public interest in the operational stability of the
Internet by (i) coordinating the assignment of Internet technical
parameters as needed to maintain universal connectivity on the
Internet; (ii) performing and overseeing functions related to the
coordination of the Internet Protocol (“IP”) address space; (iii)
performing and overseeing functions related to the coordination of the
Internet domain name system (“DNS”), including the development of
2

policies for determining the circumstances under which new top-level
domains are added to the DNS root system; (iv) overseeing operation of
the authoritative Internet DNS root server system…” (Claimant’s
Exhibits, hereafter “C”, at C-4.)
ICANN was formed as a California corporation apparently because early
proposals for it were prepared at the instance of Professor Postel, who lived
and worked in Marina del Rey, California, which became the site of ICANN’s
headquarters.
3.

ICANN, Article 4 of its Articles of Incorporation provides,
“shall operate for the benefit of the Internet community as a whole,
carrying out its activities in conformity with relevant principles of
international law and applicable international conventions and local
law and, to the extent appropriate and consistent with these Articles
and its Bylaws, through open and transparent processes that enable
competition and open entry in Internet-related markets. To this effect,
the Corporation shall cooperate as appropriate with relevant
international organizations.”

4. ICANN’s Bylaws, as amended effective May 29, 2008, in Section 1,
define the mission of ICANN as that of coordination of the allocation and
assignment
“of the three sets of unique identifiers for the Internet, …(a) domain
names forming a system referred to as “DNS”, (b) …Internet protocol
(“IP”) addresses and autonomous system (“AS”) numbers and (c)
Protocol port and parameter numbers”. ICANN “coordinates the
operation and evolution of the DNS root server system” as well as
“policy development reasonably and appropriately related to these
technical functions.” (C-5.)
5. Section 2 of ICANN’s Bylaws provides that, in performing its mission, core
values shall apply, among them:
“1. Preserving and enhancing the operational stability, reliability,
security, and global interoperability of the Internet.
“2. Respecting the creativity, innovation, and flow of information
made possible by the Internet by limiting ICANN’s activities to those
matters within ICANN’s mission requiring or significantly benefiting
from global coordination.
3

“3. To the extent feasible and appropriate, delegating
coordination functions to or recognizing the policy role of other
responsible entities that reflect the interest of affected parties.
“4. Seeking and supporting broad, informed participation
reflecting the functional, geographic, and cultural diversity of the
Internet at all levels of policy development and decision-making.
…
“6. Introducing and promoting competition in the registration of
domain names where practicable and beneficial in the public interest.
…
“8. Making decisions by applying documented policies neutrally
and objectively, with integrity and fairness.
…
“11. While remaining rooted in the private sector, recognizing
that governments and public authorities are responsible for public
policy and duly taking into account governments’ or public authorities’
recommendations.” (C-5.)
6. The Bylaws provide in Article II that the powers of ICANN shall be
exercised and controlled by its Board, whose international composition,
representative of various stakeholders, is otherwise detailed in the Bylaws.
Article VI, Section 4.1 of the Bylaws provides that “no official of a national
government or a multinational entity established by treaty or other
agreement between national governments may serve as a Director”. They
specify that “ICANN shall not apply its standards, policies, procedures, or
practices inequitably, or single out any particular party for disparate
treatment unless justified by substantial and reasonable cause, such as the
promotion of effective competition.” ICANN is to operate in an open and
transparent manner “and consistent with procedures designed to ensure
fairness” (Article III, Section 1.) In those cases “where the policy action
affects public policy concerns,” ICANN shall “request the opinion of the
Governmental Advisory Committee and take duly into account any advice
timely presented by the Governmental Advisory Committee on its own
initiative or at the Board’s request” (Article III, Section 6).
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7. Article IV of the Bylaws, Section 3, provides that: “ICANN shall have in
place a separate process for independent third-party review of Board actions
alleged by an affected party to be inconsistent with the Articles of
Incorporation or Bylaws.” Any person materially affected by a decision or
action of the Board that he or she asserts “is inconsistent” with those
Articles and Bylaws may submit a request for independent review which
shall be referred to an Independent Review Panel (“IRP”). That Panel “shall
be charged with declaring whether the Board has acted consistently with the
provisions of those Articles of Incorporation and Bylaws”. “The IRP shall be
operated by an international arbitration provider appointed from time to time
by ICANN…using arbitrators…nominated by that provider.” The IRP shall
have the authority to “declare whether an action or inaction of the Board was
inconsistent with the Articles of Incorporation or the Bylaws” and
“recommend that the Board stay any action or decision, or that the Board
take any interim action, until such time as the Board reviews and acts upon
the opinion of the IRP”. Section 3 further specifies that declarations of the
IRP shall be in writing, based solely on the documentation and arguments of
the parties, and shall “specifically designate the prevailing party.” The
Section concludes by providing that, “Where feasible, the Board shall
consider the IRP declaration at the Board’s next meeting.”
8. The international arbitration provider appointed by ICANN is the
International Centre for Dispute Resolution (“ICDR”) of the American
Arbitration Association. It appointed the members of the instant
Independent Review Panel in September 2008. Thereafter exchanges of
written pleadings and extensive exhibits took place, followed by five days of
oral hearings in Washington, D.C. September 21-25, 2009.
9. Article XI of ICANN’s Bylaws provides, inter alia, for a Governmental
Advisory Committee (“GAC”) to “consider and provide advice on the activities
of ICANN as they relate to concerns of governments, particularly matters
where there may be an interaction between ICANN’s policies and various
laws and international agreements or where they may affect public policy
issues”. It further provides that the Board shall notify the Chair of the GAC in
a timely manner of any proposal raising public policy issues. “The advice of
the Governmental Advisory Committee on public policy matters shall be duly
taken into account, both in the formulation and adoption of policies. In the
event that the ICANN Board determines to take an action that is not
consistent with the Governmental Advisory Committee advice, it shall so
inform the Committee and state the reasons why it decided not to follow that
advice. The Governmental Advisory Committee and the ICANN Board will
then try, in good faith and in a timely and efficient manner, to find a mutually
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acceptable solution.” If no such solution can be found, the Board will state
in its final decision the reasons why the GAC’s advice was not followed.
PART TWO: FACTUAL BACKGROUND OF THE DISPUTE
10. The Domain Name System (“DNS”), a hierarchical name system, is at the
heart of the Internet. At its summit is the so-called “root”, managed by
ICANN, although the U.S. Department of Commerce retains the ultimate
capacity of implementing decisions of ICANN to insert new top-level domains
into the root. The “root zone file” is the list of top-level domains. Top-level
domains (“TLDs”), are identified by readable, comprehensible, “user-friendly”
addresses, such as “.com”, “.org”, and “.net”. There are “country-code TLDs”
(ccTLDs), two letter codes that identify countries, such as .uk (United
Kingdom), .jp (Japan), etc. There are generic TLDs (“gTLDs), which are
subdivided into sponsored TLDs (“sTLDs”) and unsponsored TLDs (“gTLDs”).
An unsponsored TLD operates under policies established by the global
Internet community directly through ICANN, while a sponsored TLD is a
specialized TLD that has a sponsor representing the narrower community
that is most affected by the TLD. The sponsor is delegated, and carries out,
policy-formulation responsibilities over matters concerning the TLD. Thus,
under the root, top-level domains are divided into gTLDs such as .com, .net,
and .info, and sTLDs such as .aero, .coop, and .museum. And there are
ccTLDs, such as .fr (France). Second level domains, under the top-level
domains, are legion; e.g., Microsoft.com, dassault.fr. While the global
network of computers communicate with one another through a
decentralized data routing mechanism, the Internet is centralized in its
naming and numbering system. This system matches the unique Internet
Protocol address of each computer in the world –- a string of numbers – with
a recognizable domain name. Computers around the world can communicate
with one another through the Internet because their Internet Protocol
addresses uniquely and reliably correlate with domain names.
11. When ICANN was formed in 1998, there were three generic TLDs: .com,
.org. and .net. They were complemented by a few limited-use TLDs, .edu,
.gov, .mil, and .int. Since its formation, ICANN has endeavored to introduce
new TLDs. In 2000, ICANN opened an application process for the
introduction of new gTLDs. This initial round was a preliminary effort to test
a “proof of concept” in respect of new gTLDs. ICANN received forty-seven
applications for both sponsored and unsponsored TLDs.
12. Among them was an application by the Claimant in these proceedings,
ICM Registry (then under another ownership), for an unsponsored .XXX TLD,
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which would responsibly present “adult” entertainment (i.e., pornographic
entertainment). ICANN staff recommended that the Board not select .XXX
during the “proof of concept” round because “it did not appear to meet unmet
needs”, there was “controversy” surrounding the application, and the
definition of benefits of .XXX was “poor”. It observed that, “at this early
‘proof of concept’ stage with a limited number of new TLDs contemplated,
other proposed TLDs without the controversy of an adult TLD would better
serve the goals of this initial introduction of new TLDs.” (C-127, p. 230.) In
the event, the ICANN Board authorized ICANN’s President and General
Counsel to commence contract negotiations with seven applicants including
three sponsored TLDs, .museum, .aero and .coop. Agreements were “subject
to further Board approval or ratification.” (Minutes of the Second Annual
Meeting of the Board, November 16, 2000, ICANN Exhibit G.)
13. In 2003, the ICANN Board passed resolutions for the introduction of new
sponsored TLDs in another Round. The Board resolved that “upon the
successful completion of the sTLD selection process, an agreement
reflecting the commercial and technical terms shall be negotiated.” (C-78.) It
posted a “Request for Proposals” (“RFP”), which included an application form
setting out the selection criteria that would be used to evaluate proposals.
The RFP’s explanatory notes provided that the sponsorship criteria required
“the proposed sTLD [to] address the needs and interest of a ‘clearly defined
community’…which can benefit from the establishment of a TLD operating in
a policy formulation environment in which the community would participate.”
Applicants had to show that the Sponsored TLD Community was (a)
“Precisely defined, so it can readily be determined which persons or entities
make up that community” and (b) “Comprised of persons that have needs and
interests in common but which are differentiated from those of the general
global Internet community”. (ICANN, New gTLD Program, ICANN Exhibit N.)
The sponsorship criteria further required applicants to provide an
explanation of the Sponsoring Organization’s policy-formulation procedures.
They additionally required the applicant to demonstrate “broad-based
support” from the sponsored TLD community. None of the criteria explicitly
addressed “morality” issues or the content of websites to be registered in
the new sponsored domains.
14. ICANN in 2004 received ten sTLD applications, including that of ICM
Registry of March 16, 2004 for a .XXX sTLD. ICM’s application was posted on
ICANN’s website. Its application stated that it was to
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and who are interested in the
” (C-Confidential Exh. B.) The
International Foundation for Online Responsibility (“IFFOR”), a Canadian
organization whose creation by ICM was in process, was proposed to be
ICM’s sponsoring organization. The President of ICM Registry, Stuart Lawley,
a British entrepreneur, was to explain that the XXX sTLD is a
“significant step towards the goal of protecting children from adult
content, and [to] facilitate the efforts of anyone who wishes to identify,
filter or avoid adult content. Thus, the presence of “.XXX” in a web
address would serve a dual role: both indicating to users that the
website contained adult content, thereby allowing users to choose to
avoid it, and also indicating to potential adult-entertainment
consumers that the websites could be trusted to avoid questionable
business practices.” (Lawley Witness Statement, para. 15.)
15. ICANN constituted an independent panel of experts (the “Evaluation
Panel”) to review and recommend those sTLD applications that met the
selection criteria. That Panel found that two of the ten applicants met all the
selection criteria; that three met some of the criteria; and that four had
deficiencies that could not be remedied within the applicant’s proposed
framework. As for .XXX, the Evaluation Panel found that ICM was among the
latter four; it fully met the technical and financial criteria but not some of the
sponsorship criteria. The three-member Evaluation Panel, headed by Ms.
Elizabeth Williams of Australia, that analyzed sponsorship and community
questions did not believe that the .XXX application represented “a clearly
defined community”; it found that “the extreme variability of definitions of
what constitutes the content which defines this community makes it difficult
to establish which content and associated persons or services would be in or
out of the community”. The Evaluation Panel further found that the lack of
cohesion in the community and the planned involvement of child advocates
and free expression interest groups would preclude effective formulation of
policy for the community; it was unconvinced of sufficient support outside of
North America; and “did not agree that the application added new value to
the Internet name space”. Its critical evaluation of ICM’s application
concluded that it fell into the category of those “whose deficiencies cannot
be remedied with the applicant’s proposed framework” (C-110.)
16. Because only two of ten applicants were recommended by the
Evaluation Panel, and because the Board remained desirous of expanding the
number of sTLDs, the ICANN Board resolved to give the other sTLD
applicants further opportunity to address deficiencies found by the
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Evaluation Panel. ICM Registry responded with an application revised as of
December 7, 2004. It noted that the independent teams that evaluated the
technical merits and business soundness of ICM’s application had
unreservedly recommended its approval. It submitted, contrary to the
analysis of the Evaluation Panel, that ICM and IFFOR also met the
sponsorship criteria. “Nonetheless, the Applicants fully understand that the
topic of adult entertainment on the Internet is controversial. The Applicants
also understand that the Board might be criticized whether it approves or
disapproves the Proposal.” (C-127, p. 176.) In accordance with ICANN’s
practice, ICM’s application again was publicly posted on ICANN’s website.
17. Following discussion of its application in the Board, ICM was invited to
give a presentation to the Board, which it did in April 2005, in Mar del Plata,
Argentina. Child protection and free speech advocates were among the
representatives of ICM Registry. The Chairman of the Governmental Advisory
Committee, Mohamed Sharil Tarmizi, was in attendance for part of the
meeting as well as other meetings of the Board. ICM offered then and at
ICANN meetings in Capetown (December 2004) and Luxembourg (July 2005)
to discuss its proposal with the GAC or any of its members, a proposal that
was not taken up (C-127, p. 231; C-170, p.2). In a letter of April 3, 2005, the
GAC Chairman informed the ICANN President and CEO, Paul Twomey, that:
“No GAC members have expressed specific reservations or comments, in the
GAC, about applications for sTLDs in the current round.” (C-158, p.1.) ICM’s
Mar del Plata presentation to the ICANN Board included the results of a poll
conducted by XBiz in February 2005 of “adult” websites that asked: “What do
you think of Internet suffixes (.sex, .xxx) to designate adult sites?” 22% of
the responders checked, “A Horrible Idea”; 57% checked, “A Good Idea”; 21%
checked, “It’s No Big Deal Either Way”. ICM, while recognizing that its
proposal aroused some opposition in the adult entertainment community,
maintained throughout that it fully met the RFP requirement of demonstrating
that it had “broad-based support from the community to be represented”. (C45.)
18. The ICANN Board held a special meeting by teleconference on May 3,
2005, the Chairman of the ICANN Board, Dr. Vinton G. Cerf, presiding. The
minutes record, in respect of the .XXX sTLD application, that there was
broad discussion of whether ICM’s application met the RFP criteria,
“particularly relating to whether or not there was a ‘sponsored community’”.
It was agreed to “discuss this issue” at the next Board meeting. (C-134.)
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19. On June 1, 2005, the Board met by teleconference and after considerable
discussion adopted the following resolutions, with a 6-3 vote in favor, 2
abstentions and 4 Board members absent:
“Resolved…the Board authorizes the President and General Counsel to
enter into negotiations relating to proposed commercial and technical
terms for the .XXX sponsored top-level domain (sTLD) with the
applicant.”
“Resolved…if after entering into negotiations with the .XXX sTLD
applicant the President and General Counsel are able to negotiate a
set of proposed commercial and technical terms for a contractual
arrangement, the President shall present such proposed terms to this
board, for approval and authorization to enter into an agreement
relating to the delegation of the sTLD.” (C-120.)
20. While a few of the other applications that were similarly cleared to enter
into negotiations relating to proposed commercial and technical terms, e.g.,
those of .JOBS, and .MOBI, contained conditions, the foregoing resolutions
relating to ICM Registry contained no conditions. The .JOBS resolution, for
example, specified that
“the board authorizes the President and General Counsel to enter into
negotiations relating to proposed commercial and technical terms for
the .JOBS sponsored top-level domain (sTLD) with the applicant.
During these negotiations, the board requests that special
consideration be taken as to how broad-based policy-making would be
created for the sponsored community, and how this sTLD would be
differentiated in the name space.”
In contrast, the .XXX resolutions do not refer to further negotiations
concerning sponsorship, nor do the resolutions refer to further consideration
by the Board of the matter of sponsorship. Upon the successful conclusion
of the negotiation, the terms of an agreement with ICM Registry were to be
presented to the Board “for approval and authorization to enter into an
agreement relating to the delegation of the sTLD”.
21. At the meeting of the Governmental Advisory Committee in Luxembourg
July 11-12, 2005, under the chairmanship of Mr. Tarmizi, the foregoing
resolutions gave rise to comment. The minutes contain the following
summary reports:
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“The Netherlands, supported by several members, including
Brazil, EC and Egypt, raised the point about what appears to be a
change in policy as regards the evaluation for the .xxx TLD.
“On that issue, the Chair stressed that the Board came to a
decision after a very difficult and intense debate which has included
the moral aspects. He wondered what the GAC could have done in this
context.
“Brazil asked clarification about the process to provide GAC
advice to the ICANN Board and to consult relevant communities on
matter such as the creation of new gTLDs. The general public was
likely to assume that GAC had discussed and approved the proposal;
otherwise GAC might be perceived as failing to address the matter.
This is a public policy issue rather than a moral issue.
“Denmark commented on the fact that the issue of the creation
of the .xxx extension should have been presented to the GAC as a
public policy issue. EC drew attention to the 2000 Evaluation report on
.xxx that had concluded negatively.
“France asked about the methodology to be followed for the
evaluation of new gTLDs in future and if an early warning system could
be put in place. Egypt wished to clarify whether the issue was the
approval by ICANN or the apparent change in policy.
“USA remarked that GAC had several opportunities to raise
questions, notably at Working Group level, as the process had been
open for several years. In addition there are not currently sufficient
resources in the WGI to put sufficient attention to it. We should be
working on an adequate methodology for the future. Netherlands
commented that the ICANN decision making process was not
sufficiently transparent for GAC to know in time when to reach [sic;
react] to proposals.
“The Chair thanked the GAC for these comments which will be
given to the attention of the ICANN Board.” (C-139, p. 3.)
22. There followed a meeting of the GAC with the ICANN Board, at which
the following statements are recorded in the summary minutes:
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“Netherlands asked about the new criteria to be retained for new
TLDs as it seems there was a shift in policy during the evaluation
process.
“Mr. Twomey replied that there might be key policy differences
due to learning experiences, for example it is now accepted not to put
a limit on the number of new TLDs. He also noted that no comments
had been received from governments regarding .xxx.
“Dr. Cerf added, taking the example of .xxx that there was a
variety of proposals for TLDs before, including for this extension, but
this time the way to cope with the selection was different. The
proposal this time met the three main criteria, financial, technical and
sponsorship. They [sic: There] were doubts expressed about the last
criteria [sic] which were discussed extensively and the Board reached
a positive decision considering that ICANN should not be involved in
content matters.
“France remarked that there might be cases where the TLD
string did infer the content matter. Therefore the GAC could be
involved if public policies issues are to be raised.
“Dr. Cerf replied that in practice there is no correlation between
the TLD string and the content. The TLD system is neutral, although
filtering systems could be solutions promoted by governments.
However, to the extent the governments do have concerns they relate
to the issues across TLDs. Furthermore one could not slip into
censorship.
“Chile and Denmark asked about the availability of the evaluation
Report for .xxx and wondered if the process was in compliance with
the ICANN Bylaws.
“Brazil asserted that content issues are relevant when ICANN is
creating a space linked to pornography. He considered the matter as a
public policy issue in the Brazilian context and repeated that the
outside world would assume that GAC had been fully cognizant of the
decision-making process.
“Mr. Twomey referred to the procedure for attention for GAC in
the ICANN Bylaws that could be initiated if needed. The bylaws could
work both ways: GAC could bring matters to ICANN’s attention. Dr.
Cerf invited GAC to comment in the context of the ICANN public
12

comments process. Spain suggested that ICANN should formally
request GAC advice in such cases.
“The Chair [Dr. Cerf] noted in conclusion that it is not always
clear what the public policy issues are and that an early warning
mechanism is called for.” (C-139, P. 5.)
23. When it came to drafting the GAC Communique, the following further
exchanges were summarized:
“Brazil referred to the decision taken for the creation of .xxx and
asked if anything could be done at this stage…
“On .xxx, USA thought that it would be very difficult to express
some views at this late stage. The process had been public since the
beginning, and the matter could have been raised before at Plenary or
Working group level…
“Italy would be in favour of inserting the process for the creation
of new TLDs in the Communique as GAC failed in some way to examine
in good time the current set of proposal [sic] for questions of
methodology and lack of resources.
“Malaysia recalled the difficult situation in which governments
are faced with the evolution of the DNS system and the ICANN
environment. ICANN and GAC should be more responsive to common
issues…
“Canada raise [sic] the point of the advisory role of the GAC vis-àvis ICANN and it would be difficult to go beyond this function for the
time being.
“Denmark agreed with Canada but considered that the matter
could have been raised before within the framework of the GAC; if
necessary issues could be raised directly in Plenary.
“France though [sic] that the matter should be referred to in the
Communique. Since ICANN was apparently limiting its consideration
to financial, technical and sponsorship aspects, the content aspects
should be treated as a problem for the GAC from the point of view of
the general public interest.”
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“The Chair took note of the comments that had been made. He
mentioned that the issues of new gTLDs…would be mentioned in the
Communique.” (C-139, p. 7.)
24. Finally, in respect of “New Top Level Domains”
“…the Chair recalled that members had made comments during
the consultation period regarding the .tel and .mobi proposals, but not
regarding other sTLD proposals.
“The GAC has requested ICANN to provide the Evaluation Report
on the basis of which the application for .xxx was approved. GAC
considered that some aspects of content related to top level
extensions might give rise of [sic] public policies [sic] issues.
“The Chair confirmed that, having consulted the ICANN Legal
Counsel, GAC could still advise ICANN about the .xxx proposal, should
it decide to do so. However, no member has yet raised this as an issue
for formal comments to be given to ICANN in the Communique.” (C139, p. 13.)
25. The Luxembourg Communique of the GAC as adopted made no express
reference to the application of ICM Registry nor to the June 1, 2005 ICANN
Board resolutions adopted in response to it. In respect of “New Top Level
Domains”, the Communique stated:
“The GAC notes from recent experience that the introduction of
new TLDs can give rise to significant public policy issues, including
content. Accordingly, the GAC welcomes the initiative of ICANN to
hold consultations with respect to the implementation of the new Top
Level Domains strategy. The GAC looks forward to providing advice to
the process.” (C-159, p. 1.)
26. Negotiations on commercial and technical terms for a contract between
ICANN’s General Counsel, John Jeffrey, and the counsel of ICM Registry, Ms.
J. Beckwith Burr, in pursuance of the ICANN Board’s resolutions of June 1,
2005, progressed smoothly, resulting in the posting in early August 2005 of
the First Draft Registry Agreement. It was expected that the Board would
vote on the contract at its meeting of August 16, 2005.
27. This expectation was overturned by ICANN’s receipt of two letters. On
August 11, 2005, Michael D. Gallagher, Assistant Secretary for
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Communications and Information of the U.S. Department of Commerce, wrote
Dr. Cerf, with a copy to Mr. Twomey, as follows:
“I understand that the Board of Directors of the Internet
Corporation for Assigned Names and Numbers (ICANN) is scheduled to
consider approval of an agreement with the ICM Registry to operate
the .xxx top level domain (TLD) on August 16, 2005. I am writing to
urge the Board to ensure that the concerns of all members of the
Internet community on this issue have been adequately heard and
resolved before the Board takes action on this application.
“Since the ICANN Board voted to negotiate a contract with ICM
Registry for the .xxx TLD in June 2005, this issue has garnered
widespread public attention and concern outside of the ICANN
community. The Department of Commerce has received nearly 6000
letters and emails from individuals expressing concern about the
impact of pornography on families and children and opposing the
creation of a new top level domain devoted to adult content. We also
understand that other countries have significant reservations regarding
the creation of a .xxx TLD. I believe that ICANN has also received
many of these concerned comments. The volume of correspondence
opposed to the creation of a .xxx TLD is unprecedented. Given the
extent of the negative reaction, I request that the Board will provide a
proper process and adequate additional time for these concerns to be
voiced and addressed before any additional action takes place on this
issue.
“It is of paramount importance that the Board ensure the best
interests of the Internet community as a whole are fully considered as
it evaluates the addition to this new top level domain…” (C-162, p. 1.)
28. On August 12, 2005, Mohamed Sharil Tarmizi, Chairman, GAC, wrote to
the ICANN Board of Directors, in his personal capacity and not on behalf of
the GAC, with a copy to the GAC, as follows:
“As you know, the Board is scheduled to consider approval of a
contract for a new top level domain intended to be used for adult
content…
“You may recall that during the session between the GAC and the
Board in Luxembourg that some countries had expressed strong
positions to the Board on this issue. In other GAC sessions, a number
of other governments also expressed some concern with the potential
15

introduction of this TLD. The views are diverse and wide ranging.
Although not necessarily well articulated in Luxembourg, as Chairman,
I believe there remains a strong sense of discomfort in the GAC about
the TLD, notwithstanding the explanations to date.
“I have been approached by some of these governments and I
have advised them that apart from the advice given in relation to the
creation of new TLDs in the Luxembourg Communique that implicitly
refers to the proposed TLD, sovereign governments are also free to
write directly to ICANN about their specific concerns.
“In this regard, I would like to bring to the Board’s attention the
possibility that several governments will choose to take this course of
action. I would like to request that in any further debate that we may
have with regard to this TLD that we keep this background in mind.
“Based on the foregoing, I believe that the Board should allow
time for additional governmental and public policy concerns to be
expressed before reaching a final decision on this TLD.”
29. The volte face in the position of the United States Government
evidenced by the letter of Mr. Gallagher appeared to have been stimulated by
a cascade of protests by American domestic organizations such as the
Family Research Council and Focus on the Family. Thousands of email
messages of identical text poured into the Department of Commerce
demanding that .XXX be stopped. Copies of messages obtained by ICM under
the Freedom of Information Act show that while officials of the Department
of Commerce concerned with Internet questions earlier did not oppose and
indeed apparently favored ICANN’s approval of the application of ICM, the
Department of Commerce was galvanized into opposition by the generated
torrent of negative demands, and by representations by leading figures of the
so-called “religious right”, such as Jim Dobson, who had influential access to
high level officials of the U.S. Administration. There was even indication in
the Department of Commerce that, if ICANN were to approve a top level
domain for adult material, it would not be entered into the root if the United
States Government did not approve (C-165, C-166.) The intervention of the
United States came at a singularly delicate juncture, in the run-up to a
United Nations sponsored conference on the Internet, the World Summit on
the Information Society, which was anticipated to be the forum for
concentration of criticism of the continuing influence of the United States
over the Internet. The Congressional Quarterly Weekly ran a story entitled,
“Web Neutrality vs. Morality” which said: “The flap over .xxx has put ICANN
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in an almost impossible position. It is facing mounting pressure from within
the United States and other countries to reject the domain. But if it goes
back on its earlier decision, many countries will see that as evidence of its
allegiance to and lack of independence from the U.S. government. ‘The
politics of this are amazing,’ said Cerf. ‘We’re damned if we do and damned if
we don’t.’ (C-284.)
30. Doubt about the desirability of allocating a top-level domain to ICM
Registry, or opposition to so doing, was not confined to the U.S. Department
of Commerce, as illustrated by the proceedings at Luxembourg quoted
above. A number of other governments also expressed reservations or raised
questions about ICM’s application on various grounds, including, at a later
stage, those of Australia (letter from the Minister for Communications,
Information Technology and the Arts of February 28, 2007 expressing
Australia’s “strong opposition to the creation of a .XXX sTLD”), Canada
(comment expressing concern that ICANN may be drawn into becoming a
global Internet content regulator, Exhibit DJ) and the United Kingdom (letter
of May 4, 2006 stressing the importance of ICM’s monitoring all .XXX content
from “day one”, C-182). The EC expressed the view that consultation with
the GAC had been inadequate. The Deputy Director-General of the European
Commission on September 16, 2005 wrote Dr. Cerf stating that the June 1,
2005 resolutions were adopted without the benefit of such consultation and
added:
“Moreover, while the .xxx TLD raises obvious and predictable
public policy issues, the fact that a similar application from the same
applicants had been rejected in 2000 (following a negative evaluation)
had, not surprisingly, led many GAC representatives to expect that a
similar decision would have been reached on this occasion…such a
change in approach would benefit from an explanation to the GAC.
“I would therefore ask ICANN to reconsider the decision to
proceed with this application until the GAC have had an opportunity to
review the evaluation report.” (C-172, p. 1.)
31. The State Secretary for Communications and Regional Policy of the
Government of Sweden, Jonas Bjelfvenstam, wrote Dr. Twomey a letter
carrying the date of November 23, 2005, as follows:
“I have followed recent discussions by the Board of Directors of
…ICANN concerning the proposed top level domain (TLD) .xxx. I
appreciate that the Board has deferred further discussions on the
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subject…taking account of requests from the applicant ICM, as well as
the …GAC Chairman’s and the US Department of Commerce’s request
to allow for additional time for comments by interested parties.
“Sweden strongly supports the ICANN mission and the process
making ICANN an organization independent of the US Government. We
appreciate the achievements of ICANN in the outstanding technical
and innovative development of the Internet, an ICANN exercising open,
transparent and multilateral procedures.
“The Swedish line on pornography is that it is not compatible
with gender equality goals. The constant exposure of pornography and
degrading pictures in our everyday lives normalizes the exploitation of
women and children and the pornography industry profits on the
documentation.
“A TLD dedicated for pornography might increase the volume of
pornography on the Internet at the same time as foreseen advantages
with a dedicated TLD might not materialize. These and other
comments have been made in the many comments made directly to
ICANN through the ICANN web site. There are a considerable number
of negative reactions within and outside the Internet community.
“I know that all TLD applications are dealt with in procedures
open to everyone for comment. However, in a case like this, where
public interests clearly are involved, we feel it could have been
appropriate for ICANN to request advice from GAC. Admittedly, GAC
could have given advice to ICANN anyway at any point in time in the
process and to my knowledge, no GAC members have raised the
question before the GAC meeting July 9-12 in Luxembourg. However,
we all probably rested assure that ICANN’s negative opinion on .xxx ,
expressed in 2000, would stand.
“From the ICANN decision on June 1, 2005, there was too little
time for GAC to have an informed discussion on the subject at its
Luxembourg summer meeting. ..
“Therefore we would ask ICANN to postpone conclusive
discussions on .xxx until after the upcoming GAC meeting in November
29-30 in Vancouver…In due time before that meeting, it would be
helpful if ICANN could present in detail how it means that .xxx fulfils
the criteria set in advance…” (C-168, p. 1.)
18

32. At its meeting by teleconference of September 15, 2005, the Board,
“after lengthy discussion involving nearly all of the directors regarding the
sponsorship criteria, the application, and additional supplemental materials,
and the specific terms of the proposed agreement,” adopted a resolution
providing that:
“…
“Whereas the ICANN Board has expressed concerns regarding
issues relating to the compliance with the proposed .XXX Registry
Agreement (including possible proposals for codes of conduct and
ongoing obligations regarding potential changes in ownership)…
“Whereas, ICANN has received significant levels of
correspondence from the Internet community users over recent weeks,
as well as inquiries from a number of governments,
“Resolved…that the ICANN President and General Counsel are
directed to discuss possible additional contractual provisions or
modifications for inclusion in the XXX Registry Agreement, to ensure
that there are effective provisions requiring development and
implementation of policies consistent with the principles in the ICM
application. Following such additional discussions, the President and
General Counsel are requested to return to the board for additional
approval, disapproval or advice.” (C-119, p. 1.)
33. At the Vancouver meeting of the Board in December 2005, the GAC
requested an explanation of the processes that led to the adoption of the
Board’s resolutions of June 1. Dr. Twomey replied with a lengthy and
detailed letter of February 11, 2006. The following extracts are of interest:
“Where an applicant passed all three sets of criteria and there
were no other issues associated with the application, the Board was
briefed and the application was allowed to move on to the stage of
technical and commercial negotiations designed to establish a new
sTLD. One application – POST – was in this category. In other cases –
where an evaluation team indicated that a set of criteria was not met,
or there were other issues to be examined – each applicant was
provided an opportunity to submit clarifying or additional
documentation before presenting the evaluation panel’s
recommendation to the Board for a decision on whether the applicant
could proceed to the next stage. The other nine applications, including
.XXX, were in this category.
19

“Because of the more subjective nature of the
sponsorship/community value issues being reviewed, it was decided to
ask the Board to review these issues directly.
…
“It should be noted that, consistent with Article II, Section 1 of
the Bylaws, it is the ICANN Board that has the authority to decide,
upon the conclusion of technical and commercial negotiations,
whether or not to approve the creation of a new sTLD…Responsibility
for resolving issues relating to an applicant’s readiness to proceed to
technical and commercial negotiations and, subsequently, whether or
not to approve delegation of a new sTLD, rests with the Board.
…
“Extensive Review of ICM Application
…
“On 3 May 2005, the Board held a ‘broad discussion…regarding
whether or not there was a ‘sponsored community’ . The Board agreed
that it would discuss this issue again at the next Board Meeting.’
“Based on the extensive public comments received, the
independent evaluation panel’s recommendations, the responses of
ICM and the proposed Sponsoring Organization (IFFOR) to those
evaluations, …at its teleconference on June 1, 2005, the Board
authorized the President and General Counsel to enter into
negotiations relating to proposed commercial and technical terms with
ICM. It also requested the President to present any such negotiated
agreement to the Board for approval and authorization…” (C-175.)
34. Subsequent draft registry agreements of ICM were produced in response
to specific requests of ICANN staff for amendments, to which requests ICM
responded positively. In particular, a provision was included stating that all
requirements for registration would be “in addition to the obligation to
comply with all applicable law[s] and regulation[s]”. (Claimant’s Memorial on
the Merits, pp. 128-129.)
35. Just before the Board met in Wellington, New Zealand in March 2006, the
GAC convened and, among other matters, discussed the above letter of the
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ICANN President of February 11, 2006. Its Communique of March 28 states
that the GAC
“does not believe that the February 11 letter provides sufficient detail
regarding the rationale for the Board determination that the application
[of ICM Registry] had overcome the deficiencies noted in the
Evaluation Report. The Board would request a written explanation of
the Board decision, particularly with regard to the sponsored
community and public interest criteria outlined in the sponsored top
level domain selection criteria.
“…ICM promised a range of public interest benefits as part of its bid to
operate the .xxx domain. To the GAC’s knowledge, these undertakings
have not yet been included as ICM obligations in the proposed .xxx
Registry Agreement negotiated with ICANN.`
“The public policy aspects identified by members of the GAC include
the degree to which the .xxx application would:
-Take appropriate measures to restrict access to illegal and
offensive content;
- Support the development of tools and programs to protect
vulnerable members of the community;
-Maintain accurate details of registrants and assist law
enforcement agencies to identify and contact the owners of particular
websites, if need be; and
“Without in any way implying an endorsement of the ICM application,
the GAC would request confirmation from the Board that any contract
currently under negotiation between ICANN and ICM Registry would
include enforceable provisions covering all of ICM Registry’s
commitments, and such information on the proposed contract being
made available to member countries through the GAC.
“Nevertheless without prejudice to the above, several members of the
GAC are emphatically opposed from a public policy perspective to the
introduction of a .xxx sTLD.”
36. At the Board’s meeting in Wellington of March 31, 2006, a resolution was
adopted by which it was:
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“Resolved, the President and General Counsel are directed to
analyze all publicly received inputs, to continue negotiations with ICM
Registry, and to return to the Board with any recommendations
regarding amendments to the proposed sTLD registry agreement,
particularly to ensure that the TLD sponsor will have in place adequate
mechanisms to address any potential registrant violations of the
sponsor’s policies.” (C-184, p. 1.)
37. On May 4, 2006, Dr. Twomey sent a further letter to the Chairman and
members of the GAC in response to the GAC’s request for information
regarding the decision of the ICANN Board to proceed with several sTLD
applications, notwithstanding negative reports from one or more evaluation
teams. The following extracts are of interest:
“It is important to note that the Board decision as to the .XXX
application is still pending. The decision by the ICANN Board during its
1 June 2005 Special Board Meeting reviewed the criteria against the
materials supplied and the results of the independent evaluations.
…the board voted to authorize staff to enter into contractual
negotiations without prejudicing the Board’s right to evaluate the
resulting contract and to decide whether it meets all the criteria before
the Board including public policy advice such as might be offered by
the GAC. The final conclusion on the Board’s decision to accept or
reject the .XXX application has not been made and will not be made
until such time as the Board either approves or rejects the registry
agreement relating to the .XXX application. In fact, it is important to
note that the Board has reviewed previous proposed agreements with
ICM for the .XXX registry and has expressed concerns regarding the
compliance structures established in those drafts.
…
In some instances, such as with .XXX, while the additional materials
provided sufficient clarification to proceed with contractual
discussions, the Board still expressed concerns about whether the
applicant met all of the criteria, but took the view that such concerns
could possibly be addressed by contractual obligations to be stated in
a registry agreement.” (C-188, pp. 1, 2.)
38. On May 10, 2006, the Board held a telephonic special meeting and
addressed ICM’s by now Third Draft Registry Agreement. After a roll call,
there were 9 votes against accepting the agreement and 5 in favor. Those
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who voted against (including Board Chairman Cerf and President Twomey), in
brief explanations of vote, indicated that they so voted because the
undertakings of ICM could not in their view be fulfilled; because the
conditions required by the GAC could not be met; because doubts about
sponsorship remained and had magnified as a result of opposition from
elements of the adult entertainment community; because the agreement’s
reference to “all applicable law” raised a wide and variable test of
compliance and enforcement; and because guaranty of compliance with
obligations of the contract was lacking. Those who voted in favor indicated
that changing ICANN’s position after an extended process weakens ICANN
and encourages the exertions of pressure groups; found that there was
sufficient support of the sponsoring community, while invariable support was
not required; held it unfair to impose on ICM a complete compliance model
before it is allowed to start, a requirement imposed on no other applicant;
maintained that ICANN is not in the business and should not be in the
business of judging content which rather is the province of each country,
that ICANN should not be a “choke-point for content limitations of
governments”; and contended that ICANN should avoid applying subjective
and arbitrary criteria and should concern itself with the technical merits of
applications. (C-189.) The vote of May 10, 2006 was not to approve the
agreement as proposed “but it did not reject the application” of ICM (C-197.)
39. ICM Registry filed a Request for Reconsideration of Board Action on May
21, 2006, pursuant to Article IV, Section 2 of ICANN’s Bylaws providing for
reconsideration requests. (C-190.) However, after being informed by ICANN’s
general counsel that the Board would be prepared to consider still another
revised draft agreement, ICM withdrew that request on October 29, 2006.
Working as she had throughout in consultation with ICANN’s staff,
particularly its general counsel, Ms. Burr, on behalf of ICM, engaged in
further negotiations with ICANN endeavoring to accommodate its
requirements, demonstrate that the concerns raised by the GAC had been
met to the extent possible, and provide ICANN with additional support for
ICM’s commitment to abide by the provisions of the proposed agreement.
Among the materials provided, earlier and then, were a list of persons within
the child safety community willing to serve on the board of IFFOR,
commitments to enter into agreements with rating associations to provide
tags for filtering .XXX websites and to monitor compliance with rules for the
suppression of child pornography provisions, and data about a “prereservation service” for reservations for .XXX from webmasters operating
adult sites on other ICANN-recognized top level domains. ICANN claimed to
have registered more than 75,000 pre-reservations in the first six months
that this service was publicly available. (Claimant’s Memorial on the Merits,
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pp. 138-139.) The proposed agreement was revised to include, inter alia,
provision for imposing certain requirements on registrants; develop
mechanisms for compliance with those requirements; create dispute
resolution mechanisms; and engage independent monitors. ICM agreed to
enter into a contract with the Family Online Safety Institute. The clause
regarding registrants’ obligations to comply with “all applicable law” was
deleted because, in ICM’s view, it had given rise to misunderstanding about
whether ICANN would become involved in monitoring content. ICM
maintains that, in the course of exchanges about making these revisions and
preparing its Fourth Draft Registry Agreement, “ICANN never sought to have
ICM attempt to re-define the sponsored community or otherwise demonstrate
that it met any of the RFP criteria”. (Id., p. 141.)
40. On February 2, 2007, the Chairman and Chairman-Elect of the GAC wrote
the Chairman of the ICANN Board, speaking for themselves and not
necessarily for the GAC, as follows:
“We note that the Wellington Communique…requested clarification
from the ICANN Board regarding its decision of 1 June 2005 authorising
staff to enter into contractual negotiations with ICM Registry, despite
deficiencies identified by the Sponsorship…Panel…we reiterate the
GAC’s request for a clear explanation of why the ICANN Board is
satisfied that the .xxx application has overcome the deficiencies
relating to the proposed sponsorship community.
“In Wellington, the GAC also requested confirmation from the ICANN
Board that the proposed .xxx agreement would include enforceable
provisions covering all of ICM Registry’s commitments…
“…GAC members would urge the Board to defer any final decision on
this application until the Lisbon meeting.” (C-198.)
41. A special meeting of the ICANN Board on February 12, 2007, was held by
teleconference. Consideration of the proposed .XXX Registry Agreement
was introduced by Mr. Jeffrey, who asked the Board to consider (a) public
comment on the proposed agreement (which had been posted by ICANN on
its website) (b) advice proferred by the GAC and (c) “how ICM measures up
against the RFP criteria” (C-199, p.1). He noted in relation to community
input that since the initial ICM application over 200,000 pertinent emails had
been sent to ICANN.
42. Rita Rodin, a new Board member, noted that she had not been on the
Board at previous discussions of the ICM application, but based on her
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review of the papers “she had some concerns about whether the proposal
met the criteria set forth in the RFP. For example, she noted that it was not
clear to her whether the sponsoring community seeking to run the domain
genuinely could be said to represent the adult on-line community. However
Rita requested that John Jeffrey and Paul Twomey confirm that this sort of
discussion should take place during this meeting. She said that she did not
want to reopen issues if they had already been decided by the Board.” (Id.,
pp. 2-3.)
43. While there was no direct response to the foregoing request of Ms.
Rodin, Dr. Cerf noted “that had been the subject of debate by the Board in
earlier discussions in 2006…over the last six months, there seem to have
been a more negative reaction from members of the online community to the
proposal.” Rita Rodin agreed; “there seems to be a ‘splintering of support in
the adult on-line community.” She was also concerned “that approval of this
domain in these circumstances would cause ICM to become a de facto
arbiter of policies for pornography on the Internet…she was not comfortable
with ICANN saying to a self-defined group that they could define policy
around pornography on the internet. This was not part of ICANN’s technical
decision-making remit…” (Id., p. 3) Dr. Twomey said that the Board needed
to focus on whether there was a need for further public comment on the new
version, the GAC comments, “and whether ICM had demonstrated to the
Board’s satisfaction that it had met criteria against the RFP for sTLDs.” Dr.
Cerf agreed that “the sponsorship grouping for a new TLD was difficult to
define.”
44. Susan Crawford expressed the view that “no group can demonstrate in
advance that they will meet the interests and concerns of all members in
their community and that this was an unrealistic expectation to place on any
applicant….if that test was applied to any sponsor group for a new sTLD,
none would ever be approved.”
45. The Acting Chair conducted a “straw poll” of the Board as to whether
members held “serious concerns” about the level of support for the creation
of the domain from this sponsoring community. A majority indicated that
they did, while a minority indicated that “it was an inappropriate burden to
place on ICM to ensure that the entire adult online community was
supportive of the proposed domain”. (Id.) The following resolution was
unanimously adopted:
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“Whereas a majority of the Board has serious concerns about whether
the proposed .XXX domain has the support of a clearly-defined
sponsored community as per the criteria for sponsored TLDs;
“Whereas a minority of the Board believed that the self-described
community of sponsorship made known by the proponent of the .XXX
domain, ICM Registry, was sufficient to meet the criteria for an sTLD.
“Resolved that:
I.

II.

The revised version [now the fifth version of the draft agreement]
be exposed to a public comment period of no less than 21 days,
and
ICANN staff consult with ICM and provide further information to
the Board prior to its next meeting, so as to inform a decision by
the Board about whether sponsorship criteria is [sic] met for the
creation of a new .XXX sTLD.” (Id., p. 4.)

46. The Governmental Advisory Committee met in Lisbon on March 28, 2007
and issued “formal advice to the Board”. It reaffirmed the Wellington
Communique as “a valid and important expression of the GAC’s views on
.xxx. The GAC does not consider the information provided by the Board to
have answered the GAC concerns as to whether the ICM application meets
the sponsorship criteria.” It called attention to an expression of concern by
Canada that, with the revised proposed ICANN-ICM Registry agreement, “the
Corporation could be moving towards assuming an ongoing management and
oversight role regarding Internet content, which would be inconsistent with
its technical mandate.” (C-200, pp. 4, 5.) It also adopted “Principles
Regarding New TLDs” which contain the following provision in respect of
delegation of new gTLDs:
“2.5 The evaluation and selection procedure for new gTLD
registries should respect the principles of fairness, transparency and
non-discrimination. All applicants for a new gTLD registry should
therefore be evaluated against transparent and predictable criteria,
fully available to the applicants prior to the initiation of the process.
Normally, therefore, no subsequent additional selection criteria should
be used in the selection process.” (Id., p. 12.)
47. The climactic meeting of the ICANN Board took place in Lisbon,
Portugal, on March 30, 2007. A resolution was adopted by a vote of nine to
five, with one abstention (that of Dr. Twomey), whose operative paragraphs
provide that:
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“…the board has determined that
“ICM’s application and the revised agreement failed to meet,
among other things, the sponsored community criteria of the RFP
specification.
“Based on the extensive public comment and from the GAC’s
communiqués, that this agreement raises public policy issues.
“Approval of the ICM application and revised agreement is not
appropriate, as they do not resolve the issues raised in the GAC
communiqués, and ICM’s response does not address the GAC’s concern
for offensive content and similarly avoids the GAC’s concern for the
protection of vulnerable members of the community. The board does
not believe these public policy concerns can be credibly resolved with
the mechanisms proposed by the applicant.
“The ICM application raises significant law enforcement
compliance issues because of countries’ varying laws relating to
content and practices that define the nature of the application,
therefore obligating ICANN to acquire responsibility related to content
and conduct.
“The board agrees with the reference in the GAC communiqué
from Lisbon that under the revised agreement, there are credible
scenarios that lead to circumstances in which ICANN would be forced
to assume an ongoing management and oversight role regarding
Internet content, which is inconsistent with its technical mandate.
Accordingly, it is resolved…that the proposed agreement with
ICM concerning the .xxx sTLD is rejected and the application request
for delegation of the .XXX sTLD is hereby denied.”
48. Debate in the Board over adoption of the resolution was intense. Dr.
Cerf, who was to vote in favor of the resolution (and hence against the ICM
application) observed that he had voted in favor of proceeding to negotiate a
contract.
“Part of the reason for that was to try to understand more deeply
exactly how this proposal would be implemented, and seeing the
contractual terms…would put much more meat on the bones of the
initial proposal. I have been concerned about the definition of
‘responsible’…there’s uncertainty in my mind about what behavioral
27

patterns to expect…over time, the two years that we’ve considered
this, there has been a growing disagreement within the adult content
community as to the advisability of this proposal. As I looked at the
contract…the mechanisms for assuring the behavior of the registrants
in this top-level domain seemed, to me, uncertain. And I was persuaded
… that there were very credible scenarios in which the operation of
IFFOR and ICM might still lead to ICANN being propelled into
responding to complaints that some content on some of the registered
.xxx sites didn’t somehow meet the expectations of the general public
this would propel ICANN and its staff into making decisions or having
to examine content to decide whether or not it met the IFFOR criteria
… I would also point out that the GAC has raised public policy concerns
about this particular top level domain.” (C-201, p. 6.)
49. Rita Rodin said that she did not believe
“that this is an appropriate sponsored community…it’s inappropriate to
allow an applicant in any sTLD to simply define out …any people that
are not in in favor of this TLD..as irresponsible…this will be an
enforcement headache…for ICANN..way beyond the technical oversight
role of ICANN’s mandate…there’s porn all over the Internet and…there
isn’t a mechanism with this TLD to have it all exclusively within one
string to actually effect some of the purposes of the TLD…to be
responsible with respect to the distribution of pornography, to prevent
child pornography on the Internet…” (id., p. 7.)
50. Peter Dengate Thrush, who favored acceptance of the ICM contract,
voted against the resolution. On the issue of the sponsored community,
“there is on the evidence a sufficiently identifiable, distinct community
which the TLD could serve. It’s the adult content providers wanting to
differentiate themselves by voluntary adoption of this labeling system.
It’s not affected … by the fact that that’s a self-selecting
community…or impermanence of that community…This is the first time
in any of these sTLD applications that we have had active opposition.
And we have no metrics…to establish what level of opposition by
members of the potential community might have caused us
concern…the resolution I am voting against is particularly weak on this
issue. On why the board thinks this community is not sufficiently
identified. No fact or real rationale are provided in the resolution,
and…given the considerable importance that the board has placed on
this…and the cost and effort that the applicant has gone to answer the
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board’s concern demonstrating the existence of a sponsored
community…this silence is disrespectful to the applicant and does a
disservice to the community…I’ve also been concerned ... about the
scale of the obligations accepted by the applicant…some of those have
been forced upon them by the process..in the end I am satisfied that
the compliance rules raise no new issues in kind from previous
contracts. And I say that if ICANN is going to raise this kind of
objection, then it better think seriously of getting out of the business of
introducing new TLDs … I do not think that this contract would make
ICANN a content regulator…” (Id., pp. 7-8.)
51. Njeri Ronge stated that, in addition to the reasons stated in the
resolution, “the ICM proposal will not protect the relevant or interested
community from the adult entertainment Web sites by a significant
percentage; … the ICM proposal focuses on content management which is
not in ICANN’s technical mandate.” (Id., p. 8.)
52. Susan Crawford dissented from the resolution, which she found “not only
weak but unprincipled”.
“I am troubled by the path the board has followed on this issue…ICANN
only creates problems for itself when it acts in an ad hoc fashion in
response to political pressures. ICANN…should resist efforts by
governments to veto what it does…The most fundamental value of the
global Internet community is that people who propose to use the
Internet protocols and infrastructures for otherwise lawful purposes,
without threatening the operational stability or security of the Internet,
should be presumed to be entitled to do so. In a nutshell, everything
not prohibited is permitted. This understanding…has led directly to the
striking success of the Internet around the world. ICANN’s role in
gTLD policy development is to seek to assess and articulate the
broadly shared values of the Internet community. We have very limited
authority. I am personally not aware that any global consensus against
the creation of a triple X domain exists. In the absence of such a
prohibition, and given our mandate to create TLD competition, we have
no authority to block the addition of this TLD to the root. It is very
clear that we do not have a global shared set of values about content
on line, save for the global norm against child pornography. But the
global Internet community clearly does share the core value that no
centralized authority should set itself up as the arbiter of what people
may do together on line, absent a demonstration that most of those
affected by the proposed activity agree that it should be banned…the
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fact is that ICANN evaluated the strength of the sponsorship of triple X,
the relationship between the applicant and the community behind the
TLD, and…concluded that this criteria [sic] had been met as of June
2005. ICANN then went on to negotiate specific contractual terms
with the applicant. Since then, real and AstroTurf comments – that’s
an Americanism meaning filed comments claiming to be grass roots
opposition that have actually been generated by organized campaigns –
have come into ICANN that reflect opposition to this application. I do
not find these recent comments sufficient to warrant revisiting the
question of the sponsorship strength of this TLD which I personally
believe to be closed. No applicant for any sponsored TLD could ever
demonstrate unanimous, cheering approval for its application. We
have no metric against which to measure this opposition….We will only
get in the way of useful innovation if we take the view that every new
TLD must prove itself to us before it can be added to the root…what is
meant by sponsorship…is that there is enough interest in a particular
TLD that it will be viable. We also have the idea that registrants should
participate in and be bound by the creation of policies for a particular
string. Both of these requirements have been met by this applicant.
There is clearly enough interest, including more than 70,000
preregistrations from a thousand or more unique registrants who are
member of the adult industry, and the applicant has undertaken to us
that it will require adherence to its self-regulatory policies by all of its
registrants…Many of my fellow board members are undoubtedly
uncomfortable with the subject of adult entertainment material.
Discomfort may have been sparked anew by first the letter from
individual GAC members…and second the letter from the Australian
Government. But the entire point of ICANN’s creation was to avoid the
operation of chokepoint control over the domain name system by
individual or collective governments. The idea was the U.S. would
serve as a good steward for other governmental concerns by staying in
the background and…not engaging in content-related control.
Australia’s letter and concerns expressed…by Brazil and other
countries about triple X are explicitly content-based and, thus,
inappropriate…If after the creation of a triple X TLD certain
governments of the world want to ensure that their citizens do not see
triple X content, it is within their prerogative as sovereigns to instruct
Internet access providers physically located within their territory to
block such content…But content-related censorship should not be
ICANN’s concern…To the extent there are public policy concerns with
this TLD, they can be dealt with through local laws.” (Id., pp. 9-11.)
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53. Demi Getschko declared that her vote in favor of the resolution was her
own decision “without any kind of pressure”. (Id., p. 12.) Alejandro Pisanty
denied that “the board has been swayed by political pressure of any kind”
and affirmed that, “ICANN has acted carefully and strictly within the rules.”
He accepted “that there is no universal set of values regarding adult content
other than those related to child pornography…the resolution voted is based
precisely on that view, not on any view of content itself.” (Id.
PART THREE: THE ARGUMENTS OF THE PARTIES

The Contentions of ICM Registry
54. ICM Registry contends that (a) the Independent Review Process is an
arbitration; (b) that Process does not afford the ICANN Board a “deferential
standard of review”; (c) the law to be applied by that Process comprises the
relevant principles of international law and local law, i.e., California law, and
that the particularly relevant principle is good faith; (d) in its treatment and
rejection of the application of ICM Registry, ICANN did not act consistently
with its Articles of Incorporation and Bylaws.

The Nature of the Independent Review Process
55. In respect of the nature of the Independent Review Process, ICM, noting
that these proceedings are the first such Process brought under ICANN’s
Bylaws, maintains that they are arbitral and not advisory in character. It
observes that the current provisions governing the Independent Review
Process were added to the Bylaws in December 2002 partly as a result of
international and domestic concern about ICANN’s lack of accountability. It
recalls that ICANN’s then President, Stuart Lynn, announced in a U.S. Senate
hearing in 2002 that ICANN planned to “strengthen … confidence in the
fairness of ICANN decision-making through… creating a workable mechanism
for speedy independent review of ICANN Board actions by experienced
arbitrators…” (Claimant’s Memorial on the Merits, p. 162). His successor, Dr.
Twomey, stated to a committee of the U.S. House of Representatives in 2006
that, “ICANN does have well-established principles and processes for
accountability in its decision-making and in its bylaws…there is ability for
appeal to…independent arbitration.” (Id., p. 163.) Article IV, Section 3, of
ICANN’s Bylaws provides that: “The IRP shall be operated by an international
arbitration provider appointed from time to time by ICANN…using
arbitrators…nominated by that provider.” Pursuant to that provision, ICANN
appointed the International Centre for Dispute Resolution (“ICDR”) of the
American Arbitration Association as the international arbitration provider
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(which in turn appointed the members of the instant Independent Review
Panel). The term “arbitration” imports the binding resolution of a dispute.
Courts in the United States – including the Supreme Court of California – have
held that the term “arbitration” connotes a binding award. (Id., pp. 168-169.)
Article 27(1) of the ICDR Rules provides that “[a]wards…shall be final and
binding on the parties. The parties undertake to carry out any such award
without delay.” (C-11.) The Supplementary Procedures for Internet
Corporation for Assigned Names and Numbers (ICANN) Independent Review
Process specify that “the ICDR’s International Arbitration Rules…will govern
the Process in combination with these Supplementary Procedures.” They
provide that the “Independent Review Panel (IRP) refers to the neutral(s)
appointed to decide the issue(s) presented.” “The Declaration shall
specifically designate the prevailing party.” (C-12.) In view of all of the
foregoing, ICM maintains that the IRP is an arbitral process designed to
produce a decision on the issues that is binding on the parties.

The Standard of Review is Not Deferential
56. ICM also maintains that, contrary to the position now advanced by
counsel for ICANN, ICANN’s assertion that the Panel must afford the ICANN
Board “a deferential standard of review” has no support in the instruments
governing this proceeding. The term “independent review” connotes a
review that is not deferential. Both Federal law and California law treat
provision for an independent review as the equivalent of de novo review. In
California law, when an appellate court employs independent, de novo
review, it generally gives no special deference to the findings or conclusions
of the court from which appeal is taken. (Claimant’s Memorial on the Merits,
with citations, pp. 173-174.) ICANN’s reliance on the “business judgment
rule” and the related doctrine of “judicial deference” under California law is
misplaced, because under California law the business judgment rule is
employed to protect directors from personal liability (typically in shareholder
suits) when the directors have made good faith business decisions on behalf
of the corporation. The IRP is not a court action seeking to impose individual
liability on the ICANN board of directors. Rather, this is an Independent
Review Process with the specific purpose of declaring “whether an action or
inaction of the Board was inconsistent with the Articles of Incorporation or
Bylaws.” As California courts have explicitly stated, “the rule of judicial
deference to board decision-making can be limited … by the association’s
governing documents.” The IRP, to quote Dr. Twomey’s testimony before
Congress, is a process meant to establish a “final method of accountability.”
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The notion now advanced on behalf of ICANN, that this Panel should afford
the Board “a deferential standard of review” and only “question” the Board’s
actions upon “a showing of bad faith” is at odds with that purpose as well as
with the plain meaning of “independent review”. (Id., pp. 176-177.)

The Applicable Law of this Proceeding
57. Article 4 of ICANN’s Articles of Incorporation provides that, “The
Corporation shall operate for the benefit of the Internet community as a
whole, carrying out its activities in conformity with the relevant principles of
international law and applicable international conventions and local law…”
(C-4). The prior version of the draft Articles had provided for ICANN’s
“carrying out its activities with due regard for applicable local and
international law”. This language was regarded as inadequate, and was
revised, as the then Interim Chairman of ICANN explained, “to mak[e] it clear
that ICANN will comply with relevant and applicable international and local
law”. (Id., p. 180.) As ICANN’s President testified in the U.S. Congress in
2003, the International Review Process was put in place so that disputes
could “be referred to an independent review panel operated by an
international arbitration provider with an appreciation for and understanding
of applicable international laws, as well as California not-for-profit
corporation law.” (Id., p. 182.) According to the Expert Report of Professor
Jack Goldsmith, on which ICM relies:
“…in an attempt to bring accountability and thus legitimacy to its
decisions, ICANN (a) assumed in its Articles of Incorporation an
obligation to act in conformity with ‘relevant principles of international
law’ and (b) in its Bylaws extended to adversely affected third parties a
novel right of independent review in this arbitration proceeding for
consistency with ICANN’s Articles and Bylaws. The parties have
agreed to international arbitration in this forum to determine
consistency with the international law standards set forth in Article 4
of the Articles of Incorporation. California law allows a California nonprofit corporation to bind itself in this way.” (Id., p. 11.)
In ICM’s view, Article 4 of ICANN’s Articles of Incorporation acts as a
choice-of-law provision. It notes that Article 28 of the ICDR Arbitration Rules
specifically provides that “the Tribunal shall apply the substantive law(s) or
rules of law designated by the parties as applicable to this dispute.” (C-11.)
It points out that the choice of a concurrent law clause – as in ICANN’s
Articles providing for the application of relevant principles of both
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international and domestic law – is not unusual, especially in transactions
involving a public resource.
58. Professor Goldsmith observes that: “… “principles of international law
and applicable international conventions and local law” refers to three types
of law. Local law means the law of California. Applicable international
conventions refers to treaties. “The term ‘principles of international law’
includes general principles of law. Given that the canonical reference to the
sources of international law is Article 38 of the Statute of the International
Court of Justice, which lists international conventions, customary
international law, and “the general principles of law recognized by civilized
nations”, the reference to “principles of international law” in ICANN’s
Articles must refer to customary international law and to the general
principles of law. (Expert Report, p. 12.) Professor Goldsmith notes that the
Iran-United States Claims Tribunal has interpreted the “principles of
commercial and international law” to include the general principles of law.
ICSID tribunals similarly have interpreted “the rules of international law” to
include general principles of law.
“It is perfectly appropriate to apply general principles in this IRP even
though ICANN is technically a non-profit corporation and ICM is a
private corporation. ICANN voluntarily subjected itself to these
general principles in its Articles of Incorporation, something that both
California law permits and that is typical in international arbitrations,
especially when public goods are at stake. The ‘international’ nature
of this arbitration – … is evidenced by the global impact of ICANN’s
decisions…ICANN is only nominally a private corporation. It exercises
extraordinary authority, delegated from the U.S. Government, over one
of the globe’s most important resources…its control over the Internet
naming and numbering system does make sense of its embrace of the
‘general principles’ standard. While there is no doubt that ICANN can
and has bound itself to general principles of law as that phrase is
understood in international law… the general principles relevant here
complement, amplify and give detail to the requirements of
independence, transparency and due process that ICANN has
otherwise assumed in its Articles and Bylaws and under California law.
General principles thus play their classic supplementary role in this
proceeding.” (Id., pp. 15-16.)
59. Professor Goldsmith continues: “The general principle of good faith is
‘the foundation of all law and all conventions’” (quoting the seminal work of
Bin Cheng, General Principles of Law as Applied by International Courts and
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Tribunals, p. 105). “As the International Court of Justice has noted, ‘the
principle of good faith is a well established principle of international law’”.
(Case concerning the Land and Maritime Boundary between Cameroon and
Nigeria, Preliminary Objections, Judgment, I.C.J. Reports 1998, p. 296, with
many citations.) Applications of the principle are “the requirement of good
faith in complying with legal restrictions” and “the requirement of good faith
in the exercise of discretion, also known as the doctrine of non-abuse of
rights…” as well as the requirement of good faith in contractual negotiations.
(Id., pp. 17-18.) The principle is “equally applicable to relations between
individuals and to relations between nations.” (Cheng, loc. cit.).
60. Professor Goldsmith maintains that the abuse of right alleged by ICM
that is
“most obvious is the clearly fictitious basis ICANN gave for denying
ICM’s application…the concern about ‘law enforcement compliance
issues because of countries’ varying laws relating to content and
practices that define the nature of the application’ applies to many toplevel domains besides .XXX. The website ‘pornography.com’ would be
no less subject to various differing laws around the world than the
website ‘pornography.xxx.’ …a website on the .XXX domain is easier
for nations to regulate and exclude from computers in their countries
because they can block all sites on the .XXX domain with relative ease
but have to look at the content, or make guesses based on domain
names, to block unwanted pornography on .COM and other top level
domains. In short, this reason for ICANN’s denial, if genuine, would
extend to many top-level domains and would certainly apply to all
generic top-level domains (like .COM, .INFO, .NET and .ORG) where
pornographic sites can be found. But ICANN has only applied this
reason for denial to the .XXX domain. This strongly suggests that the
reasons for the denial are pretextual and thus the denial is an abuse of
right…”
61. Professor Goldsmith further argues that “similarly pretextual is ICANN’s
claim that ‘there are credible scenarios that leads to circumstances in which
ICANN would be forced to assume an ongoing management and oversight
role regarding Internet content.’” He contends that the scenario is
“unlikely”, but, more importantly, “the same logic applies to generic top level
domains like .COM. The identical scenario could arise if a national court
ordered…the registry operator for .COM…to shut down one of the hundreds of
thousands of pornography sites on .COM. But ICANN has only expressed
concern about ICM…”
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ICANN Did Not Act Consistently with its Articles of Incorporation and
Bylaws
62. ICM Registry contends that ICANN failed to act consistently with its
Articles of Incorporation and Bylaws in the following respects.
63. ICANN, ICM maintains, conducted the 2004 Round of applications for toplevel domains as a two-step process, in which it was first determined
whether or not each applicant met the RFP criteria. If the criteria were met,
“upon the successful completion of the sTLD process” (ICANN Board
resolution of October 31, 2003, C-78), the applicant then would proceed to
negotiate the commercial and technical terms of a registry agreement. (This
Declaration, paras. 13-16, supra.) The RFP included detailed description of
the criteria to be met to enable the applicant to proceed to contract
negotiations, and specified that the selection criteria would be applied
“based on principles of objectivity, non-discrimination and transparency”. (C45.) On June 1, 2005, the ICANN Board concluded that ICM had met all of
the RFP criteria - - financial, technical and sponsorship – and authorized
ICANN’s President and General Counsel to enter into negotiations over the
“commercial and technical terms” of a registry agreement with ICM. “The
record evidence in this case demonstrates overwhelmingly that when the
Board approved ICM to proceed to contract negotiations on 1 June 2005, the
Board concluded that ICM had met all of the RFP criteria – including,
specifically, sponsorship.” (Claimant’s Post-Hearing Submission, p. 11.)
While ICANN now claims that the sponsorship criterion remained open, and
that the Board’s resolution of June 1, 2005, authorized negotiations in which
whether ICM met sponsorship requirements could be more fully tested, ICM
argues that no credible evidence, in particular, no contemporary
documentary evidence, supports these contentions. To the contrary, ICM:
- (a) recalls that ICANN’s written announcement of applications received
provided: “The applications will be reviewed by independent evaluation
teams beginning in May 2004. The criteria for evaluation were posted with
the RFP. All applicants that are found to satisfy the posted criteria will be
eligible to enter into technical and commercial negotiations with ICANN for
agreements for the allocation and sponsorship of the requested TLDs.” (C82.)
- (b) emphasizes that ICANN’s Chairman of the Board, Dr. Cerf, is recorded in
the GAC’s Luxembourg minutes as stating, shortly after the adoption of the
June 1, 2005, resolution, that the application of .xxx “this time met the three
main criteria, financial, technical and sponsorship”. Sponsorship was
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extensively discussed “and the Board reached a positive decision
considering that ICANN should not be involved in content matters.” (C-139;
supra, para. 22.)
- (c) notes that a letter of ICANN’s President of February 11, 2006. states
that: “…it is the ICANN Board that has the authority to decide, upon the
conclusion of technical and commercial negotiations, whether or not to
approve the creation of a new sTLD…Responsibility for resolving issues
relating to an applicant’s readiness to proceed to technical and commercial
negotiations…rests with the Board.” (Supra, paragraph 33.)
- (d) notes that the GAC’s Wellington Communique states, in respect of a
letter of February 11, 2006 of ICANN’s President, that the GAC “does not
believe that the February 11 letter provides sufficient detail regarding the
rationale for the Board determination” that ICM’s application “had overcome
the deficiencies noted in the Evaluation Report”. (Supra, paragraph 35.)
- (e) stresses that the ICANN Vice President in charge of the Round, Kurt
Pritz, whom ICANN chose not to call as a witness in the hearing, stated in a
public forum meeting in April 2005 that: “If it was determined that an
application met those three baseline criteria, technical, commercial and
sponsorship community, they, then, were informed that they would enter into
a phase of commercial and technical negotiation with ICANN, the
culmination of those negotiations is and was intended to result in the
designation of the new top-level domain. At the conclusion of that, we would
sign agreements that would be forwarded to the Board for their approval.” (C88.)
- (f) recalls that Dr. Pritz stated in Luxembourg that ICM was among the
“applicants that have been found to satisfy the baseline criteria and they’re
presently in negotiation for the designation of registries…” (C-140, p. 28).
- (g) observes that the General Counsel of ICANN, Mr. Jeffery, in an exchange
with Ms. Burr acting as counsel of ICM, accepted a draft press release in
respect of the June 1, 2005 resolution stating that, “ICANN’s board of
directors today determined that the proposal for a new top level domain
submitted by ICM Registry meets the criteria established by ICANN.” (C-221.)
- (h) reproduces a Fox News Internet story of June 2, 2005, captioned,
“Internet Group OKs New Suffix for Porn Sites,” which cites ICANN
spokesman Kieran Baker as saying that adult oriented sites, a $12 billion
industry, “could begin buying .xxx addresses as early as fall or winter
depending on ICM’s plans.” (C-283.)
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- (i) recalls that a member of the Board when the June 1, 2005 resolution
was adopted, Joicho Ito, posted on his blog the next day that “the .XXX
proposal, in my opinion, has met the criteria set out in the RFP. Our approval
of .XXX is a decision based on whether .XXX met the criteria and does not
endorse or condone any particular type of content or moral belief.” (Burr
Exhibit 35.)
ICM argues that ICANN’s witnesses had no response to the foregoing
evidence, other than to say that they could not remember or had not seen it
(testimony of Dr. Cerf, Tr. 615:18-21, 660:9-12, 675:3-16; Testimony of Dr.
Twomey, 914: 4-11, 915:2-11).
64. Dr. Cerf testified at the hearing that,
“At the point where the question arose whether we should proceed or
could proceed to contract negotiation, in the absence of having
decided that the sponsorship criteria had been met, the board
consulted with counsel [the General Counsel, Mr. Jeffery] and my
recollection of this discussion is that we could leave undetermined and
undecided the question of sponsorship and could use the discussions
with regard to the contract as a means of exposing and understanding
more deeply whether the sponsorship criteria had been or could be
adequately met…prior to the board vote on the question, should we
proceed to contract, this question was raised, and it was my
understanding that we were not deciding the question of sponsorship.
We were using the contract negotiations as a means of clarifying
whether or not…the sponsorship criteria could be or had been met or
would be met…” (Tr. 600:6-18, 601: 1-8).
65. ICM however claims that Dr. Cerf’s testimony “is flatly contradicted by
the numerous contemporaneous statements of ICANN Board members and
officials that ICM had, in fact, met the criteria, including Dr. Cerf’s own
contemporaneous statement to the GAC in Luxembourg…” (Claimant’s PostHearing Submissions, p. 14.) ICM maintains that there is no contemporary
documentary evidence that sustains Dr. Cerf’s recollection. Nor did ICANN
present Mr. Jeffery as a witness, despite his presence in the hearing room.
No mention of reservations about sponsorship is to be found in the June 1,
2005 resolution; it contains no caveats, unlike the resolutions adopted in
respect of the applications for .JOBS and .MOBI adopted by the Board in
2004.
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66. ICANN further argues, ICM observes, that the June 1, 2005, resolution
provides that the contract would be entered into “if” the parties were able to
negotiate “commercial and technical terms”; therefore ICM should have
known that all other issues also remained open. But, responds ICM,
“Complete silence on an issue -- when other issues are specifically
mentioned – does not create ambiguity on the missing issue. It means that
the missing issue is no longer an issue.” (Id., pp. 15-16.)
67. Shortly after adoption of the June 1, 2005 resolution, contract
negotiations commenced. As predicted by Mr. Jeffrey in a June 13, 2005,
email to Ms. Burr, the negotiations were “quick” and “straightforward”. (C150.) Agreement on the terms of a registry contract was reached between
them by August 1, 2005. That draft registry agreement was posted on the
ICANN website on August 9, 2005. The Board was scheduled to discuss it at
a meeting to be held on August 16.
68. But then came the intervention of the U.S. Department of Commerce
described supra, paragraphs 27 and 29. ICM argues that it is remarkable
that the U.S. Government responded in the way it did to a lobbying campaign
largely generated by the website of the Family Research Council. “What is
even more remarkable is the extent to which ICANN altered its course of
conduct with respect to ICM in response to the U.S. government’s
intervention.” ICM contends that: “The unilateral intervention by the U.S.
government was entirely inappropriate and ICANN knew it. But rather than
adhere to the principles of its Articles and Bylaws, ICANN quickly bowed to
the U.S. intervention, and, at the same time tried to conceal it.” (Claimant’s
Post-Hearing Submission, p. 27.) The charge of concealment relates to Dr.
Twomey’s having “suggested” to the Chairman of the GAC that he write to
ICANN requesting delay in considering the draft contract with ICM (supra,
paragraph 28). Dr. Twomey acknowledged at the hearing that he so
suggested but explained that the letter was nothing more than a
confirmation of what Board members had heard weeks before from the GAC
in Luxembourg. (Tr. 856:8-19, 859:1-12, 861:10-20, and supra, paragraphs 2125.)
69. ICM invokes the witness statement provided by the chair of the
Sponsorship Evaluation Team, Dr. Williams, who, as a fellow Australian, had
a close working relationship with Dr. Twomey. She wrote that:
“The June 2005 vote should have marked the completion of the
substantive discussions of the .XXX application, especially in light of
the Board resolution that approved the .XXX application with no
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reservations or caveats. Instead, following the vote, the ICANN
Governmental Advisory Committee ‘woke up’ to the .XXX application,
and ICANN began to feel pressure from a number of governments,
especially from the United States and Australia…An open dispute with
the United States would have been very damaging to ICANN’s
credibility, and it was therefore very difficult to resist pressure from
the United States…Dr. Twomey expressed to me his anxiety about the
.XXX registry agreement as a result of this [Gallagher] intervention.
This concern went to the heart of ICANN’s legitimacy as a quasiindependent technical regulatory organization with the power to
establish the process by which new TLDs could be created and put on
the root. If the United States Government disagreed with ICANN’s
process or decision at any point and did not enter a TLD accepted by
ICANN to the root, it would call into question ICANN’s authority,
competence, and entire reason for existence.” (Witness Statement of
Elizabeth Williams, pp. 26-28.)
70. ICM points out that the Wellington Communique of the GAC (supra,
paragraph 35) referred to “the Board determination that the [ICM] application
had overcome the deficiencies noted in the Evaluation Report.” ICM
maintains that, at ICANN’s staff prompting, ICM responded to all of the
concerns raised in the GAC’s Wellington Communique. Thus, the Third Draft
Registry Agreement of April 18, 2006, included commitments of ICM to
establish policies and procedures to label the sites on the domain, to use
automated tools to detect and prevent child pornography, to maintain
accurate lists of registrants and assist law enforcement agencies to identify
and contact the owners of particular sites, and to ensure the intellectual
property and trademark rights, personal names, country names, names of
historical, cultural and religious significance and names of geographic
identifiers, drawing on domain name registry best practices (C-171).
71. ICM construes a statement of Dr. Cerf at the hearing as indicating that
the reason, or a reason, why ICM ultimately did not obtain a registry
agreement was that ICM could not provide adequate solutions “to deal with
the problem of pornography on the Net”. It counters that ICM had never
undertaken to “deal with” or solve “the problem of pornography on the Net”.
“The purpose of .XXX was to create an sTLD where responsible adult content
providers would agree, inter alia, to submit to technological tools to help tag
and filter their sites; allow their sites to be ‘crawled’ for indicia of child
pornography (real or virtual); and otherwise adhere to best practices for
responsible members of the industry (including practices to prevent credit
card fraud, spam, misuse of personal data, the sending of unsolicited
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promotional email, the ‘capture’ of visitors to their sites, etc.).” (Claimant’s
Post-Hearing Submission, p. 42.) However, Dr. Twomey seized on a phrase in
the Wellington Communique “in order to impose an impossible burden on
ICM.” According to ICM, Dr. Twomey asserted that “the GAC was now
insisting that ICM be responsible for ‘enforcing restrictions’ around the world
on access to illegal and offensive content.” (Id., pp. 42-43.) But, ICM argues,
to the extent that the GAC was requesting ICM to enforce restrictions on
illegal and offensive content, ICANN was
“not merely acting outside its mission. It was also imposing a
requirement on ICM that had never been imposed on any other
registrant for any other top level domain, and that, indeed, no
registrant could possibly fulfil. .COM, for example, is unquestionably
filled with content that is considered ‘illegal and offensive’ in many
countries. Some of its content is considered ‘illegal and offensive’ in
all countries. Adult content can be found on numerous other TLDs…Dr.
Cerf had told the GAC in Luxembourg in July 2005, when he was
explaining the Board’s determination that ICM had met the RFP
criteria: ‘to the extent that governments do have concerns they relate
to the issues across TLDs.’ ICANN has never suggested that the
registries for those other TLDs must ‘enforce’ restrictions on access to
illegal or offensive content for sites on their TLDs.” (Id., pp. 43-44.)
72. ICM adds that if “the GAC was in fact asking ICANN to impose such an
absurd requirement on ICM, then ICANN should have told the GAC that it
could not do so.” The GAC is no more than an advisory body supposed to
provide “advice” on a “timely” basis. “ICANN is by no means under any
obligation to do whatever the GAC tells it to do.” Indeed, ICANN’s Bylaws
specifically contemplate that the Board may decide not to follow the GAC’s
advice. (Id., p. 44.)
73. ICM invokes the terms of the Bylaws, Section 2(1)(j), which provide that:
“The advice of the Governmental Advisory Committee on public policy
matters shall be duly taken into account, both in the formulation and
adoption of policies. In the event that the ICANN Board determines to
take an action that is not consistent with the Governmental Advisory
Committee advice, it shall so inform the Committee and state the
reasons why it decided not to follow that advice. The Governmental
Advisory Committee and the ICANN Board will then try, in good faith
and in a timely and efficient manner, to find a mutually acceptable
solution. If no such solution can be found, the ICANN Board will state
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in its final decision the reasons why the Governmental Advisory
Committee’s advice was not followed, and such statement will be
without prejudice to the rights or obligations of Governmental Advisory
Committee members with regard to public policy issues falling within
their responsibilities.” (C-5, and supra, paragraph 9.)
74. ICM further argues however that Dr. Twomey’s reading of the Wellington
Communique was not a reasonable one. The Wellington Communique recalls
that “ICM promised a range of public interest benefits as part of its bid to
operate the .xxx domain…The public policy aspects identified by members of
the GAC include the degree to which .xxx application would: Take
appropriate measures to restrict access to illegal and offensive content…”
(Id. p. 45; C-181). As promised in its application, ICM in fact proposed
numerous measures to restrict access to illegal and offensive content. But
nowhere did the GAC state that ICM should be responsible for “enforcing” the
restrictions of countries on access to illegal and offensive content. ICM
argues that the very fact that the GAC wanted ICM to “maintain accurate
details of registrants and assist law enforcement agencies to identify and
contact the owners of particular websites” (C-181, p. 3) demonstrates that
the GAC did not expect ICM to enforce various national restrictions on
access to illegal and offensive content.
75. The numerous measures that ICM set out in its revised draft registry
agreement in consultation with the staff of ICANN did not constitute an
agreement or “representation to enforce the laws of the world on
pornography” (testimony of Ms. Burr, Tr. 1044: 8-9). Actually the activation of
an .XXX TLD would make it far easier for governments to restrict access to
content that they deemed illegal or offensive. Indeed, as Dr. Cerf told the
GAC in Luxembourg in July 2005 in defending ICANN’s agreeing to enter into
contract negotiations with ICM, “The TLD system is neutral, although
filtering systems could be solutions promoted by governments.” (C-139, p. 5.)
“In other words,” ICM argues, “the appropriate place for restricting access to
content deemed illegal or offensive by any particular country is within that
particular country. ICM offered far more tools for countries to effectuate
such restrictions than have ever existed before. Thus, ICM provided
‘appropriate measures to restrict access to illegal and offensive content.’”
(Claimant’s Post-Hearing Submission, p. 47.)
76. ICM alleges that, “Nonetheless, on 10 May 2006, the ICANN Board
proceeded to reject ICM’s registry agreement because, in Dr. Twomey’s
words, ICM had not demonstrated how it would ‘ensure enforcement of these
contractual terms’ as they relate to various countries’ individual laws
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‘concerning pornographic content’ [citing C-189, p.6]. In other words, ICM’s
draft registry agreement was rejected on the basis of its inability to comply
with a contractual undertaking to which it had never agreed in the first
place.” (Id., p. 48.)
77. At that same meeting of the Board, Dr. Twomey drew attention to a
letter of May 4, 2006 from Martin Boyle, UK Representative to the GAC,
which read as follows:
“The discussions held by the Governmental Advisory Committee
in Wellington in March have highlighted some of the key concerns, and
strong opposition by some administrations, to the application for a new
top-level domain for pornographic content, dot.xxx. I thought that it
would be helpful to follow up those discussions by submitting directly
to the ICANN Board the views of the UK Government. In preparing
these views, we have consulted a number of stakeholders in the UK,
including Internet safety groups…
“Having examined the proposal in detail, and recognizing
ICANN’s authority to grant such domain names, the UK expresses its
firm view that if the dot .xxx domain name is to be authorized, it would
be important that ICANN ensures that the benefits and safeguards
proposed by the registry, ICM, including the monitoring of all dot.xxx
content and rating of content on all servers pointed to by .xxx, are
genuinely achieved from day one. Furthermore, it will be important to
the integrity of ICANN’s position as final approving authority for the
dot.xxx domain name, to be seen as able to intervene promptly and
effectively if for any reason failure on the part of ICM in any of these
fundamental safeguards becomes apparent. It would also in our view
be essential that ICM liase with the relevant bodies in charge of
policing illegal Internet content at national level, such as the Internet
Watch Foundation (IWF) in the UK, so as to ensure the effectiveness of
the solutions it proposes to avoid the further propagation of illegal
content. Specifically, ICM should undertake to monitor all dot.xxx
content as it proposed and cooperate closely with IWF and equivalent
agencies.
“This is an important decision that the ICANN Board has to take
and whatever you decide will probably attract criticism from one
quarter or another. This makes it all the more important that in making
a decision, you reach a clear view on the extent to which the benefits
which ICM claim are likely to be sustainable and reliable.” (C-182.)
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78. Dr. Twomey said this about Mr. Boyle’s position:
“…the contractual terms put forward by ICM to meet the sorts of
public-policy concerns raised by the Governmental Advisory Committee
in my view are very difficult to implement, and I retain concerns about
their ability to actually be implemented in an international environment
where the important phrase, ‘all applicable law’, would raise a very
wide and variable test for enforcement and compliance. And I can’t
see how that will actually be achieved under the contract. The letter
from the UK is an indication of the expectations of the international
governmental community to ensure enforcement of these contractual
terms as they individually interpret them against their own law
concerning pornographic content. This will put ICANN in an untenable
position.” (C-189, p. 6.)
79. ICM contends that “it is impossible to reconcile the points made in Mr.
Boyle’s letter – i.e., that ICANN should ensure that ICM delivered from “day
one” on the ‘benefits and safeguards’ promised in its contract, and that ICM
should liase with the IWF – as a requirement ‘to ensure enforcement of the
contractual terms as they each individually interpret them against their own
law concerning pornographic content’. And even if Mr. Boyle had been
making such a demand, it would have been entirely outside ICANN’s mandate
to impose it on ICM, and would have imposed a requirement on ICM that it
has never imposed on any other registry.” (Claimant’s Post-Hearing
Submission, p. 50.)
80. ICM however acknowledges that other members of the Board shared Dr.
Twomey’s analysis. It concludes that:
“…the ICANN Board was now imposing a requirement that was outside
the mission of ICANN; that had never been imposed on any other
registry; and that – had it been included in the RFP – would have kept
any applicant from applying for an sTLD dealing with adult content.”
(Id., p. 51.)
81. ICM observes that, following the ICANN Board’s rejection of the ICM
registry agreement on May 10, 2006, and then its renewed consideration of it
after ICM withdrew its request for reconsideration (supra, paragraph 39), ICM
responded to further requests of ICANN staff. It agreed to conclude a
contract with what is now known as the Family Online Safety Institute
(“FOSI”) specifying that FOSI was “to use an automated tool to scan” the
.XXX domain and develop other ways to monitor ICM’s compliance with its
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commitments. ICM notes that, throughout the entire negotiation process,
the ICANN staff never asked ICM to change the definition of the sponsored
community, which remained the same though each of the five renderings of
the draft registry agreement.
82. At the Board’s meeting of February 12, 2007, the question of the solidity
of ICM’s sponsorship was re-opened – in ICM’s view, inappropriately --- as
described above (supra, paragraphs 41-45 and C-199). ICM argues that the
data that it responsively submitted to the ICANN Board in March 2007
demonstrated that its application met the RFP standard of “broad-based
support from the community”. 76,723 adult website names had been prereserved in .XXX since June 1, 2005; 1,217 adult webmasters from over 70
countries had registered on the ICM Registry website, saying that they
supported .XXX. But, ICM observes, none of the Board members voting
against acceptance of ICM’s application at the dispositive meeting of March
30, 2007, mentioned the extensive evidence provided by ICM in support of
sponsorship.
83. For the reasons set forth above in paragraphs 63-82, ICM contends that
the Board’s rejection of its application was not consistent with ICANN’s
Articles of Incorporation and Bylaws. As regards the five specific reasons for
rejection set forth in the Board’s resolution of March 30, 2007 (supra,
paragraph 47), ICM makes the following allegations of inconsistency.
84. Reason 1: ICM’s application and revised agreement fail to meet the
sponsored community criteria of the RFP specification. ICM responds that
the Board concluded by its resolution of June 1, 2005, that ICM had met the
RFP’s sponsorship criteria; and that the Board’s abandonment of the two-step
process and its reopening of sponsorship at the eleventh hour, and only in
respect of ICM’s application, violated ICANN’s Articles and Bylaws. The
manner in which it then “reapplied” the sponsorship criteria to ICM was
“incoherent, discriminatory and pretextual”. (Claimant’s Post-Hearing
Submission, pp. 61-62.) There was no evidence before the Board that ICM’s
support in the community was eroding. No other applicant was held to a
similar standard of demonstrating community support. ICM produced
sufficient evidence of what was required by the RFP: “broad-based support
from the community”.
85. ICANN also complained that ICM’s community definition was selfidentifying but that was true of numerous sTLDs; as Dr. Twomey
acknowledged in a letter of May 6, 2006, “(m)embers of both .TEL and .MOBI
communities are self-identified”. Both sTLDs are now in the root.
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86. ICANN further complained that the sponsored community as defined by
ICM was not sufficiently differentiated from other adult entertainment
providers. But, besides the fact that ICM had set forth numerous criteria by
which members of its community would differentiate themselves from others
providers of the adult community, this too could be said to apply to other
TLDs. Thus .TRAVEL, much like .XXX, is designed to provide an sTLD for
certain members of the industry that wish to follow the rules of a particular
charter.
87. ICANN further complained that .XXX would merely duplicate content
found elsewhere on the Internet. But again, the same was true for virtually
all of the other sTLDs.
88. In sum “ICANN’s reopening of the sponsorship criteria – which it did only
for ICM – was unfair, discriminatory and pretextual, and a departure from
transparent, fair and well documented policies…not done neutrally and
objectively, with integrity and fairness…[it] singled out ICM for disparate
treatment, without substantial and reasonable cause.” (Id., p. 65.)
89. Reason 2: based on the extensive comment and from the GAC’s
Communiques, ICM’s agreement raises public policy issues. ICANN never
precisely identified the “public policy” issues raised nor does it explain why
they warrant rejection of the application. But, ICM argues, Reasons 2-5 all
arise from the same flawed interpretation of the Wellington Communique and
other governmental comments, namely, that ICM was to be responsible for
enforcing the world’s various and different laws and standards concerning
pornography. That interpretation “was sufficiently absurd as to have been
made in bad faith”; in any event it holds ICM to an “impossible standard”, and
is one never imposed on any other registrant and that no registrant could
possibly perform. It led to further flawed conclusions, viz., that if ICM could
not meet its responsibility (and no one could) then ICANN would have to take
it over, and, if it did so, ICANN would be taking on an oversight role regarding
Internet content, which was beyond its technical mandate. ICANN’s
imposition of this impossible requirement on ICM alone was discriminatory.
It rejected ICM’s application on grounds that were not applied neutrally and
objectively, which were suggestive of a “pretextual basis to ‘cover’ the real
reason for rejecting .XXX, i.e., that the U.S. government and several other
powerful governments objected to its proposed content.” (Id., pp. 66-67.)
90. Reason 3: the ICM application and revised agreement do not resolve
GAC’s issues, its concern for offensive content and protection of the
vulnerable; the Board finds that these public policy concerns cannot be
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credibly resolved with the mechanisms proposed by the applicant. ICM
responds that this is merely an elaboration of Reason 2. ICM’s proposed
agreement contained detailed provisions to address child pornography issues
and detailed mechanisms that would permit the identification and filtration
of content deemed to be illegal or offensive.
91. Reason 4: the ICM application raises significant law enforcement
compliance issues because of countries’ varying laws relating to content and
practices that define the nature of the application, therefore obligating
ICANN to acquire a responsibility related to content and conduct. ICM
responds that this builds on the fallacy of Reasons 2 and 3: according to the
Board’s apparent reasoning, the GAC was requiring ICM to enforce local
restrictions on access to illegal and offensive content and if proved unable to
do so, ICANN would have to do so. ICM responds that ICANN could not
properly require ICM to undertake such enforcement obligations, whether or
not the GAC actually so requested. Given that it would have been
discriminatory and unfeasible to require ICM to enforce varying national laws
regarding adult content, ICANN would not have been obligated to take over
that responsibility if ICANN were unable to fulfill it.
92. Reason 5: there are credible scenarios in which ICANN would be forced
to assume an ongoing management and oversight role regarding Internet
content, inconsistent with its technical mandate. ICM responds that this
largely restates Reason 4. ICANN interpreted the GAC’s advice to require
ICM to be responsible for regulating content on the Internet – a task plainly
outside ICANN’s mandate. ICANN then criticized ICM for taking on that task
and complained that it would have to undertake the task if ICM were unable
to fulfil it. But ICANN could not properly require ICM to regulate content on
the Internet and ICM did not undertake to do so.
93. The above exposition of the contentions of ICM, while long, does not
exhaust the full range of its arguments, which were developed at length and
in detail in its Memorial and in oral argument. It does not, for example, fully
set out its contentions on the effect of international law and the local law on
these proceedings. The essence of that argument is that ICANN is bound to
act in good faith, an argument that the Panel does not find it necessary to
expound since the conclusion is not open to challenge and is not challenged
by counsel for ICANN. ICANN does not accept ICM’s reliance on principles of
international law but it agrees that the principle of good faith is found in the
corporate law of California and hence is applicable in the instant dispute.
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94. The “Relief Requested” by ICM Registry consists, inter alia, of requesting
that the Panel declare that its Declaration is binding upon ICM and ICANN;
and that ICANN acted inconsistently with its Articles of Incorporation and
Bylaws by:
“i. Failing to conduct negotiations in good faith and to conclude
an agreement with ICM to serve as registry operator for the .XXX sTLD;
“ii. Rejecting ICM’s proposed agreement to serve as registry
operator…
“iii. Rejecting ICM’s application on 30 March 2007, after having
previously concluded that it met the RFP criteria on 1 June 2005;
“iv. Rejecting ICM’s application on 30 March 2007 on the basis of
the five grounds set forth…none of which were based on criteria set
forth in the RFP criteria…
“v. Rejecting ICM’s application after ICANN had approved ICM to
proceed to contract negotiations…” (Claimant’s Memorial on the
Merits, pp. 265-267.)

The Contentions of ICANN
95. ICANN maintains that (a) the Independent Review Process is advisory,
not arbitral; (b) the judgments of the ICANN Board are to be deferentially
appraised; (c) the governing law is that of the State of California, not the
principles of international law; and (d) in its treatment and disposition of the
application of ICM Registry, ICANN acted consistently with its Articles of
Incorporation and Bylaws.

The Nature of the Independent Review Process
96. ICANN invokes the provisions of the Bylaws that govern the IRP process,
entitled, “Independent Review of Board Actions”. Article IV, Section 3,
provides that:
“1. …ICANN shall have in place a separate process for
independent third-party review of Board actions alleged by an affected
party to be inconsistent with the Articles of Incorporation or Bylaws.
“2. Any person materially affected by a decision or action of the
Board that he or she asserts is inconsistent with the Articles of
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Incorporation or Bylaws may submit a request for independent review
of that decision or action.
“3. Requests for such independent review shall be referred to an
Independent Review Panel (“IRP”) which shall be charged with
comparing contested actions of the Board to the Articles of
Incorporation and Bylaws, and with declaring whether the Board has
acted consistently with the provisions of those Articles and Bylaws.
“4. The IRP shall be operated by an international arbitration
provider appointed from time to time by ICANN (“the IRP Provider”)
using arbitrators …nominated by that provider.
“5. Subject to the approval of the Board, the IRP Provider shall
establish operating rules and procedures, which shall implement and
be consistent with this Section 3.
…
“8. The IRP shall have the authority to:
…
b. declare whether an action or inaction of the Board was
inconsistent with the Articles of Incorporation or Bylaws; and
c. recommend that the Board stay any action or decision, or that
the Board take any interim action, until such time as the Board reviews
and acts upon the opinion of the IRP.
…
“12. Declarations of the IRP shall be in writing. The IRP shall
make its declaration based solely on the documentation, supporting
materials, and arguments submitted by the parties, and in its
declaration shall specifically designate the prevailing party. The party
not prevailing shall ordinarily be responsible for bearing all costs of the
IRP Provider, but in an extraordinary case the IRP may in its
declaration allocate up to half of the costs of the IRP Provider to the
prevailing party based upon the circumstances, including a
consideration of the reasonableness of the parties’ positions and their
contribution to the public interest. Each party to the IRP proceedings
shall bear its own expenses.
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“13. The IRP operating procedures, and all petitions, claims and
declarations, shall be posted on the Website when they become
available.
…
“15. Where feasible, the Board shall consider the IRP declaration
at the Board’s next meeting.” (C-5.)
97. ICANN contends that the foregoing terms make it clear that the IRP’s
declarations are advisory and not binding. The IRP provisions commit the
Board to review and consideration of declarations of the Panel. The Bylaws
direct the Board to “consider” the declaration. “The direction to ‘consider’
the Panel’s declaration necessarily means that the Board has discretion
whether and how to implement it; if the declaration were binding such as
with a court judgment or binding arbitration ruling, there would be nothing to
consider, only an order to implement.” (ICANN’s Response to Claimant’s
Memorial on the Merits, p. 32.) ICANN’s Board is specifically directed to
“review” the Panel’s declarations, not to implement them. Moreover, the
Board is “not even required to review or consider the declaration
immediately, or at any particular time,” but is encouraged to do so at the
next Board meeting, where “feasible”, reinforcing the fact that the Board’s
review and consideration of the Panel’s declaration does not require its
acceptance. The Panel may “recommend”, but not require, interim action. If
final Panel declarations were binding, it would make no sense for interim
remedies to be merely recommended to the Board. (Id., p. 33.)
98. ICANN maintains that the preparatory work of the Bylaws demonstrates
that the Independent Review Process was designed to be advisory. The
Draft Principles for Independent Review state that the IRP’s authority would
be persuasive, “rest[ing] on its independence, on the prestige and
professional standing of its members, and on the persuasiveness of its
reasoned opinions”. But “the ICANN Board should retain ultimate authority
over ICANN’s affairs – after all, it is the Board…that will be chosen by (and is
directly accountable to) the membership and supporting organizations”. (Id.,
p. 34.) The primary pertinent document, “ICANN: A Blueprint for Reform,”
calls for the creation of “a process to require non-binding arbitration by an
international arbitration body to review any allegation that the Board has
acted in conflict with ICANN’s Bylaws”. ICM Registry’s counsel in its
negotiations with ICANN for a top-level domain, Ms. Burr, who as a senior
official of the U.S. Department of Commerce was the principal official figure
immediately involved in the creation and launching of ICANN, in addressing
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the independent review process, observed that “decisions will be nonbinding,
because the Board will retain final decision-making authority”. (Ibid., p. 36.)
In accepting recommendations for an independent review process that
expressly disclaimed creation of a “Supreme Court” for ICANN, the Board
changed the reference to “decisions” of the IRP to “declarations” precisely to
avoid any inference that IRP determinations are binding decisions akin to
those of a judicial or arbitral tribunal. (Ibid., p. 38.)
99. ICANN further points out that, while the IRP Provider selected by it is the
American Arbitration Association’s International Centre for Dispute
Resolution, and while its Rules apply to IRP proceedings, those Rules in their
application to IRP were amended to omit provision for the binding effect of
an award.

The Standard of Review is Deferential
100. ICANN contends that the actions of the ICANN Board are entitled to
substantial deference from this Panel. It maintains that that conclusion
follows from the terms of Article 1, Section 2 of the Bylaws that set out the
core values of ICANN (supra, paragraph 5). Article 1, Section 2 of the Bylaws
provides that, “In performing its mission, the following core values should
guide the decisions and actions of ICANN”; and the core values referred to in
paragraph 5 of this Declaration are then spelled out. Section 2 concludes:
“These core values are deliberately expressed in very general terms,
so that they may provide useful and relevant guidance in the broadest
possible range of circumstances. Because they are not narrowly
prescriptive, the specific way in which they apply, individually and
collectively, to each new situation will necessarily depend on many
factors that cannot be fully anticipated or enumerated; and because
they are statements of principle rather than practice, situations will
inevitably arise in which perfect fidelity to all eleven core values
simultaneously is not possible. Any ICANN body making a
recommendation or decision shall exercise its judgment to determine
which core values are most relevant and how they apply to the specific
circumstances of the case at hand and to determine, if necessary, an
appropriate and defensible balance among competing values.” (C-5.)
101. ICANN argues that since, pursuant to the foregoing provision, the
ICANN Board “shall exercise its judgment” in the application of competing
core values, and since those core values embrace the neutral, objective and
fair decision-making at issue in these proceedings, “the deference expressly
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accorded to the Board in implementing the core values applies…” ICANN
continues:
“Thus, by its terms, the Bylaws’ conferral of discretionary authority
makes clear that any reasonable decision of the ICANN Board is, ipso
facto, not inconsistent with the Bylaws and consequently must be
upheld. Indeed, the Bylaws even go so far as to provide that outright
departure from a core value is permissible in the judgment of the
Board, so long as the Board reasonably ‘exercise[s] its judgment’ in
determining that other relevant principles outweighed that value in the
particular circumstances at hand.”
While in the instant case, in ICANN’s view, there was not even an arguable
departure from the Articles of Incorporation or Bylaws, “…because such
substantial deference is in fact due, there is no basis whatsoever for a
declaration in ICM’s favor because the Board’s decisions in this matter were,
at a minimum, clearly justified and within the range of reasonable conduct.”
(ICANN’s Response to Claimant’s Memorial on the Merits, pp. 45-47.)

102. ICANN further argues that the Bylaws governing the independent
review process sustain this conclusion. Article 4, Section 3, “strictly limits
the scope of independent review proceedings to the narrow question of
whether ICANN acted in a manner ‘inconsistent with’ the Articles of
Incorporation and the Bylaws. In confining the inquiry into whether ICANN’s
conduct was inconsistent with its governing documents, the presumption is
one of consistency so that inconsistency must be established, rather than
the reverse…independent review is not to be used as a mechanism to upset
arguable or reasonable actions of the Board.” (Ibid., p. 48.)
103. ICANN contends, moreover, that,
“Basic principles of corporate law supply an independent basis
for the deference due to the reasonable judgments of the ICANN Board
in this matter. It is black-letter law that ‘there is a presumption that
directors of a corporation have acted in good faith and to the best
interest of the corporation’…In California…these principles require
deference to actions of a corporate board of directors so long as the
board acted ‘upon reasonable investigation, in good faith and with
regard for the best interests’ of the corporation and ‘exercised
discretion within the scope of its authority’”. This includes the boards
of not-for-profit corporations.” (Ibid., pp. 49-50.)
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The Applicable Law of This Proceeding
104. ICANN contests ICM’s invocation of principles of international law, in
particular the principle of good faith, and allied principles, estoppel,
legitimate expectations and abuse of right. It notes that ICM’s invocation of
international law depends upon a two-step argument: first, ICM interprets
Article 4 of the Articles of Incorporation, providing that ICANN will operate
for the benefit of the Internet community “in conformity with relevant
principles of international law”, as a “choice-of-law” provision; second, ICM
infers that “any violation of any principles of international law” constitutes a
violation of Article 4 (thus allegedly falling within the Panel’s jurisdiction to
evaluate the consistency of ICANN’s actions with its Articles and Bylaws).
105. ICANN contends that that two-step argument contravenes the plain
language of the governing provisions as well as their drafting history. Article
4 of the Articles does not operate as a “choice-of-law” provision for the IRP
processes prescribed in the Bylaws. Rather the provisions of the Bylaws and
Articles, as construed in the light of the law of California, govern the claims
before the Panel. Nor are the particular principles of international law
invoked by ICM relevant to the circumstances at issue in these proceedings.
106. Article 4 is quoted in full in paragraph 3 of this Declaration. The specific
activities that ICANN must carry out “in conformity with the relevant
principles of international law and applicable international conventions and
local law” are specified in Article 3 (supra, paragraph 2). Thus “relevant” in
Article 4 means only principles of international law relevant to the activities
specified in Article 3. “ICANN did not adopt principles of international law
indiscriminately, but rather to ensure consistency between its policies
developed for the world-wide Internet community and well-established
substantive international law on matters relevant to various stakeholders in
the global Internet community, such as general principles on trademark law
and freedom of expression relevant to intellectual property constituencies
and governments.” (ICANN’s Response to Claimant’s Memorial on the Merits,
pp. 59-60.) The principles of international law relied upon by ICM in this
proceeding – the requirement of good faith and related doctrines – are
principles of general applicability, and are not specially directed to concerns
relating to the Internet, such as freedom of expression or trademark law.
Therefore, ICANN argues, they are not “relevant”. (Ibid.) Article 4 does not
operate as a choice-of-law provision requiring ICANN to adapt its conduct to
any and all principles of international law. It is not worded as choice-of-law
clauses are. As ICANN’s expert, Professor David D. Caron notes, it is unlikely
that a choice-of-law clause would designate three sources of law on the
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same level. It is the law of California, the place of ICANN’s incorporation,
that – by reason of ICANN’s incorporation under the law of California -governs how ICANN runs its business and interacts with another U.S.
corporation regarding a contract to be performed within the United States.
The IRP provisions of the Bylaws, drafted years after the Articles of
Incorporation, and their drafting history, do not even mention Article 4 of the
Articles.
107. Moreover, the specification of “relevant” principles of international law
in Article 4 “must mean principles of international law that apply to a private
entity such as ICANN” (id., p. 66.) As a private party, ICANN is not subject to
law governing sovereigns. International legal principles do not apply to a
dispute between private entities located in the same nation because the
dispute may have global effects.
108. Furthermore, ICM’s cited general principles perform no clarifying role in
this proceeding. The applicable rules set forth in ICANN’s Bylaws and
Articles as well as California law render resort to general principles
unnecessary. In any event, California law and the Bylaws and Articles
themselves provide sufficient guidance for the Panel’s analysis.

ICANN Acted Consistently with its Articles of Incorporation and Bylaws
109. ICANN contends that each of ICM’s key factual assertions is wrong. In
view of the deference that should be accorded to the judgments of the
ICANN Board, the Panel should declare that ICANN’s conduct was not
inconsistent with its Bylaws and Articles even if ICM’s treatment of the facts
were largely correct (as it is not). The issues presented to the ICANN Board
by ICM’s .XXX sTLD application were “difficult”, ICANN’s Board addressed
them with “great care”, and devoted “an enormous amount of time trying to
determine the right course of action”. ICM was fully heard; the Board
deliberated openly and transparently. ICANN is unaware of a corporate
deliberative process more open and transparent than its own. After this
intensive process, the Board twice concluded that ICM’s proposal should be
rejected, “with no hint whatsoever of the ‘bad faith’ ICM alleges.” (ICANN’s
Response to Claimant’s Memorial on the Merits, pp. 79-80.)
110. ICM’s claims “begin with the notion that ICANN adopted, and was bound
by, an inflexible, two-step procedure for evaluating sTLD applications. First,
according to ICM, applications would be reviewed by the Evaluation Panel for
the baseline selection criteria. Second, only after applications were finally
and irrevocably approved by the ICANN Board would the applications
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proceed to contract negotiations with ICANN staff with no ability by the
Board to address any of the issues that the Board had previously raised in
conjunction with the sTLD application.” But the RFP refutes this contention.
It does not suggest that the Board’s “allowance for an application to proceed
to contract negotiations confirms the close of the evaluation process.”
ICANN recalls the public statement of Mr. Pritz in Kuala Lumpur in 2004:
“Upon completion of the technical and commercial negotiations, successful
applicants will be presented to the ICANN Board with all the associated
information, so the Board can independently review the findings along with
the information and make their own adjustments. And then final decisions
will be made by the Board, and they’ll authorize staff to complete or execute
the agreements with the sponsoring organizations…” (Ibid., pp. 81-82.) It
observes that Dr. Cerf affirmed that: “ICANN never intended that this would
be a formal, ‘two-step’ process, where proceeding to contract negotiations
automatically constituted a de facto final and irrevocable approval with
respect to the baseline selection criteria, including sponsorship.” (At p. 82,
quoting V. Cerf Witness Statement, para. 15.) ICANN maintains that there
were “two overlapping phases in the evaluation of the sTLDS” and the Board
always retained the right “to vote against a proposed sTLD should the Board
find deficiencies in the proposed registry agreement or in the sTLD proposal
as a whole”. (P. 83.) There was a two-stage process but the two phases
could and often did overlap in time. This is confirmed not only by Dr. Cerf but
by Dr. Twomey and the then Vice-Chairman of the Board, Alejandro Pisanty.
Each explains that the ICANN Board retained the authority to review and
assess the baseline RFP selection criteria even after an applicant was
allowed to proceed to contract negotiations. After the June 1, 2005, vote,
members supporting ICM’s application did not argue that the Board had
already approved the .XXX sTLD. The following exchange with Dr. Cerf took
place in the course of the hearing:
“Q. Now, ICM’s position in this proceeding is that if the board
voted to proceed to contract negotiations, the board was at that time
making a finding that a particular applicant had satisfied the technical,
financial and sponsorship criteria and that that issue was closed. Is
that consistent with your understanding of how the process worked?
“A. Not, it’s not. The matter was discussed very explicitly during
our consideration of the ICM proposal. We were using the contract
negotiations as a means of clarifying whether or not…the sponsorship
criteria could be or had been met…this was not a decision that all
three of the criteria had been met.” (Tr. 601:4:13.)
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111. ICM’s evidence is not to the contrary. That evidence shows that there
were two major steps in the evaluation process. It does not show that those
steps could not be overlapping. The relevant question, not answered by ICM,
is whether ICANN’s Bylaws required these steps to be non-overlapping. “such
that contract negotiations could not commence until the satisfaction of the
RFP criteria was finally and irrevocably determined…” (Ibid., p. 84.)
112. ICM’s claims are also based on the argument that, by its terms, the
Board’s resolutions of June 1, 2005 gave “unconditional” approval of the
.XXX sTLD application. (The June 1, 2005 resolutions are set out supra,
paragraph 19.) But nothing in the resolutions actually says that ICM’s
application satisfied the RFP criteria, including sponsorship. In fact, nothing
in the resolutions expresses approval at all because it provides that “if”,
after entering negotiations, the applicant is able to negotiate commercial
and technical terms for a contractual arrangement, those terms shall be
presented to the Board for approval and authorization to enter into an
agreement relating to the delegation of the sTLD. “The plain language of the
resolutions makes clear that they did not themselves constitute approval of
the .XXX sTLD application. The resolutions thus track the RFP, which makes
clear that a ‘final decision will be made by the Board’ only after ‘completion
of the technical and commercial negotiations’”. (Ibid., p. 86.)
113. ICANN maintains that as of June 2005, there remained numerous
unanswered questions and concerns regarding ICM’s ability to satisfy the
baseline sponsorship criteria set forth in the RFP. An important purpose of
the June 1 resolutions was to permit ICM to proceed to contract negotiations
in an effort to determine whether ICM’s sponsorship shortcomings could be
resolved in the contract.
114. The ICANN Board also permitted other applicants for sTLDs -- .JOBS
and .MOBI – to proceed to contract negotiations despite open questions
relating to the initial RFP criteria. However, ICM was unique among the field
of sTLD applicants due to “the extremely controversial nature of the
proposed sTLD, and concerns as to whether ICM had identified a ‘community’
that existed and actually supported the proposed sTLD…there was a
significant negative response to ICM’s proposed .XXX sTLD by many adult
entertainment providers, the very individuals and entities who logically
would be in ICM’s proposed community.” (Ibid., p. 87.)
115. ICM’s position is further refuted by continued discussion by the Board
of sponsorship criteria at meetings subsequent to June 1, 2005. The fact
that most Board members expressed concern about sponsorship
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shortcomings after the June 1, 2005, resolutions negates any notion that the
Board had conclusively determined the sponsorship issue.
116. A member of the Board elected after the June 1, 2005, vote, Rita Rodin,
expressed “some concerns about whether the [ICM] proposal met the criteria
set forth in the RFP…” She said that she did not want to re-open issues if
they had already been decided by the Board (supra, paragraphs 42-43). In
response to her query, no one stated that the sponsorship issue had already
been decided by the Board. (ICANN’S Response to Claimant’s Memorial on
the Merits, p. 90.)
117. ICANN also draws attention to Dr. Twomey’s letter of May 4, 2006
(supra, paragraph 37) in which he wrote that the Board’s decision of June 1,
2005, was without prejudice to the Board’s right to decide whether the
contract reached with ICM meets all the criteria before the Board.
118. ICANN recalls that within days of the posting of the June 1, 2005,
resolutions, GAC Chairman Tarmizi wrote Dr. Cerf expressing the GAC’s
“diverse and wide-ranging concerns” with the .XXX sTLD. The ICANN Board
was required by the ICANN Bylaws to take account of the views of the GAC.
Nor could ICANN have ignored concerns expressed by the U.S. Government
and other governments. ICANN recalls the concerns expressed thereafter, in
the Wellington Communique and otherwise. It observes that “some countries
were concerned that, because the .XXX application would not require all
pornography to be located within the .XXX domain, a new .XXX sTLD would
simply result in the expansion of the number of domain names that involved
pornography.” (Ibid., p. 102.)
119.

ICANN points out that:
“In revising its proposed registry agreement to address the GAC’s
concerns…ICM took the position that it would install ‘appropriate
measures to restrict access to illegal and offensive content,’ including
monitoring such content globally. This was immediately controversial
among many ICANN Board members because complaints about ICM’s
‘monitoring’ would inevitably be sent to ICANN, which is neither
equipped nor authorized to monitor (much less resolve) ‘content-based’
objections to Internet sites.” (Ibid., pp. 103-104.)

120. ICANN recalls Board concerns that were canvassed at its meetings of
May 10, 2006, (supra, paragraph 38) and February 12, 2007, (supra,
paragraphs 41-45). Board members increasingly were concluding that the
results promised by ICM were unachievable. Whether their conclusions were
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or were not incorrect is “irrelevant for purposes of determining whether the
Board violated its Bylaws or Articles in rejecting ICM’s application.” (Ibid., p.
105.) Board doubts were accentuated by growing opposition to the .XXX
sTLD from elements of the online adult entertainment industry (ibid.).
121. The Board’s May 10, 2006 vote (supra, paragraph 38) rejected ICM’s
then current draft, but provided ICM “yet another opportunity to attempt to
revise the agreement to conform to the RFP specifications. Notably, the
Board’s decision to allow ICM to continue to work the problem is directly at
odds with ICM’s position that the Board decided ‘for political reasons’ to
reject ICM’s application; if so, it would have been much easier for the Board
to reject ICM’s application in its entirety in 2006.” (Ibid., p. 106.)
122. At its meeting of February 12, 2007, (supra, paragraphs 41-45),
concerns in the Board about whether ICM’s application enjoyed the support
of the community it purported to represent were amplified.
123. At the meeting of March 30, 2007 at which ICM’s application and
agreement were definitively rejected, the majority was, first, concerned by
ICM’s definition of its community to include only those members of the
industry who supported the creation of .XXX sTLD and its exclusion from the
sponsored community of all online adult entertainment industry members
who opposed ICM’s application.
“Such self-selection and extreme subjectivity regarding what
constituted the content that defined the .XXX community made it
nearly impossible to determine which persons or services would be in
or out of the community…without a precisely defined Sponsored TLD
Community, the Board could not approve ICM’s sTLD application.”
(Ibid., pp. 108-109.)
124. Second, ICM’s proposed community was not adequately differentiated;
ICM failed to demonstrate that excluded providers had separate needs or
interests from the community it sought to represent. As contract
negotiations progressed, it became increasingly evident that ICM was
actually proposing an unsponsored TLD for adult entertainment, “a uTLD,
disguised as an sTLD, just as ICM had proposed in 2000.” (Ibid., p. 209.)
125. Third, whatever community support ICM may have had at one time, it
had “fallen apart by early 2007” (ibid.). During the final public comment
period in 2007, “a vast majority of the comments posted to the public forum
and sent to ICANN staff opposed ICM’s .XXX sTLD…” (p. 110). “Broad-based
support” was lacking. (P. 111.) 75,000 pre-registrations for .XXX… “Out of
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the over 4.2 million adult content websites in operation” hardly represents
broad-based support. (P. 115.)
126. Fourth, ICM could not demonstrate that it was adding new and valuable
space to the Internet name space, as required by the RFP. “In fact, the
existence of industry opposition to the .XXX sTLD demonstrated that the
needs of online adult entertainment industry members were met via existing
TLDs without any need for a new TLD.” (P. 112.)
127. Fifth and finally, ICM and its supporting organization, IFFOR, proposed
to “proactively reach out to governments and international organizations to
provide information about IFFOR’s activities and solicit input and
participation”. But such measures “diluted the possibility that their policies
would be ‘primarily in the interests of the Sponsored TLD Community’ as
required by the sponsorship selection criteria.” (Pp. 112-113.)
128. ICANN concludes that, “despite the good-faith efforts of both ICANN
and ICM over a lengthy period of time, the majority of the Board determined
that ICM could not satisfy, among other things, the sponsorship requirements
of the RFP.” Reasonable people might disagree – as did a minority of the
Board – “but that disagreement does not even approach a violation of a
Bylaw or Article of Incorporation.” (P. 113.)
129. The treatment of ICM’s application was procedurally fair. It was not
the object of discrimination. Applications for .JOBS and .MOBI were also
allowed to proceed to contractual negotiations despite open questions
relating to selection criteria. ICANN applied documented policies neutrally
and objectively, with integrity and fairness. ICM was provided with every
opportunity to address the concerns of the Board and the GAC. ICANN did
not reject ICM’s application only for reasons of public policy (although they
were important). ICM’s application was rejected because of its inability to
show how the sTLD would meet sponsorship criteria. The Board ultimately
rejected ICM’s application for “many of the same sponsorship concerns noted
in the initial recommendation of the Evaluation Panel.” (Ibid., p. 124.) It also
rejected the application because ICM’s proposed registry agreement “would
have required ICANN to manage the content of the .XXX sTLD” (p. 126). The
Board took into account the views of the GAC in arriving at its independent
judgment. “Had the ICANN Board taken the view that the GAC’s views must
in every case be followed without independent judgment, the Board
presumably would have rejected ICM’s application in late 2005 or early 2006,
rather than waiting another full year for the parties to try to identify a
resolution that would have allowed the sTLD to proceed.” (Ibid.)
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130. As to whether ICM was treated unfairly and was the object of
discrimination, ICANN relies on the following statement of Dr. Cerf at the
hearing:
“…I am surprised at an assertion that ICM was treated
unfairly…the board could have simply accepted the recommendations
of the evaluation teams and rejected the proposal at the outset…the
board went out of its way to try to work with ICM through the staff to
achieve a satisfactory agreement. We spent more time on this
particular proposal than any other…We repeatedly defended our
continued consideration of this proposal…If…ICM believes that it was
treated in a singular way, I would agree that we spent more time and
effort on this than any other proposal that came to the board with
regard to sponsored TLDs.” (Tr. 654:3-655:7.)
PART FOUR: THE ANALYSIS OF THE INDEPENDENT REVIEW PANEL

The Nature of the Independent Review Panel Process
131. ICM and ICANN differ on the question of whether the Declaration to be
issued by the Independent Review Panel is binding upon the parties or
advisory. The conflicting considerations advanced by them are summarized
above at paragraphs 51 and 91-94. In the light of them, the Panel
acknowledges that there is a measure of ambiguity in the pertinent
provisions of the Bylaws and in their preparatory work.
132. ICANN’s officers testified before committees of the U.S. Congress that
ICANN had installed provision for appeal to “independent arbitration” (supra,
paragraph 55). Article IV, Section 3 of ICANN’s Bylaws specifies that, “The
IRP shall be operated by an international arbitration provider appointed from
time to time by ICANN…using arbitrators…nominated by that provider”. The
provider so chosen is the American Arbitration Association’s International
Centre for Dispute Resolution (“ICDR”), whose Rules (at C-11) in Article 27
provide for the making of arbitral awards which “shall be final and binding on
the parties. The parties undertake to carry out any such award without
delay.” The Rules of the ICDR “govern the arbitration” (Article 1). It is
unquestioned that the term, “arbitration” imports production of a binding
award (in contrast to conciliation and mediation). Federal and California
courts have so held. The Supplementary Procedures adopted to supplement
the independent review procedures set forth in ICANN’s Bylaws provide that
the ICDR’s “International Arbitration Rules…will govern the process in
combination with these Supplementary Procedures”. (C-12.) They specify
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that the Independent Review Panel refers to the neutrals “appointed to
decide the issue(s) presented” and further specify that, “DECLARATION
refers to the decisions/opinions of the IRP”. “The DECLARATION shall
specifically designate the prevailing party.” All of these elements are
suggestive of an arbitral process that produces a binding award.
133. But there are other indicia that cut the other way, and more deeply.
The authority of the IRP is “to declare whether an action or inaction of the
Board was inconsistent with the Articles of Incorporation or Bylaws” – to
“declare”, not to “decide” or to “determine”. Section 3(8) of the Bylaws
continues that the IRP shall have the authority to “recommend that the Board
stay any action or decision, or that the Board take any interim action, until
such time as the Board reviews and acts upon the opinion of the IRP”. The
IRP cannot “order” interim measures but do no more than “recommend”
them, and this until the Board “reviews” and “acts upon the opinion” of the
IRP. A board charged with reviewing an opinion is not charged with
implementing a binding decision. Moreover, Section 3(15) provides that,
“Where feasible, the Board shall consider the IRP declaration at the Board’s
next meeting.” This relaxed temporal proviso to do no more than “consider”
the IRP declaration, and to do so at the next meeting of the Board “where
feasible”, emphasizes that it is not binding. If the IRP’s Declaration were
binding, there would be nothing to consider but rather a determination or
decision to implement in a timely manner. The Supplementary Procedures
adopted for IRP, in the article on “Form and Effect of an IRP Declaration”,
significantly omit the provision of Article 27 of the ICDR Rules specifying that
award “shall be final and binding on the parties”. (C-12.) Moreover, the
preparatory work of the IRP provisions summarized above in paragraph 93
confirms that the intention of the drafters of the IRP process was to put in
place a process that produced declarations that would not be binding and
that left ultimate decision-making authority in the hands of the Board.
134. In the light of the foregoing considerations, it is concluded that the
Panel’s Declaration is not binding, but rather advisory in effect.

The Standard of Review Applied by the Independent Review Process
135. For the reasons summarized above in paragraph 56, ICM maintains that
this is a de novo review in which the decisions of the ICANN Board do not
enjoy a deferential standard of review. For the reasons summarized above in
paragraphs 100-103, ICANN maintains that the decisions of the Board are
entitled to deference by the IRP.
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136. The Internet Corporation for Assigned Names and Numbers is a not-forprofit corporation established under the law of the State of California. That
law embodies the “business judgment rule”. Section 309 of the California
Corporations Code provides that a director must act “in good faith, in a
manner such director believes to be in the best interests of the corporation
and its shareholders…” and shields from liability directors who follow its
provisions. However ICANN is no ordinary non-profit California corporation.
The Government of the United States vested regulatory authority of vast
dimension and pervasive global reach in ICANN. In “recognition of the fact
that the Internet is an international network of networks, owned by no single
nation, individual or organization” – including ICANN -- ICANN is charged with
“promoting the global public interest in the operational stability of the
Internet…” ICANN “shall operate for the benefit of the Internet community as
a whole, carrying out its activities in conformity with relevant principles of
international law and applicable international conventions and local law…”
Thus, while a California corporation, it is governed particularly by the terms
of its Articles of Incorporation and Bylaws, as the law of California allows.
Those Articles and Bylaws, which require ICANN to carry out its activities in
conformity with relevant principles of international law, do not specify or
imply that the International Review Process provided for shall (or shall not)
accord deference to the decisions of the ICANN Board. The fact that the
Board is empowered to exercise its judgment in the application of ICANN’s
sometimes competing core values does not necessarily import that that
judgment must be treated deferentially by the IRP. In the view of the Panel,
the judgments of the ICANN Board are to be reviewed and appraised by the
Panel objectively, not deferentially. The business judgment rule of the law of
California, applicable to directors of California corporations, profit and nonprofit, in the case of ICANN is to be treated as a default rule that might be
called upon in the absence of relevant provisions of ICANN’s Articles and
Bylaws and of specific representations of ICANN – as in the RFP – that bear
on the propriety of its conduct. In the instant case, it is those Articles and
Bylaws, and those representations, measured against the facts as the Panel
finds them, which are determinative.

The Applicable Law of this Proceeding
137. The contrasting positions of the parties on the applicable law of this
proceeding are summarized above at paragraphs 59-62 and 104-109. Both
parties agree that the “local law” referred to in the provision of Article 4 of
the Articles of Incorporation – “The Corporation shall operate for the benefit
of the Internet community as a whole, carrying out its activities in conformity
with relevant principles of international law and applicable international
62

conventions and local law” – is the law of California. But they differ on what
are “relevant principles of international law” and their applicability to the
instant dispute.
138. In the view of ICM Registry, principles of international law are
applicable; that straightforwardly follows from their specification in the
foregoing phrase of Article 4 of the Articles, and from the reasons given in
introducing that specification. (Supra, paragraphs 53-54.) Principles of
international law in ICM’s analysis include the general principles of law
recognized as a source of international law in Article 38 of the Statute of the
International Court of Justice. Those principles are not confined, as ICANN
argues, to the few principles that may be relevant to the interests of Internet
stakeholders, such as principles relating to trademark law and freedom of
expression. Rather they include international legal principles of general
applicability, such as the fundamental principle of good faith and allied
principles such as estoppel and abuse of right. ICM’s expert, Professor
Goldsmith, observes that there is ample precedent in international contracts
and in the holdings of international tribunals for the proposition that nonsovereigns may choose to apply principles of international law to the
determination of their rights and to the disposition of their disputes.
139. ICANN and its expert, Professor David Caron, maintain that
international law essentially governs relations among sovereign States; and
that to the extent that such principles are “relevant” in this case, it is those
few principles that are applicable to a private non-profit corporation that
bear on the activities of ICANN described in Article 3 of its Articles of
Incorporation (supra, paragraph 2). General principles of law, such as that of
good faith, are not imported by Article 4 of ICANN’s Articles of Incorporation;
still less are principles derived from treaties that protect legitimate
expectations. Nor is Article 4 of the Articles a choice-of-law provision; in
fact, no governing law has been specified by the disputing parties in this
case. If ICANN, by reason of its functions, is to be treated as analogous to
public international organizations established by treaty (which it clearly is
not), then a relevant principle to be extracted and applied from the
jurisprudence of their administrative tribunals is that of deference to the
discretionary authority of executive organs and of bodies whose decisions
are subject to review.
140. In the view of the Panel, ICANN, in carrying out its activities “in
conformity with the relevant principles of international law,” is charged with
acting consistently with relevant principles of international law, including
the general principles of law recognized as a source of international law.
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That follows from the terms of Article 4 of its Articles of Incorporation and
from the intentions that animated their inclusion in the Articles, an intention
that the Panel understands to have been to subject ICANN to relevant
international legal principles because of its governance of an intrinsically
international resource of immense importance to global communications and
economies. Those intentions might not be realized were Article 4
interpreted to exclude the applicability of general principles of law.
141. That said, the differences between the parties on the place of principles
of international law in these proceedings are not of material moment to the
conclusions that the Panel will reach. The paramount principle in play is
agreed by both parties to be that of good faith, which is found in international
law, in the general principles that are a source of international law, and in
the corporate law of California.

The Consistency of the Action of the ICANN Board with the Articles of
Incorporation and Bylaws
142. The principal – and difficult – issue that the Panel must resolve is
whether the rejection by the ICANN Board of the proposed agreement with
ICM Registry and its denial of the application’s request for delegation of the
.XXX sTLD was or was not consistent with ICANN’s Articles of Incorporation
and Bylaws. The conflicting contentions of the parties on this central issue
have been set forth above (paragraphs 63-93, 109-131).
143. The Panel will initially consider the primary questions of whether by
adopting the resolutions of June 1, 2005, the ICANN Board determined that
the application of ICM Registry met the sponsorship criteria, and, if so,
whether that determination was definitive and irrevocable.
144. The parties agree that, pursuant to the RFP, applications for sTLDs
were to be dealt with in two stages. First, the Evaluation Panel was to review
applications and recommend those that met the selection criteria. Second,
those applicants that did meet the selection criteria were to proceed to
negotiate commercial and technical terms of a contract with ICANN’s
President and General Counsel. If and when those terms were agreed upon,
the resultant draft contract was to be submitted to the Board for approval.
As it turned out, the Board was not content with the fact that the Evaluation
Panel positively recommended only a few applications. Accordingly the
Board itself undertook to consider and decide whether the other applications
met the selection criteria.
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145. In the view of the Panel, which has weighed the diverse evidence with
care, the Board did decide by adopting its resolutions of June 1, 2005, that
the application of ICM Registry for a sTLD met the selection criteria, in
particular the sponsorship criteria. ICM contends that that decision was
definitive and irrevocable. ICANN contends that, while negotiating
commercial and technical terms of the contract, its Board continued to
consider whether or not ICM’s application met sponsorship criteria, that it
was entitled to do so, and that, in the course of that process, further
questions about ICM’s application arose that were not limited to matters of
sponsorship, which the Board also ultimately determined adversely to ICM’s
application.
146. The considerations that militate in favor of ICM’s position are
considerable. They are summarized above in paragraphs 63, 65 and 66. ICM
argues that these considerations must prevail because they are sustained by
contemporary documentary evidence, whereas the contrary arguments of
ICANN are not.
147. The Panel accepts the force of the foregoing argument of ICM insofar
as it establishes that the June 1, 2005, resolutions accepted that ICM’s
application met the sponsorship criteria. The points summarized in
subparagraphs (a) through (i) of paragraph 63 above are in the view of the
Panel not adequately refuted by the recollections of ICANN’s witnesses,
distinguished as they are and candid as they were. Their current
recollection, the sincerity of which the Panel does not doubt, is that it was
their understanding in adopting the June 1, 2005 resolution that the Board
was entitled to continue to examine whether ICM’s application met the
sponsorship criteria, even if it had by adopting that resolution found those
criteria to have been provisionally met (which they challenge). While that
understanding is not supported by factors (a) through (i) of paragraph 63, it
nevertheless can muster substantial support on the question of whether any
determination that sponsorship criteria had been met was subject to
reconsideration.
148. Support on that aspect of the matter consists of the following:
- (a) The resolutions of June 1, 2005 (supra, paragraph 19) make no
reference to the satisfaction of sponsorship criteria or to whether that
question is definitively resolved.
- (b) Those resolutions however expressly provide that the approval and
authorization of the Board is required to enter into an agreement relating to
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the delegation of the sTLD; that being so, the Board viewed itself to be
entitled to review all elements of the agreement before approving and
authorizing it, including whether sponsorship criteria were met.
- (c) At the meeting of the GAC in July, 2005, some six weeks after the
adoption by the Board of its resolutions of June 1, in the course of preparing
the GAC Communique, the GAC Chair “confirmed that, having consulted the
ICANN Legal Counsel, GAC could still advise ICANN about the .xxx proposal,
should it decide to do so.” (Supra, paragraph 24.) Since on the advice of
counsel the GAC could still advise ICANN about the .XXX proposal, and since
questions had been raised in the GAC about whether ICM’s application met
sponsorship criteria in the light of the appraisal of the Evaluation Panel, it
may seem to follow that that advice could embrace the question of whether
sponsorship criteria had been met and whether any such determination was
subject to reconsideration. In point of fact, after June 1, 2005, a number of
members of the GAC challenged or questioned the desirability of approving
the ICM application on a variety of grounds, including sponsorship (supra,
paragraphs 21-25, 40).
- (d) At its teleconference of September 15, 2005, there was “lengthy
discussion involving nearly all of the directors regarding the sponsorship
criteria…” (supra, paragraph 32). That imports that the members of the
Board did not regard the question of sponsorship criteria to have been closed
by the adoption of the resolutions of June 1, 2005.
- (e) In a letter of May 4, 2006, the President Twomey wrote the Chairman
and Members of the GAC noting
“that the Board decision as to the .XXX application is still
pending…the Board voted to authorize staff to enter into contractual
negotiations without prejudicing the Board’s right to evaluate the
resulting contract and to decide whether it meets all of the criteria
before the Board including public policy advice such as might be
offered by the GAC… Due to the subjective nature of the sponsorship
related criteria that were reviewed by the Sponsorship Evaluation
Team, additional materials were requested from each applicant to be
supplied directly for Board review and consideration…In some
instances, such as with .XXX, while the additional materials provided
sufficient clarification to proceed with contractual discussions, the
Board still expressed concerns about whether the applicant met all of
the criteria, but took the view that such concerns could possibly be
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addressed by contractual obligations to be stated in a registry
agreement.” (C-188, and supra, paragraph 37.)
- (f) At a Board teleconference of February 12, 2007, ICANN’s General
Counsel asked the Board to consider “how ICM measures up against the RFP
criteria,” a request that implies that questions about whether such criteria
had been met were not foreclosed. (Supra, paragraph 41.)
- (g) ICM provided data to ICANN staff, in the course of the preparation of its
successive draft registry agreements, that bore on sponsorship. It has not
placed in evidence contemporaneous statements that in its view such data
was not relevant to continued consideration of its application on the ground
that it had met sponsorship criteria or that the Board’s June 1, 2005
resolutions foreclosed further consideration of sponsorship criteria. It Is
understandable that it did not do so, because it was in the process of
endeavoring to respond positively to every request of the ICANN Board and
staff that it could meet in the hope of promoting final approval of its
application; but nevertheless that ICM took part in a continuing dialogue on
sponsorship criteria suggests that it too did not regard, or at any rate, treat,
that question as definitively resolved by adopted of the June 1, 2005
resolutions.
- (h) When Rita Rodin, a new member of the Board, raised concerns about
ICM’s meeting of sponsorship criteria at the Board’s teleconference of
February 12, 2007, she said that she did “not wish to reopen issues if they
have already been decided by the Board” and asked the President and
General Counsel to confirm that the question was open for discussion. There
was no direct reply but the tenor of the subsequent discussion indicates that
the Board did not view the question as closed. (During the Board’s debate
over adoption of its climactic resolution of March 30, 2007, Susan Crawford
said that opposition to ICM’s application was not sufficient “to warrant
revisiting the question of the sponsorship strength of this TLD which I
personally believe to be closed.”) (Supra, paragraph 52.)
149. While the Panel has concluded that by adopting its resolutions of June
1, 2005, the Board found that ICM’s application met financial, technical and
sponsorship criteria, less clear is whether that determination was subject to
reconsideration. The record is inconclusive, for the conflicting reasons set
forth above in paragraphs 63, 65 and 66 (on behalf of ICM) and paragraph
149 (on behalf of ICANN). The Panel nevertheless is charged with arriving at
a conclusion on the question. In appraising whether ICANN on this issue
“applied documented policies, neutrally and objectively, with integrity and
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fairness” (Bylaws, Section 2(8), the Panel finds instructive the documented
policy stated in the Board’s Carthage resolution of October 31, 2003 on
“Finalization of New sTLD RFP,” namely, that an agreement “reflecting the
commercial and technical terms shall be negotiated upon the successful
completion of the sTLD selection process.” (C-78, p. 4.) In the Panel’s view,
the sTLD process was “successfully completed”, as that term is used in the
Carthage RFP resolution, in the case of ICM Registry with the adoption of the
June 1, 2005, resolutions. ICANN should, pursuant to the Carthage
documented policy, then have proceeded to conclude an agreement with ICM
on commercial and technical terms, without reopening whether ICM’s
application met sponsorship criteria. As Dr. Williams, chair of the Evaluation
Panel, testified, the RFP process did not contemplate that new criteria could
be added after the [original] criteria had been satisfied. (Tr. 374: 1719). It is
pertinent to observe that the GAC’s proposals for new TLDs generally
exclude consideration of new criteria (supra, paragraph 46).
150. In so concluding, the Panel does not question the integrity of the ICANN
Board’s disposition of the ICM Registry application, still less that of any of
the Board’s members. It does find that reconsideration of sponsorship
criteria, once the Board had found them to have been met, was not in accord
with documented policy. If, by way of analogy, there was a construction
contract at issue, the party contracting with the builder could not be heard
to argue that specifications and criteria defined in invitations to tender can
be freely modified once past the qualification stage; the conditions of any
such modifications are carefully circumscribed. Admittedly in the instant
case the Board was not operating in a context of established business
practice. That fact is extenuating, as are other considerations set out
above. The majority of the Board appears to have believed that was acting
appropriately in reconsidering the question of sponsorship (although a
substantial minority vigorously differed). The Board was pressed to do so by
the Government of the United States and by quite a number of other
influential governments, and ICANN was bound to “duly take into account”
the views of those governments. It is not at fault because it did so. It is not
possible to estimate just how influential expressions of governmental
positions were. They were undoubtedly very influential but it is not clear
that they were decisive. If the Board simply had yielded to governmental
pressure, it would have disposed of the ICM application much earlier. The
Panel does not conclude that the Board, absent the expression of those
governmental positions, would necessarily have arrived at a conclusion
favorable to ICM. It accepts the affirmation of members of the Board that
they did not vote against acceptance of ICM’s application because of
governmental pressure. Certainly there are those, including Board members,
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who understandably react negatively to pornography, and, in some cases,
their reactions may be more visceral than rational. But they may also have
had doubts, as did the Board, that ICM would be able successfully to achieve
what it claimed .XXX would achieve.
151. The Board’s resolution of March 30, 2007, rejecting ICM’s proposed
agreement and denying its request for delegation of the .XXX sTLD lists four
grounds for so holding in addition to failure to meet sponsored community
criteria (supra, paragraph 47). The essence of these grounds appears to be
the Board’s understanding that the ICM application “raises significant law
enforcement compliance issues … therefore obligating ICANN to acquire
responsibility related to content and conduct … there are credible scenarios
that lead to circumstances in which ICANN would be forced to assume an
ongoing management and oversight role regarding Internet content, which is
inconsistent with its technical mandate.” ICM interprets these grounds, and
statements of Dr. Twomey and Dr. Cerf, as seeking to impose on ICM
responsibility for “enforcing restrictions around the world on access to illegal
and offensive content” (supra, paragraph 66-67). ICM avers that it never
undertook “to enforce the laws of the world on pornography”, an undertaking
that it could never discharge. It did undertake, in the event of the approval
and activation of .XXX, to install tools that would make it far easier for
governments to restrict access to content that they deemed illegal and
offensive. ICM argues that its application was rejected in part because of
its inability to comply with a contractual undertaking to which it never had
agreed in the first place (supra, paragraphs 66-71). To the extent that this is
so – and the facts and the conclusions drawn from the facts by the ICANN
Board in its resolution of March 30, 2007, in this regard are not fully coherent
– the Panel finds ground for questioning the neutral and objective
performance of the Board, and the consistency of its so doing with its
obligation not to single out ICM Registry for disparate treatment.
PART FIVE: CONCLUSIONS OF THE INDEPENDENT REVIEW PANEL
152. The Panel concludes, for the reasons stated above, that:
First, the holdings of the Independent Review Panel are advisory in
nature; they do not constitute a binding arbitral award.
Second, the actions and decisions of the ICANN Board are not entitled
to deference whether by application of the “business judgment” rule or
otherwise; they are to be appraised not deferentially but objectively.
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Third, the provision of Article 4 of ICANN’s Articles of Incorporation
prescribing that ICANN “shall operate for the benefit of the Internet
community as a whole, carrying out its activities in conformity with relevant
principles of international law and applicable international conventions and
local law,” requires ICANN to operate in conformity with relevant general
principles of law (such as good faith) as well as relevant principles of
international law, applicable international conventions, and the law of the
State of California.
Fourth, the Board of ICANN in adopting its resolutions of June 1, 2005,
found that the application of ICM Registry for the .XXX sTLD met the required
sponsorship criteria.
Fifth, the Board’s reconsideration of that finding was not consistent
with the application of neutral, objective and fair documented policy.
Sixth, in respect of the first foregoing holding, ICANN prevails; in
respect of the second foregoing holding, ICM Registry prevails; in respect of
the third foregoing holding, ICM Registry prevails; in respect of the fourth
foregoing holding, ICM Registry prevails; and in respect of the fifth foregoing
holding, ICM Registry prevails. Accordingly, the prevailing party is ICM
Registry. It follows that, in pursuance of Article IV, Section 3(12) of the
Bylaws, ICANN shall be responsible for bearing all costs of the IRP Provider.
Each party shall bear its own attorneys’ fees. Therefore, the administrative
fees and expenses of the International Centre for Dispute Resolution, totaling
$4,500.00, shall be borne entirely by ICANN, and the compensation and
expenses of the Independent Review Panel, totaling $473,744.91, shall be
borne entirely by ICANN. ICANN shall accordingly reimburse ICM Registry
with the sum of $241,372.46, representing that portion of said fees and
expenses in excess of the apportioned costs previously incurred by ICM
Registry.
Judge Tevrizian is in agreement with the first foregoing conclusion but
not the subsequent conclusions. His opinion follows.
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CONCURRING AND DISSENTING OPINION
I concur and expressly join in the Panel’s conclusion that the holdings
of the Independent Review Panel are advisory in nature and do not constitute
a binding arbitral award. I adopt the rationale and the reasons stated by the
Panel on this issue only.
However, I must respectfully dissent from my learned colleagues as to
the remainder of their findings. I am afraid that the majority opinion will
undermine the governance of the internet community by permitting any
disgruntled person, organization or governmental entity to second guess the
administration of one of the world’s most important technological resources.
I
INTRODUCTION
The Internet Corporation for Assigned Names and Numbers (hereinafter
“ICANN”) is a uniquely created institution: a global, private, not-for-profit
organization incorporated under the laws of the State of California (Calif.
Corp. Code 5100, et seq.) exercising plenary control over one of the world’s
most important technological resources: the Internet Domain Name System
or “DNS.” The DNS is the gateway to the nearly infinite universe of names
and numbers that allow the Internet to function.
ICANN is a public benefit, non-profit corporation that was established
under the law of the State of California on September 30, 1998. ICANN’s
Articles of Incorporation were finalized and adopted on November 21, 1998,
and its By-Laws were finalized and adopted on the same day as its Articles of
Incorporation.
Article 4 of ICANN’s Articles of Incorporation sets forth the standard of
conduct under which ICANN is required to carry out its activities and mission
to protect the stability, integrity and utility of the Internet Domain Name
System on behalf of the global Internet community pursuant to a series of
agreements with the United States Department of Commerce. ICANN is
headquartered in Marina del Rey, California, U.S.A.
Article 4 of ICANN’s Articles of Incorporation specifically provide:
“The Corporation shall operate for the benefit of the Internet
community as a whole, carrying out its activities in conformity with
relevant principles of international law and applicable international
conventions and local law and, to the extent appropriate and
consistent with these Articles and its Bylaws, through open and
transparent processes that enable competition and open entry in
Internet-related markets. To this effect, the Corporation shall
cooperate as appropriate with relevant international organizations.”
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ICANN serves the function as the DNS root zone administrator to
ensure and is required by its Articles of Incorporation to be a neutral and
open facilitator of Internet coordination. ICANN’s function and purpose was
never meant to be content driven in any respect.
The Articles of Incorporation provide that ICANN is managed by a
Board of Directors (“Board”). The Board consists of 15 voting directors and 6
non-voting liaisons from around the world, “who in the aggregate [are to]
display diversity in geography, culture, skills, experience and perspective.”
(Article VI, § 2). The voting directors are composed of: (1) six
representatives of ICANN’s Supporting Organizations, which are sub-groups
dealing with specific sections of the policies under ICANN’s purview; (2)
eight independent representatives of the general public interest, currently
selected through ICANN’s Nominating Committee, in which all the
constituencies of ICANN are represented; and (3) the President and CEO,
who is appointed by the rest of the Board. Consistent with ICANN’s mandate
to provide private sector technical leadership in the management of the DNS,
“no official of a national government” may serve as a director. (Article VI, §
4). In carrying out its functions, it is obvious that ICANN is expected to
solicit and will receive input from a wide variety of Internet stakeholders and
participants.
ICANN operates through its Board of Directors, a Staff, An Ombudsman,
a Nominating Committee for Directors, three Supporting Organizations, four
Advisory Committees and numerous other stakeholders that participate in
the unique ICANN process. (By-Laws Articles V through XI).
As was stated earlier, ICANN was formed under the laws of the State
of California as a public benefit, non-profit corporation. As such, it would
appear that California Corporations Code Section 5100, et seq., together with
ICANN’s Articles of Incorporation and By-Laws, control its governance and
accountability.
In general, a non-profit director’s fiduciary duties include the duty of
care, which includes an obligation of due inquiry and the duty of loyalty
among others. The term “fiduciary” refers to anyone who holds a position
requiring trust, confidence and scrupulous exercise of good faith and candor.
It includes anyone who has a duty, created by a particular undertaking, to
act primarily for the benefit of others in matters connected with the
undertaking. A fiduciary relationship is one in which one person reposes
trust and confidence in another person, who “must exercise a corresponding
degree of fairness and good faith.” (Blacks Law Dictionary). The type of
persons who are commonly referred to as fiduciaries include corporate
directors. The California Corporation’s Code makes no distinction between
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directors chosen by election and directors chosen by selection or
designation in the application of fiduciary duties.
Directors of non-profit corporations in California owe a fiduciary duty to
the corporation they serve and to its members, if any. See Raven’s Cove
Townhomes, Inc. v. Knuppe Dev. Co., (1981) 114 CA3d 783, 799; Burt v. Irvine
Co., (1965) 237 CA2nd 828, 852. See also, Harvey v. Landing Homeowners
Assn., (2008) 162 CA4th 809, 821-822.
The “business judgment rule” is the standard the California courts
apply in deciding whether a director, acting without a financial interest in the
decision, satisfied the requirements of careful conduct imposed by the
California Corporations Code. See Gaillard v. Natomas Co., (1989) 208 CA3d
1250, 1264. The rule remains a creature of common law. Some California
courts define it as a standard of reasonable conduct. See Burt v. Irvine Co.,
(1965) 237 CA2d 828, while others speak of actions taken in good faith. See
Marble v. Latchford Glass Co., (1962) 205 CA2d 171. While, still others
examine whether the director “rationally believes that the business judgment
is in the best interests of the corporation.” See Lee v. Interinsurance Exch.,
(1996) 50 CA4th 694.
The business judgment rule is codified in Section 309 of the California
Corporations Code, which provides that a director must act “in good faith, in
a manner such director believes to be in the best interests of the corporation
and its shareholders and with such care, including reasonable inquiry, as an
ordinarily prudent person in a like position would use under similar
circumstances.” Cal. Corp. Code § 309(a); see also Lee v. Interinsurance
Exch., (1996) 50 CA4th 694, 714. Section 309 shields from liability directors
who follow its provisions: “A person who performs the duties of a director in
accordance with subdivisions (a) and (b) shall have no liability based upon
any alleged failure to discharge the person’s obligations as a director.” Cal.
Corp. Code § 309 (c).
II
THE ACTIONS OF THE ICANN BOARD OF DIRECTORS
ARE ENTITLED TO SUBSTANTIAL DEFERENCE
FROM THE INDEPENDENT REVIEW PANEL
ICANN’s By-Laws, specifically Article I, § 2, sets forth 11 core values
and concludes as follows:
“These core values are deliberately expressed in very
general terms, so that they may provide useful and relevant
guidance in the broadest possible range of circumstances.
Because they are not narrowly prescriptive, the specific way in
which they apply, individually and collectively, to each new
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situation will necessarily depend on many factors that cannot be
fully anticipated or enumerated; and because they are
statements of principle rather than practice, situations will
inevitably arise in which perfect fidelity to all eleven core values
simultaneously is not possible. Any ICANN body making a
recommendation or decision shall exercise its judgment to
determine which core values are most relevant and how they
apply to the specific circumstances of the case at hand, and to
determine, if necessary, an appropriate and defensible balance
among competing values.”
The By-Laws make it clear that the core values must not be construed
in a “narrowly prescriptive”manner. To the contrary, Article I, § 2, provides
that the ICANN Board is vested with board discretion in implementing its
responsibility such as is mentioned in the business judgment rule.
III
PRINCIPLES OF INTERNATIONAL LAW DO NOT APPLY
Article 4 of the ICANN Articles of Incorporation does not preempt the
California Corporations Code as a “choice-of-law provision” importing
international law into the independent review process. Rather, the
substantive provisions of the By-Laws and Articles of Incorporation, as
construed in light of the law of California, where ICANN is incorporated as a
non-profit entity, should govern the claims before the Independent Review
Panel (hereinafter “IRP”).
Professor Caron opined that principles of international law do not apply
because, as a private entity, ICANN is not subject to that body of law
governing sovereigns. To adopt a more expansive view is tantamount to
judicial legislation or mischief.
IV
THE ICANN BOARD OF DIRECTORS DID NOT ACT
INCONSISTENTLY WITH ICANN’S ARTICLES
OF INCORPORATION AND BY-LAWS IN
CONSIDERING AND ULTIMATELY DENYING
ICM REGISTRY, LLC’S APPLICATION FOR
A SPONSORED TOP LEVEL DOMAIN NAME
On March 30, 2007, the ICANN Board of Directors approved a resolution
rejecting the proposed registry agreement and denying the application
submitted by ICM Registry, LLC for a sponsored top level domain name. The
findings of the Board was that the application was deficient in that the
applicant, ICM Registry, LLC, (hereinafter “ICM”), failed to satisfy the
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Request For Proposal (“hereinafter “RFP”) posted June 24, 2003, in the
following manner:
“1.

ICM’s definition of its sponsored TLD community was not
capable of precise or clear definition;
2.
ICM’s policies were not primarily in the interests of the
sponsored TLD community;
3.
ICM’s proposed community did not have needs and
interests which are differentiated from those of the general
global Internet community;
4.
ICM could not demonstrate that it had the requisite
community support; and,
5.
ICM was not adding new and valuable space to the Internet
name space.”
On December 15, 2003, ICANN posted a final RFP for a new round of
sponsored Top Level Domain Names (hereinafter “STLD”). On March 16,
2004, ICM submitted its application for the .XXX STLD name. From the
inception, ICM knew that its .XXX application would be controversial. From
the time that ICM submitted its applications until the application was finally
denied on March 30, 2007, ICM never was able to clearly define what the
interests of the .XXX community would be or that ICM had adequate support
from the community it sought to represent.
ICM has claimed during these proceedings that the RFP posted by
ICANN established a non-overlapping two-step procedure for approving new
STLDs, under which applications would first be tested for baseline criteria,
and only after the applications were finally and irrevocably approved by the
ICANN Board could the applications proceed to technical and commercial
contract negotiations with ICANN staff. ICM forcefully argues that on June
1, 2005, the ICANN Board irrevocably approved the ICM .XXX STLD
application so as to be granted vested rights to enter into registry agreement
negotiations dealing with economic issues only. The evidence introduced at
the independent review procedure refutes this contention. Nothing
contained in the ICANN RFP permits this interpretation.
Before the ICANN Board could approve a STLD application, applicants
had to satisfy the baseline selection criteria set forth in the RFP, including
the technical, business, financial and sponsorship criteria, and also
negotiate an acceptable registry contract with ICANN staff. A review of the
relevant documents and testimony admitted into evidence established that
the two phases could overlap in time.
The fact that most ICANN Board members expressed significant
concerns about ICM’s sponsorship shortcomings after the June 1, 2005,
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resolutions negates any notion that the June 1, 2005, resolutions (which do
not say that the Board is approving anything and, to the contrary, state
clearly that the ICANN Board is not doing so) conclusively determined the
sponsorship issue.
The sponsorship issues and shortcomings in ICM’s application were
also raised by ICANN Board members who joined the ICANN Board after the
June 1, 2005, resolutions. Between the June 2005 and February 2007 ICANN
Board meetings, there were a total of six new voting Board members (out of
a total of fifteen) considering ICM’s application.
Both Dr. Cerf and Dr. Pisanty testified during the evidentiary hearing
that the ICANN Board’s vote on June 1, 2005, made clear that the Board’s
vote was intended only to permit ICM to proceed with contract negotiations.
Under no circumstances was ICANN bound by the vote to award the .XXX
STLD to ICM because the resolution that the ICANN Board adopted was not a
finding that ICM had satisfied the sponsorship criteria set forth in the
Request for Proposal.
By August 9, 2005, ICM’s first draft of the proposed .XXX STLD registry
agreement was posted on ICANN’s website and submitted to the ICANN
Board for approval. ICANN’s next Board meeting was scheduled for August
16, 2005, at which time the ICANN Board had planned on discussing the
proposed agreement.
Within days of ICANN posting the proposed registry agreement, the
Government Advisory Committee (hereinafter “GAC”) Chairman wrote Dr. Cerf
a letter expressing the GAC’s diverse and wide ranging” concerns with the
.XXX STLD and requesting that the ICANN Board provide additional time for
governments to express their public policy concerns before the ICANN Board
reached a final decision on the proposed registry agreement.
The GAC’s input was significant and proper because the ICANN ByLaws require the ICANN Board to take into account advice from the GAC on
public policy matters, both in formulation and adoption of policies. ICANN
By-Laws Article XI, § 2.1 (j), provides: “The advice of the Governmental
Advisory Committee on public policy matters shall be duly taken into
account, both in the formulation and adoption of policies.” Where the ICANN
Board seeks to take actions that are inconsistent with the GAC’s advice, the
Board must tell the GAC why. Thus, it was perfectly acceptable, appropriate
and fully consistent with the ICANN Articles of Incorporation and By-Laws for
the ICANN Board to consider and to address the GAC’s concerns.
Further, throughout 2005 and up to the ICANN Board’s denial of the ICM
.XXX STLD on March 30, 2007, a number of additional continuing concerns
and issues appeared beyond those originally voiced by the evaluation panel
at the beginning of the review process. Despite the best efforts of many and
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numerous opportunities, ICM could not satisfy these additional concerns and,
most importantly, could not cure the continuing sponsorship defects.
In all respects, ICANN operated in a fair, transparent and reasoned
manner in accordance with its Articles of Incorporation and By-Laws.
V
CONCLUSION
For the reasons stated above, I would give substantial deference to the
actions of the ICANN Board of Directors taken on March 30, 2007, in
approving a resolution rejecting the proposed registry agreement and
denying the application submitted by ICM Registry, LLC for a sponsored top
level domain name. I specifically reject any notion that there was any
sinister motive by any ICANN Director, governmental entity or religious
organization to undermine ICM Registry, LLC’s application. In my opinion,
the application was rejected on the merits in an open and transparent forum.
On the basis of that, ICM Registry, LLC never satisfied the sponsorship
requirements and criteria for a top level domain name.
The rejection of the business judgment rule will open the floodgates to
increased collateral attacks on the decisions of the ICANN Board of
Directors and undermine its authority to provide a reliable point of reference
to exercise plenary control over the Internet Domain Name System. In
addition, it will leave the ICANN Board in a very vulnerable position for
politicization of its activities.
The business judgment rule establishes a presumption that the
directors’ and officers’ decisions are based on sound business judgment, and
it prohibits courts from interfering in business decisions made by the
management in good faith and in the absence of a conflict of interest. Katz
v. Chevron Corp., 22 Cal.App.4th 1352. In most cases, “the presumption
created by the business judgment rule can be rebutted only by affirmative
allegations of facts which, if proven, would establish fraud, bad faith,
overreaching or an unreasonable failure to investigate material facts.” The
record in this case does not support such findings. In addition, interference
with the discretion of the directors is not warranted in doubtful cases such
as is present here. Lee v. Interinsurance Exch., 50 Cal.App.4th 694.
In Marble v. Latchford Glass Co., 205 Cal.App.2nd 171, the court stated
that it would “not substitute its judgment for the business judgment of the
board of directors made in good faith.” Similarly, in Eldridge v. Tymshare,
Inc., 186 Cal.App.3rd 767, the court stated that the business judgment rule
“sets up a presumption that directors’ decisions are based on sound business
judgment. This presumption can be rebutted only by a factual showing of
fraud, bad faith or gross overreaching.” ICM Registry, LLC has not met the
standard articulated by established law.
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