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I. INTRODUCTION 

1. Pursuant to ICDR Rules 37 and 21, DotConnectAfrica Trust (“DCA”) hereby requests 

the appointment of an Emergency Arbitrator to decide DCA’s request for interim measures of 

protection preventing the Internet Corporation for Assigned Names and Numbers (“ICANN”) 

from completing the delegation of rights to the .AFRICA generic top-level domain name 

(“gTLD”) to a third party pending the outcome of an ICANN-created accountability procedure 

known as an Independent Review Process (“IRP”), which  DCA invoked in October 2013.1 

2. The purpose of the IRP is to resolve a dispute arising from ICANN’s failure to abide by 

its Bylaws, Articles of Incorporation and applicable principles of international law in its 

processing of DCA’s application for rights to administer the .AFRICA gTLD.  ICANN 

wrongfully rejected DCA’s application based on complaints raised by the partner of the only 

other applicant for .AFRICA, in contravention of its own procedures and the applicable law. 

DCA has requested a declaration from the IRP Panel that ICANN violated its Articles of 

Incorporation and Bylaws by not allowing DCA’s application to complete the full gTLD review 

process so that it can compete on an equal footing for the rights to the .AFRICA gTLD.  DCA 

                                                 
1 See DCA’s Amended Notice of IRP and exhibits thereto, on file with the ICDR; references to numbered 
exhibits refer to the exhibits submitted with DCA’s Amended Notice.  Although the ICDR Supplementary 
Procedures for Internet Corporation for Assigned Names and Numbers Independent Review Process 
(“Supplementary Procedures”) expressly exclude Article 37 from applying in the context of an IRP, on 25 
March 2014, ICANN’s counsel, Mr. Jeffrey LeVee, informed the ICDR and DCA for the first time that 
Article 37’s emergency arbitrator procedures could be invoked because of ICANN’s failure to put in 
place a standing panel to hear requests for emergency relief, as required by ICANN’s Bylaws and the 
Supplementary Procedures.  See Email from Jeffrey LeVee to Carolina Cardenas-Soto (25 March 2014), 
Annex A hereto.  Prior to Mr. LeVee’s 25 March email, ICANN’s consent to the application of Article 37 
is stated nowhere.  Indeed, the ICDR itself did not believe that Article 37 applied in the IRP.  See Email 
from Carolina Cardenas-Soto to the parties (25 March 2014) (“[P]lease be advised that there is no 
Standing Panel yet in place, in addition, Article 37 of the International Rules does not apply, therefore the 
only option regarding interim measures at this time is to make the application to the IRP panel once 
constituted.”), Annex B hereto. Nonetheless, on 26 March, DCA accepted ICANN’s consent to the 
availability of the emergency arbitrator. Email from Marguerite Walter to Carolina Cardenas-Soto (26 
March 2014), Annex C hereto.   
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has also requested that the IRP Panel recommend that DCA’s application be permitted to 

proceed.  Any such declaration and recommendation would become moot if ICANN completed 

the gTLD delegation process .AFRICA to DCA’s competitor before DCA can be fully heard in 

the IRP. 

3. In an effort to preserve its rights, in January 2014, DCA requested that ICANN suspend 

its processing of applications for .AFRICA during the pendency of this proceeding.2  ICANN, 

however, summarily refused to do so.3  On 23 March 2014, DCA became aware that ICANN 

intended to sign an agreement with DCA’s competitor (a South African company called ZA 

Central Registry, or “ZACR”) on 26 March 2014 in Beijing.4  This contract (or “registry 

agreement”), once signed, would be the first step toward delegating the rights to .AFRICA to 

ZACR.  Indeed, ZACR’s own website announces its intention to proceed to delegation by early 

April and to make the .AFRICA gTLD operational by May 2014.5 

4. Immediately upon receiving this information, DCA contacted ICANN and asked it to 

refrain from signing the agreement with ZACR in light of the fact that this proceeding was still 

pending.6  Instead, according to ICANN’s website, ICANN signed its agreement with ZACR the 

                                                 
2 Letter from Arif Ali to Jeffrey LeVee (22 January 2014) (requesting that ICANN immediately stay 
processing of all applications for .AFRICA until conclusion of IRP in order to prevent irreparable damage 
to DCA and IRP process), Annex D hereto. 

3 Email from Jeffrey LeVee to Arif Ali (5 February 2014), Annex E hereto. 

4 Email from Alice Munyua (23 March 2014), Annex F hereto. 

5 Countdown to launch, ZACR, at https://registry.net.za/launch/ (indicating that .africa will launch with 
the other ZACR gTLDs on May 1, meaning that all pre-delegation testing and final delegation are 
expected in advance of May 1, 2014), a screenshot of which is Annex G hereto (taken 28 March 2014).  
See also, Draft – New gTLD Program – Transition to Delegation, New gTLD Guidebook, Module 5, page 
5-16, Annex H hereto.   

6 Letter from Arif Ali to Jeffrey LeVee (23 March 2014) (indicating that signature of the Registry 
Agreement on 26 March, as planned by ICANN, would constitute a violation of DCA’s rights and 
compromise the IRP proceeding), Annex I hereto; see also, Letter from Arif Ali to Neil Dundas, Director, 
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very next day, two days ahead of plan, on 24 March instead of 26 March.7  That same day, 

ICANN then responded to DCA’s request by presenting the execution of the contract as a fait 

accompli, arguing that DCA should have sought to stop ICANN from proceeding with ZACR’s 

application, as ICANN had already informed DCA of its intention ignore its obligation to 

participate in this proceeding in good faith.8  In a particularly cynical maneuver, ICANN for the 

first time informed DCA that it would accept the application of Article 37 to this proceeding, 

contrary to the express provisions of the Supplementary Procedures ICANN has put in place for 

the IRP Process.9 

5. DCA is entitled to an accountability proceeding with legitimacy and integrity, with the 

capacity to provide a meaningful remedy.  Having created the IRP review process, ICANN is 

compelled by its Bylaws, Articles of Incorporation, rules and procedures to participate in that 

process in good faith.   In addition, pursuant to its Articles of Incorporation, ICANN is required 

to comply with local law and international law, which further and independently ensures DCA’s 

right to such a proceeding.  DCA has requested the opportunity to compete for rights to 

.AFRICA pursuant to the rules that ICANN put into place.  Allowing ICANN to delegate 

.AFRICA to DCA’s only competitor – which took actions that were instrumental in the process 

                                                                                                                                                             
ZA Central Registry (23 March 2014) (notifying ZACR of the IRP proceeding between ICANN and DCA 
and informing ZACR that ICANN’s signature of the Registry Agreement would violate DCA’s rights and 
compromise the IRP proceeding), Annex J hereto. 

7 See ICANN official announcement of the .AFRICA Registry Agreement (24 March 2014) (stating that 
“[o]n 24 March 2014, ICANN and ZA Central Registry NPC trading as Registry.Africa entered into a 
Registry Agreement under which ZA Central Registry NPC trading as Registry.Africa operates the .africa 
top-level domain.”), at http://www.icann.org/en/about/agreements/registries/africa, a screenshot of which 
is Annex K hereto. 

8 Letter from Jeffrey LeVee to Arif Ali (24 March 2014) (informing DCA that ICANN has already 
proceeded to sign a Registry Agreement with ZACR), Annex L hereto. 

9 Email from Jeffrey LeVee to Carolina Cardenas-Soto (25 March 2014), Annex A hereto. 
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leading to ICANN’s decision to reject DCA’s application – would eviscerate the very purpose of 

this proceeding and deprive DCA of its rights under ICANN’s own constitutive instruments and 

international law.   

6. It is clear from the developments of the past five days that ICANN does not consider 

itself bound to respect DCA’s rights or the integrity of this proceeding absent an order from a 

court or an IRP panel.  However, the Panel has not yet been constituted and may not be 

constituted for some time.  Therefore, and in order to ensure the possibility of a remedy resulting 

from this IRP, protect the procedural integrity of the IRP, and preserve DCA’s right under 

international law to the status quo and to non-aggravation of this dispute, DCA respectfully 

requests that the Emergency Arbitrator grant the following interim relief:10  

a. An order compelling ICANN to refrain from any further steps towards 
delegation of the .AFRICA gTLD, including but not limited to execution 
or assessment of pre-delegation testing, negotiations or discussions 
relating to delegation with the entity ZA Central Registry or any of its 
officers or agents;   

b. An order compelling ICANN to disclose all steps taken thus far towards 
delegating the .AFRICA gTLD to ZACR, including but not limited to the 
date, location and participants who took part in the signing of the Registry 
Agreement that ICANN signed with ZACR, dates and descriptions of the 
events leading from the conclusion of ZACR’s Initial Evaluation to the 
signature of the Registry Agreement and the dates and descriptions of all 
steps towards delegation taken after the signing of the Registry Agreement 
up until the date of any order issued by the Emergency Arbitrator; and   

c. An order compelling ICANN to disclose a truthful approximation of the 
dates and descriptions of events that would lead from the signing of the 
Registry Agreement until delegation of the .AFRICA gTLD in the 
absence of an order compelling ICANN to cease processing the ZACR 
application pending resolution of the IRP. 

                                                 
10 In the circumstances, the emergency relief requested is the only relief that DCA can now seek.  Had 
DCA been notified by ICANN earlier of ICANN’s willingness to reinstitute the availability of Article 37, 
DCA could have sought to enjoin the signing of the .AFRICA registry agreement through the emergency 
arbitrator process. 
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II. BACKGROUND OF THE DISPUTE 

7. This dispute concerns rights at issue in ICANN’s program to introduce new Top-level 

Domains (“TLDs”) for the Internet.  TLDs appear in the domain names as the string of letters – 

such as “.com”, “.gov”, “.org”, and so on – following the rightmost “dot” in domain names.  

ICANN is a non-profit California corporation that is responsible for administering certain aspects 

of the Internet’s domain name system (“DNS”).11  ICANN delegates responsibility for the 

operation of each TLD to a registry operator, which contracts with consumers and businesses 

that wish to register Internet domain names in such TLD.12  ICANN is subject to international 

and local law,13 and is required to achieve its mission in conformity with the principles expressly 

espoused in its Bylaws and Articles of Incorporation, including the principles of transparency, 

                                                 
11 See ICANN Bylaws, Art. I [Ex. C-10].  

12 There are several types of TLDs within the DNA. The most prevalent TLDs are country-code TLDs 
(“ccTLDs”) and gTLD’s.  The former, ccTLDs, are two-letter TLDs allocated to countries, usually based 
upon their two-letter ISO codes.  In contrast, open gTLDs are privately managed and may include any 
combination of three or more letters.  The original gTLDs were .com, .net, .org, .gov, .mil, and .edu.  The 
first three are open gTLDs and the last three listed are closed gTLDs.  Certain categories of potential 
gTLDs are protected, for example combinations of letters that are similar to any ccTLD and gTLDs on the 
reserve list included in the new gTLD Guidebook.  Under the ICANN New gTLD Program, any 
“established corporations, organizations or institutions in good standing” may apply for gTLDs. In 
addition, a new gTLD may be a “community-based gTLD”, which is “a gTLD that is operated for the 
benefit of a clearly delineated community,” or fall under the category “standard gTLD”, which “can be 
used for any purpose consistent with the requirements of the application and evaluation criteria, and with 
the registry agreement.” See gTLD Applicant Guidebook (Version 2012-06-04), Module 1, 1.2.1 
“Eligibility” and 1.2.3.1 “Definitions”   [Ex. C-11]. 

13 See ICANN Articles of Incorporation, Art. 4 [Ex. C-9]; see also Declaration of the Independent Review 
Panel in the matter of an Independent Review Process between ICM Registry, LLC and ICANN, ICDR 
Case No. 50 117 T 00224 08 (19 February 2010) para. 152 at 70 [Ex. C-12], in which the Panel 
concluded that “the provision of Article 4 of ICANN’s Articles of Incorporation prescribing that ICANN 
‘shall operate for the benefit of the Internet community as a whole, carrying out its activities in 
conformity with relevant principles of international law and applicable international conventions and local 
law,’ requires ICANN to operate in conformity with relevant general principles of law (such as good 
faith) as well as relevant principles of international law, applicable international conventions, and the law 
of the State of California.”  
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fairness, accountability, and promotion of competition with respect to the Internet’s domain 

name system.14   

8. In 2012, ICANN initiated a New gTLD Internet Expansion Program to add new generic 

top-level domain names (“gTLDs”) to the Internet.  This program represents the first time that 

ICANN has allowed Internet stakeholders to apply for the creation and administration of new 

generic top-level domain names since 2003.  It has been in the planning stages since 2005 and is 

the result of considerable dialogue and debate among various Internet stakeholders around the 

world over several years.15  Extensive input from experts in the Generic Names Supporting 

Organization  (“GNSO”) and four years of public comments and revisions created an expectation 

that the New gTLD Program would be unbiased and predictable, taking its legitimacy from the 

years of careful development and the participation of stakeholders and the public.  The program 

was expected to be able to run on its own through predictable and approved examination 

functions laid out in the New gTLD Program Guidebook and executed by evaluation panels of 

experts that were entirely separate from the ICANN Board.  Because the Internet is a global 

resource, it is vital that the new gTLD process be carried out in accordance with the rules and 

procedures that Internet stakeholders so carefully negotiated with ICANN.   

9. DCA is one of the applicants participating in the new gTLD expansion program.  It is a 

non-profit organization established under the laws of the Republic of Mauritius on 15 July 2010, 

                                                 
14 ICANN Bylaws, Art. I, Section 2, “Core (Council of Registrars) Values” [Ex. C-10]. 

15 According to the website of the new gTLD program, the Generic Names Supporting Organization, a 
Supporting Organization that provides advice to the ICANN Board, conducted a study from 2005-2007 
and produced recommendations to the ICANN Board on implementing a new gTLD program.  Based 
upon the resulting report, ICANN developed the first version of the New gTLD Guidebook in 2008.  The 
Guidebook has gone through several iterations, including at least 5 separate versions, all of which were 
available for public comment, until the final Applicant Guidebook based on the GNSO recommendations 
and public comments was produced in June 2012.  New Generic Top Level Domains, “About the 
Program,” at http://newgtlds.icann.org/en/about/program.   
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with its principal place of business in Nairobi, Kenya.16  In 2012, DCA applied to ICANN for the 

delegation of the .AFRICA gTLD, an Internet resource that is available for delegation under 

ICANN’s New gTLD Program.17  Its application was supported by letters of endorsement by the 

United Nations Economic Commission for Africa and at one stage, the African Union 

Commission itself.18 

10. The dispute arises out of ICANN’s breaches of its Bylaws, Articles of Incorporation, and 

the applicable law and rules in its administration of applications for the .AFRICA gTLD, and 

specifically, ICANN’s wrongful decision that DCA’s application for .AFRICA should not 

proceed because of objections raised by the African Union Commission (“AUC”), the partner of 

DCA’s only competitor for .AFRICA, ZA Central Registry NPC trading as Registry.Africa 

(“ZACR”).19  ZACR applied for .AFRICA on the invitation of the AUC, the administrative wing 

of the African Union, an intergovernmental organization.   

11. AUC applied for .AFRICA with ZACR after a failed attempt to reserve the domain name 

for the exclusive use of African governments.20  Acting on ICANN’s advice, the AUC set out to 

achieve the same result through the mechanism of ICANN’s Governmental Advisory Committee 

                                                 
16 See Mauritius Revenue Authority response to DCA Trust Application for Registration as a Charitable 
Trust, 15 July 2010 [Ex. C-5]. 

17 See New gTLD Application Submitted to ICANN by: DotConnectAfrica Trust (“DCA New gTLD 
Application”) [Ex. C-8]. 

18 See DCA’s Amended Notice of IRP, para. 17.   

19 ZACR was previously called Uniforum, and submitted its application for .AFRICA under that name. 
See Application Update History, Application ID: 1-1243-89583, at 
https://gtldresult.icann.org/applicationstatus/applicationchangehistory/1184. 

20 Communiqué, African Union Commission, African ICT Ministerial Round-table on 42nd Meeting of 
ICANN, 11 October 2011, p. 4 (Requesting that ICANN “[i]nclude (.Africa, .Afrique, .Afrikia, …), and 
its representation in any other language on the Reserved Names List in order to enjoy the level of special 
legislative protection, so to be managed and operated by the structure that is selected and identified by the 
African Union”), Annex M hereto. 



 

 9 

(“GAC”).21  The GAC is composed of representatives of national governments, the European 

Commission and the African Union Commission.  Its role is to provide advice to the ICANN 

Board on ICANN’s activities as they relate to public policy interests and concerns.22  Its role 

does not extend to furthering the position of applicants for new gTLDs. 

12. Nevertheless, in November 2012, the AUC filed an Early Warning through the GAC 

raising objections to DCA’s application for .AFRICA.  The AUC “express[ed] its objection” to 

DCA’s application, arguing that DCA did not have “the requisite minimum support from African 

governments” 23 and that its application “constitut[ed] an unwarranted intrusion and interference 

on the African Union Commission’s (AUC) mandate from African governments to establish the 

structures and modalities for the implementation of the dotAfrica (.Africa) project.”24   

13. AUC’s Early Warning was accompanied by nearly identically worded Early Warnings 

allegedly coming from 16 African governments were also submitted.  None of these documents 

were dated or signed; some still had empty blanks and highlighted text, showing that they were 

form documents presumably prepared by AUC.25 

                                                 
21 See Letter from ICANN CEO Stephen Crocker to Elham M. A. Ibrahim Commissioner, Infrastructure 
and Energy Commission for the Operation of DotAfrica (8 March 2012), p. 2-3 (advising the AUC that it 
would be impermissible to reserve .AFRICA and related strings for the AUC; however the AUC may still 
have “prominent role in determining the outcome of any application for these top-level domain strings”) 
[Ex. C-24]. 

22 ICANN Bylaws, Art. XI, Section 2, para. 1(a) [Ex. C-10]. 

23 GAC Early Warning – Submittal Africa-AUC-42560, dated 20 November 2012, p. 1 [Ex. C-33]. 
24 Id.  Several African governments submitted identically worded early warnings in coordination with the 
AUC [Ex. C-34].  
25 See, e.g., GAC Early Warning – Submittal _____ and cover Letter from Haruna Iddrisu, MP of the 
Republic of Ghana to Dr. Elham M.A. Ibrahim Commissioner, Infrastructure and Energy, African Union 
(including highlighted text “Republic of Ghana” on the GAC Advice and asserting in cover letter that Mr. 
Iddrisu “conveys support for the AUC’s mandate to apply for the DOTAFRICA (.AFRICA) generic top-
level domain”) [Ex. C-34]. 
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14. DCA alerted ICANN to AUC’s conflict of interest regarding the .AFRICA gTLD, 

explaining that the AUC was effectively “both an ‘endorser’ and ‘co-applicant’ for the name 

string” of .AFRICA.26  DCA also pointed out in its response that at least one of the countries 

supposedly objecting to its application had officially endorsed that very same application.27  

ICANN did not respond. 

15. In April 2013, and apparently in response to AUC’s Early Warning, the GAC issued 

advice to ICANN that the DCA application should not be allowed to proceed.  The GAC 

represented this as so-called “consensus” advice representing the unanimous views of GAC 

members.28   However, this was untrue, since the GAC Advisor for Kenya, Sammy Buruchara, 

had informed the GAC in writing before the vote on .AFRICA that “Kenya does not wish to have 

a GAC advise [sic] on DotConnect Africa Application for .africa delegation.”29  DCA protested, 

writing to ICANN and attaching emails from Mr. Buruchara demonstrating his objections to the 

advice against DCA’s application.  Once again, ICANN ignored DCA’s protests and refused to 

allow DCA’s application for .AFRICA to proceed.   

16. DCA subsequently filed a Request for Reconsideration, which ICANN rejected.30  In 

October 2013, DCA filed a Notice of IRP, which it amended in January 2014.31  DCA requests a 

                                                 
26 DCA Response to ICANN GAC Early Warning Advice, 5 December 2012, p. 4 (objecting that AUC 
was “both an ‘endorser’ and ‘co-applicant’ for the name string” of dotAfrica) [Ex. C-35]. 
27 DCA Response to ICANN GAC Early Warning Advice, 5 December 2012 p. 1 (noting that Kenya had 
endorsed DCA’s application, but had also submitted an Early Warning, without explanation) [Ex. C-35].  
See Kenya Ministry of Information and Communications Letter of Endorsement dated 7 August 2012 
[Ex. C-18]. 
28 GAC Beijing Communiqué, p. 3 [Ex. C-43]. 

29 GAC Advice Response form for Applicants, dated 8 May 2013, p. 12 (containing screen shot of email) 
[Ex. C-41]. 
30 Recommendation of the board Governance Committee (BGC), Reconsideration Request 13-4 (1 August 
2013) [Ex. Cl-47]. 



 

 11 
 

declaration from the Panel finding ICANN in breach of its Bylaws, Articles of Incorporation, the 

rules set forth for the new gTLD program, and the applicable law, and recommending that it 

allow DCA’s application to proceed through the application process.32 

III. STANDARD FOR INTERIM MEASURES OF PROTECTION UNDER ARTICLE 21 

17. Article 21 of the ICDR Rules grants broad powers to the Panel and the Emergency 

Arbitrator to “take whatever interim measures it deems necessary.”33  In order to demonstrate 

entitlement to interim relief on an emergency basis, a party must indicate the relief requested, 

explain why it is entitled to the requested interim relief, and demonstrate why the relief is 

required on an emergency basis.34  Little other guidance on the applicable standards is available 

under the ICDR Rules, and the orders and awards of Emergency Arbitrators under Art. 37 are not 

public.   

18. However, it is well settled under international law, as reflected across numerous dispute 

settlement regimes, that interim emergency relief is appropriate where the decision-maker 

applied to has prima facie jurisdiction over the parties and the dispute; the requested interim 

                                                                                                                                                             
31 DCA’s Amended Notice of IRP, on file with the ICDR. 

32 DCA’s Amended Notice of IRP at para. 48. 

33 ICDR Rules, Art. 21(1) (“At the request of any party, the tribunal may take whatever interim measures 
it deems necessary, including injunctive relief and measures for the protection or conservation of 
property”); see also, ICDR Rules, Art. 37(5) (“The emergency arbitrator shall have the power to order or 
award any interim or conservancy measure the emergency arbitrator deems necessary, including 
injunctive relief and measures for the protection or conservation of property”).  C.f., Convention on the 
Settlement of Investment Disputes between States and Nationals of Other States [Washington 
Convention], Art. 47 (“Except as the parties otherwise agree, the Tribunal may, if it considers that the 
circumstances so require, recommend any provisional measures which should be taken to preserve the 
respective rights of either party”); ICSID Arbitration Rules, Rule 39(1) (“At any time after the institution 
of proceeding, a party may request that provisional measures for the preservation of its rights be 
recommended by the Tribunal.  The request shall specify the rights to be preserved, the measures the 
recommendation of which is requested and the circumstances that require such measures”). 

34 ICDR Rules, Art. 37(2).   
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relief protects an existing right; the interim relief is necessary; and it is urgent.35  We address 

each of these factors in turn below. 

1. The Emergency Arbitrator has Prima Facie Jurisdiction to Award Interim Relief 

19. Under Article 37 of ICDR Rules, an Emergency Arbitrator may be appointed to grant 

interim relief after a Request for Arbitration has been filed but before a tribunal has been 

constituted.36  Although the Supplementary Procedures which govern the IRP proceeding 

exclude the application of Article 37,37 on 24 March 2014, ICANN expressly consented to the 

application of Article 37 in this proceeding.38   Given the mutual consent of the parties, the fact 

that DCA has filed an Amended Notice of IRP and the fact that ICANN did not make any 

jurisdictional objections in its reply to DCA’s Notice, the Emergency Arbitrator has prima facie 

jurisdiction to administer interim relief on an emergency basis, including injunctive relief.39 

                                                 
35 See, e.g., Burlington Resources Inc. and others v. Republic of Ecuador and Empresa Estatal Petroleos 
del Ecuador, ICSID Case No. ARB/08/5, Procedural Order No. 1 on Burlington Oriente’s Request for 
Provisional Measures, 29 June 2009 (interpreting the interim relief provisions under the Washington 
Convention and the ICSID Rules and laying out the four-part test).   

36 ICDR Rules, Art. 37 (2) (“A party in need of emergency relief prior to the constitution of the tribunal 
shall notify the administrator and all other parties in writing of the nature of the relief sought and the 
reasons why such relief is required on an emergency basis. The application shall also set forth the reasons 
why the party is entitled to such relief.”). 

37 Supplementary Procedures, Art. 12 (“Article 37 of the Rules will not apply”) [Ex. C-3]; see also Email 
from Carolina Cardenas-Soto to Marguerite Walter (25 March 2014) (“Further to our communication 
below, please be advised that there is no Standing Panel yet in place, in addition, Article 37 of the 
International Rules does not apply, therefore the only option regarding interim measures at this time is to 
make the application to the IRP panel once constituted”).   

38 Email from Jeffrey LeVee to Carolina Cardenas-Soto (25 March 2014) (“Given that there is no 
Standing Panel yet in place, ICANN does not have any objection to the ICDR appointing a neutral and 
allowing that neutral to consider an application from DCA for emergency relief, if DCA chooses to 
submit such an application”). 

39 ICDR Rules, Art. 37(5) (“The emergency arbitrator shall have the power to order or award any interim 
or conservancy measure the emergency arbitrator deems necessary, including injunctive relief and 
measures for the protection or conservation of property”). 
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2. DCA is Entitled to the Relief in order to Protect the Rights at Issue in the IRP 

20. DCA is entitled to an order preventing ICANN from further alienating the .AFRICA 

gTLD through delegation, as well as orders compelling ICANN to provide information as to the 

status of the delegation of .AFRICA, in order to enable DCA to safeguard its right to seek relief 

in the IRP.  DCA asserts three distinct rights, all of which are recognized under international law.   

21. First, DCA is entitled to a dispute resolution process that is capable of providing a 

meaningful remedy.  Under general principles of law, which form part of international law,40 a 

party to an international dispute resolution process such as this one has a right to preserve the 

“effectivity of a possible future award.”41  When a party enters into a dispute resolution 

proceeding that is equipped to render a type of relief, that party has a right to protect the object or 

the ability for that relief to eventually be rendered.  At the most basic level, in a dispute over 

ownership of an asset, a petitioner has a right to ensure that the respondent does not dispose of 

the asset before the conclusion of the proceeding.42   

22. In this case, the purpose of the IRP is to allow for an independent review of the ICANN 

Board’s decisions to remove DCA from competition for .AFRICA in breach of ICANN’s 

Bylaws, Articles of Incorporation, rules and procedures.  DCA filed the IRP in order to address 

                                                 
40 See Art. 38 of the Statute of the International Court of Justice (identifying sources of international law).  
As noted above, a previous IRP Panel has determined that ICANN is bound by international law, 
including general principles of law such as good faith. 

41 See, e.g., Burlington Resources, para. 71 (“Thus, at least prima facie, a right to . . . the protection of the 
effectivity of a possible future award” could exist under the circumstances).  The right to an effective 
remedy is a general principle of international law, Universal Declaration of Human Rights, Art. 8 
(“Everyone has the right to an effective remedy by the competent national tribunals for acts violating the 
fundamental rights granted him by the constitution or by law”).   

42 See, e.g., UNCITRAL Arbitration Rules, Art. 26 (2010) (“An interim measure is any temporary 
measure by which, at any time prior to the issuance of the award by which the dispute is finally decided, 
the arbitral tribunal orders a party, for example and without limitation, to…. (c) Provide a means of 
preserving assets out of which a subsequent award may be satisfied”). 
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ICANN’s breaches and to obtain a declaration recommending that ICANN permit DCA to 

compete for .AFRICA.  If ICANN succeeds in delegating .AFRICA to a third party before the 

IRP can conclude, it will unilaterally deprive DCA of the remedy it seeks in the IRP, rendering 

this proceeding a meaningless exercise.     

23. Second, DCA is entitled to a dispute resolution process that retains its integrity intact, 

including a meaningful opportunity to be heard by a panel that is empowered to evaluate the 

claims and evidence at issue without one party unilaterally taking actions to render the dispute 

resolution process moot.  The delegation of .AFRICA to a third party while this proceeding is 

pending would prejudice the IRP process itself.43  If left unchecked, ICANN would effectively 

deprive the Tribunal of its authority to resolve this dispute according to the IRP process that 

ICANN itself created.  Notably, ICANN has refused to stay its efforts to delegate .AFRICA 

because it believes DCA’s case is too “weak” to justify any delay in delegation.44  But ICANN is 

not entitled to substitute its own assessment of the merits of DCA’s claims for that of the 

Tribunal, as it seeks to do by delegating .AFRICA to ZACR before this proceeding is completed. 

24. Moreover, until a public announcement was made by someone outside of ICANN 

concerning ICANN’s plan to sign a contract with ZACR on 26 March in Beijing, it was 

impossible for DCA to ascertain the status of the only other application competing for .AFRICA.  

Despite ICANN’s ostensible commitment to transparency, it posts minimal information on its 

                                                 
43 See, e.g., UNCITRAL Arbitration Rules, Art. 26 (2010) (“An interim measure is any temporary 
measure by which, at any time prior to the issuance of the award by which the dispute is finally decided, 
the arbitral tribunal orders a party, for example and without limitation, to….(b) Take action that would 
prevent, or refrain from taking action that is likely to cause…(ii) prejudice to the arbitral process itself”).   

44 See Letter from Jeffery LeVee to Arif Ali (5 February 2014) (justifying ICANN’s refusal to comply 
with DCA’s demand to stay processing of the .AFRICA applications until the conclusion of the IRP on 
ICANN’s independent and self-serving opinion that DCA’s case is “weak”). 
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website concerning that status of its review of applications for new gTLDs.45  In light of the 

complete lack of transparency with which gTLDs are delegated, without an order obligating 

ICANN to provide this information to DCA and the Panel, there will be no way of ensuring that 

ICANN respects the integrity of this process and DCA’s right to be heard by refraining from 

delegating .AFRICA before this process has come to completion.   

25. Third and finally, DCA is entitled to maintenance of the status quo that existed going 

into the IRP, as well as the non-aggravation of the dispute between DCA and ICANN.46  It is a 

long-recognized principle of international law that parties engaged in a dispute resolution must 

not proceed outside of the mechanism to alter the status quo so as to infringe upon the rights of 

the other party.47  The status quo includes the relationship between the parties and the rights that 

each party had when the dispute was submitted for resolution.48  Interim relief may compel the 

parties not only to stay any action that would upset the status quo, but in some cases, tribunals 

                                                 
45 The only information available on the ICANN website about ZACR’s application for .AFRICA 
consists of a page describing ZACR’s application status as “In PDT.”  Application Details, Application 
ID: 1-1243-89583, at https://gtldresult.icann.org/applicationstatus/applicationdetails/1184, a screenshot of 
which dated 28 March 2014 is Annex N hereto. 

46 See, e.g., Burlington Resources, para. 60 (indicating that the “general right to the status quo and to the 
non-aggravation of the dispute” are “self-standing rights,” and when they are threatened, a party is 
entitled to protection of those rights regardless of its rights according to the substantive merits of the 
dispute); see also Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v. 
Nicaragua), Provisional Measures, Order of 8 March 2011, I.C.J. Reports 2011, para. 62. 

47 Electricity Company of Sofia and Bulgaria (Belgium v. Bulgaria), Judgment of 5 December 1939, PCIJ 
series A/B, No 79, p.199 (outlining the “principle universally accepted by international tribunals…that the 
parties to a case must abstain from any measure capable of exercising a prejudicial effect in regard to the 
execution of the decision to be given and, in general, not allow any step of any kind to be taken which 
might aggravate or extend the dispute”); see, e.g.,  UNCITRAL Arbitration Rules, Art. 26 (2010) (“An 
interim measure is any temporary measure by which, at any time prior to the issuance of the award by 
which the dispute is finally decided, the arbitral tribunal orders a party, for example and without 
limitation, to:  (a) Maintain or restore the status quo pending determination of the dispute ”). 

48 See Burlington Resources at paras. 62, 67 (analyzing Electricity Company of Sophia and indicating that 
the status quo protected by the right is the status quo that exists at the time the dispute resolution 
proceeding commences).   
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have ordered a party to reverse action taken that upset the status quo.49  In fact, it is in the 

interest of neither party to “aggravate or exacerbate” the dispute, “thus rendering its solution 

possibly more difficult.”50  By signing a Registry Agreement with ZACR, and thus purporting to 

begin the delegation of the .AFRICA gTLD to ZACR, ICANN has squarely violated this 

principle and created a situation of competing obligations to DCA and to ZACR.       

3. The Interim Relief is Necessary in Order to Protect DCA’s Procedural Rights 

26. The orders requested by DCA are necessary because, without them, DCA will suffer 

irreparable harm.  Necessity under international law generally means that without the requested 

relief, the complaining party will suffer irreparable harm that cannot be adequately compensated 

through monetary damages and outweighs the harm that will be suffered by granting the interim 

relief.51  The analysis involves both a question of whether the harm may be reduced to monetary 

compensation and whether the harm suffered by the complaining party without the interim relief 

is proportionally greater than the harm suffered by the responding party if the relief is granted.52 

                                                 
49 See, e.g., Partial Award of December 23, 1982, ICC Case No. 3896, 110 Journal du droit international 
(Clunet), 1983, pp. 914-918 (compelling the respondent to renounce its call of the claimant’s performance 
guarantees, which respondent called after the arbitration commenced). 

50 Amco Asia Corp. and others v. Republic of Indonesia (ICSID Case No. ARB/81/1), Decision on 
Request for Provisional Measures, ICSID Reports, 1993, p. 412.   

51 See, e.g., UNCITRAL Model Law, Art. 17A (“Harm not adequately repaired by an award of damages is 
likely to result if the measure is not ordered and such harm substantially outweighs the harm that is likely 
to result to the party against whom the measure is directed if the measure is granted”); see also, Metalclad 
Corporation v. United Mexican States, ICSID Case No. ARB(AF)/97/1, Interim Decision on 
Confidentiality, 27 October 1997, para. 8 (“the measures are urgently required in order to protect its rights 
from an injury that cannot be made good by the subsequent payment of damages.”) (applying the 
reasoning of the Washington Convention Art.47 to NAFTA 1134 in order to rule on interim measures). 

52 See, e.g. Quiborax S.A., Non Metallic Minerals S.A. and Allan Fosk Kaplún v. Plurinational State of 
Bolivia, ICSID Case No. ARB/06/2, Decision on Provisional Measures, 26 February 2010, ¶¶ 156, 158 
(“The Tribunal considers that an irreparable harm is a harm that cannot be repaired by an award of 
damages. . . .  However, Claimants have accurately pointed out that the necessity requirement requires the 
Tribunal to consider the proportionality of the requested provisional measures.  The Tribunal must thus 
balance the harm caused to Claimants by the criminal proceedings [which would be stayed by an award of 
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27. Without an order preventing ICANN from taking further steps to delegate .AFRICA, 

DCA will be unable to obtain a remedy in this IRP.  Operation of .AFRICA is a unique right, and 

there is no substitute right that could be awarded to DCA.  Moreover, it would be impossible to 

quantify the harm.  DCA was created expressly for the purpose of campaigning for, competing 

for and ultimately operating .AFRICA.  DCA has numerous charitable initiatives that are based 

upon this mission.  If it is deprived of the opportunity even to compete to operate .AFRICA, 

DCA will be unable to accomplish its charitable aims and will be unable to perform its mandate.   

28. The discovery orders are also necessary because without the requested information, DCA 

will be unable to ensure that further damage to its rights is not done by ICANN’s continuing to 

process the ZACR application.  The requested discovery orders are necessary to prevent the 

irreparable harm that will result if DCA is denied an opportunity for a meaningful hearing during 

the IRP.   

29. By contrast, ICANN will suffer no similar harm if the Emergency Arbitrator issues the 

orders DCA requests.  Regardless of the outcome of the IRP, ICANN will be able to delegate 

.AFRICA.53  The IRP is meant to be an expedited dispute resolution process.54  A slight delay in 

delegation is hardly an undue burden compared to the issues at stake.  Primary among those 

issues are the integrity of the IRP process ICANN has put in place to ensure its accountability 

and transparency to the global community of Internet stakeholders, and the irreparable harm that 

would be inflicted on DCA if it loses the chance to compete for .AFRICA without even being 

                                                                                                                                                             
provisional measures] and the harm that would be caused to Respondent if the proceedings were stayed or 
terminated.”). 

53 Similarly, ZACR may receive the rights to .AFRICA even if DCA is permitted to compete with it 
pursuant to ICANN’s rules and procedures for the new gTLD program. 

54 ICANN Bylaws, Art. IV, Section 3, para. 18 (providing that the IRP panel should aim to resolve the 
dispute within six months after the request for IRP is filed) [Ex. C-10]. 
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heard by the Panel.  DCA has a right to be heard in a meaningful way in the only proceeding 

available to review the ICANN Board’s decisions.  To the extent that ICANN might be in 

violation of its obligations to ZACR under the Registry Agreement, it should be noted that a 

Registry Agreement is not a guarantee of delegation; moreover ICANN created the situation 

where its obligations to its competing stakeholders were in conflict, with full knowledge of the 

predicament it was creating.55     

4. The Interim Relief is Needed Urgently, on an Emergency Basis 

30. Finally, the orders DCA requests are needed urgently, on an emergency basis, because 

without the order compelling ICANN to stay processing of ZACR’s application, DCA will suffer 

irreparable harm before the IRP process can be concluded and indeed, perhaps before the Panel 

is constituted.  A request for interim measures of protection is considered urgent if, absent the 

requested measure, an action that is prejudicial to the rights of either party is likely to be taken 

before such final decision is given.56  This standard is sometimes termed “imminent harm.”57 In 

light of ICANN’s response to DCA’s request that it refrain from signing a Registry Agreement 

with ZACR – namely, signing the agreement 48 hours ahead of time in order to prevent any 

effective intervention by DCA – the additional harm DCA seeks to prevent clearly is imminent.  

Moreover, ZACR claims that it will have received all rights to .AFRICA by April 2014, and will 

begin operating .AFRICA by May 2014. 

                                                 
55 Letter from Arif Ali to Jeffrey LeVee (22 January 2014); Email from Jeffrey LeVee to Arif Ali (5 
February 2014).   

56 Burlington Resources at 73 (indicating that a question is urgent when that question cannot await the 
outcome of the proceeding on the merits).   

57 See, e.g., UNCITRAL Arbitration Rules (2010) (“An interim measure is any temporary measure by 
which, at any time prior to the issuance of the award by which the dispute is finally decided, the arbitral 
tribunal orders a party, for example and without limitation, to….(b) Take action that would prevent, or 
refrain from taking action that is likely to cause, (i) current or imminent harm ”). 
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31. The harm DCA seeks to prevent is also imminent because DCA has requested relief in 

order to protect its procedural rights:  the right to a process that has the potential to produce a 

remedy, the right to a meaningful opportunity to present its case, and the right to maintenance of 

the status quo existing at the time dispute resolution commenced, without further aggravation of 

the dispute.  Where the integrity of the dispute resolution process itself is at issue, measures 

requested to protect that process are “urgent by definition.”58  Thus, DCA is entitled to interim 

relief to protect its procedural rights to a remedy, a meaningful opportunity to be heard, and the 

maintenance of its rights under the status quo which existed when DCA brought the IRP.   

IV.  RELIEF REQUESTED 

32. In light of the foregoing, DCA respectfully requests the appointment of an Emergency 

Arbitrator under Article 37 of the ICDR Rules, and that said Arbitrator provide interim measures 

of protection by way of an award pursuant to Article 21 of the Rules as follows: 

• An interim award compelling ICANN to stay any further processing of any application 
for .AFRICA until the IRP has concluded and the Board has made its decision based 
upon the Panel’s declaration; 

• An interim award compelling ICANN to disclose in detail all steps taken to date toward 
delegating .AFRICA to ZACR, including but not limited to the circumstances of the 
Registry Agreement’s signature on or before March 24, 2014; and 

• An interim award compelling ICANN to disclose in detail all steps remaining towards 
final delegation of the .AFRICA to ZACR and a truthful representation of the dates on 
which those steps would be expected to occur if not for an order staying further 
processing.   

 

                                                 
58 See, e.g., Millicom International Operations B.V. v. Singapore, ICSID Case No. ARB/08/20, Decision 
on the Application for Provisional Measures, (1 Feb 2010) para 153 (“if measures are intended to protect 
the procedural integrity of the arbitration…they are urgent by definition”). 
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       Respectfully submitted,   

        

        Arif H. Ali 
        Counsel for Claimant 

 



  

          





  

          





  

          





  

          







  

             

   





                
             

                
                     

           

 



  

       





  

          





  

         





  

          





    	      

   
  

           
                

                 
                     

           

 

   
    

 	   
   

    
      

       

 

  



  

           

   





  
	      

   
  

               
             

                   
                

 

   
    

 	    
     

   
    
       

 

               
          

  



  

          

   



       

         

   

   

                  
                

                

  

          
    

         
   

          
    

                  
 

     

         

           

  

  

  

   

   

  

   
    



  

          





  

    
   

  

             
                 

     

   

   

 	   
   

      
     

       

  



  

        

        



 
    

	    

     
     

     

    

     

  
  

   

 



 

             
          

             

              
           

           
  

          
            

               
      

             
             
             

             

           
             

          

            
            

              
          

           
            

            
              

               

  

            
    

                
              

     

              
           

            
 



  

           
           

   

             
          
             

             
            

          

            
         
          

               
          

              
           
   

              
   

              
           

            

           
         

          

            
         

               
              

            
           

           
  

            
          

   

 



            
           

             
                

            
  

             
             

  

            
            

             

             
               

             
      

            
    

          
         

          
          

           
   

           
  

            
 

       

             
              

              
     

            
             

   

 



               
             
         

                
               
          

             
              

          

           
           

     

               
              

            
              

            
       

              
          
           

             
       

               
         

               
              

   

               
          

     

             
             

       

            
               

 

     



  

       

    





                 
 




