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October 21, 2016 

VIA E-MAIL  

ICANN Board of Directors 
c/o Mr. Steve Crocker, Chair 
12025 Waterfront Drive, Suite 300 
Los Angeles, CA 90094 
 
Re: Dot Registry Declaration of July 29, 2016 in ICDR Case No. 01-14-0001-5004 
 
Dear Chairman Crocker and Board of Directors, 
 
We write on behalf of our clients, Dot Registry LLC (“Dot Registry”) in relation to the 
Board’s pending resolution of the Dot Registry IRP Declaration. As the Board is aware on 
July 29, 2016, the International Centre for Dispute Resolution Panel issued its Independent 
Review Process Declaration in ICDR Case No. 01-14-0001-5004 (“Dot Registry 
Declaration”) 1  stating that Dot Registry was the prevailing party.  The IRP Panel’s 
findings were accepted by the Board by way of its Resolutions 2016.08.09.11 and 
2016.08.09.13 on August 9, 2016.  The Board has thus accepted that ICANN’s conduct 
caused injury and harm to Dot Registry.  
 
Dot Registry Has Repeatedly Sought to Engage with ICANN  
 
ICANN has issued five (5) Board Resolutions relating to the Dot Registry LLC v. ICANN 
IRP. 2 Despite accepting the findings of the Dot Registry Declaration in these five Board 
Resolutions, ICANN has to date: (i) refused to engage with Dot Registry to discuss 
                                                      
1 IRP Declaration (ICDR Case No. 01-14-0001-5004) (https://www.icann.org/resources/pages/dot-registry-

v-icann-2014-09-25-en)  

2 9 August 2016 Board Resolutions 2016.08.09.11, 2016.08.09.12, and 2016.08.09.13 
(https://www.icann.org/resources/board-material/resolutions-2016-08-09-en), 15 September 2016 
Board Resolution 2016.09.15.015 (https://www.icann.org/resources/board-material/resolutions-
2016-09-15-en), and 17 September 20016 Board Resolution 2016-09-17-01 
(https://www.icann.org/resources/board-material/resolutions-2016-09-17-en)   

https://www.icann.org/resources/pages/dot-registry-v-icann-2014-09-25-en
https://www.icann.org/resources/pages/dot-registry-v-icann-2014-09-25-en
https://www.icann.org/resources/board-material/resolutions-2016-08-09-en
https://www.icann.org/resources/board-material/resolutions-2016-09-15-en
https://www.icann.org/resources/board-material/resolutions-2016-09-15-en
https://www.icann.org/resources/board-material/resolutions-2016-09-17-en
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proposals to address the harms identified by the IRP Panel (ii) failed to properly 
acknowledge the breaches of its Articles, Bylaws and AGB identified by the Dot Registry 
Declaration and (iii) taken insufficient steps to address the full implications of the 
Declaration.  Instead of addressing the Panel’s criticisms of ICANN’s lack of 
accountability and transparency, ICANN has once again resorted to secretive and arbitrary 
decision-making.  
 
In particular, since the Dot Registry Declaration:  

 
• Dot Registry has written repeatedly to the ICANN Board and the only letter that 

has been published on ICANN’s website is the one dated August 6, 2016.3 ICANN 
has failed to respond to Dot Registry’s letters. (we enclose Dot Registry’s prior 
correspondence as Appendix A to this letter);  
 

• Dot Registry has filed two DIDP Requests to which ICANN has not responded yet 
and which have not been published to date on ICANN’s DIDP website. 4 (See 
Appendix A);  
 

• On August 8, 2016, the Honorable Jeffrey W. Bullock, Delaware Secretary of State, 
wrote to ICANN about the Dot Registry Declaration and has not received a 
response to date. 5 (See Appendix A);   
    

• The BGC met on October 18, 2016 in relation to Dot Registry and nothing has been 
published about the outcome of that meeting; 6 

                                                      
3 https://www.icann.org/resources/pages/correspondence  

4 https://www.icann.org/resources/pages/governance/transparency-en  

5 https://www.icann.org/resources/pages/correspondence  

6 https://www.icann.org/resources/pages/2016-board-meetings  

https://www.icann.org/resources/pages/correspondence
https://www.icann.org/resources/pages/governance/transparency-en
https://www.icann.org/resources/pages/correspondence
https://www.icann.org/resources/pages/2016-board-meetings
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It is for this reason that accountability and transparency violations continue to arise of 
ICANN’s failures to acknowledge, respond, or publish documents as required under 
Articles 3 and 4 of the new Bylaws.7  
 
ICANN’s Board Must Address the Implications of the Dot Registry Declaration 
 
We remind ICANN’s Board of the important findings of the Dot Registry Panel 
Declaration:  
 
First, The Dot Registry Panel Declaration held the Economist Intelligence Unit (“EIU”) 
must comply with ICANN’s Articles, Bylaws, and the AGB in applying the principles of 
procedural fairness, avoiding conflicts of interest non-discrimination, and transparency 
under ICANN’s Articles, Bylaws and the AGB.8  There is ample evidence that the EIU 
failed to act in accordance with these principles – seen most clearly from ICANN’s refusal 
to acknowledge that there was any obligation to do so in the first place.9  Indeed the Dot 
Registry Declaration’s finding was consistent with the findings of the Despegar IRP 
Declaration, which similarly criticized ICANN for the same failing:  
 

“The Panel fails to see why the EIU is not mandated to apply 
ICANN's core values in making its determinations whilst, 
obviously, taking into account the limits on direct 
application of all the core values as reflected in that 
paragraph of the Bylaws. Accordingly, the Panel suggests that 
the ICANN Board should ensure that there is a flow through 
of the application of ICANN's core values to entities such as 
the EIU.” 10 

ICANN cannot ignore the consistent findings of two IRP Declarations. Dot Registry has 

                                                      
7 https://www.icann.org/resources/pages/governance/bylaws-en  

8 Dot Registry Declaration p.25 ¶ 64 

9 Dot Registry Declaration p.25 ¶ 64 citing to ICANN’s Post-Hearing Submission at  ¶ 6,7 and 8 

10 Despegar Online SRL et al. v. ICANN Declaration of 12 February 2016 ¶150  

https://www.icann.org/resources/pages/governance/bylaws-en
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established that its applications are entitled to community priority status by commissioning 
an independent economist to do what the EIU failed to do: conduct Community Priority 
Evaluation (“CPE”) consistent with the Articles, Bylaws and Applicant Guidebook. The 
ninety-seven (97) page Expert Report of Michael Flynn shows that all three of the applied 
for strings (.INC, .LLC and .LLP) would have passed CPE if they had been properly 
conducted.11 The Flynn Report shows, step-by-step, the fundamental errors in the EIU’s 
reasons for denying Dot Registry’s applications for community status.  
 
Second, the Dot Registry Declaration held that in performing its duties of Reconsideration, 
the Board Governance Committee (“BGC”) must determine whether the EIU  and ICANN 
staff respected the principles of fairness, transparency, avoiding conflicts of interest, and 
non-discrimination as set out in the ICANN Articles, Bylaws and Applicant Guidebook 
(“AGB”). The Declaration further found that the BGC had applied the wrong standard for 
reconsideration.12 This finding echoed the direction of the Despegar Panel which held that 
ICANN’s Board needed “a reasonable degree of assurance that the EIU has correctly 
applied the policy”,13 and what is of “critical importance [is] the manner in which the 
review of whether the EIU has followed the correct procedure and has correctly applied 
ICANN’s policies.”14   
 
  

                                                      
11 See Expert Report of Michael Flynn: (https://www.icann.org/en/system/files/files/additional-submission-

expert-flynn-with-exhibits-13jul15-en.pdf)  

12 Id., Section IV.C(1).88, page 34 

13Despegar Online SRL et al. v. ICANN Declaration of 12 February 2016 ¶ 69 

14 Despegar Online SRL et al. v. ICANN Declaration of 12 February 2016 ¶ 67 

https://www.icann.org/en/system/files/files/additional-submission-expert-flynn-with-exhibits-13jul15-en.pdf
https://www.icann.org/en/system/files/files/additional-submission-expert-flynn-with-exhibits-13jul15-en.pdf
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The resolution of this matter is not difficult nor should it become over-complicated.  The 
Applicant Guidebook Section 5.1 states:15 
 

“The Board reserves the right to individually consider an 
application for a new gTLD to determine whether approval 
would be in the best interest of the Internet community. 
Under exceptional circumstances, the Board may 
individually consider a gTLD application. For example, the 
Board might individually consider an application as a 
result of GAC Advice on New gTLDs or of the use of an 
ICANN accountability mechanism.”  

The Dot Registry Declaration is precisely the sort of circumstance envisioned under the 
Applicant Guidebook under which the ICANN Board should individually consider an 
application and proceed to enter into registry agreements with Dot Registry.  
 
ICANN Must Proceed to Contracting with Dot Registry for .INC, .LLC and .LLP  
 
Dot Registry, in cooperation with NASS and all 50 U.S. Secretaries of State, remains 
dedicated and enthusiastic about operating the registries for .INC, .LLC, and .LLP in a safe, 
responsible, stable, and secure manner, consistent with ICANN’s own mission and core 
values as well as Government Advisory Committee (“GAC”) advice on Category 1 Highly 
Regulated Sectors.  ICANN should have no questions or concerns about our ability or 
integrity to operate these extensions or the oversight role the 50 U.S. State regulators will 
play in operating these extensions. We are always open to address any concerns or 
questions ICANN might have about our custody of these TLDs.  
 
Nonetheless, ICANN’s refusal to do anything meaningful to provide an acceptable remedy, 
or communicate with Dot Registry demonstrates its bad faith response to the Dot Registry 
Panel Declaration.  Nothing that ICANN’s Board has done following the Declaration has 
given Dot Registry any confidence that Board intends to act in a transparent and 
accountable manner.  
 
Unless ICANN immediately addresses the harm and injury inflicted on Dot Registry, Dot 
                                                      
15 Applicant Guidebook https://newgtlds.icann.org/en/applicants/agb  

https://newgtlds.icann.org/en/applicants/agb
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Registry intends to pursue any and all legal rights and remedies available to them in any 
court or competent jurisdiction, which will include substantial damages and specific 
performance. 
 
Dot Registry requests a response from ICANN no later than Wednesday, October 26, 
2016 on how they intend to resolve this matter and the timeframe for doing so. Please 
feel free to contact me directly at  should you have any further questions 
or concerns. 

 

Sincerely, 

 
Arif Hyder Ali 
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Appendix A 
Dot Registry Communications with ICANN 

 
Date Type Subject Sent From Sent To Published? Response by 

ICANN? 
8/6/16 Letter 9 August 2016 Special Meeting 

of the ICANN Board of 
Directors regarding agenda item 
Dot Registry LLC v. ICANN 
(01-14-0001-5004) Independent 
Review Process (“IRP”) 
Declaration of 29 July 2016 

Shaul Jolles ICANN 
Board 

https://www.icann.org/en/system/files/corresp
ondence/jolles-to-icann-board-06aug16-en.pdf  

No 

8/8/16 Letter IRP Declaration in Dot Registry 
LLC. V. ICANN (ICDR CASE 
NO. 011400015004) 

Jeffrey 
Bullock, 
Delaware 
Secretary 
of State 

ICANN 
Board 

https://www.icann.org/en/system/files/corresp
ondence/bullock-to-icann-board-08aug16-
en.pdf  

No 

8/23/16 Letter Board Resolutions 
2016.08.09.11, 2016.08.09.12, 
and 2016.08.09.13 during the 9 
August 2016 Special Meeting of 
the ICANN Board of Directors 
regarding Dot Registry LLC v. 
ICANN (01-14-0001-5004) 
Independent Review Process 
(“IRP”) Declaration of 29 July 
2016 

Shaul Jolles ICANN 
Board 

Not published.  See attached.   
 
(Included email confirmation from Wendy 
Profit at ICANN stating she will publish it) 

No 

8/31/16 Letter Correction of Factual 
Inaccuracies in Reconsideration 
Request 16-11 (.hotel) in 
relation to the 9 August 2016 
Board Resolutions 
2016.08.09.11, 2016.08.09.12, 
and 2016.08.09.13 in the Dot 
Registry, LLC v. ICANN (01-14-
0001-5004) Independent Review 
Process (“IRP”) Declaration of 
29 July 2016 

Shaul Jolles ICANN 
Board 
and 
BGC 

https://www.icann.org/en/system/files/corresp
ondence/dot-registry-llc-to-board-bgc-
31aug16-en.pdf  

No 

9/20/16 DIDP 
Request 

Document Information 
Disclosure Policy Request 
(“DIDP”) relating to ICANN 
Board Meetings on August 9, 
2016 and on September 15-17, 
2016 

Shaul Jolles ICANN Not posted.  (See attached) 
 
Should be posted here:  
https://www.icann.org/resources/pages/govern
ance/transparency-en  

No 

10/17/16 DIDP 
Request 

Document Information 
Disclosure Policy Request 
(“DIDP relating to November 
4, 2016 meeting from 12:30 – 
13:15 currently scheduled in 
room MR 1.04 at ICANN 57 in 
Hyderabad, India concerning 
.inc (as well as .llc and llp if 

Shaul Jolles ICANN Not posted.  (See attached) 
 
Should be posted here:  
https://www.icann.org/resources/pages/govern
ance/transparency-en  
 

No 

https://www.icann.org/en/system/files/correspondence/jolles-to-icann-board-06aug16-en.pdf
https://www.icann.org/en/system/files/correspondence/jolles-to-icann-board-06aug16-en.pdf
https://www.icann.org/en/system/files/correspondence/bullock-to-icann-board-08aug16-en.pdf
https://www.icann.org/en/system/files/correspondence/bullock-to-icann-board-08aug16-en.pdf
https://www.icann.org/en/system/files/correspondence/bullock-to-icann-board-08aug16-en.pdf
https://www.icann.org/en/system/files/correspondence/dot-registry-llc-to-board-bgc-31aug16-en.pdf
https://www.icann.org/en/system/files/correspondence/dot-registry-llc-to-board-bgc-31aug16-en.pdf
https://www.icann.org/en/system/files/correspondence/dot-registry-llc-to-board-bgc-31aug16-en.pdf
https://www.icann.org/resources/pages/governance/transparency-en
https://www.icann.org/resources/pages/governance/transparency-en
https://www.icann.org/resources/pages/governance/transparency-en
https://www.icann.org/resources/pages/governance/transparency-en


ICANN Board of Directors 
October 21, 2016 
Page 8 

 

those applications will also be 
discussed) 

(screen shot of ICANN 57 meeting which has 
since been removed from the schedule.  See:  
https://icann572016.sched.org/) 

10/19/16 Email Acknowledgment of receipt of 
23 Aug 2016 letter from Shaul 
Jolles and will publish on 
ICANN’s correspondence page. 

Wendy 
Profit 
(ICANN) 

Shaul 
Jolles 

Not published.  (See attached) 
 
Should be published here:  
https://www.icann.org/resources/pages/corresp
ondence  

No 

 

https://icann572016.sched.org/
https://www.icann.org/resources/pages/correspondence
https://www.icann.org/resources/pages/correspondence
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