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18 December 2015  

  

To: ICANN Board of Directors 

From: RSSAC Co-Chairs 

Via: RSSAC Liaison to the ICANN Board of Directors 

 

The purpose of this letter is to notify the Board of Directors of changes to the RSSAC 

leadership and, in particular, to request action with respect to the appointment of the co-

chairs of RSSAC. 

  

As you know, the RSSAC completed a restructure process in 2014. Lars-Johan Liman 

(Netnod, I-Root Server Operator) and Jun Murai (WIDE Project, M-Root Server 

Operator) served as the co-chairs after this restructure. Tripti Sinha (University of 

Maryland, D-Root Server Operator) was elected to a two-year term as co-chair in 

December 2014.  

 

On 3 December 2015, the RSSAC conducted an election for one co-chair position and 

elected Brad Verd (Verisign, A/J-Root Server Operator) to a two-year term as co-chair. 

Tripti Sinha will continue to serve as co-chair for the second year of a two-year term. 

According to Article XI, Section 2, Subsection 3B of the ICANN Bylaws, the ICANN 

Board of Directors shall appoint the co-chairs and the members of the RSSAC. Thus, the 

RSSAC recommends the Board of Directors appoint Brad and Tripti as co-chairs of 

RSSAC for 2016.  Biographical information for Brad and Tripti is attached for your 

reference. 
 

The RSSAC welcomes comments from the Board of Directors concerning this request. 

  

 

 

Lars-Johan Liman and Tripti Sinha 

Co-Chairs, Root Server Advisory Committee 
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REFERENCE MATERIALS – BOARD SUBMISSION NO. 2016.02.03.2a 

TITLE: Consideration of Independent Review Panel’s Final 

Declaration in Merck kGaA v. ICANN 

 

 

Summary Background: 

 

On 11 December 2015, the Independent Review Process (IRP) Panel (Panel) issued its 

Final Declaration in the IRP filed by Merck kGaA (Merck).  Merck’s IRP Request arose 

out of its legal rights objections (LROs) to new gTLD applications submitted by its 

former affiliate for strings incorporating the “Merck” mark.  Merck’s LROs were 

overruled (Expert Determinations).  Merck filed Reconsideration Request 14-9 

challenging the Expert Determinations.  The Board Governance Committee (BGC) 

denied Reconsideration Request 14-9, finding that Merck had not stated proper grounds 

for reconsideration and found that Request 14-9 failed to demonstrate that the expert 

panel had acted in contravention of established policy or procedure.  Merck’s IRP 

Request challenged the denial of Reconsideration Request 14-9 and, among other things, 

also argued that the Board should have taken further action with respect to the Expert 

Determinations.  As explained by the Panel, “Merck effectively wanted the BGC to 

overturn the Sole Panel Expert’s decisions and have the process re-run (which is what it, 

in substance, wants from this Panel).”  (See Final Declaration at ¶ 46, Attachment A 

hereto.) 

In a unanimous decision, the Panel determined that:  “Merck has not succeeded in this 

Independent Review Process.  ICANN is the prevailing party.  As per paragraph 69, 

Merck must pay ICANN costs in the amount of USD $48,588.54.”  (Id. at Section V, ¶ 

1.)   

Using the applicable standard of review, the Panel found that:  (1) ICANN is the 

prevailing party in the Merck kGaA v. ICANN IRP; (2) the Board acted without conflict 

of interest in taking its decision; (3) the Board exercised due diligence and care in having 

a reasonable amount of facts in front of them; (4) the Board exercised independent 

judgment in taking the decision, believed to be in the best interests of the company; and 
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(5) the Board’s actions or inactions did not, in any way, violate the Articles of 

Incorporation (Articles), Bylaws, or Applicant Guidebook (Guidebook).  (See id. at ¶¶ 

41-68.)    

More specifically, the Panel found that the standard of review for an IRP is specifically 

prescribed in Article IV, Section 3.4 of the Bylaws, and “the Panel may not substitute its 

own view of the merits of the underlying dispute.”  (Id. at ¶¶ 21-22.)  The Panel further 

found that the reconsideration process is “of limited scope” as set forth in Article IV, 

Section 2.2 of the Bylaws, and “[n]one of th[e] three bases for the Request for 

Reconsideration process requires or even permits this Panel to provide for a substitute 

process for exploring a different conclusion on the merits.”  (Id. at ¶ 47.)  The Panel also 

found that:  “this Panel does not, because of the precise and limited jurisdiction we have, 

have the power to second guess [the BGC’s determination] that the Sole Panel Expert [in 

the legal rights objection proceedings] did not apply the wrong standards.”  (Id. at ¶ 49.)  

The Panel was also clear that “a referral or appeal process for LRO decisions…was not 

included in the [Guidebook] and it is not open to this Panel to create it.”  (Id. at ¶ 60.)  In 

summary, the Panel explained that “Merck’s complaints are, in short, not focused on the 

applicable test by which this Panel is to review Board action, but rather are focused on 

the correctness of the conclusion of the Sole Panel Expert[, which] is not a basis for 

action by this Panel… .”  (Id. at ¶ 50.)   

Merck also claimed that ICANN discriminated against Merck through the Board’s (and 

the BGC’s) acceptance of the Expert Determinations because the “Board has provided 

the possibility for third-party review of some prima facie erroneous expert 

determinations while denying the same to other, similarly situated parties, including the 

Claimant.”  (Id. at ¶ 53(emphasis in original).)  In response to this disparate treatment 

claim, the Panel found that:  

As to the claim of discrimination, this Panel finds that it was within the 

discretion of the BGC and Board…to conclude that the Sole Expert had 

applied the correct legal standard to the correctly found set of facts.  Of 

course, in different cases, the BGC and Board are entitled to pursue 

different options depending upon the nature of the cases at issue.  It is 

insufficient to ground an argument of discrimination simply to note that on 
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different occasions the Board has pursued different options among those 

available to it.  [¶]  In conclusion, Merck was not discriminated against. 

(Id. at ¶ 61.)   

As required, the Board considered the Final Declaration and, for the reasons set forth in 

the Resolution and Rationale, accepted the Final Declaration. 

 

Document/Background Links 

The following attachment is relevant to the Board’s consideration of the Panel’s Final 

Declaration in the Merck IRP:  

 Attachment A is the Panel’s Final Declaration, issued on 11 December 2015.   

 

Other Relevant Materials  

The documents submitted during the course of the Merck IRP are available at:  

https://www.icann.org/resources/pages/merck-v-icann-2014-07-22-en. 

 

Reconsideration Request 14-9 and the BGC’s Determination on Reconsideration Request 

14-9 are available at:  https://www.icann.org/resources/pages/14-9-2014-03-14-en. 

 

Submitted by:   Amy A. Stathos, Deputy General Counsel  

Date Noted:   18 January 2016 

Email:    amy.stathos@icann.org 
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REFERENCE MATERIALS – BOARD SUBMISSION 2016.02.03.2b 

 

TITLE:  Title:   Reconsideration Requests 15-19 and 15-20 

 

Summary Background 

While the full background can be found in the documentation attached to these Reference 

Materials, Reconsideration Requests 15-19 and 15-20 seek reconsideration of ICANN 

Board Resolutions 2015.09.28.04 (renewal of .CAT registry agreement), 2015.09.28.05 

(renewal of .TRAVEL registry agreement), and 2015.09.28.06 (renewal of .PRO registry 

agreement).    

The Board Governance Committee (BGC) considered Reconsideration Requests 15-19 and 

15-20, concluded that the Requesters have not stated proper grounds for reconsideration, 

and recommended that the Board deny Reconsideration Requests 15-19 and 15-20.  The 

Board agrees. 

 

Document/Background Links 

The following attachments are relevant to the BGC’s recommendation regarding 

Reconsideration Requests 15-19 and 15-20:  

 Exhibit A is Reconsideration Request 15-19, submitted on 13 October 2015.   

 Exhibit B is Reconsideration Request 15-20, submitted on 13 October 2015. 

 Exhibit C is the BGC’s Recommendation on Reconsideration Requests 15-19 and 

15-20, issued on 13 January 2016.  

 

Other Relevant Materials  

Board Resolutions 2015.09.28.04 (renewal of .CAT registry agreement), 2015.09.28.05 

(renewal of .TRAVEL registry agreement), and 2015.09.28.06 (renewal of .PRO registry 

agreement), available at:  https://www.icann.org/resources/board-material/resolutions-

2015-09-28-en.   

 

“Preliminary Issue Report on a Policy Development Process to Review All Rights 

Protection Mechanisms in All Generic Top-Level Domains” (Preliminary Issue Report),  

issued on 9 October 2015, available at:  http://gnso.icann.org/en/issues/new-gtlds/rpm-

prelim-issue-09oct15-en.pdf.  
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Submitted by:   Amy A. Stathos, Deputy General Counsel 

Date Noted:   18 January 2016 

Email:    amy.stathos@icann.org 
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Reconsideration Request Form 

Version of 11 April 2013 

ICANN's Board Governance Committee is responsible for receiving requests for 
reconsideration from any person or entity that has been materially affected by 
any ICANN staff action or inaction if such affected person or entity believes the 
action contradicts established ICANN policies, or by actions or inactions of the 
Board that such affected person or entity believes has been taken without 
consideration of material information.  Note: This is a brief summary of the 
relevant Bylaws provisions.  For more information about ICANN's reconsideration 
process, please visit http://www.icann.org/en/general/bylaws.htm#IV and 
http://www.icann.org/en/committees/board-governance/. 

This form is provided to assist a requester in submitting a Reconsideration 
Request, and identifies all required information needed for a complete 
Reconsideration Request.  This template includes terms and conditions that shall 
be signed prior to submission of the Reconsideration Request.   

Requesters may submit all facts necessary to demonstrate why the 
action/inaction should be reconsidered.  However, argument shall be limited to 
25 pages, double-spaced and in 12 point font. 

For all fields in this template calling for a narrative discussion, the text field will 
wrap and will not be limited. 

Please submit completed form to reconsideration@icann.org. 

1.   Requester Information 

Name: Steve DelBianco; Vice Chair for Policy Coordination, on behalf of 
the ICANN Business Constituency 

Email:  Contact Information Redacted 

 

Name: Rafik Dammak; Chair, on behalf of the ICANN Noncommercial 
Stakeholders Group (NCSG) 

E-mail: Contact Information Redacted 

 

2.  Request for Reconsideration of (check one only): 

__X_ Board action/inaction 

___ Staff action/inaction 

 

3. Description of specific action you are seeking to have reconsidered.  
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(Provide as much detail as available, such as date of Board meeting, reference 
to Board resolution, etc.  You may provide documents.  All documentation 
provided will be made part of the public record.) 

The Business Constituency  and the Noncommercial Stakeholders Group seek 
reconsideration of Resolutions 2015.09.28.04 (Renewal of .Cat Registry 
Agreement), 2015.09.28.05 (Renewal of .Travel Registry Agreement) and 
2015.09.28.06 (Renewal of .Pro Registry Agreement). These Resolutions were 
approved as part of the Consent Agenda at the Regular Meeting of the ICANN 
Board held on September 28, 2015. 

 

4. Date of action/inaction:  

(Note:  If Board action, this is usually the first date that the Board posted its 
resolution and rationale for the resolution or for inaction, the date the Board 
considered an item at a meeting.)   

September 28, 2015 

 

5. On what date did you became aware of the action or that action 
would not be taken? 

(Provide the date you learned of the action/that action would not be taken.  If 
more than fifteen days has passed from when the action was taken or not taken 
to when you learned of the action or inaction, please provide discussion of the 
gap of time.) 

September 28, 2015, upon publication of the Approved Board Resolutions. 

 

6. Describe how you believe you are materially affected by the action or 
inaction: 

The Business Constituency (BC) is a member of ICANN’s Commercial 
Stakeholder Group (CSG) and participates in the activities of the Generic Names 
Supporting Organization (GNSO) and its policymaking Council. The mission of 
the Business Constituency is to ensure that “ICANN policy positions derive from 
broad stakeholder participation in a common forum for suppliers and users”, and, 
more generally, to assure that ICANN policies, including binding Consensus 
Policies, are developed through the bottom-up consensus-driven mechanism of 
the multistakeholder model (MSM). 

The Noncommercial Stakeholders Group (NCSG) is the home of civil society and 
individual noncommercial users within ICANN. With two constituent components, 
the NCSG has in excess of 500 members from over 100 countries and is an 
active participant in the GNSO and its policymaking Council. 
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As stated in the BC comment on the “Proposed Renewal of .TRAVEL Sponsored 
TLD Registry Agreement”, and restated in regard to the renewal registry 
Agreements for .Cat and .Pro: 

“Concern About Top Down, Staff-!Initiated Process Inconsistent with ICANN’s 
Bylaws 

We wish to make clear at the outset that the BC’s concern is not in regard to the 
adoption of new gTLD rights protection mechanisms (RPMs) for legacy gTLDs. 
The BC has been a strong advocate for these RPMs as applied to new gTLD 
registries, and would support the GNSO taking up the question of and initiating a 
PDP regarding whether they should become consensus policies applicable to all 
legacy gTLDs.”" 
While the NCSG shares the BC’s desire to initiate a PDP on this matter, the 
NCSG does have concerns about the appropriateness and desirability  of 
applying the new gTLD rights protection mechanisms (RPMs) to legacy gTLDs. 

 Our joint concern, though, is that a unilateral decision by ICANN 
contractual staff within the GDD to take the new gTLD registry agreement 
as the starting point for renewal RAs for legacy gTLDs has the effect of 
transforming the PDDRP and the URS into de facto Consensus Policies 
without following the procedures laid out in ICANN’s Bylaws for their 
creation.  To be clear, we take no objection to a registry voluntarily 
agreeing to adopt RPMs in their contractual negotiations with ICANN. 

The fact that these RPMs are present in all three proposed renewal RAs 
referenced in this letter reinforces that conclusion. While consistency of registry 
agreements is a worthwhile goal, it should not trump consistency of action in 
accord with ICANN’s Bylaws. ICANN’s current Consensus Policies are listed at 
http://www.icann.org/en/resources/registrars/consensus-policies. While the 
UDRP is a listed Consensus Policy, the PDDRP and the URS are not. We 
therefore question the authority for ICANN staff to seek to impose PDDRP and 
URS on legacy gTLDs through the contract renewal process. 

As the NCSG public comment states “requiring legacy gTLD’s to base their 
renewal terms on multiple policies developed for the new gTLD programme is an 
explicit policy decision reserved for the community through the GNSO PDP 
process, not for staff to create under the guise of contractual negotiations”.  

The BC comment letters also noted relevant provisions of the Final Report on 
Policy and Implementation (P&I) 
(https://community.icann.org/display/PIWG/Final+Report+Redline+Version) and, 
in particular, the following Principle: “Policy development processes must 
function in a bottom-!up manner. The process must not be conducted in a 
top-!down manner and then imposed on stakeholders, although an exception 
may be made in emergency cases such as where there are risks to security and   
stability, as defined in ICANN’s Security, Stability and Resiliency framework.”"
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(Emphasis added). No such emergency existed in regard to the renewal of these 
three legacy Registry Agreements. 

The BC comment letters also cited another part of the P&I Report, noting that 
“the “Principles / Requirements that apply primarily to Policy”"(p. 14) states as its 
first Standard, “As outlined in the ICANN Bylaws, the GNSO is responsible for 
developing and recommending to the ICANN Board substantive policies relating 
to generic top-!level domains. As such, gTLD policy development should not 
take place outside of the GNSO.”"(Emphasis added) In the matter we are 
addressing in this letter, policy development has arguably taken place outside of 
the GNSO.” 

Finally, as also noted in BC comment letters, “Another troubling aspect of this 
staff decision is that it has been undertaken in the absence of a full evaluation of 
the issues related to the new gTLD RPMs…!We find it troubling that ICANN 
contractual staff would seek to insert specific new gTLD program RPMs in legacy 
gTLD renewal RAs when ICANN policy staff have yet to define the issues they 
implicate, and the GNSO has yet to receive the Issues Report that may be the 
basis of one or more PDPs; including one addressing whether they should 
become Consensus Policies applicable to all gTLDs.” 

Indeed, ICANN staff has just issued, on October 9th, the “Preliminary Issue 
Report on a GNSO Policy Development Process to Review All Rights Protection 
Mechanisms in All gTLDs”. This report will be considered by the GNSO Council 
and the ICANN community at the upcoming ICANN 54 meeting in Dublin, Ireland 
and, following a public comment period scheduled to end on November 30th, will 
result in a Final Staff report being issued on or about December 10th.  

That Final Report will probably provide the foundation for the initiation of 
one or more Policy Development Processes (PDP) addressing whether the 
new gTLD RPMs should be adjusted and, more relevant to this 
reconsideration request, whether they should be applied to legacy gTLDs 
and/or integrated with the UDRP. Indeed, the Preliminary Issue Report 
notes (at pp.22-23): 

These [potential] issues would be specific topics to be addressed as 
part of their Charter by the PDP Working Group, in addition to the 
more general, overarching issues such as: 

• Whether any of the new RPMs (such as the URS) should, like 
the UDRP, be Consensus Policies applicable to all gTLDs, and 
the transitional issues that would have to be dealt with as a 
consequence.  

This passage of the Preliminary Issue Report constitutes further evidence, 
provided directly by ICANN policy staff, that the question of whether the 
URS should become a Consensus Policy applicable to all gTLDs is a policy 
matter, and that it is wholly inappropriate for GDD staff to seek imposition 
of it on legacy gTLDs as the starting point for renewal agreement 
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negotiations because doing so creates de facto consensus policy via 
contract. It also identifies the presence of “transitional issues” that have in 
no way been considered in pressing for the inclusion of the URS in the 
three renewal agreements that are the focus of this reconsideration 
request. 

Unless and until the URS is adopted as a Consensus Policy for all gTLDs, 
ICANN staff should not be initiating the registry agreement renewal process with 
any legacy gTLD by suggesting that new gTLD RPMs be the starting point for 
contract negotiation as, given the inequality in bargaining power, this can have 
the effect of making the URS a de facto Consensus Policy notwithstanding the 
fact that the regular order PDP outlined in and required by the Bylaws has not 
been followed.  

Global Domain Division (GDD) staff did that in regard to all three of these 
Renewal Agreements –"as we noted in our comment letters:  

“The overview for each of these proposed registry renewal agreements contains 
a “Section I: Description, Explanation, and Purpose”"which contains the following 
statement: 

With a view to increase the consistency of registry agreements across all gTLDs, 
ICANN has proposed that the renewal agreement be based on the approved new 
gTLD Registry Agreement as updated on 9 January 2014. 

We interpret the words “ICANN has proposed”"to mean that ICANN staff 
members within the Global Domains Division (GDD) have proposed this 
approach.” 

In conclusion, as participants in the CSG, GNSO, and the bottom-up 
multistakeholder process the BC, the NCSG, and the rights of their 
constituent members are materially and adversely affected whenever 
ICANN staff seek to impose de facto Consensus Policy in a top-down 
manner that is inconsistent with the Bylaws, and that fails to take adequate 
consideration of public comment and relevant facts and considerations in 
reaching its decisions –!especially where the Board subsequently endorses 
such action by approving the underlying contractual agreement containing 
the staff-imposed top-down de facto Consensus Policy. 

 

7. Describe how others may be adversely affected by the action or 
inaction, if you believe that this is a concern.  

This consideration was also addressed in our comment letters, as follows: 

“Impact on the Community 

The staff decision is also contrary to the expectations of many members of the 
ICANN community. During the lengthy development of the RPMs many 
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community members of sought assurances that the RPMs would not be imposed 
on legacy gTLDs until their implementation was fully evaluated and a follow-!up 
PDP was initiated. The GNSO’s request for an Issues Report on the RPMs 
indicates that it has had a similar understanding. 

The staff action of taking certain RPMs as a starting point for legacy gTLD 
renewal RAs is at odds with community expectations that the policy procedures 
set forth in the Bylaws would be followed. In addition, while registrants at new 
gTLDs had clear advance notice that they would be subject to the URS, 
registrants at legacy gTLDs have no such expectation and deserve to have such 
a decision made through the standard approach of a PDP resulting in the 
establishment of Consensus Policy.” 

The BC and NCSG believe that all members of the ICANN community are 
materially and adversely affected whenever ICANN staff seeks to impose de 
facto Consensus Policy in a top-down manner that is inconsistent with the 
Bylaws, and that fails to take adequate consideration of public comment 
and relevant facts and considerations in reaching its decisions, and such 
staff action is subsequently approved by the Board notwithstanding broad 
public comment urging its reversal. 

 

 

8. Detail of Board or Staff Action –!Required Information 

Staff Action:  If your request is in regards to a staff action or inaction, please 
provide a detailed explanation of the facts as you understand they were provided 
to staff prior to the action/inaction presented to the staff and the reasons why the 
staff's action or inaction was inconsistent with established ICANN policy(ies).  
Please identify the policy(yes) with which the action/inaction was inconsistent.  
The policies that are eligible to serve as the basis for a Request for 
Reconsideration are those that are approved by the ICANN Board (after input 
from the community) that impact the community in some way.  When reviewing 
staff action, the outcomes of prior Requests for Reconsideration challenging the 
same or substantially similar action/inaction as inconsistent with established 
ICANN policy(ies) shall be of precedential value. 

Board action: If your request is in regards to a Board action or inaction, please 
provide a detailed explanation of the material information not considered by the 
Board.  If that information was not presented to the Board, provide the reasons 
why you did not submit the material information to the Board before it acted or 
failed to act.  “Material information”"means facts that are material to the decision. 

If your request is in regards to a Board action or inaction that you believe is 
based upon inaccurate, false, or misleading materials presented to the Board 
and those materials formed the basis for the Board action or inaction being 
challenged, provide a detailed explanation as to whether an opportunity existed 
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to correct the material considered by the Board.  If there was an opportunity to do 
so, provide the reasons that you did not provide submit corrections to the Board 
before it acted or failed to act. 

Reconsideration requests are not meant for those who believe that the Board 
made the wrong decision when considering the information available.  There has 
to be identification of material information that was in existence of the time of the 
decision and that was not considered by the Board in order to state a 
reconsideration request.  Similarly, new information –"information that was not yet 
in existence at the time of the Board decision –"is also not a proper ground for 
reconsideration.  Please keep this guidance in mind when submitting requests. 

Provide the Required Detailed Explanation here: 

(You may attach additional sheets as necessary.) 

 

The BC and NCSG understand that you are requesting “a detailed explanation of 
the material information not considered by the Board”"and that “Reconsideration 
requests are not meant for those who believe that the Board made the wrong 
decision when considering the information available.” 

The BC and NCSG further note that the Board did consider the specific concerns 
raised in the public comments on these renewal agreements, including that 
“Some public comments expressed concern regarding ICANN's process to use 
the new gTLD registry agreement as the starting point for renewal RAs for legacy 
gTLDs. These commenters suggest that taking such a position has the effect of 
transforming the New gTLD Post-Delegation Dispute Resolution Procedures …"
and the Uniform Rapid Suspension (URS) into de facto Consensus Policies 
without following the procedures laid out in ICANN's Bylaws for their creation.”, 
as well as that “most of the comments received expressed their objection to the 
inclusion of the URS to the proposed renewal of .CAT Registry Agreement, 
claiming that the URS can become a consensus policy only after a full policy 
development process (PDP) engaged in by the entire ICANN community of 
stakeholders. These commenters also suggested that imposing URS on a legacy 
gTLD via the contracting process is an unacceptable staff intervention into the 
policymaking process.” 

We further note and appreciate the Board’s clear statement that “Although the 
URS was developed and refined through the process described here, including 
public review and discussion in the GNSO, it has not been adopted as a 
consensus policy and ICANN has no ability to make it mandatory for any TLDs 
other than new gTLD applicants who applied during the 2012 New gTLD round. 

Accordingly, the Board's approval of the Renewal Registry Agreement is 
not a move to make the URS mandatory for any legacy TLDs, and it would 
be inappropriate to do so. In the case of [these registries] inclusion of the URS 
was developed as part of the proposal in bilateral negotiations between the 
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Registry Operator and ICANN.”"(Emphasis added) 

The BC and NCSG particularly appreciate the Board’s clear statement that 
“ICANN has no ability to make it [URS] mandatory for any TLDs other than new 
gTLD applicants”"and that the Board’s decision “is not a move to make the URS 
mandatory for any legacy TLDs”. 

The material information that we believe the Board has failed to consider is 
the actual record of exchanges –!emails and other correspondence, as well 
as notes and minutes of meetings and discussions -- between GDD staff 
and officers and personnel of these three registries that would support the 
conclusion that “inclusion of the URS was developed as part of the 
proposal in bilateral negotiations between the Registry Operator and 
ICANN”. The rationale supporting the Board’s approval of all three of these 
renewal agreements does not state that it reviewed, or directed non-GDD 
staff to review, any such documentary evidence in reaching its conclusion 
that inclusion of the URS was the result of even-handed “bilateral 
negotiations”!rather that staff insistence that the registries accept it to 
achieve timely registry agreement renewal. 

The Board has ready access to such material documentary information given its 
broad powers to oversee and investigate staff conduct. The BC has no such 
ability.  

While it is true that we could seek disclosure of such material information under 
the ICANN Documentary Information Disclosure Policy (DIDP) it is unlikely that 
such disclosure would be timely or complete.  

Under the DIDP, “If a member of the public requests information not already 
publicly available, ICANN will respond, to the extent feasible, to reasonable 
requests within 30 calendar days of receipt of the request.”"The comment period 
on all three registry agreements was only 40 days. Given that, even if the BC 
was able to develop and submit a comprehensive DIDP request quickly, there is 
no assurance that the requested disclosure would be made in manner timely 
enough to provide adequate review and analysis of any subsequently disclosed 
materials for the purpose of guiding the drafting of a BC comment letter. 
Utilization of the DIDP in such circumstances is not practical within the context of 
the BC’s lengthy internal drafting and review process for all of its public 
comments. 

Further, even if a DIDP was responded to in a timely manner, there is no 
assurance that all of the documents requested would be provided, given the 
multiple Defined Conditions for Nondisclosure that exist in the DIDP. Further, the 
necessary staff review of documents exchanged and developed in confidential 
contract negotiations again emphasizes that a DIDP request would not likely 
have provided the BC with relevant documents in a timely manner given the short 
public comment window. 

In addition, the Board has also failed to consider – because it did not exist at the 
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time of the Board’s decision – the passage of the just-issued “Preliminary Issue 
Report on a GNSO Policy Development Process to Review All Rights Protection 
Mechanisms in All gTLDs” which specifically identifies the question of “[w]hether 
any of the new RPMs (such as the URS) should, like the UDRP, be Consensus 
Policies applicable to all gTLDs” as an “overarching” issue in an upcoming PDP, 
as well as the Report’s citation of “transitional issues that would have to be dealt 
with as a consequence” of such a policy decision. GDD’s staff actions have had 
the effect, for the three registries we are now concerned with, of interfering with 
the standard policy development  process as well as ignoring the consideration of 
important transitional issues, such as the fact that current registrants at these 
gTLDs have not entered into a registrant agreement that includes their consent to 
be bound by the URS and other new gTLD RPMs. 

In closing, the BC and NCSG wish to express their appreciation for the 
Board statement that making the URS mandatory for any legacy gTLD 
would be “inappropriate”, and to support the view that a legacy gTLD can 
voluntarily adopt RPMs drawn from the new gTLD program at the time of 
contract renewal.  

Our concern is that the Board has not considered material information that 
is uniquely available to it, as well as key passages of the just-issued 
Preliminary Issue Report,  that would inform it as to whether the inclusion 
of the URS in these three legacy gTLDs was truly the product of even-
handed bilateral negotiations and voluntary registry action, rather than 
staff imposition of a de facto top-down Consensus Policy that was not the 
product of a PDP as required by the Bylaws; as well as the full damage to 
the standard policymaking process when GDD staff make unilateral 
decisions that are beyond their proper role. 

 

 

9. What are you asking ICANN to do now? 

(Describe the specific steps you are asking ICANN to take.  For example, should 
the action be reversed, cancelled or modified? If modified, how should it be 
modified?) 

In our comment letters on the three renewal registry agreements, the BC’s 
request was “For all of the reasons cited above, the BC believes it is 
inappropriate for GDD staff to take the new gTLD RA as the starting point for the 
renewal of legacy gTLDs. Therefore, section 2 of Specification 7 of the renewal 
RAs for .Travel and the other gTLDs noted in the introduction to this comment 
should be deleted.” 

The BC and NCSG are  now requesting that the Board ask the staff of the 
GDD to disclose all of the unconsidered material information cited in our 
answer to question #8, and to review it to determine whether the inclusion 
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of the URS in these three renewal registry agreements was truly the result 
of voluntary registry action in the context of even-handed bilateral 
negotiations. Following such review, the Board should publicly state its 
conclusions and disclose the material information supporting them. 

Further, regardless of the result of the Board’s review of such material 
information, we believe the Board should instruct GDD staff to refrain from 
proposing that the approved new gTLD Registry Agreement be used as the 
basis for legacy gTLD renewal agreements.  

Such GDD staff restraint would reinforce the conclusion that a registry’s 
acquiescence to inclusion of the URS in such an agreement was truly voluntary 
and the result of even-handed bilateral negotiations. It would also avoid any 
potential perception that facts are being created by staff to influence the outcome 
of the PDP(s) that will result from consideration of the just-issued Preliminary 
Issue Report on a GNSO Policy Development Process to Review All Rights 
Protection Mechanisms in All gTLDs.  

Finally, we are asking the Board to review and consider the above-cited 
provisions of the October 9th “Preliminary Issue Report on a GNSO Policy 
Development Process to Review All Rights Protection Mechanisms in All gTLDs” 
that are relevant to this matter and to recognize the full extent of GDD staff’s 
intrusion into the policymaking process by effectively seeking to predetermine the 
outcome of an overarching policy matter prior to the initiation and completion of a 
relevant PDP. 

 

 

 

10. Please state specifically the grounds under which you have the 
standing and the right to assert this Request for Reconsideration, and the 
grounds or justifications that support your request.   

(Include in this discussion how the action or inaction complained of has resulted 
in material harm and adverse impact.  To demonstrate material harm and 
adverse impact, the requester must be able to demonstrate well-known 
requirements: there must be a loss or injury suffered (financial or non-financial) 
that is a directly and causally connected to the Board or staff action or inaction 
that is the basis of the Request for Reconsideration. The requestor must be able 
to set out the loss or injury and the direct nature of that harm in specific and 
particular details.  The relief requested from the BGC must be capable of 
reversing the harm alleged by the requester.  Injury or harm caused by third 
parties as a result of acting in line with the Board’s decision is not a sufficient 
ground for reconsideration.  Similarly, injury or harm that is only of a sufficient 
magnitude because it was exacerbated by the actions of a third party is also not 
a sufficient ground for reconsideration.) 
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The BC and the NCSG believe it has the standing and right to file this request 
based upon their long-standing participation in ICANN’s activities and 
policymaking process as a member of the CSG and GNSO.  

The material harm and adverse impact suffered by the BC, the NCSG and their 
members in relation to the integrity and preservation of the Bylaws mandated 
policy development process is fully described in our answer to question 7.  

While a financial value cannot be placed upon this harm, we believe that the 
multistakeholder policy development policy is priceless and worthy of 
preservation, and that any harm inflicted upon it is an affront to the global public 
interest. The relief requested by us in answer to question 9 would reverse or 
ameliorate the perceived harm and prevent or minimize its future recurrence. 

 

11. Are you bringing this Reconsideration Request on behalf of multiple 
persons or entities?  (Check one) 

_X___ Yes  

____ No 

 

11a.  If yes, Is the causal connection between the circumstances of 
the Reconsideration Request and the harm the same for all of the 
complaining parties?  Explain. 

The BC and the NCSG are both constituent components of the GNSO 
and participate actively in its policymaking process on behalf of their 
members; and would suffer comparable harm,  as described in our answer 
to question 10. 

 

 

Do you have any documents you want to provide to ICANN? 

If you do, please attach those documents to the email forwarding this request.  
Note that all documents provided, including this Request, will be publicly posted 
at http://www.icann.org/en/committees/board-governance/requests-for-
reconsideration-en.htm. 

 

 

Terms and Conditions for Submission of Reconsideration Requests 

Page 42/139



12"

The Board Governance Committee has the ability to consolidate the 
consideration of Reconsideration Requests if the issues stated within are 
sufficiently similar. 

The Board Governance Committee may dismiss Reconsideration Requests that 
are querulous or vexatious. 

Hearings are not required in the Reconsideration Process, however Requestors 
may request a hearing.  The BGC retains the absolute discretion to determine 
whether a hearing is appropriate, and to call people before it for a hearing.   

The BGC may take a decision on reconsideration of requests relating to staff 
action/inaction without reference to the full ICANN Board.  Whether 
recommendations will issue to the ICANN Board is within the discretion of the 
BGC. 

The ICANN Board of Director’s decision on the BGC’s reconsideration 
recommendation is final and not subject to a reconsideration request. 

 

   13-Oct-2015 

________________________ _____________________ 

Signature     Date 

 

Note: Mr Rafik Dammak was traveling at the time of this submission.  His 
signature can be provided upon request."
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Reconsideration Request Form 

Version of 11 April 2013 

ICANN's Board Governance Committee is responsible for receiving requests for 
reconsideration from any person or entity that has been materially affected by 
any ICANN staff action or inaction if such affected person or entity believes the 
action contradicts established ICANN policies, or by actions or inactions of the 
Board that such affected person or entity believes has been taken without 
consideration of material information.  Note: This is a brief summary of the 
relevant Bylaws provisions.  For more information about ICANN's reconsideration 
process, please visit http://www.icann.org/en/general/bylaws.htm#IV and 
http://www.icann.org/en/committees/board-governance/. 

This form is provided to assist a requester in submitting a Reconsideration 
Request, and identifies all required information needed for a complete 
Reconsideration Request.  This template includes terms and conditions that shall 
be signed prior to submission of the Reconsideration Request.   

Requesters may submit all facts necessary to demonstrate why the 
action/inaction should be reconsidered.  However, argument shall be limited to 
25 pages, double-spaced and in 12 point font. 

For all fields in this template calling for a narrative discussion, the text field will 
wrap and will not be limited. 

Please submit completed form to reconsideration@icann.org. 

 

1.   Requester Information 

Name:   Philip S. Corwin, Founding Principal, Virtualaw LLC; in my capacity 
as Counsel to, and on behalf of, the Internet Commerce Association 

 

Email:    

 

 (Note: ICANN will post the Requester’s name on the Reconsideration Request 
page at http://www.icann.org/en/committees/board-governance/requests-for-
reconsideration-en.htm.  Requestors address, email and phone number will be 
removed from the posting.) 

 

2.  Request for Reconsideration of (check one only): 

__X_ Board action/inaction 

Contact Information Redacted
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___ Staff action/inaction 

 

3. Description of specific action you are seeking to have reconsidered.  

(Provide as much detail as available, such as date of Board meeting, reference 
to Board resolution, etc.  You may provide documents.  All documentation 
provided will be made part of the public record.) 

The  Internet Commerce Association (ICA) seeks reconsideration of Resolutions 
2015.09.28.04 (Renewal of .Cat Registry Agreement), 2015.09.28.05 (Renewal 
of .Travel Registry Agreement) and 2015.09.28.06 (Renewal of .Pro Registry 
Agreement). These Resolutions were approved as part of the Consent Agenda at 
the Regular Meeting of the ICANN Board held on September 28, 2015. 

 

4. Date of action/inaction:  

(Note:  If Board action, this is usually the first date that the Board posted its 
resolution and rationale for the resolution or for inaction, the date the Board 
considered an item at a meeting.)   

September 28, 2015 

 

5. On what date did you became aware of the action or that action 
would not be taken? 

(Provide the date you learned of the action/that action would not be taken.  If 
more than fifteen days has passed from when the action was taken or not taken 
to when you learned of the action or inaction, please provide discussion of the 
gap of time.) 

September 28, 2015, upon publication of the Approved Board Resolutions. 

 

6. Describe how you believe you are materially affected by the action or 
inaction: 

ICA is a not-for-profit trade association representing the domain name industry, 
including domain registrants, domain marketplaces, and direct search providers. 
Its membership is composed of domain name registrants who invest in domain 
names (DNs) and develop the associated websites, as well as the companies 
that serve them. Professional domain name registrants are a major source of the 
fees that support registrars, registries, and ICANN itself. ICA members own and 
operate approximately ten percent of all existing Internet domains on behalf of 
their own domain portfolios as well as those of thousands of customers.  
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The ICA also participates actively in the GNSO’s policymaking process for gTLDs 
as a member of the Business Constituency (BC) within the Commercial 
Stakeholder Group (CSG). As the asset value, marketability, and legal status of 
domains are substantially affected by ICANN Consensus Policies it is of critical 
importance to ICA members that ICANN Consensus Policies are developed in a 
manner that is fully consistent with ICANN’s Bylaws  and provides for full 
participation by all stakeholders, including ICA and its constituent members. 

[While the views expressed in this request are solely those of the ICA, I presently 
serve as Interim Chair of the BC and have just been reelected to a two-year term 
on the policymaking GNSO Council.]  

As stated in the  ICA’s comment on the “Proposed Renewal of .TRAVEL 
Sponsored TLD Registry Agreement”, and restated in regard to the renewal 
registry Agreements for .Cat and .Pro: 

The ICA is strongly opposed to the inclusion of new gTLD rights protection 
mechanisms (RPMs), particularly Uniform Rapid Suspension (URS), in this 
renewal agreement (RA) for a legacy gTLD. We believe that this attempt by 
ICANN contracting staff to create de facto Consensus Policy via individual 
registry contract, absent a relevant Policy Development Process (PDP), is a 
glaring example of the type of top down, unaccountable action that should 
be targeted by enhanced accountability measures accompanying the IANA 
transition proposal. Contracts with legacy gTLDs can contain and enforce 
Consensus Policy, but it is an impermissible violation of ICANN’s Bylaws 
for contracts to attempt to create Consensus Policy. 

… There can be no doubt that this is a staff attempt to create de facto 
Consensus Policy, as is clearly documented by the fact that the same 
objectionable provision appears in the proposed renewal RAs for .Cat and .Pro, 
both released for comment on May 28th. This evidences a deliberate and 
illegitimate attempt by contracting staff to create a series of precedents that 
would lead inevitably to the imposition of the URS on major legacy gTLDs such 
as .Org, .Net and .Com when they come up for renewal, despite the fact that the 
URS is not an ICANN Consensus Policy. Acting in a manner that is consistent 
with ICANN’s Bylaws is far more important than consistency of RAs – if that latter 
principle had been paramount then there would be no RPMs at new gTLDs to 
begin with because they are inconsistent with the Consensus Policy in effect at 
legacy gTLDs. 

The ICA’s comment letters also noted relevant provisions of the Final Report on 
Policy and Implementation (P&I) 
(https://community.icann.org/display/PIWG/Final+Report+Redline+Version) and, 
in particular, the following Principle: “Policy development processes must 
function in a bottom-‐up manner. The process must not be conducted in a 
top-‐down manner and then imposed on stakeholders, although an exception 
may be made in emergency cases such as where there are risks to security and   
stability, as defined in ICANN’s Security, Stability and Resiliency framework.” 
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(Emphasis added). No such emergency existed in regard to the renewal of these 
three legacy Registry Agreements. 

The ICA’s  comment letters also cited another part of the P&I Report, noting that 
“the “Principles / Requirements that apply primarily to Policy” (p. 14) states as its 
first Standard, “As outlined in the ICANN Bylaws, the GNSO is responsible for 
developing and recommending to the ICANN Board substantive policies relating 
to generic top-‐level domains. As such, gTLD policy development should not 
take place outside of the GNSO.” (Emphasis added) In the matter we are 
addressing in this letter, policy development has arguably taken place outside of 
the GNSO.” 

 As also noted in ICA’s comment letters, “This staff decision is all the more 
troubling because it was made in an irresponsibly uninformed manner without 
waiting for a full evaluation and identification of issues concerning the new gTLD 
RPMs. On May 1st the public comment period on “Draft Report: Rights 
Protection Mechanisms Review” (https://www.icann.org/public-comments/rpm-
review-2015-02-02-en) closed, and on May 29th ICANN staff issued a “Report of 
Public Comments” (https://www.icann.org/en/system/files/files/report-comments-
rpm-review-29may15-en.pdf) based upon community input. The Background on 
that Draft Report states that it “is intended to be available to inform the Issue 
Report requested by the GNSO as well as the independent review of Trademark 
Clearinghouse recommended by the GAC. In addition, this paper will serve as 
input to the Review Team on Competition, Consumer Trust, and Consumer 
Choice to be convened under Section 9.3 of the Affirmation of Commitments, 
charged with assessing the effectiveness of the safeguards developed for the 
New gTLD Program.”  
None of these additional reviews have been completed. Further, one of the major 
reasons that the GNSO requested the referenced Issue Report was so that 
GNSO’s stakeholders could decide whether those RPMs should become 
Consensus Policy for all gTLDs.”   
We further note that ICANN staff has just issued, on October 9th, the “Preliminary 
Issue Report on a GNSO Policy Development Process to Review All Rights 
Protection Mechanisms in All gTLDs”. This report will be considered by the 
GNSO Council and the ICANN community at the upcoming ICANN 54 meeting in 
Dublin, Ireland and, following a public comment period scheduled to end on 
November 30th, will result in a Final Staff report being issued on or about 
December 10th.  

That Final Report will probably provide the foundation for the initiation of 
one or more Policy Development Processes (PDP) addressing whether the 
new gTLD RPMs should be adjusted and, more relevant to this 
reconsideration request, whether they should be adopted as Consensus 
Policy and applied to legacy gTLDs and/or integrated with the UDRP. 
Indeed, the Preliminary Issue Report notes (at pp.22-23): 
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These [potential] issues would be specific topics to be addressed as 
part of their Charter by the PDP Working Group, in addition to the 
more general, overarching issues such as: 

x Whether any of the new RPMs (such as the URS) should, like 
the UDRP, be Consensus Policies applicable to all gTLDs, and 
the transitional issues that would have to be dealt with as a 
consequence.  

This passage of the Preliminary Issue Report constitutes further and new 
material evidence, provided directly by ICANN policy staff, that the 
question of whether the URS should become a Consensus Policy 
applicable to all gTLDs is an overarching policy matter, and that it is wholly 
inappropriate for GDD staff to seek imposition of it on legacy gTLDs as the 
starting point for registry renewal agreement negotiations because doing 
so creates de facto consensus policy via contract. It also identifies the 
presence of “transitional issues” that have in no way been considered in 
pressing for the inclusion of the URS in the three renewal agreements that 
are the focus of this reconsideration request. 

Unless and until the URS is adopted as a Consensus Policy for all gTLDs, 
ICANN staff should not be initiating the registry agreement renewal process with 
any legacy gTLD by suggesting that new gTLD RPMs be the starting point for 
contract negotiation as, given the inequality in bargaining power, this can have 
the effect of making the URS a de facto Consensus Policy notwithstanding the 
fact that the regular order PDP outlined in and required by the Bylaws has not 
been followed. Such GDD staff actions make a mockery of and undermine the 
integrity of the GNSO’s upcoming PDP review of RPMs. 

Global Domain Division (GDD) staff did just that in regard to all three of these 
Renewal Agreements. As we noted in our comment letters:  

The rationale for this decision – “With a view to increase the consistency of 
registry agreements across all gTLDs, ICANN has proposed that the renewal 
agreement be based on the approved new gTLD Registry Agreement as updated 
on 9 January 2014.” – is flimsy and unconvincing. ICANN staff possesses no 
legitimate authority to create and impose what amounts to Consensus Policy. 
Proposing that the RA take the new gTLD RA as its starting point is tantamount 
to creating de facto Consensus Party given the overwhelming negotiating 
advantage that ICANN has in such a context. 

Finally, the GDD’s tactics have an unfair impact on ICA members as both domain 
investors and as participants in ICANN’s policymaking process, and raises 
substantial legal issues in the event that any of their legacy gTLD domains 
affected by this matter become the subject of a URS action. As we stated, 
“Registrants at new gTLDs had clear notice that they would be subject to the new 
RPMs. Registrants at legacy gTLDs expect that they shall only be subject to 
Consensus Policy adopted in accordance with ICANN’s Bylaws. The proposed 
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RA is a complete betrayal of that legitimate expectation and is totally at odds with 
ICANN rhetoric in support of registrant rights. It is also likely to raise legality of 
enforceability issues if there is any attempt to enforce new gTLD RPMs against 
registrants at legacy gTLDs absent their adoption via Consensus Policy.” 

In conclusion, as a participant in the  bottom-up multistakeholder 
policymaking process the ICA , and the rights of our constituent members, 
are materially and adversely affected whenever ICANN staff seek to impose 
de facto Consensus Policy in a top-down manner that is inconsistent with 
the ICANN Bylaws, and that fails to take adequate consideration of majority 
public comment views and relevant facts and considerations in reaching its 
decisions – especially where the Board subsequently endorses such action 
by approving the underlying contractual agreement containing the staff-
imposed, top-down de facto Consensus Policy. 

 

7. Describe how others may be adversely affected by the action or 
inaction, if you believe that this is a concern.  

This consideration was also addressed in our comment letters, as follows: 

“When the Applicant Guidebook for the new gTLD program was being drafted I 
was extensively engaged on ICA’s behalf in the vigorous community debate over 
its RPMs. Throughout their development by the IRT, STI-RT, and then the full 
community I repeatedly inquired of other stakeholders as well as ICANN senior 
staff whether adopting these RPMs as new gTLD program “implementation 
details” would in any way result in their automatic application to legacy gTLDs 
like .Com. I received repeated assurances that this would not occur – that the 
RPMs could be imposed on legacy gTLDs only after their impact and efficacy 
was fully assessed, and then only via a standard PDP to create new Consensus 
Policy in conformity with ICANN Bylaws.” 

ICA members have been deprived of their legitimate expectation, based upon 
assurances of senior ICANN staff,  that application of the URS to legacy gTLDs 
would only be imposed upon such registries as the outcome of a standard PDP 
in which they could fully participate. While the recently issued Preliminary issue 
report is the prelude to such a PDP, its result has been severely prejudiced by 
this GDD staff intervention.  

 

 

8. Detail of Board or Staff Action – Required Information 

Staff Action:  If your request is in regards to a staff action or inaction, please 
provide a detailed explanation of the facts as you understand they were provided 
to staff prior to the action/inaction presented to the staff and the reasons why the 
staff's action or inaction was inconsistent with established ICANN policy(ies).  
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Please identify the policy(yes) with which the action/inaction was inconsistent.  
The policies that are eligible to serve as the basis for a Request for 
Reconsideration are those that are approved by the ICANN Board (after input 
from the community) that impact the community in some way.  When reviewing 
staff action, the outcomes of prior Requests for Reconsideration challenging the 
same or substantially similar action/inaction as inconsistent with established 
ICANN policy(ies) shall be of precedential value. 

Board action: If your request is in regards to a Board action or inaction, please 
provide a detailed explanation of the material information not considered by the 
Board.  If that information was not presented to the Board, provide the reasons 
why you did not submit the material information to the Board before it acted or 
failed to act.  “Material information” means facts that are material to the decision. 

If your request is in regards to a Board action or inaction that you believe is 
based upon inaccurate, false, or misleading materials presented to the Board 
and those materials formed the basis for the Board action or inaction being 
challenged, provide a detailed explanation as to whether an opportunity existed 
to correct the material considered by the Board.  If there was an opportunity to do 
so, provide the reasons that you did not provide submit corrections to the Board 
before it acted or failed to act. 

Reconsideration requests are not meant for those who believe that the Board 
made the wrong decision when considering the information available.  There has 
to be identification of material information that was in existence of the time of the 
decision and that was not considered by the Board in order to state a 
reconsideration request.  Similarly, new information – information that was not yet 
in existence at the time of the Board decision – is also not a proper ground for 
reconsideration.  Please keep this guidance in mind when submitting requests. 

Provide the Required Detailed Explanation here: 

(You may attach additional sheets as necessary.) 

 

The  ICA understands that you are requesting “a detailed explanation of the 
material information not considered by the Board” and that “Reconsideration 
requests are not meant for those who believe that the Board made the wrong 
decision when considering the information available.” 

The  ICA further notes that the Board did consider the specific concerns raised in 
the public comments on these renewal agreements, including that “Some public 
comments expressed concern regarding ICANN's process to use the new gTLD 
registry agreement as the starting point for renewal RAs for legacy gTLDs. These 
commenters suggest that taking such a position has the effect of transforming 
the New gTLD Post-Delegation Dispute Resolution Procedures … and the 
Uniform Rapid Suspension (URS) into de facto Consensus Policies without 
following the procedures laid out in ICANN's Bylaws for their creation.”, as well as 
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that “most of the comments received expressed their objection to the inclusion of 
the URS to the proposed renewal of .CAT Registry Agreement, claiming that the 
URS can become a consensus policy only after a full policy development process 
(PDP) engaged in by the entire ICANN community of stakeholders. These 
commenters also suggested that imposing URS on a legacy gTLD via the 
contracting process is an unacceptable staff intervention into the policymaking 
process.” 

We further note and appreciate the Board’s clear statement that “Although the 
URS was developed and refined through the process described here, including 
public review and discussion in the GNSO, it has not been adopted as a 
consensus policy and ICANN has no ability to make it mandatory for any TLDs 
other than new gTLD applicants who applied during the 2012 New gTLD round. 

Accordingly, the Board's approval of the Renewal Registry Agreement is 
not a move to make the URS mandatory for any legacy TLDs, and it would 
be inappropriate to do so. In the case of [these registries] inclusion of the URS 
was developed as part of the proposal in bilateral negotiations between the 
Registry Operator and ICANN.” (Emphasis added) 

The  ICA particularly appreciates the Board’s clear statement that “ICANN has no 
ability to make it [URS] mandatory for any TLDs other than new gTLD applicants” 
and that the Board’s decision “is not a move to make the URS mandatory for any 
legacy TLDs”. 

The material information that we believe the Board has failed to consider is 
the actual record of exchanges – emails and other correspondence, as well 
as notes and minutes of meetings and discussions -- between GDD staff 
and officers and personnel of these three registries that would support the 
conclusion that “inclusion of the URS was developed as part of the 
proposal in bilateral negotiations between the Registry Operator and 
ICANN”. The rationale supporting the Board’s approval of all three of these 
renewal agreements does not state that it reviewed, or directed impartial 
non-GDD staff to review, any such documentary evidence in reaching its 
conclusion that inclusion of the URS was the result of even-handed 
“bilateral negotiations” rather than GDD staff insistence that the three 
registries accept it to achieve timely registry agreement renewal. 

The Board has ready access to such material documentary information given its 
broad powers to oversee and investigate staff conduct. The ICA  has no such 
ability.  

While it is true that we could have sought  disclosure of such material information 
under the ICANN Documentary Information Disclosure Policy (DIDP) it is unlikely 
that such disclosure would be timely or complete.  

Under the DIDP, “If a member of the public requests information not already 
publicly available, ICANN will respond, to the extent feasible, to reasonable 
requests within 30 calendar days of receipt of the request.” The comment period 
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on all three registry agreements was only 40 days. Given that, even if the ICA 
was able to develop and submit a comprehensive DIDP request quickly, there is 
no assurance that the requested disclosure would be made in manner timely 
enough to provide adequate review and analysis of any subsequently disclosed 
materials for the purpose of guiding the drafting of an ICA comment letter. 
Utilization of the DIDP in such comment period circumstances is not practical. 

Further, even if a DIDP was responded to in a timely manner, there is no 
assurance that all of the relevant documents requested would be provided, given 
the multiple Defined Conditions for Nondisclosure that exist in the DIDP. And the 
necessary staff review of documents exchanged and developed in confidential 
contract negotiations again emphasizes that a DIDP request would not likely 
have provided the ICA  with relevant documents in a timely manner given the 
short public comment window. 

In addition, the Board has also failed to consider – because it did not exist at the 
time of the Board’s decision – the publication  of the just-issued “Preliminary 
Issue Report on a GNSO Policy Development Process to Review All Rights 
Protection Mechanisms in All gTLDs” which specifically identifies the question of 
“[w]hether any of the new RPMs (such as the URS) should, like the UDRP, be 
Consensus Policies applicable to all gTLDs” as an “overarching” issue in an 
upcoming PDP, as well as the Report’s citation of “transitional issues that would 
have to be dealt with as a consequence” of such a policy decision.  

GDD’s staff actions have had the effect, for the three registries we are now 
concerned with, of interfering with the standard policy development  process in 
regard to an overarching RPM issue; as well as ignoring the consideration of 
important transitional issues, such as the fact that current registrants at these 
gTLDs have not entered into a registrant agreement that includes their consent to 
be bound by the URS and other new gTLD RPMs (contract terms in which 
registrants agree to abide by new Consensus Policies adopted in the future 
would not encompass these registry contracts). 

In closing, the  ICA wishes to express its  appreciation for the Board 
statement that making the URS mandatory for any legacy gTLD would be 
“inappropriate.  

Our concern is that the Board has not considered material information that 
is uniquely available to it, as well as key passages of the just-issued 
Preliminary Issue Report,  that would inform it as to whether the inclusion 
of the URS in these three legacy gTLDs was truly the product of even-
handed bilateral negotiations and voluntary registry action, rather than 
staff imposition of a de facto top-down Consensus Policy that was not the 
product of a PDP as required by the Bylaws; as well as the full extent of 
damage to the standard policymaking process encompassing RPMs when 
GDD staff make unilateral decisions that are beyond their proper role. 
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9. What are you asking ICANN to do now? 

(Describe the specific steps you are asking ICANN to take.  For example, should 
the action be reversed, cancelled or modified? If modified, how should it be 
modified?) 

In our comment letters on the three renewal registry agreements, the ICA’s 
request was “ We strongly urge that Section 2 of Specification 7 of the 
Renewal Agreement (RA) for [these RAs], which contains the URS as well 
as the Trademark Post‐Delegation Dispute Resolution Procedure (PDDRP) 
be deleted in its entirety. Failure to take that action, and the resulting 
approval of a .Travel RA that contains these RPMs, will constitute a gross 
and unacceptable violation of ICANN Bylaws.” 

The  ICA is now requesting that the Board ask the staff of the GDD to 
disclose all of the unconsidered material information cited in our answer to 
question #8, and to review it to determine whether the inclusion of the URS 
in these three renewal registry agreements was truly the result of voluntary 
registry action in the context of even-handed bilateral negotiations. 
Following such review, the Board should publicly state its conclusions and 
disclose the material information supporting them. 

Further, regardless of the result of the Board’s review of such material 
information, we believe the Board should instruct GDD staff to refrain from 
proposing that the approved new gTLD Registry Agreement be used as the 
basis for legacy gTLD renewal agreements.  

Such GDD staff restraint would reinforce the conclusion that a registry’s 
acquiescence to inclusion of the URS in such an agreement was truly voluntary 
and the result of even-handed bilateral negotiations. It would also avoid any 
potential perception that facts are being deliberately created by ICANN staff to 
influence the outcome of the PDP(s) that will result from consideration of the just-
issued Preliminary Issue Report on a GNSO Policy Development Process to 
Review All Rights Protection Mechanisms in All gTLDs.  

Finally, we are asking the Board to review and consider the above-cited 
provisions of the October 9th “Preliminary Issue Report on a GNSO Policy 
Development Process to Review All Rights Protection Mechanisms in All gTLDs” 
that are relevant to this matter and to recognize the full extent of GDD staff’s 
intrusion into the policymaking process by effectively seeking to predetermine the 
outcome of an overarching policy matter prior to the initiation and completion of a 
relevant PDP. 

 

 

 

Page 53/139



11 

10. Please state specifically the grounds under which you have the 
standing and the right to assert this Request for Reconsideration, and the 
grounds or justifications that support your request.   

(Include in this discussion how the action or inaction complained of has resulted 
in material harm and adverse impact.  To demonstrate material harm and 
adverse impact, the requester must be able to demonstrate well-known 
requirements: there must be a loss or injury suffered (financial or non-financial) 
that is a directly and causally connected to the Board or staff action or inaction 
that is the basis of the Request for Reconsideration. The requestor must be able 
to set out the loss or injury and the direct nature of that harm in specific and 
particular details.  The relief requested from the BGC must be capable of 
reversing the harm alleged by the requester.  Injury or harm caused by third 
parties as a result of acting in line with the Board’s decision is not a sufficient 
ground for reconsideration.  Similarly, injury or harm that is only of a sufficient 
magnitude because it was exacerbated by the actions of a third party is also not 
a sufficient ground for reconsideration.) 

 

The  ICA believes it has the standing and right to file this request based upon our  
long-standing participation in ICANN’s activities and policymaking process as a 
member of the BC.  

The immediate and prospective material harm and adverse impact suffered by 
the  ICA and our members in relation to the integrity and preservation of the 
Bylaws mandated policy development process is fully described in our answer to 
question 7.  

While a specific financial value cannot be placed upon this harm, we believe that 
the multistakeholder policy development policy is priceless and worthy of 
preservation, and that any harm inflicted upon it is an affront to the global public 
interest. In addition, exposure to potential URS actions at legacy gTLDs raises 
legal and monetary risks for ICA members regardless of whether potential 
allegations of infringement are proved valid, especially as the imposition of RPMs 
by contract fails to address the transition issues noted in the Preliminary Issue 
report on RPMs. The relief requested by us in answer to question 9 would 
reverse or ameliorate the perceived harm and prevent or minimize its future 
recurrence. 

 

11. Are you bringing this Reconsideration Request on behalf of multiple 
persons or entities?  (Check one) 

____ Yes  

__X__ No 
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11a.  If yes, Is the causal connection between the circumstances of 
the Reconsideration Request and the harm the same for all of the 
complaining parties?  Explain. 

 

 

Do you have any documents you want to provide to ICANN? 

If you do, please attach those documents to the email forwarding this request.  
Note that all documents provided, including this Request, will be publicly posted 
at http://www.icann.org/en/committees/board-governance/requests-for-
reconsideration-en.htm. 

 

 

Terms and Conditions for Submission of Reconsideration Requests 

The Board Governance Committee has the ability to consolidate the 
consideration of Reconsideration Requests if the issues stated within are 
sufficiently similar. 

The Board Governance Committee may dismiss Reconsideration Requests that 
are querulous or vexatious. 

Hearings are not required in the Reconsideration Process, however Requestors 
may request a hearing.  The BGC retains the absolute discretion to determine 
whether a hearing is appropriate, and to call people before it for a hearing.   

The BGC may take a decision on reconsideration of requests relating to staff 
action/inaction without reference to the full ICANN Board.  Whether 
recommendations will issue to the ICANN Board is within the discretion of the 
BGC. 

The ICANN Board of Director’s decision on the BGC’s reconsideration 
recommendation is final and not subject to a reconsideration request. 

 

 

      

Signature      Date     10/13/15 
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RECOMMENDATION 
OF THE BOARD GOVERNANCE COMMITTEE (BGC) 

RECONSIDERATION REQUESTS 15-19 AND 15-20 

13 JANUARY 2016 
_____________________________________________________________________________

 The Requesters, the ICANN Business Constituency (BC), the ICANN Noncommercial 

Stakeholders Group (NCSG), and the Internet Commerce Association (ICA), seek 

reconsideration of ICANN Board Resolutions 2015.09.28.04 (renewal of .CAT registry 

agreement), 2015.09.28.05 (renewal of .TRAVEL registry agreement) and 2015.09.28.06 

(renewal of .PRO registry agreement).1 

I. Brief Summary.   
  

 In passing Board Resolutions 2015.09.28.04, 2015.09.28.05, and 2015.09.28.06 

(collectively, the Resolutions), the ICANN Board approved the renewal of registry agreements 

for three legacy TLDs—.CAT, .TRAVEL, and .PRO, respectively.  The three renewed registry 

agreements (Renewed Registry Agreements) are the result of bilateral negotiations between 

ICANN staff and the respective registry operators.  The Renewed Registry Agreements are based 

on the form of the registry agreement for new gTLDs (New gTLD Registry Agreement) and 

include new gTLD rights protection mechanisms (RPMs) such as the Trademark Post-Delegation 

Dispute Resolution Procedure (Trademark PDDRP) and the Uniform Rapid Suspension system 

(URS), which did not exist under the legacy registry agreements.   

 In seeking reconsideration of the Resolutions, the Requesters note that the Generic 

Names Supporting Organization (GNSO) has not yet issued a consensus policy regarding the 

application of new gTLD rights protection mechanisms (RPMs) to legacy TLDs and suggest that 

                                                
1 Because Reconsideration Requests 15-19 and 15-20 (Requests 15-19 and 15-20) involve the same conduct and 
issues, they will be jointly addressed in the same BGC Recommendation.  (See Reconsideration Request Form, 
Terms and Conditions; Bylaws, Art. IV, § 2.8.)   
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the Renewed Registry Agreements represent an attempt by ICANN staff to preempt that policy 

development process.  The Requesters further assert that, in passing the Resolutions, the Board 

failed to consider:  (1) the details of the relevant contract negotiations, specifically email 

communications and other documents reflecting communications between ICANN staff and the 

relevant registry operators; and (2) a later-published preliminary issue report by ICANN staff 

regarding gTLD RPMs (Preliminary Issue Report), which recommends, among other things, that 

a GNSO policy development process be undertaken to address the application of RPMs to legacy 

TLDs generally.    

 The Requesters’ claims do not support reconsideration.  The inclusion of the new gTLD 

RPMs in the Renewed Registry Agreements is part of the package of agreed-upon terms 

resulting from the bilateral negotiations between ICANN and each registry operator, and not, as 

Requesters claim, a “unilateral decision by ICANN contractual staff.”2  The Requesters present 

no evidence to the contrary – i.e., that applying the new gTLD RPMs to the Renewed Registry 

Agreements was based on a unilateral decision by ICANN staff.  The Requesters suggest that the 

Board should have reviewed all of ICANN staff’s communications with the .CAT, .TRAVEL, 

and .PRO registry operators in order to confirm that the negotiations were in fact bilateral.  Such 

contention, however, does not support reconsideration.  Staff provided the Board with all 

material information, including the comments from the public comment forum for consideration. 

In approving the Resolutions, the Board considered all material information provided by staff.  

No policy or procedure requires the Board to review each and every email or other written 

exchange between ICANN staff and registry operators during the course of the negotiations (and 

the Requesters cite no such policy or procedure).  The Requesters also do not identify any 

                                                
2 Request 15-19, § 6, Pg. 3; see also Request 15-20, § 8, Pg. 9.  
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particular piece of material information that the Board failed to consider.  Moreover, as is 

publicly posted in the respective public comment reports as well as in the Board’s rationales for 

each of the Resolutions, the registry operators specifically “expressed their interest to renew their 

registry agreement based on the New gTLD Registry Agreement.”3  Indeed, not one of these 

registry operators has indicated that their renewal negotiations were anything but bilateral or 

sought reconsideration of either staff or Board action as it relates to the Renewed Registry 

Agreements.  Further, the registry agreements each called for presumptive renewal of the 

agreements at their expiration so long as certain requirements were met – meaning that, if the 

parties took no action, the registry agreements would have renewed automatically under the same 

terms as the original registry agreements so as long as the registry operators were in good 

standing at the time of renewal as provided in the registry agreements.4  At the time of renewal, 

these registry operators were in good standing and were therefore subject to the terms of the 

presumptive renewal.  The registry operators, however, elected to enter into negotiations with 

ICANN based on the existing New gTLD Registry Agreement terms. 

                                                
3 .CAT Public Comments Report, Pg. 7; .PRO Public Comments Report, Pg. 6; TRAVEL Public Comments Report, 
Pg. 6; Rationale for Resolution 2015.09.28.04; Rationale for Resolution 2015.09.28.04; Rationale for Resolution 
2015.09.28.04; available at https://www.icann.org/resources/board-material/resolutions-2015-09-28-en#1.c. 
4 Article IV, Section 2 of the .CAT, .TRAVEL, and .PRO registry agreements provide that the agreements shall be 
renewed upon the expiration of the initial term for successive terms, unless the following has occurred:  

(i) an arbitrator or court has determined that Registry has been in fundamental and 
material breach of Registry's obligations set forth in Sections 3.1(a), (b), (d) or (e); 
Section 5.2 or Section 7.3 despite notice and an opportunity to cure in accordance with 
Article VI hereof and (ii) following the final decision of such arbitrator or court, Registry 
has failed to correct the conduct found to constitute such breach.…  

.CAT Registry Agreement, available at https://www.icann.org/resources/unthemed-pages/cat-agreement-2005-09-
23-en; .TRAVEL Registry Agreement, available at https://www.icann.org/resources/unthemed-pages/travel-
agreement-2006-04-12-en; .PRO Registry Agreement, available at https://www.icann.org/resources/unthemed-
pages/pro-agreement-2010-04-22-en.   
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 As the Requesters have not demonstrated that the Board failed to consider any material 

information in passing the Resolutions, they have not stated a basis for reconsideration of the 

Resolutions.  

II. Facts. 
 

A. Background Facts. 
  

On 5 May 2005, ICANN and Tralliance Registry Management Company, LLC signed the 

registry agreement for .TRAVEL, which contained an expiration date of 19 October 2015.  On 

23 September 2005, ICANN and Fundació puntCAT signed the registry agreement for .CAT, 

which contained an expiration date of 19 December 2015.  On 22 April 2010, ICANN and 

Registry Services Corporation signed the registry agreement for .PRO, which contained an 

expiration date of 20 October 2015.  As noted above, at the time of renewal, these registry 

operators were in good standing and were therefore subject to the terms of the presumptive 

renewal under the the registry agreements.  The registry operators elected to enter into 

negotiations with ICANN based on the existing New gTLD Registry Agreement terms.  

As a result of those bilateral negotiations, each proposed Renewed Registry Agreement 

included modified provisions to make the agreement more consistent with the New gTLD 

Registry Agreement.  While not all of the provisions of the New gTLD Registry Agreement were 

included, all three proposed Renewed Registry Agreements included certain minimum 

requirements for RPMs, including the Trademark PDDRP and the URS, which are similar 

(although not identical) to Specification 7 found in the New gTLD Registry Agreement.5 

                                                
5 See New gTLD Base Registry Agreement, Specification 7, available at 
http://newgtlds.icann.org/sites/default/files/agreements/agreement-approved-09jan14-en.pdf. 

Page 59/139



 

 
 
 
 

5 

The proposed renewed registry agreement for .TRAVEL was posted for public comment 

on 12 May 2015 and remained open for public comment through 21 June 2015.6  The proposed 

renewed registry agreements for .CAT and .PRO were posted for public comment on 28 May 

2015 and remained open for public comment through 7 July 2015.7  

As noted in the materials that the Board considered in passing the Resolutions, ICANN 

received 15 public comments regarding the proposed renewed registry agreement for .CAT, 

including one comment from each of the Requesters.8  Twelve of the commenters, including the 

ICA and the NCSG, objected to the inclusion of the URS in the proposed renewed registry 

agreement.9  Eleven of the commenters, including each of the Requesters, objected to the method 

of renewing legacy TLD registry agreements by using the existing New gTLD Agreement terms.  

These commenters specifically claimed (without any supporting evidence) that ICANN staff 

unilaterally imposed the provisions of the New gTLD Registry Agreement as a starting point for 

the renewal of the registry agreements.10 They claimed that ICANN staff effectively transformed 

the Trademark PDDRP and the URS into de facto consensus policies.11  ICANN received similar 

comments, including from the Requesters, regarding the proposed renewed registry agreements 

for .TRAVEL and .PRO.12  Had the commenters presented material information to support their 

                                                
6 See https://www.icann.org/sites/default/files/tlds/travel/travel-proposed-renewal-12may15-en.pdf. 
7 See, e.g., Proposed .CAT Registry Agreement Renewal, available at  https://www.icann.org/public-comments/cat-
renewal-2015-05-28-en. 
8 See Report of Public Comments Re. Proposed Renewal of .CAT Sponsored TLD Registry Agreement (“.CAT 
Public Comments Report”), available at https://www.icann.org/en/system/files/files/reissued-report-comments-cat-
renewal-18aug15-en.pdf. 
9 Id. at 2-3. 
10 Id. at 3. 
11 Id. 
12 See Report of Public Comments Re. Proposed Renewal of .PRO Sponsored TLD Registry Agreement (.PRO 
Public Comments Report”), available at https://www.icann.org/en/system/files/files/reissued-report-comments-pro-
renewal-18aug15-en.pdf; Report of Public Comments Re. Proposed Renewal of .TRAVEL Sponsored TLD Registry 
Agreement (.TRAVEL Public Comments Report”), available at 
https://www.icann.org/en/system/files/files/reissued-report-comments-travel-renewal-18aug15-en.pdf. 
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claims of unilateral conduct by staff, the Board would certainly have considered that information.  

No comments were submitted by the .CAT, .TRAVEL, or .PRO registry operators.  

On 18 August 2015, ICANN published the reports of public comments regarding the 

proposed renewed registry agreements for .CAT, .TRAVEL, and .PRO.  In response to the 

comments regarding the inclusion of the URS in the proposed renewed registry agreements, 

ICANN noted that “[a]lthough the URS was developed and refined through [a process including] 

public review and discussion in the GNSO, it has not been adopted as a consensus policy and 

ICANN staff has no ability to make it mandatory for any TLDs other than those subject to the 

new gTLD registry agreement.”13  ICANN also noted that it was the respective registry operators 

who expressed their “interest [in] renew[ing] [their respective registry agreements] based on the 

new gTLD Registry Agreement.”14 

On 28 September 2015, the Board passed Resolutions 2015.09.28.04, 2015.09.28.05, and 

2015.09.29.06, approving the renewal of the registry agreements for .CAT, .TRAVEL, and .PRO, 

respectively.15  In approving the Resolutions, the Board:  

acknowledge[d] the concerns expressed by some community members regarding 
the inclusion of the URS in the Renewal Registry Agreement[s], [and] note[d] 
that the inclusion of the URS in the Renewal Registry Agreement [was] based on 
the bilateral negotiations between ICANN and the Registry Operator[s], where 
Registry Operator[s] expressed their interest to renew their registry agreement 
based on the new gTLD Registry Agreement.16 
 

The Board further noted that the GNSO has stated that the URS “was not inconsistent with any 

of [the GNSO’s] existing policy recommendations.”17  The Board acknowledged that the URS 

                                                
13 .CAT Public Comments Report, Pg. 7; .PRO Public Comments Report, Pg. 6; TRAVEL Public Comments Report, 
Pg. 6. 
14 Id.  
15 See https://www.icann.org/resources/board-material/resolutions-2015-09-28-en#1.c. 
16 Rationale for Resolution 2015.09.28.04; Rationale for Resolution 2015.09.28.05; Rationale for Resolution 
2015.09.28.06; available at https://www.icann.org/resources/board-material/resolutions-2015-09-28-en#1.c. 
17 Id.  
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had not been adopted as consensus policy and that “ICANN has no ability to make it mandatory 

for any TLDs other than new gTLD applicants who applied during the 2012 new gTLD round.”18  

Accordingly, the Board specifically stated that its “approval of the Renewal Registry Agreement 

[was] not a move to make the URS mandatory for any legacy TLDs, and it would be 

inappropriate to do so.”19  

 On 15 December 2011, the GNSO Council requested that, 18 months after the launch of 

the New gTLD Program, ICANN staff prepare and publish an issue report regarding all RPMs 

implemented for both existing and new gTLDs, including but not limited to the UDRP and 

URS.20  In response to that request, and following the solicitation of public comments regarding 

new gTLD RPMs, on 9 October 2015, ICANN published a “Preliminary Issue Report on a 

Policy Development Process to Review All Rights Protection Mechanisms in All Generic Top-

Level Domains” (Preliminary Issue Report).21  The Preliminary Issue Report invited community 

feedback regarding the inclusion of several topics in a GNSO policy development process 

charter, including “[w]hether any of the new RPMs (such as the URS) should, like the UDRP, be 

Consensus Policies applicable to all gTLDs, and the transitional issues that would have to be 

dealt with as a consequence.”22  That same date, a public comment period on the report opened; 

the public comment period ended on 30 November 2015.23   

                                                
18 Id. 
19 Id. 
20 See “Preliminary Issue Report on a Policy Development Process to Review All Rights Protection Mechanisms in 
All Generic Top-Level Domains” (Preliminary Issue Report) at 1, available at http://gnso.icann.org/en/issues/new-
gtlds/rpm-prelim-issue-09oct15-en.pdf. 
21 See Preliminary Issue Report. 
22 Preliminary Issue Report, Pg. 23. 
23 See https://www.icann.org/public-comments/rpm-prelim-issue-2015-10-09-en. 
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On 13 October 2015, the BC and the NCSG submitted Reconsideration Request 15-1924 

and the ICA submitted Reconsideration Request 15-20.25  Requests 15-19 and 15-20 seek 

reconsideration of the Board’s Resolutions renewing the registry agreements 

for .CAT, .TRAVEL, and .PRO. 

On 21 October 2015, during the ICANN 54 meeting in Dublin, the ICANN community 

and the GNSO considered the Preliminary Issue Report.26  ICANN will take into account the 

public comments received in Dublin and during the public comment period regarding the 

Preliminary Issue Report, and will publish a final report for the GNSO’s consideration on or 

about 10 December 2015.  

B. Relief Requested. 

The Requesters ask that the Board: 

1. “[A]sk [] staff [] to disclose all of the [] material information” regarding the 
negotiation of the Registry Agreements that Requesters assert was not considered 
by the Board prior to passing the Resolutions;27 
 

2. “[I]nstruct [] staff to refrain from proposing that the approved new gTLD 
Registry Agreement be used as the basis for legacy gTLD renewal 
agreements;”28 and 

 
3. “[R]eview and consider the [Requester’s cited provisions of the GNSO Report] 

that are relevant to this matter and [] recognize the full extent of [] staff’s 
intrusion into the policymaking process by effectively seeking to predetermine 
the outcome of an overarching policy matter prior to the initiation and 
completion of a relevant [policy development process].”29  
 

III. Issues. 
 

                                                
24 See Request 14-19, available at https://www.icann.org/en/system/files/files/reconsideration-request-15-19-bc-
ncsg-redacted-13oct15-en.pdf. 
25 See Request 14-20, available at https://www.icann.org/en/system/files/files/reconsideration-request-15-20-ica-
13oct15-en.pdf. 
26 See https://meetings.icann.org/en/dublin54/schedule/wed-new-gtld-subsequent-prelim. 
27 Request 15-19, § 9, Pgs. 9-10; Request 15-20, § 9, Pg. 10. 
28 Request 15-19, § 9, Pg. 10; Request 15-20, § 9, Pg. 10. 
29 Id.  
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In view of the claims set forth in Requests 15-19 and 15-20, the issues for reconsideration 

are whether ICANN’s Board failed to consider material information in passing the Resolutions 

approving the renewal of the registry agreements for .CAT, .TRAVEL, and .PRO.   

IV. The Relevant Standards for Reconsideration Requests. 

ICANN’s Bylaws provide for reconsideration of a Board or staff action or inaction in 

accordance with specified criteria.30  The Requesters challenge a Board action.  In order to obtain 

reconsideration of a Board action or inaction, the Requesters must show that the Board failed to 

consider material information or relied on false or inaccurate material information.31  Denial of a 

request for reconsideration of Board action or inaction is appropriate if the BGC recommends, 

and the Board agrees, that the requesting party has not satisfied the reconsideration criteria set 

forth in the Bylaws.  

 

V. Analysis and Rationale. 
 
The Requesters claim,without support, that ICANN staff unilaterally imposed the New 

gTLD Registry Agreement as a starting point for the Renewed Registry Agreements and, 

therefore, “transform[ed] the PDDRP and URS into de facto Consensus Policies without 

following the procedures laid out in ICANN’s Bylaws for their creation.”32  Contrary to what the 

Requesters claim, while the registry operators had a presumptive right of renewal under the 

terms of their existing legacy registry agreement, they chose to re-negotiate and renew their 

agreements based upon the New gTLD Registry Agreement terms. 
                                                
30 Article IV, § 2.2 of ICANN’s Bylaws states in relevant part that any entity may submit a request for 
reconsideration or review of an ICANN action or inaction to the extent that it has been adversely affected by: 

(a) one or more staff actions or inactions that contradict established ICANN policy(ies); or 
(b) one or more actions or inactions of the ICANN Board that have been taken or refused to be taken without 
consideration of material information, except where the party submitting the request could have submitted, but 
did not submit, the information for the Board’s consideration at the time of action or refusal to act; or 
(c) one or more actions or inactions of the ICANN Board that are taken as a result of the Board’s reliance on 
false or inaccurate material information. 

31 Id. 
32 Request 15-19, § 8, Pg. 7; Request 15-20, § 8, Pg. 7.   
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Indeed, the Board’s Rationales for the Resolutions as well as the public comment reports 

make clear that the Renewed Registry Agreements were “based on the bilateral negotiations 

between ICANN and the [respective] Registry Operator[s], where [the] Registry Operator[s] 

expressed their interest to renew their registry agreement based on the New gTLD Registry 

Agreements.”33  The Board further stated in the Rationales for the Resolutions that the “inclusion 

of the URS was developed as part of the proposal in bilateral negotiations,”34 and the parties to 

those negotiations have never claimed otherwise. 

The Requesters voiced these same concerns in their public comments on the proposed 

Renewed Registry Agreements.  And, as the Requesters acknowledge, the Board carefully 

considered “the specific concerns raised in the public comments on these renewal agreements,” 

including concerns that using “the new gTLD registry agreement as the starting point for renewal 

[Registry Agreements] for legacy gTLDs” would effectively “transform[] the [PDDRP] and 

[URS] into de facto Consensus Policies without following the procedures laid out in ICANN’s 

Bylaws for their creation.”35  The Requesters also “note[d] and appreciate[d] the Board’s clear 

statement” that the URS “has not been adopted as a consensus policy and ICANN has no ability 

to make it mandatory for any TLDs other than new gTLD applicants who applied during the first 

round,” and that “the Board’s approval of the Renewal Registry Agreements[s] for .CAT, .PRO, 

and .TRAVEL] is not a move to make the URS mandatory for any legacy TLDs, and it would be 

                                                
33 Rationale for Resolution 2015.09.28.04; Rationale for Resolution 2015.09.28.04; Rationale for Resolution 
2015.09.28.04. 
34 Id. 
35 Request 15-19, § 8, Pg. 7 (quoting Rationales for Resolutions 2015.09.28.04,  2015.09.28.04, 2015.09.28.04); 
Request 15-20,  § 8, Pg. 7 (quoting Rationales for Resolutions 2015.09.28.04,  2015.09.28.04, 2015.09.28.04). 
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inappropriate to do so.”36  In short, the Requesters’ claim that the provisions of the New gTLD 

Registry Agreement were in some way imposed on the registry operators is unsupported. 

Pursuant to the Reconsideration standards set forth in Article IV, Section 2 of the ICANN 

Bylaws, in order to seek reconsideration of a Board action, the Requesters must demonstrate that 

the Board failed to consider material information or relied on false or inaccurate material 

information in passing the Resolutions.  Here, the Requesters do not identify any material 

information that the Board purportedly failed to consider in passing the Resolutions.  More 

specifically, the Requesters provide no support for their argument  that the Board failed to 

consider “the actual record of exchanges—emails and other correspondence, as well as notes and 

minutes of meeting and discussions—between [ICANN] staff and officers and the personnel of 

these three registries that would support the conclusion that ‘inclusion of the URS was developed 

as part of the proposal in bilateral negotiations between the Registry Operator and ICANN.’”37  

The Requesters also present no support for their claim that the Board failed to consider the 

Preliminary Issue Report (because it “did not exist at the time of the Board’s decision”).38 As 

such, neither assertion supports reconsideration. 

First, the Requesters do not identify any material information that the Board purportedly 

failed to consider.  That is, the Requesters do not identify any evidence that the negotiations 

between ICANN and the registry operators were not bilateral in nature because no such evidence 

exists.  As there is no policy or procedure that requires the Board to review each and every email 

or other written exchange between ICANN staff and registry operators during the course of the 

contract negotiations, the Requesters do not and cannot identify such a policy or procedure. 
                                                
36 Request 15-19, § 8, Pg. 7 (quoting Rationales for Resolutions 2015.09.28.04,  2015.09.28.04, 2015.09.28.04); 
Request 15-20,  § 8, Pgs. 7-8 (quoting Rationales for Resolutions 2015.09.28.04,  2015.09.28.04, 2015.09.28.04). 
37 Request 15-19, § 8, Pg. 8 (quoting Rationales for Resolutions 2015.09.28.04,  2015.09.28.04, 2015.09.28.04); 
Request 15-20,  § 8, Pg. 8 (quoting Rationales for Resolutions 2015.09.28.04,  2015.09.28.04, 2015.09.28.04). 
38 Request 15-19, § 8, Pgs. 8-9; Request 15-20, § 8, Pg. 9. 
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 The Requesters seem to imply that the Board’s actions in approving the Renewed 

Registry Agreements would have been different if the Board considered other information.  In 

making these suggestions, the Requesters fail to focus on the Board’s fulsome discussion in the 

Rationales for Resolutions 2015.09.28.04, 2015.09.28.05, and 2015.09.28.06 of the issues that 

were considered by the Board in reaching its decisions, including, but not limited to, the Board’s 

consideration of the concerns raised by the community during the public comment forum, 

including the inclusion of RPMs (specifically the URS and Trademark PDDRP) in the legacy 

TLD renewals without going through a PDP, as well as the ongoing work of the GNSO 

regarding whether any of the new RPMs (such as the URS) should, like the UDRP, be Consensus 

Policies applicable to all gTLDs.39  Indeed, the Board stated:  

The Board notes that existing registry agreement calls for presumptive 
renewal of the agreement at its expiration so long as certain requirements 
are met. The renewal agreement is subject to the negotiation of renewal 
terms reasonably acceptable to ICANN and the Registry Operator. The 
renewal terms approved by the Board are the result of the bilateral 
negotiations called for in the current registry agreement, and transitioning 
to the new form of the registry agreement would not violate 
established GNSO policy.40  
 

The Requesters’ substantive disagreement with the Board’s actions does not mean that the 

Board’s actions were taken without consideration of all relevant material information. 

Second, the Requesters claim that the Board failed to consider the Preliminary Issue 

Report, which invited community feedback regarding the inclusion of several topics in a GNSO 

policy development process charter, including “whether any of the new [RPMs] (such as the 

                                                
39 See Rationales for Resolutions 2015.09.28.04, 2015.09.28.05, and 2015.09.28.06, available at 
https://www.icann.org/resources/board-material/resolutions-2015-09-28-en#1.c.rationale, 
https://www.icann.org/resources/board-material/resolutions-2015-09-28-en#1.d.rationale, and 
https://www.icann.org/resources/board-material/resolutions-2015-09-28-en#1.e.rationale, respectively.  
40 Id. 
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URS) should, like the UDRP, be Consensus Policies applicable to all gTLDs.”41  The Requesters 

claim that, in light of the Preliminary Issue Report, the Renewed Registry Agreements will 

“interfer[e] with the standard policy development process.”42  These claims do not support 

reconsideration. 

As the Requesters acknowledge, the Preliminary Issue Report did not exist at the time the 

Resolutions were approved, and thus could not constitute “material information” the Board failed 

to consider in approving the Resolutions.  As such, no reconsideration is warranted on this basis.   

In any event, the Requesters are mistaken when they assert that the Renewed Registry 

Agreements will “interfere[e] with the standard policy development process.”43  As discussed 

above, the Board explicitly acknowledged, in the Rationales for the Resolutions, that the URS 

has not been adopted as consensus policy and that ICANN therefore has no ability to impose the 

URS (or other new RPMs applicable to new gTLDs) on legacy TLDs.44  Rather, the Rationales 

explain that the Renewed Registry Agreements were the result of bilateral negotiations between 

ICANN and the registry operators of .CAT, .PRO, and .TRAVEL, respectively.45  The existence 

of certain RPMs in the Renewed Registry Agreements, therefore, has no bearing on the GNSO 

policy development process to determine whether (or not) any of the new RPMs should be 

consensus policies applicable to all gTLDs. 

The Resolutions were not intended to and will not impede the GNSO policy development 

process.  The public comment period on the Preliminary Issue Report closed on 30 November 

2015.  Subsequently, ICANN staff expects to issue a final report on or about 10 December 2015 
                                                
41 Request 15-19, § 8, Pg. 8 (quoting Preliminary Issue Report at 23); Request 15-20,  § 8, Pg. 9 (quoting 
Preliminary Issue Report at 23). 
42 Request 15-19, § 8, Pg. 8; Request 15-20,  § 8, Pg. 9. 
43 Id. 
44 Rationale for Resolution 2015.09.28.04; Rationale for Resolution 2015.09.28.04; Rationale for Resolution 
2015.09.28.04. 
45 Id. 
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and, if it is recommended in that final report, a GNSO policy development process regarding this 

issue may go forward.  

VI. Recommendation. 
 

For the reasons set forth above, the BGC concludes that the Requesters have not stated 

proper grounds for reconsideration, and therefore recommends that Requests 15-19 and 15-20 be 

denied.  In terms of the timing of this decision, Section 2.16 of Article IV of the Bylaws provides 

that the BGC shall make a final determination or recommendation with respect to a 

reconsideration request within thirty days following receipt of the request, unless impractical.46  

To satisfy the thirty-day deadline, the BGC would have to have acted by 13 November 2015.  

Due to timing of the Requests, it was impractical for the BGC to consider Requests 15-19 and 

15-20 prior to 13 January 2016. 

 
 

                                                
46 Id. 
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REFERENCE MATERIALS - BOARD SUBMISSION NO. 2016.02.03.2c 

TITLE: Consideration of the Expert Determination Re: 

Objection to Application for .HOSPITAL  

I. Background  

A. The .HOSPITAL Expert Determination   

On 12 March 2013, the Independent Objector (IO) filed, among many others objections, a 

Limited Public Interest (LPI) objection (Objection) with the International Centre of Expertise 

of the International Chamber of Commerce (ICC) to Ruby Pike’s application for .HOSPITAL.  

The IO asserted that Ruby Pike’s application “is contrary to generally accepted legal norms 

relating to morality and public order that are recognized under principles of international law 

based exclusively on the fourth ground [of LPI objections pursuant to Module 3.5.3 of the 

Applicant Guidebook (Guidebook))].”  (.HOSPITAL Expert Determination at ¶ 21, see 

Attachment C to these Ref. Mat.)  The Objection was one of nine LPI objections filed by the 

IO against health-related applications that resulted in an Expert Determination.  

The standards for evaluating LPI objections are set forth in Module 3.5.3 of the Guidebook.  

Pursuant to Module 3.5.3, the expert panel hearing a LPI objection will “consider whether the 

applied-for gTLD string is contrary to general principles of international law for morality and 

public order.”  (Guidebook, § 3.5.3.)  These general principles are contained in a number of 

human rights instruments, which are listed in a demonstrative fashion in Module 3.5.3. 

Specifically, Module 3.5.3 provides:  

The grounds upon which an applied-for gTLD string may be considered 

contrary to generally accepted legal norms relating to morality and public 

order that are recognized under principles of international law are: 

 

 Incitement to or promotion of violent lawless action; 

 Incitement to or promotion of discrimination based upon race, 

color, gender, ethnicity, religion or national origin, or other similar 

types of discrimination that violate generally accepted legal norms 

recognized under principles of international law; 

 Incitement to or promotion of child pornography or other sexual 

abuse of children; or 
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 A determination that an applied-for gTLD string would be contrary 

to specific principles of international law as reflected in relevant 

international instruments of law. 

The panel will conduct its analysis on the basis of the applied for gTLD 

string itself.  The panel may, if needed, use as additional context the 

intended purpose of the TLD as stated in the application.  

 

(Id.)  Module 3.5 states that “[t]he objector bears the burden of proof in each case.”  (Id. at § 

3.5.) 

In a split decision, the Expert Panel upheld the IO’s Objection, finding that Ruby Pike’s 

application is contrary to generally accepted legal norms relating to morality and public order 

because it fails to contain the safeguards identified by the ICANN Governmental Advisory 

Committee (GAC) in the Beijing Communiqué Category 1 Safeguards.  (See Attachment C to 

these Ref. Mat.: .HOSPITAL Expert Determination, ¶¶ 83, 85.)  The Panel found the intended 

use of the string to be problematic.  (See id. at ¶ 71-73, 79-85.)  More specifically, the Panel 

indicated that the intended purpose of the string was “commercial” and represented a “market 

approach” instead of a “social approach” to the management of the string.  The Panel noted 

that the sole purpose of Ruby Pike’s application is simply for commercial purposes, which 

greatly increases the risk of the misuse of the word “hospital.”  (See id. at ¶¶ 72, 81.)  The 

Panel expanded its analysis to determine whether there were sufficient safeguards and/or 

protective measures in the application to ensure that reliable and trustworthy health-related 

information would be provided through the use of the string.  The Panel relied on the GAC 

Category 1 Safeguards, noted that such protective measures were not included in the 

application, and concluded that the Ruby Pike’s Public Interest Commitments (PICs) were 

insufficient and the lack of measures to ensure that the information provided through the use 

of the string is reliable and trustworthy “breaches the right to health.” (Id. at ¶ 87.) 

B. Ruby Pike’s Challenge of the .HOSPITAL Expert Determination 

Ruby Pike contends that the .HOSPITAL Expert Determination is unreasonable, so much so 

that the outcome is inconsistent with the eight other health-related LPI expert determinations.  

(See Letter from J. Genga to A. Stathos dated 15 April 2015 at 1, Attachment A to these Ref. 

Mat.)  
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First, Ruby Pike asserts that the Expert Panel imposed upon Ruby Pike obligations not 

mandated by the Guidebook by looking to potential third party uses of a .HOSPITAL gTLD 

and concluding that the application does not contain sufficient safeguards to prevent potential 

misuses by third parties.  (See id. at 4-5.)  Ruby Pike argues that the Guidebook does not 

provide for consideration of a potential registrant’s use of a TLD.  It only allows a panel to 

consider whether “the applied-for gTLD string itself,” including its “intended purpose … as 

stated in the application,” would run contrary to “specific principles of international law as 

reflected in relevant international instruments of law.”  (See id. at 4; Guidebook, § 3.5.3.)  

Ruby Pike points out that other expert panels have recognized this, and have not imposed 

affirmative obligations on applicants to take into account and attempt to prevent what 

registrants “may” do.  (See Attachment A to these Ref. Mat.: Letter from J. Genga to A. 

Stathos at 4.)  

Second, Ruby Pike asserts that by imposing an affirmative obligation to protect against third 

party violations of international law, the Expert Panel majority effectively shifts the burden of 

proof from the IO to Ruby Pike to prove that its operation of the string will not result in such a 

violation.  (See Attachment A: Letter from J. Genga to A. Stathos at 5-6.)  In contrast, the 

other health-related LPI expert determinations found that, pursuant to the Guidebook, the 

burden of proof rests with the IO.  (See id. at 6.)  Ruby Pike further notes that the eight other 

health-related LPI expert panels found that the IO failed to meet his burden of proof.  (See id.)  

Accordingly, Ruby Pike argues that the objection to the .HOSPITAL application should 

likewise have been rejected.  (See id.) 

Finally, Ruby Pike provides that the .HOSPITAL Expert Panel exceeded the scope of review 

by finding that the application does not contain the safeguards to preserve the “right to 

health.” (See id. at 7-8.) 

[T]he expert Panel finds that … private entities are duly bound to ensure 

reliable access to health related information …. And where such 

mechanisms for ensuring safe and reliable health related information … 

are non-existent or inadequate then the Application breaches the right to 

health. 

 

(Attachment C to these Ref. Mat.: .HOSPITAL Expert Determination at ¶ 87.)  Ruby Pike 

suggests that the .HEALTH (dotHealth) panel acknowledged that it is not the expert panel’s 
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obligation to implement safeguards on the operation of the gTLD registry.  Rather, such 

safeguards are implemented by ICANN.  (See id. at 7-8; .HEALTH (dotHealth) Expert 

Determination at ¶ 107.)   

C. Ruby Pike’s Reference to the SCO Final Review Mechanism 

The SCO Final Review Mechanism is a mechanism that was established by the NGPC on 12 

October 2014, after consultation with the community, to address certain perceived 

inconsistent and unreasonable SCO expert determinations.  (See 

https://www.icann.org/resources/board-material/resolutions-new-gtld-2014-10-12-en#2.b.)  In 

Resolutions 2014.10.12.NG02 – 2014.10.12.NG03, the NGPC directed the President and CEO 

to take all steps necessary to: 

establish processes and procedures, in accordance with this resolution and 

related rationale , pursuant to which the International Centre for Dispute 

Resolution (ICDR) shall establish a three-member panel to re-evaluate the 

materials presented, and the Expert Determinations, in the two objection 

proceedings set out in the chart above under the “SCO Expert Determinations 

for Review” column [.CAM/.COM, .通販/.SHOP] and render a Final Expert 

Determination on these two proceedings…. 

 

(NGPC Resolution 2014.10.12.NG03, available at https://www.icann.org/resources/board-

material/resolutions-new-gtld-2014-10-12-en#2.b.)   

Ruby Pike contends that the .HOSPITAL Expert Determination is as inconsistent and 

unreasonable as the .CAM/.COM and .通販/.SHOP SCO Expert Determinations.  (See 

Attachment A to these Ref. Mat.: Letter from J. Genga to A. Stathos at 1.) 

In adopting Resolutions 2014.10.12.NG02 – 2014.10.12.NG03, the NGPC noted that while on 

their face some of the Expert Determinations may appear inconsistent, there are reasonable 

explanations for these seeming discrepancies, both procedurally and substantively. (See 

https://www.icann.org/resources/board-material/resolutions-new-gtld-2014-10-12-en#2.b.) 

The NGPC did not specifically evaluate the .HOSPITAL Expert Determination as part of its 

deliberations. 

The NGPC also considered whether it was appropriate to expand the scope of the proposed 

review mechanism to include other Expert Determinations.  The NGPC specifically 
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determined that it would not be appropriate to expand the scope of the proposed review to 

other Expert Determinations because “[a]pplicants have already taken action in reliance on 

many of the Expert Determinations, including signing Registry Agreements, transitioning to 

delegation, withdrawing their applications, and requesting refunds.  Allowing these actions to 

be undone now would not only delay consideration of all applications, but would raise issues 

of unfairness for those that have already acted in reliance on the Applicant Guidebook.”  (Id.)  

The NGPC concluded that “to promote the goals of predictability and fairness, establishing a 

review mechanism more broadly may be more appropriate as part of future community 

discussions about subsequent rounds of the New gTLD Program.”  

(https://www.icann.org/resources/board-material/resolutions-new-gtld-2014-10-12-en#2.b.) 

None of these factors exist here.  As Ruby Pike is the only applicant for the .HOSPITAL 

string, no other applicants have taken action in reliance of the .HOSPITAL Expert 

Determination, nor would any other applicant be unfairly prejudiced a re-evaluation of the 

.HOSPITAL objection proceedings.   

II. Assessment Ruby Pike’s Request For Re-evaluation Of The .HOSPITAL 

Objection Proceedings. 

Having considered Ruby Pike’s arguments, the BGC was swayed by Ruby Pike’s assertions 

that the .HOSPITAL Expert Determination is inconsistent with the eight other health-related 

LPI Expert Determinations, thereby rendering it potentially unreasonable, and warranting re-

evaluation.  Therefore, the BGC has recommended that the .HOSPITAL Objection 

proceedings be re-evaluated by a new three-member panel established by the ICC.  The Board 

agrees with the BGC. 
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The Board’s action today, addressing how to deal with inconsistent Expert Determinations 

from the New gTLD Program LPI process, is part of the Board’s role to provide general 

oversight of the New gTLD Program.  The action being approved today is to send the 

.HOSPITAL LPI objection proceeding back for re-evaluation by a new three member panel 

established by the ICC.  The Board’s action arises from Ruby Pike’s arguments that the 

.HOSPITAL Expert Determination deviates from all other health-related LPI expert 

determinations and that the result is seemingly inconsistent and unreasonable such that it 

warrants re-evaluation.  (See Letter from J. Genga to A. Stathos, dated 15 April 2015, at 8.)  

Ruby Pike argues that the Board (via the NGPC) has previously taken steps to call for re-

evaluation of other inconsistent and unreasonable results by initiating a final review 

Page 75/139

Privileged and Confidential



 7 

mechanism for a certain set of string confusion objection (SCO) expert determinations (SCO 

Final Review Mechanism).  (See id.) 

The Board notes that when it provided for a limited SCO Final Review Mechanism for just a 

very few expert determinations from string confusion objection proceedings, the NGPC 

specifically considered, but excluded its application to other forms of objections.   

The NGPC considered whether it was appropriate, as suggested by some 

commenters, to expand the scope of the proposed review mechanism to 

include other Expert Determinations, such as some resulting from 

Community and Limited Public Objections, as well as other String 

Confusion Objection Expert Determinations, and possibly singular and 

plural versions of the same string. The NGPC determined that to promote 

the goals of predictability and fairness, establishing a review mechanism 

more broadly may be more appropriate as part of future community 

discussions about subsequent rounds of the New gTLD  Program. 

Applicants have already taken action in reliance on many of the Expert 

Determinations, including signing Registry Agreements, transitioning to 

delegation, withdrawing their applications, and requesting refunds. 

Allowing these actions to be undone now would not only delay 

consideration of all applications, but would raise issues of unfairness for 

those that have already acted in reliance on the Applicant Guidebook.   
 

(See https://www.icann.org/resources/board-material/resolutions-new-gtld-2014-10-12-

en#2.b.)   

Notwithstanding the above, the Board is swayed, as was the BGC, by Ruby Lake’s argument 

that the .HOSPITAL Expert Determination is sufficiently and seemingly inconsistent and 

unreasonable that the objection proceedings resulting in that determination warrants re-

evaluation.  As part of its deliberations, the Board took into consideration the following 

factors:  

 The .HOSPITAL Expert Determination is inconsistent with the results of the 

eight other health related LPI objections, all of which were filed by the IO.  The 

materials submitted by the IO and the Applicant to the Expert Panels in each 

instance were very similar and, in some instances, nearly identical (i.e., 

.HOSPITAL, .MEDICAL, and .HEALTHCARE).  
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 The .HOSPITAL Expert Determination is the only LPI objection, out of the total 

of ten LPI objections that resulted in expert determinations, where the expert 

determination was in favor of the objector rather than the applicant. 

 The .HOSPITAL Determination is the only LPI expert determination with a split 

panel decision.  

 The .HOSPITAL Determination is the only LPI expert determination where a 

dissenting opinion was issued. 

 Four of the nine health related LPI objections filed by the IO were against 

applications by subsidiaries of Donuts, Inc. (Steel Hill, LLC (.MEDICAL); 

Goose Fest, LLC (.HEALTH); Silver Glen, LLC (.HEALTHCARE); and Ruby 

Pike, LLC (.HOSPITAL).  The objections filed by the IO in all four objections 

are virtually identical.  The .HOSPITAL Determination is the only determination 

in favor of the objector. 

 The .HOSPITAL Expert Panel is the only health related LPI expert panel that 

evaluated the sufficiency of certain protections and safeguards as part of its 

determination while other expert panels deferred to ICANN to implement and 

enforce such safeguards as necessary.  (See 

http://newgtlds.icann.org/sites/default/files/drsp/06dec13/determination-2-1-

1492-32589-en.pdf.)  

 Because there are no other competing applications of the .HOSPITAL TLD, this 

action would not impact other .HOSPITAL applications and therefore would not 

contradict the NGPC’s concern that expanding that re-review would delay 

consideration of competing applications.  (See 

https://www.icann.org/resources/board-material/resolutions-new-gtld-2014-10-

12-en#2.b) 

Given these circumstances, the Board is persuaded that, consistent with the manner in 

which the Board had addressed previous inconsistent or unreasonable expert 

determinations, a re-evaluation of the objection proceedings against Ruby Pike’s 

application for .HOPSITAL is warranted at this time.   

DOCUMENTS/BACKGROUND LINKS 
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Attached to these Reference Materials are the following materials that may be relevant to 

the Board’s consideration of this matter. 

Attachment A is the Letter from John Genga to Amy Stathos, dated 15 April 2015. 

Attachment B is a Supplemental Information relating to .HOPSITAL Expert Determination.  

Attachment C is the .HOSPITAL Expert Determination. 

Attachment D is the .HOSPITAL Dissenting Opinion. 

The following are also links to the other LPI health-related Expert Determinations: 

 Independent Objector v. DotHealth, LLC (.HEALTH) 

 Independent Objector v. Goose Fest, LLC (.HEALTH) 

 Independent Objector v. Afilias Limited (.HEALTH) 

 Independent Objector v. Silver Glen, LLC (.HEALTHCARE) 

 Independent Objector v. HEXAP SAS (.MED) 

 Independent Objector v. Medistry LLC (.MED) 

 Independent Objector v. Charleston Road Registry Inc. (.MED) 

 Independent Objector v. Steel Hill, LLC (.MEDICAL) 

Submitted By:  Amy A. Stathos, Deputy General Counsel 

Dated Noted:  26 January 2016 

Email:   amy.stathos@icann.org 
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1. After having participated in an open exchange of views with my esteemed co-
panelists, during which we have tried to arrive at a mutually acceptable expert 
determination in this case, I regret to find that this has proven impossible.  
 

2. For the reasons outlined below, I am unable to concur with my colleagues’ 
substantive determination to uphold the Independent Objector’s (the “IO’s”) 
Objection in the case under consideration.  

 
3. However, I am in agreement with them as regards the finding that there is no basis 

to assume the IO’s lack of independence and impartiality, that the IO has standing 
in the present case and that there was no indication for a manifestly unfounded 
objection which would have justified a “quick look procedure”.  
 

4. I should state at the outset that I do share my co-panelists’ concern about the 
importance of public access to reliable health-related information on the internet. 
However, I am unable to agree that this concern and the potential threat of future 
incorrect information received from websites/domains registered under the applied-
for gTLD string “.hospital” constitutes a ground for upholding an objection to the 
registration of such a gTLD string.  

 
5. As my colleagues have agreed, the scope of the Limited Public Interest Objection 

is expressly limited to the four grounds enumerated in paragraph 3.5.3. of Module 
3 of the gTLD Applicant Guidebook (the “Guidebook”) and “the wording of this 
paragraph clearly indicates that this catalogue has an exhaustive character.” 
(Expert Determination of 11 December 2013, paras. 62, 63).   
 

6. Pursuant to paragraph 3.5.3. of the Guidebook, “[a]n expert panel hearing a 
Limited Public Interest objection will consider whether the applied-for gTLD string 
is contrary to general principles of international law for morality and public order.” 
These principles are contained in a number of human rights instruments which are 
listed in a demonstrative fashion in paragraph 3.5.3. of the Guidebook.  

 
7. The same provision also contains an exhaustive list of four “grounds upon which 

an applied-for gTLD string may be considered contrary to generally accepted legal 
norms relating to morality and public order that are recognized under principles of 
international law.” These grounds are  

x “Incitement to or promotion of violent lawless action; 
x Incitement to or promotion of discrimination based upon race, colour, 

gender, ethnicity, religion or national origin, or other similar types of 
discrimination that violate generally accepted legal norms recognized 
under principles of international law; 

x Incitement to or promotion of child pornography or other sexual abuse of 
children; or 

x A determination that an applied-for gTLD string would be contrary to 
specific principles of international law as reflected in relevant 
international instruments of law.” (paragraph 3.5.3. of the Guidebook).  
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8. In the present case, the IO has expressly limited his Objection to the fourth ground, 

i.e. he has argued that the applied-for string and its intended use would contravene 
“specific principles of international law as reflected in relevant international 
instruments of law.” 
 

9. Importantly, paragraph 3.5.3. of the Guidebook mandates that “[t]he panel will 
conduct its analysis on the basis of the applied-for gTLD string itself. The panel 
may, if needed, use as additional context the intended purpose of the TLD as 
stated in the application.” 

 
10. In my view the majority misconstrues the grounds for objecting to gTLDs which 

should be primarily the string itself and could also take into account the intended 
use of the string in a subsidiary way “as additional context”.  
 

11. As my co-panelists concede in the Expert Determination there is nothing in the 
string “.hospital” itself that is objectionable. It rather appears that, in their view, the 
intended use of this string is objectionable.  

 
12. In their reasoning arriving at the result that the application is contrary to morality 

and public order, my co-panelists state that “[m]orality and public order require all 
the members of society, either public or private entities, to be extremely cautious 
of human life and health.” (Expert Determination of 11 December 2013, para. 79). 
Such caution would be required because unreliable information retrieved from 
websites could cause serious harm to vulnerable people and to society at large.  
 

13. Apparently this implies for the majority that the Applicant would have to ensure the 
veracity of content on websites registered at domains using the gTLD string 
“.hospital”. In my co-panelists’ view “the sensitivity of .Hospital has a different 
dimension than gTLDs connected with banking or legal services since human life 
and health require greater care than pure commercial activity.” (Expert 
Determination of 11 December 2013, para. 83). 
 

14. In concluding, the majority states that that the “Applicant has failed to appreciate 
the highly sensitive nature of the applied-for string .Hospital as articulated by the 
IO.” (Expert Determination of 11 December 2013, para. 85). Thus, the Objection is 
held valid.  
 

15. It is this finding that the intended purpose of the string “.hospital” by the Applicant 
was considered “contrary to generally accepted legal norms relating to morality 
and public order that are recognized under principles of international law” with 
which I am unable to concur.  

 
16. In my view this construction of the subsidiary relevance of the intended purpose of 

an applied-for string exceeds the powers of this expert panel.  
 
17. It is not the task of an expert panel to rewrite the application standards for gTLD 

strings and to supplement them with higher standards in the public interest. Rather, 
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its task is limited to determining whether a specific applied-for string, taking into 
account its intended use as stated in the application is “contrary to generally 
accepted legal norms relating to morality and public order that are recognized 
under principles of international law.” 

 
18. The grounds for objection listed in paragraph 3.5.3. of the Guidebook provide a 

clear indication that only a very limited set of particularly reprehensible behavior is 
objectionable. The examples listed in the Guidebook referring to the incitement or 
promotion of violence, unlawful discrimination and sexual abuse of children clearly 
illustrate this.  

 
19. The limited scope of the fourth ground of objection in paragraph 3.5.3. of the 

Guidebook is also evident in the ICANN Explanatory Memorandum of 29 October 
2008. Under the heading "Morality and Public Order Objection Considerations in 
New gTLDs" it stated that “[e]xtensive research has shown that it is difficult to 
identify existing generally accepted legal norms relating to morality and public 
order. There are, however, peremptory norms of public international law from 
which no derogation is permitted and which can be modified only by a subsequent 
norm of international law having the same character (jus cogens), such as the 
prohibition of the use of force, the law of genocide, the principle of racial non-
discrimination, crimes against humanity and the rules prohibiting piracy and trade 
in slaves.” (ICANN, New gTLD Program Explanatory Memorandum, p. 3, available 
at http://archive.icann.org/en/topics/new-gtlds/morality-public-order-draft-29oct08-
en.pdf). This implies that only certain particularly reprehensive acts and omissions 
constitute grounds for objection.  

 
20. This concept was taken up by the IO in stating his mission as one of protecting 

against the promotion of seriously offensive behavior. According to the IO, “the 
essential criterion is not to determine whether or not the application is contrary to 
the multiple potential interests of the public who use the global Internet. It is not 
the mission of the Independent Objector to protect personal or commercial 
interests of individual Internet users. The limited public interest objection aims at 
ensuring that no applied-for gTLD string and its intended use is contrary to 
fundamental norms of public order and morality that are recognized under 
international law.” (Website of the Independent Objector, http://www.independent-
objector-newgtlds.org/).  

 
21. The IO also provides an illustration of the limited scope of objectionable application 

by stating that “a limited public interests objection could be triggered in case an 
application promote unlawful activities or international crimes, such as child 
pornography, sale of counterfeit medicines, slavery, torture or genocide; in case it 
endangers international public order or again in case it is obviously against moral 
values that have been transcribed in international norms.” (Website of the 
Independent Objector, http://www.independent-objector-newgtlds.org/). 

 
22. As stated in paragraph 3.5.3. of the Guidebook, in order to take the intended use 

into account, the IO and the Panel of Experts are required to look at the 
application itself.  
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23. Applying these considerations to the present case, one may well consider that the 
application for a string “.hospital” which contains an indication that the intended 
purpose of such a string might be the sale of counterfeit medicine or maybe also 
the offering of unsafe medical treatment or other high risk medical services might 
be objectionable.  

 
24. However, I fail to see that the application by the Applicant indicates any intention of 

inciting or promoting any such highly reprehensive behavior.  
 
25. The Applicant is a commercial domain name provider who intends to offer domain 

sites with the gTLD string “.hospital”. It is the task of such a provider to ensure that 
domains are available and functioning and that specific users may register. The 
prospective domain name provider in the present case is not itself active in the 
health or medical field and there is nothing in the application that lends itself to 
presume that it intends to engage in any activities like the sale of medicine, the 
offering of medical treatment or other medical or hospital services, let alone in the 
sale of counterfeit medicine or other reprehensible behavior.  

 
26. Thus, under the IO’s own standards it would appear difficult to image how the 

present application could be considered to be contrary to “fundamental norms of 
public order and morality that are recognized under international law.” 

 
27. One may criticize that Applicant’s purpose is primarily commercial, regarding the 

applied-for gTLD string as mere “commodity”, but that does not render it contrary 
to “morality and public order”. 

 
28. I am sympathetic with the majority’s concern that the lack of a specific guarantee 

that the Applicant will ensure that the information imparted through internet sites 
registered with the “.hospital” gTLD will be reliable and trustworthy information is 
problematic.  

 
29. However, I cannot tell from the current ICANN registration prerequisites that such 

an implied substantive, content-wise check is a precondition for a gTLD string 
registration. 

 
30. The majority relies heavily on the fact that the present application “does not 

include those specific protection safeguards listed at page 8 of the GAC’s 
comments.” (Expert Determination of 11 December 2013, para. 83). Indeed, on 11 
April 2013, ICANN's Governmental Advisory Committee (GAC) issued an Advice to 
the ICANN Board which stated that extensive additional safeguards should be put 
in place for a whole range of gTLDs including “.hospital”. (Available at 
http://www.icann.org/en/news/public-comment/gac-safeguard-advice-23apr13-
en.htm).  

 
31. The recommended safeguards comprise for all new gTLDs: (i) increased WHOIS 

verification and checks; (ii) expanded terms of use by registry operators to mitigate 
abusive activity; (iii) increased security checks by registry operators, (iv) constant 
record keeping by registry operators to identify frequent inaccurate WHOIS records 
and security threats; (v) provision of mechanisms for the handling of complaints by 
registry operators arising from the provision of inaccurate WHOIS information or 
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the facilitation of infringement activity contrary to applicable law; and (vi) the 
identification of real and immediate consequences for providing inaccurate WHOIS 
information and engaging in infringement or unlawful activity.  

 
32. In addition, the GAC recommended safeguards for new gTLDs carrying a higher 

risk of consumer harm, which include the string “.hospital”, such as: (i) heightened 
use policy requirements in the interest of consumers, (ii) information obligations of 
registrars in this request, (iii) security measures for sensitive health and financial 
data, (iv) strategies to mitigate fraud and other illegal activities, and (v) the 
establishment by registrants of single points of contact for complaints.  

 
33. I agree with my co-panelists that “the issue is not whether ICANN will follow these 

suggestions or not because this Panel is only expected to examine the present 
Application and cannot take into account possible amendments that may be made 
in the future.” (Expert Determination of 11 December 2013, para. 83).  

 
34. However, I feel compelled to conclude that as long as ICANN has not adopted 

these GAC recommendations and added specific additional requirements for 
applications relating to the health sector, it would be inappropriate to demand 
compliance with such recommendations from applicants in order to grant gTLDs.  

 
35. This consideration is all the more relevant to the function of the Expert Panel 

whose task is limited to ensuring that gTLD names, taking into account their 
intended use, are not contrary to “fundamental norms of public order and morality 
that are recognized under international law”. It is not the Expert Panel’s 
assignment to check compliance with registration prerequisites.  

 
36. While I agree with my colleagues that “a hard case [ ] requires not only the simple 

application of legal rules, but also the balancing of different values and rules” 
(Expert Determination of 11 December 2013, para. 89), I do not think that this 
would entitle us to rewrite ICANN’s current registration policy and usurp its 
registration role.   

 
37. Consequently, I have to dissent and would reject the IO’s Objection. I cannot see 

that the IO has met the burden of proof establishing that the intended purpose of 
the Applicant for the gTLD string “.hospital” as stated in its application is contrary to 
“fundamental norms of public order and morality that are recognized under 
international law.” 

 

                
______________________ 

    August Reinisch 
 
(12 December 2013) 
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REFERENCE MATERIALS – BOARD SUBMISSION 2016.02.03.2d 

 

TITLE: Ombudsman Report Regarding Complaint by Hu Yi Global 

Information Resources (applicant for .招聘 (“recruitment” in 

Chinese)) 

 

Summary Background 

Hu Yi Global Information Resources Company (Hu Yi) submitted the only application for 

the new gTLD .招聘 (meaning “recruitment” in Chinese) (Application).  Employ Media 

LLC filed a String Confusion Objection against the Application.  Hu Yi did not provide a 

response to the objection within the allotted time period and was therefore deemed to be in 

default.  Hu Yi sent an email to the International Centre for Dispute Resolution (ICDR), the 

dispute resolution provider handling String Confusion Objections, and explained that Hu 

Yi did not file a timely response due to a “clerical error.”  The ICDR issued its 

determination on 25 September 2013, indicating that the “Objection shall be deemed 

successful” because “it has been determined that the Applicant is deemed to be in default as 

it has failed to file a timely Response to the Objection.”  To reflect this, the status of the 

Application was changed to “Will Not Proceed.”  Subsequently, and nearly two years later, 

Hu Yi and Employ Media reached an agreement and requested that ICANN permit the 

objection to be “withdrawn.”  ICANN explained that there is no mechanism within the 

Applicant Guidebook (Guidebook), dispute resolution procedures, or the New gTLD 

Program processes to allow an objection to be withdrawn after the conclusion of the 

proceedings.   

Hu Yi filed a complaint with the Ombudsman who subsequently investigated the matter, 

and issued an Ombudsman Report on 25 November 2015.  The Ombudsman has 

recommended that the Board “revive” (or cause to be revived) the Application and permit it 

to proceed through the remainder of the new gTLD application process.  In coming to this 

conclusion, the Ombudsman considered several factors, including the linguistic and 

cultural differences at issue, Hu Yi’s efforts to try and resolve the issue within a reasonable 

period following the Objection proceedings, Employ Media’s subsequent request to 

withdraw its objection to, and later support for, the Application, as well as the fact that 

there are no other applicants for the string in question.  Given all of these above-stated 

factors, the Ombudsman concluded that permitting the Application to proceed would have 

no impact on any other applicant and would have no impact on any objector (because there 
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is none).  In addition, there are no further evaluation or objection proceedings to which the 

Application would be subject.  The next step in the application process is the contracting 

phase. 

In light of the unique set of circumstances presented here (namely, the fact that the 

objection was sustained only on procedural grounds, and that the objector later explicitly 

rescinded the objection and in fact supported the Application), and after a review of the 

Ombudsman Report, the Board has determined to follow the Ombudsman’s 

recommendation, and direct the President, Global Domains Division or his designee(s) to 

proceed with processing Hu Yi’s Application for the gTLD .招聘 through the remainder of 

the new gTLD application process. 

 

Document/Background Links 

The following attachment is relevant to the Board’s consideration of the Ombudsman 

Report:  

 Exhibit A is the Ombudsman Report regarding the complaint by Hu Yi, issued on 

25 November 2015.   

 

Other Relevant Materials  

The ICDR’s determination sustaining the String Confusion Objection against Hu Yi’s 

application, issued on 25 September 2013, available at 

http://newgtlds.icann.org/sites/default/files/drsp/25sep13/determination-1-1-1158-95080-

en.pdf.   

 

Submitted by:   Amy A. Stathos, Deputy General Counsel 

Date Noted:   18 January 2016 

Email:    amy.stathos@icann.org 
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Office of the Ombudsman 

Case 15-00147 

In a matter of a Complaint by Huyi Global 

Report dated  25th November 2015 

Introduction 

This investigation relates to a complaint which have been made about the new generic top-level 
domain application for the string .招聘 (label: xn—otu796d meaning “Recruitment” in Chinese). 
The complaint to the Ombudsman is that the ICANN decision refusing to permit reinstatement of 
the application is unfair. 

Facts 

The complainant initially applied for the new string for .招聘. The application preceded on a 
standard basis, and reached the stage where it was possible for a string confusion objection to be 
filed, and accordingly another company called Employ Media LLC filed a String Confusion 
Objection with the relevant tribunal being the ICDR. The Applicant Guide Book provided that the 
objection had to be answered within a strict time period, but unfortunately the complainant did not 
do so within the correct time, and the effect of the objection being unanswered was that the 
objection was sustained. The sting application is recorded ID 1-1158-95080 as “Will Not Proceed.” 

The complainant explains that they  

“Sent an email to the ICDR on June 3, 2013 which stated the reason for not submitting a response 
to the Objection within 30 days. This was a clerical error, which, after being discovered, we made 
absolute best efforts to remedy. However, Huyi Global was, at the time, a new applicant, and a non-
native English speaking and non-Western culture one. At the time, I was not involved in operational 
aspects of the registry business. I am the only native English speaking and Western acculturated 
person within the entire Huyi Global company. Having taken on the responsibility of this issue and 
after reviewing the entire history, I strongly believe that cultural and linguistic differences 
contributed to longer than normal and less than clear communications between Huyi Global and the 
ICDR and ICANN. As such, Huyi Global’s entire “appeal” seemed to drag on with a seeming lack 
of urgency when in fact Huyi had consistently immediately responded to all of ICDR and ICANN’s 
communications, but then waited days and weeks for their responses. We also believe that we were 
exercising a “leave no stone unturned” approach to the problem but since these were unchartered 
for all involved parties, there was no one correct path to follow, but we often felt as if we were being 
penalized for not going about this in the “right way” when no one actually told us what the right 
way should be.” 

The ICANN position is 
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“Thank you for your email of 15 July 2015, regarding Hu Yi Global Information Resources’ new 
gTLD application for .招聘 (“recruitment”).   

As you know, Employ Media LLC filed a String Confusion Objection against Hu Yi Global 
Information Resources’ new gTLD application for .招聘(application ID 1-1158-95080). Hu Yi 
Global Information Resources did not provide a response to the objection within the allotted time 
period and was deemed to be in default. To reflect this, the status of application ID 1-1158-95080 is 
“Will Not Proceed.” 

 Hu Yi Global Information Resources’ new gTLD application for .招聘 has completed all relevant 
New gTLD Program processes as defined by the Applicant Guidebook. As the objection proceeding 
has concluded and the objection has been deemed successful, there are no further avenues for this 
application to pursue within the New gTLD Program. Further, there is no mechanism under the 
Applicant Guidebook, Dispute Resolution procedures, and Program processes for an objector to 
withdraw their objection after the conclusion of the objection. 

 We understand that the parties have reached an agreement and have requested that ICANN permit 
the objection to be withdrawn. However, there is no mechanism within the Applicant Guidebook, 
dispute resolution procedures, or Program processes to allow an objection to be withdrawn after the 
conclusion of the proceedings. ICANN’s decisions relating to this case are consistent with how all 
other new gTLD objections have been processed.” 

  

Investigation 

To undertake this investigation I have had a number of discussions with the complainant, and also 
with Employ Media who were formerly the objector to the string. I have also discussed this with the 
new gTLD team at ICANN to see if it was possible to reach an informal settlement of the 
complaint. I have seen submissions and correspondence from the complainant, together with 
references to the appropriate emails, correspondence and references to the AGB where appropriate. 

I have given both ICANN and Hu Yi an opportunity to comment on several drafts. I am grateful 
that both have taken the trouble to consider the issues in the report. I have taken into account 
supplementary material which both have provided. 

Issues 

The issue which I am required to investigate is whether the action by the new gTLD team in 
recording this application as not able to proceed, is fair. This is a situation where the AGB was silent 
on the process, rather than directly preventing or prohibiting the application from proceeding. 

Jurisdiction 
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This is a matter where I clearly have jurisdiction because I have been asked to investigate issues of 
fairness and process, which are specifically set out in ICANN Bylaw V.  

 

Reasoning 

When I first received the complaint I was initially concerned about the delay in coming to my office 
with the complaint. The string objection took place in 2013, although there is no doubt that there 
was a fairly prompt response from the complainant when they discovered that the relevant email had 
been overlooked, and the time for objection had passed. There followed a long and fairly delayed 
exchange of emails and the formal complaint was made to me on the 9 June 2015. Following the 
complaint, I needed time to investigate the background and met with Alex Lee and others to discuss 
the matter on a number of occasions. I tried to suggest that this could be dealt with informally, 
because the objector had formally notified that they no longer objected to the string. 

However the response is as cited above, that the AGB did not provide any ability to revive the 
application. 

The point which has been made by the complainant, that their understanding of English was not 
sophisticated, is a factor in my opinion. A sophisticated and complex application system in a second 
language must be a formidable obstacle to any potential applicant operating in an English only 
application process. But notwithstanding this they did try to resolve the issue within a reasonable 
period. 

The second issue which I regard as important, is that on discussions with the objector, it is clear that 
they accepted that there objection would probably not have succeeded in any event, if the 
complainant had responded within the specified time. But more importantly, after discussions with 
the complainant, they have specifically withdrawn the objection. In a situation where there are no 
other applicants for this string, and because the AGB is largely silent, I see no reason why this 
application should not proceed. 

In the supplementary material provided by ICANN, they emphasised the difficulties presented by 
the rejection by ICDR in the absence of a response to the objection. It is acknowledged that the 
AGB is silent on what should be done next, but their position is that the application came to an end 
at that point. Hu Yi emphasise that they were dealing with cultural and linguistic differences, 
different time zones and sophisticated and complex Western centric application processes. They 
emphasise the subsequent acknowledgement by the objector that they may not have succeeded on 
the merits, but now support the application. 

It is an essential part of the role of an ombudsman to look at overall fairness of the process. This 
means I need to look at the overall picture, rather than take a rule centric approach to process and 
procedure. In this case no other party will be affected as the objection no longer is relevant. The 
applicant has undoubtedly spent a very substantial sum of money which would be wasted otherwise. 
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If this is placed in proportion, the unfairness to Hu Yi is significantly greater than any difficulty that 
this might cause to the progression of the application. It is unlikely to have any precedential effect 
because the new gTLD program is virtually completed. On the balance, the procedural difficulties 
should not be insurmountable. 

It is my opinion that it would be unfair for this application not to proceed, and I therefore 
recommend that it be permitted to continue down the path to delegation. 

Result 

As a result of this investigation, I recommend that the complaint be sustained and that the matter go 
back to the new gTLD committee or the appropriate ICANN person, and the application be revived 
and proceed. 

Chris LaHatte 

Ombudsman 
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GAC Advice – Dublin Communiqué (21 October 2015): Actions and Updates  
As of 19 January 2016 

 GAC Register # GAC Advice  Action/Update 
1. SAFEGUARDS  

 
2015-10-21 
gTLD 
Safeguards : 
Current Round 
 

The GAC advises and urges the Board to develop 
and adopt a harmonized methodology for 
reporting to the ICANN community the levels and 
persistence of abusive conduct (e.g., malware, 
botnets, phishing, pharming, piracy, trademark 
and/or copyright infringement, counterfeiting, 
fraudulent or deceptive practices and other 
illegal conduct) that have occurred in the rollout 
of the new gTLD program.  

 The Board accepts this advice and notes the ongoing 
work of the community, including the GAC, on 
developing a framework to help guide Registry 
Operators as they implement the requirement in the 
New gTLD Registry Agreement to “periodically conduct 
a technical analysis to assess whether domains in the 
TLD are being used to perpetrate security threats, such 
as pharming, phishing, malware, and botnets. Registry 
Operator will maintain statistical reports on the 
number of security threats identified and the actions 
taken as a result of the periodic security checks. 
Registry Operator will maintain these reports for the 
term of the Agreement unless a shorter period is 
required by law or approved by ICANN, and will 
provide them to ICANN upon request.” 
 
To this end, a Framework Drafting Team was formed in 
July 2015. It is composed of 44 representatives from the 
GAC PSWG (9), Registries (30) and Registrars (5). The 
Registries and Registrars produced the first draft of a 
best practices Framework for the Drafting Team to 
review and provide feedback. In the spirit of mutual 
agreement, the group is working collaboratively 
together to with the view to ultimately publish a final 
draft Framework for public comment. The next steps 
are for the Drafting Team to discuss feedback, and once 
provided, and it is anticipated the Drafting Team will 
have an in person meeting during ICANN 55.  
 
Additionally, in the 18 October 2015 iteration of the 
GAC-NGPC Scorecard, the NGPC noted that the ICANN 
community is considering the issue of abusive domain 
names as part of the current exercise of assessing the 
New gTLD Program. The Scorecard lists the various 
reviews and metrics where this matter is being 
analyzed. 
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 GAC Register # GAC Advice  Action/Update 
2. FUTURE 

ROUNDS 
2015-10-21 
Future gTLD 
Rounds 
 

The GAC advises the Board that before defining 
the modalities for future rounds, a rigorous 
assessment of all public policy related aspects of 
the current round should be undertaken, taking 
into account the advice given by the GAC on this 
subject since the beginning of the New gTLD 
process, including advice relating to community-
wide engagement on the issues of 
communication to and access by developing 
countries and regions; and advice regarding past 
policy decisions taken by the Board to reserve 
the Red Cross and Red Crescent designations and 
names. 
 
In this regard, the GAC expects that those 
elements of the current framework for new 
gTLDs that are considered appropriate by the 
GAC will remain and that the elements that are 
not considered satisfactory will be improved for 
subsequent rounds. 

 The Board accepts this advice and acknowledges that as 
part of the reviews and activities related to evaluating 
the New gTLD Program, there is an opportunity for 
rigorous assessment of the public policy related aspects 
of the current round of the Program. There are a 
number of reviews currently underway including, but 
not limited to, Rights Protection reviews, Program 
Implementation reviews, and Economic studies. While 
there is a not a separate Public Policy review 
contemplated as part of the New gTLD Program 
reviews, the Board notes that public policy matters 
often arise in the discussion and analysis of specific 
topics, and are therefore considered an analyzed in the 
reports. The current status of all of the ongoing reviews 
is available here. The Board stands ready to receive 
input and advice from the GAC on public policy related 
aspects matters of Program reviews, in particular, as 
they relate to concerns of governments, particularly 
matters where there may be an interaction 
between ICANN’s policies and various laws and 
international agreements or where they may affect 
public policy issues (see ICANN Bylaws Art. XI, Sec. 
2.1.a). 
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 GAC Register # GAC Advice  Action/Update 
3. IGO 

PROTECTIONS 
2015-10-21 
Protection for 
IGOs 
 

The GAC advises the Board to facilitate the timely 
conclusion of discussions of the “small group” 
and the NGPC in an effort to resolve the issue of 
IGO protections. 
 

 On 16 July 2015, the “small group” of representatives of 
IGOs, the GAC and the NGPC met and outlined a draft 
proposal for dealing with the protection of IGO 
acronyms (the “Proposal”). The Proposal is under 
review and will be circulated to the GAC and the GNSO 
for review and consideration.  
 
As previously discussed, on 30 April 2014 the Board 
took action requesting additional time to consider 
certain GNSO consensus policy recommendations that 
differ from advice from the GAC to the Board with 
respect to protections for IGO names and acronyms, 
among other things. Subject to additional input received 
from the relevant parties about the Proposal, it is 
anticipated that the Board will need to consider 
whether or not to adopt the Proposal and to address 
any remaining open consensus policy recommendations 
from the GNSO on the topic.  
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 GAC Register # GAC Advice  Action/Update 
4. COMMUNITY 

PRIORITY 
EVALUATION 

2015-10-21 
Community 
Priority 
Evaluation 
 

The GAC advises the Board that: 
i. the GAC reiterates previously expressed 
concerns that the Community Priority Evaluation 
(CPE) process has not met the expectations of 
applicants and notes that all the successful 
applications are currently the subject of dispute 
resolution procedures; 
ii. the GAC expects the current specific 
problems faced by individual applicants to be 
resolved without any unreasonable delay, and in 
a manner in which justified community interests 
are best served; 
iii. the GAC notes possibly unforeseen 
consequences for community applicants of 
recourse by competing applicants to other 
accountability mechanisms; and the specific 
challenges faced by some community applicants 
in auctions when in competition with commercial 
applicants; 
iv. the GAC will take into account the final 
report of the ICANN Ombudsman on this issue 
when preparing the GAC’s input into the GNSO’s 
review of issues for improving procedures 
relating to community-based applications in the 
next gTLD round; and the Competition, Trust and 
Consumer Choice Review (CCT) under the 
Affirmation of Commitments. 

 The Board acknowledges that the GAC continues to 
keep under review the community application process 
for new gTLDs. At the 20 January 2015 meeting of the 
ICANN Board Governance Committee (BGC), the BGC 
authorized the Ombudsman to proceed with his “own 
motion” investigation regarding issues of fairness 
around the transparency of the Community Priority 
Evaluation (CPE) process and applicants’ ability to 
provide materials to the panel conducting the CPE 
process. The Ombudsman published his report on 13 
October 2015, which is available for review at the 
following: https://omblog.icann.org/. 
 
Additionally, the Board notes that it previously 
provided input to the GNSO on suggested areas for 
possible policy development for subsequent rounds of 
the New gTLD Program. In its 24 November 2014 letter 
to the GNSO, the Board identified CPE and community 
applications as a topic that the Board believes would be 
appropriate for discussion in an evaluation of the 
current gTLD application around and for possible 
adjustments for subsequent application procedures. 
The Board notes that the Preliminary Issue Report on 
New gTLD Subsequent Procedures (31 August 2015) 
includes a discussion of community applications, taking 
note of the concerns raised by the GAC in various 
Communiqués. The Preliminary Issue Report is a 
precursor to the GNSO considering whether or not to 
undertake a policy development process.  (See Section 
4.4.5 of the Preliminary Issues Report). At its 17 
December 2015 meeting, the GNSO Council adopted a 
resolution to initiate a PDP to consider and analyze 
issues discussed in the Final Issue Report on New gTLD 
Subsequent Procedures.  
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 GAC Register # GAC Advice  Action/Update 
5. TWO-

CHARACTER 
LABELS 

2015-10-21 
Use of 2-letter 
Country Codes 
and Country 
Names at the 
Second Level 
 

The GAC notes that the process for considering 
comments for two-character letter/letter labels 
launched on the 6th October 2015 is not 
consistent with GAC advice which recommended 
that governments’ comments be fully considered. 
That advice was accepted by Board resolution 
2015.02.12.16.  
 
GAC Members have now been asked to clarify 
which specific TLDs their comments pertain to, 
and to explain how the release of the two-letter 
label will cause confusion with their 
corresponding country code. The GAC reiterates 
its advice on this issue and  
 
a. advises the Board that:  

i. comments submitted by the relevant 
Governments be fully considered 
regardless of the grounds for objection.  

 
b. The GAC further advises the Board to:  

i. be mindful of governments’ capacity 
limitations and asks the Board to facilitate 
simplification of the process for providing 
comments to address their concerns.  

 
c. With respect to new requests for release, the 
GAC advises the Board to:  

i. task ICANN to work with the GAC 
Secretariat to address the technical issues 
with comment forms and in the interim  
ii. offer alternative means for comments.  

 The Board has concerns with the GAC advice noting that 
the two-character comments consideration process 
launched on 6 October “is not consistent with GAC 
advice which recommended that governments’ 
comments be fully considered.” The process for 
evaluating comments states, “Comments will be 
reviewed and considered by ICANN in determining 
whether to authorize the release of requested 
Letter/Letter Two-Character ASCII Labels. ICANN will 
evaluate comments in light of the standard in the 
registry agreement….”  
 
Since the standard established in the registry 
agreement is confusion with the corresponding country 
code, comments will be evaluated against such 
standard. Comments not pertaining to confusion might 
be directed to other recourse mechanisms outside of 
the Authorization Process, such as the registry Abuse 
Point of Contact.  
 
The Board would like to clarify that all comments from 
relevant governments are fully considered under the 
current process. The Board has also taken into 
consideration input from the Registry Stakeholder 
Group expressed in its 9 November 2015 letter to the 
Board. As part of ICANN’s consideration of submitted 
comments, staff has performed outreach to 
governments to seek clarification of comments 
previously submitted. This further demonstrates 
ICANN’s ongoing consideration of comments received, 
regardless of the grounds for the comment. The Board 
stands ready to hear from the GAC if it has a different 
understanding or specific concerns about comments 
being “fully considered”.  
 
With respect to governments’ capacity limitations and 
working with the GAC Secretariat to address the 
technical issues with comment forms, the Board notes 
that staff held multiple webinars with members of the 
GAC to work through these issues and governments are 
continuing to submit comments via the Authorization 
Process.   
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REFERENCE MATERIALS - BOARD PAPER NO. 2016.02.03.2f 

 

TITLE: Board Governance Committee Recommendation Regarding 

Implementation of Public Interest Commitments for .DOCTOR 

Registry Agreement  

This document provides an overview of the background facts regarding the GAC’s advice 

concerning .DOCTOR and the NGPC’s response to the advice.  

1. .DOCTOR was included as one of the Category 1 strings requiring additional 

safeguards in the GAC’s Beijing Communiqué (11 April 2013). 

2. ICANN initiated a public comment period (23 April 2013) to solicit input on how 

the NGPC should address the GAC’s safeguard advice in the Beijing 

Communiqué. 

3. On 29 October 2013, the NGPC sent a letter to the GAC about its proposed 

implementation of the Category 1 Safeguard advice in the Beijing Communiqué. 

a. The NGPC proposed to modify the text of the Category 1 Safeguards as 

appropriate to meet the spirit and intent of the advice in a manner that 

allowed the requirements to be implemented as Public Interest 

Commitments (PICs) in Specification 11 of the New gTLD Registry 

Agreement. 

b. The NGPC also proposed to distinguish the list of strings between those 

that the NGPC considered to be associated with market sectors or 

industries that have highly-regulated entry requirements in multiple 

jurisdictions, and those that do not. The Category 1 Safeguards in the PIC 

would apply to the TLDs based on how the TLD string was categorized 

(i.e. the highly-regulated TLDs would have 8 additional PICs, and the 

others would have 3 additional PICs). A copy of the PICs is included in 

the Reference Materials.  
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c. In the October 2013 proposal, .DOCTOR was not proposed to be 

classified as “highly-regulated,” and thus it would be required to have 3 

additional PICs in its Registry Agreement.  

4. In the GAC’s Buenos Aires Communiqué (20 November 2013), the GAC advised 

the Board “to re-categorize the string .doctor as falling within Category 1 

safeguard advice addressing highly regulated sectors, therefore ascribing these 

domains exclusively to legitimate medical practitioners. The GAC notes the 

strong implications for consumer protection and consumer trust, and the need for 

proper medical ethical standards, demanded by the medical field online to be fully 

respected.” (Emphasis added.) 

5. The NGPC considered the GAC’s Buenos Aires advice, and in the iteration of the 

Scorecard from 5 February 2014, the NGPC: 

a. adopted the proposed implementation of Category 1 Safeguards that was 

sent to the GAC in October 2013; and 

b. accepted the GAC’s Buenos Aires advice to reclassify .DOCTOR to 

highly-regulated so that it would be required to have the 8 additional PICs, 

and to “ensure that domains in the TLD are restricted to legitimate 

medical practitioners.” (Emphasis added.) 

6. In January 2015, staff contacted the three contending .DOCTOR applicants in 

advance of the “private auction,” which was scheduled for late January 2015.  To 

implement the NGPC’s action regarding .DOCTOR, staff informed the applicants 

that in addition to the standard eight PICs for Category 1 strings in the highly-

regulated category, an additional PIC would be required to ensure that domains 

would be restricted to legitimate medical practitioners. The additional PIC would 

read as follows: “Registry Operator will ensure that the domains in the TLD are 

ascribed exclusively to legitimate medical practitioners.” 

7. On 21 January 2015, Donuts sent an email to the CEO and some members of the 

NGPC raising concerns that the PIC developed by staff for .DOCTOR goes 
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beyond what the NGPC action called for in its 5 February 2014 

Scorecard/resolution. The email stated that .DOCTOR is being singled out for 

disparate treatment far beyond that of any other highly sensitive TLD. The NGPC 

discussed the email from Donuts at its 12 February 2015 meeting, and after 

discussion, the sense of the NGPC was for staff to continue to move forward with 

implementation of the NGPC’s 5 February 2014 resolution on the matter. 

8. On 12 March 2015, Brice Trail filed Reconsideration Request 15-3.  

9. At its 6 May 2015 meeting, the Board Governance Committee (BGC) began 

discussions about Reconsideration Request 15-3, and postponed making a final 

determination on the Reconsideration Request, but instead recommend that “the 

NGPC again review the proposed implementation of a public interest commitment 

for the .DOCTOR TLD, and to re-evaluate the NGPC’s 12 February 2015 

determination.” 

10. The NGPC was decommissioned in October 2015, and the Board is now 

considering its response the BGC’s recommendation. One response option that 

the Board is considering is a suggestion from Brice Trail asking ICANN to 

consider a “compromise solution, namely to require a registrant to demonstrate 

‘legitimate medical practitioner’ status only if the registrant holds itself out as a 

medical practitioner. An obstetrician applying for OBSTRETICS.DOCTOR, for 

example, would have to demonstrate his or her qualification to practice 

medicine.” Brice Trail notes that the benefit of this solution is that it “would help 

protect against abuse of medical uses of the domain by non-practitioners (the very 

conduct the GAC seeks to prevent), and at the same time avoid potential 

discrimination against other legitimate, nonmedical uses of the domain (conduct 

also opposed by the GAC).” 
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                               REFERENCE MATERIALS - BOARD PAPER NO. 2016.02.03.2g 
 

 

TITLE: Establishing a Set of KPIs for Board 

Performance and Improvement Efforts 

(ATRT2 Rec. 1, 2 & 3) 
 

Background: 

On June 26, 2014, the Board approved the ATRT2 recommendations (2014.06.26.14) 

among which Recommendations 1, 2 & 3 directly related to the Board’s performance and 

improvement efforts.  They read as follows. 

Rec. 1: “The Board should develop objective measures for determining the quality of 

ICANN Board members and the success of Board improvement efforts, and analyze those 

findings over time” 

Rec. 2: “The Board should develop metrics to measure the effectiveness of the Board’s 

functioning and improvement efforts and publish the materials used for training to gauge 

levels of improvement”. 

Rec. 3: “The Board should conduct qualitative/quantitative studies to determine how the 

qualifications of Board candidate pools change over time and should regularly assess 

Directors’ compensation levels against prevailing standards” 

In addition to the above, prior to the approval of the ATRT2 recommendations and in line 

with its charter, the BGC recommended that the Board encourage and support training and 

development efforts (BGC recommendation of 23 March 2014).  The Board approved this 

recommendation from the BGC on 30 April 2014.   

Implementation Actions Taken to Date: 

As a result of the above-mentioned Board resolutions and the ATRT2 recommendations, the 

following items have already been developed or completed: 

- A full on-boarding Training Programme has been developed encompassing governance 

principles/best practices, basic finance, budget and fiduciary responsibilities, history of 

ICANN, structure and role of the SOs & ACs, law & regulation and tools; 

- A post-training survey to measure satisfaction and training effectiveness has been 

created; 
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- An online Board training platform was put in place in cooperation with ICANN-Learn 

(http://learn.icann.org/courses/onboarding-icann-board) to allow Board members to 

make use of online development training; 

- Board members completed self-assessment forms describing their experience that will 

serve as a basis for the development of individual training plans specialized for each 

Board member; 

- An exit questionnaire is now in use for Board members leaving the Board to help 

ICANN learn from their experience as ICANN Board members; 

- Training Material provided by third parties have been published, to the extent that 

ICANN has had the right to do so (https://www.icann.org/resources/pages/training-

materials-2015-06-09-en) 

- On April 24, 2015, the Board completed the “On-Boarding” training modules on 

governance/best practices and basic finance, budget and fiduciary responsibilities.  The 

new Board members since that time have also completed the on-boarding programme.  

As of the date of this document, the full Board has completed the modules, which 

allows the Board to establish a common baseline against which to measure 

improvements over time.  

- With regards to Rec. 3, the process for benchmarking Directors’ compensation has been 

operationalized for several years.  The commitment is to review Board member 

compensation regularly, and the current plan anticipates every two years, if feasible and 

practical.  The most recent benchmarking of Board member compensation took place 

during the first half of 2014, as identified in the July 2014 resolution on Board 

compensation (See https://www.icann.org/resources/board-material/resolutions-2014-

07-30-en#2.b).  The independent valuation report on Board compensation that lead to 

this resolution was posted for public comment on 30 April 2014. (See 

https://www.icann.org/en/system/files/files/board-compensation-considerations-

30apr14-en.pdf.) 

Implementation Action Taken Here and Going Forward: 
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The ATRT 2 recommendations 1 and 2 call for the Board to develop measures/metrics for 

its performance and improvement efforts.  The proposed initial set of KPIs for the Board's 

review and adoption is attached to these Reference Materials as Attachment A.  

These KPIs are designed to be specifically responsive to ATRT2 Recommendations 1, 2 

and 3 on the required Review timeline.  Separately, and, in addition to these KPIs, the 

Board plans to take a holistic look at 'Board Performance' and continue to develop a more 

comprehensive, richer set of KPIs with which the Board can measure its effectiveness over 

time, which will be assessed, evaluated and revised as circumstances dictate. 

Document/Background Links 

Attachment A includes the relevant KPIs being approved by the Board today.  
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