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1 Summary
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Introduction

The Internet Corporation for Assigned Names and Number (ICANN) Bylaws define the

purpose of the At-Large Advisory Committee (ALAC) as being:

‘To consider and provide advice on the activities of ICANN, insofar as they relate to

the interests of individual Internet users.’

The Bylaws require an independent review of the performance and operation of each arm of

ICANN every three years. The goal of each review is to determine:
1. Whether that organization has a continuing purpose in the ICANN structure; and

2. If so, whether any change in structure or operations is desirable to improve its

effectiveness.

ICANN announced on 10 February 2008 that it had appointed Westlake Consulting Limited
(WCL) to conduct the first such independent review of the ALAC.

WCL Review Team members attended ICANN'’s February 2008 New Delhi meeting, where
they interviewed a significant number of people about the ALAC. After the New Delhi
meeting, WCL has conducted extensive further research and interviews and has received
email feedback and comments from a range of people. WCL Review Team members
presented their draft report at ICANN’s June 2008 Paris meeting and they have produced

this final report, after considering comments and feedback both at and after that meeting.

The Review Working Group set up by the ICANN Board intends to deliver its draft
recommendations at ICANN’s November 2008 meeting, in Cairo, and its final report in time

for Board decision at ICANN’s first meeting of 2009, in Mexico City.

The WCL Review Team members drew on the information gathered and their experience in
governance roles in commercial and non-profit organizations in order to draw conclusions

and make recommendations about the purpose, structure and operations of the ALAC.
History of the ALAC

In March 2003 the ICANN Board resolved to create the Interim ALAC as a transitional
arrangement progressing to the ALAC structure. At-Large Structures (ALSs) representing
individual Internet users would form five geographically-based Regional At-Large
Organizations (RALOs). These in turn would appoint 10 of the fifteen members of the ALAC,

the other five being appointed by the Nominating Committee (the NomCom).

The main process of institution building — certifying the ALSs and forming the RALOs — was

completed in early 2007 with the establishment of the final RALO. Since then the ALAC has

Westlake Consulting Limited
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been in its current form, which we refer to as ‘ALAC 1.0’, as we have distinguished it from

the Interim ALAC. This report provides a largely forward-looking review of ALAC 1.0.
Purpose of the ALAC
In our view, the ALAC serves two purposes:

= To provide an opportunity for individual Internet users to participate in ICANN’s

activities; and

= To be a vehicle for ICANN’s accountability to the Internet community in accordance

with its core values and its bottom-up, consensus-based method of operation.

We note that ICANN itself has a relatively narrow purpose, which in brief is to coordinate
the Internet’s naming and numbering system so that computers can find and communicate
with each other. Nevertheless, we consider that ICANN’s activities affect individual Internet

users, who have a right to contribute.
Structural options

During the course of our interviews and information gathering, we considered several

options presented to us, including the following:

1. Convert the ALAC from an Advisory Committee to a Supporting Organization (ALSO);
Set up the ALAC as a constituency within the Generic Name Supporting Organization
(GNSO), either as an extension of the Non-Commercial Users Constituency (NCUC)
or as a separate constituency;

Merge the ALAC with/into the Internet Society (ISOC);

Channel individual Internet user participation through the ICANN Ombudsman;

Integrate the ALAC and the Nominating Committee (NomCom);

o a r W

Abolish the ALAC and allow involvement directly from individual Internet users or the
ALSs; and

7. Abandon attempts to involve individual Internet users who are not part of other
constituencies such as domain name registries or regional Internet registries;

8. Retain the status quo.

The WCL Review Team considers that ‘ALAC 1.0’ as it has existed for the last year has the
structures, the mechanisms and the leadership to play an influential role, and that its future
success now depends on how well it seizes the opportunities it has in order to make itself

heard.

Westlake Consulting Limited
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Geography

The regions the RALOS are formed from are allocated according to ICANN’s geographic
regional structure, which is not well aligned with global population distribution and which is

increasingly unrepresentative of world-wide Internet usage, as illustrated by the following:

= The Asia-Pacific region, as defined by ICANN, makes up more than 60% of total

world population, yet represents only one of ICANN'’s five geographic regions;

e China is now estimated to have more Internet users than the USA, this number

having grown approximately nine-fold since 2000; and

* Internet penetration in the large countries of Asia is only around 15-20%, and
therefore has considerable growth potential, while in Europe and North American

penetration is already more than 70%.

We have recommended that regional balance can be addressed to some degree by
increasing the number of NomCom appointees to the ALAC by two members, both of whom
would be from Asia, and that this change be reviewed at the next triennial review of the
ALAC.

ALAC influence
The channels through which the ALAC exercises its influence are tortuous but extensive:

e The ALAC appoints five of the 17 voting members of the NomCom (nearly 30%).
This gives the ALAC significant, although indirect, influence over appointments to

most of the policy-setting units of ICANN, and the Board;

e The ALAC appoints Liaisons to the Board and other parts of ICANN. Through this
mechanism, the ALAC can participate in most of the key policy-making processes,

although Liaisons do not have the right to vote.

We have recommended that the current structures, which have taken several years to
build, should now be given the chance to demonstrate their value. However, we have also
recommended that the role and continuation of the RALOs should be reconsidered at the
next review of the ALAC, with a view to simplifying the complex structure by which

individual Internet users can participate.
Board Liaison

The WCL Review Team received several submissions relating to the ALAC’s lack of a voting

position on the Board of ICANN. The arguments have ranged between two extremes:

Westlake Consulting Limited
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e The ALAC needs to be able to vote at the Board in order to exercise real

influence; and

e The debate over a vote is a diversion from the substantive question of how the
ALAC and its Liaison should best contribute to the Board’s decision-making

process.

In our experience, effective Boards make most of their decisions through a consensus-
building process, rather than the mechanism of a formal vote. If the ALAC Board Liaison had
a right to vote, this might lead to a reduction in consensus-building in favour of a more

confrontational, majority-seeking approach.
A further consideration in relation to Board voting was over the Duties of ICANN Directors:

‘... To act in what [Directors] reasonably believe are the best interests of ICANN and

not as representatives of the entity that selected them ...

The ALAC Liaison to the Board can participate in Board affairs and receive all Board
information, but retains a total commitment to representing the ALAC cause. If this Liaison
became a voting board position, the influence of the ALAC would be diluted, rather than
increased, since the member would have the duty (set out above) to act in the interests of

ICANN and not as the representative of the ALAC.

We have recommended that the ALAC continue to appoint a Liaison to the Board, and that
this person should not be a member of the Board with voting rights (i.e. no change from the
current position). However we have also recommended that the Liaisons should be

appointed for a term of two years.
How effective is the ALAC?

If one regards the years of the Interim ALAC as dominated largely by institution-building,
with relatively little opportunity for contribution to development of policy, it becomes easier

to understand the diversity of opinions about the ALAC that we have received, for example:
e ‘The ALAC is a complete waste of time.’
e ‘ALAC has made significant improvement over the past 1-2 years.’
e ‘It has always puzzled me whether ALAC has any substantial agenda.’
e ‘The ALAC is the conscience of ICANN.’

Many of the opinions we received appeared to relate to the Interim ALAC and were therefore

of varying relevance to ‘ALAC 1.0'.

Westlake Consulting Limited
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The WCL Review Team noted some favourable comments about the ALAC’s recent
contribution in areas of policy development, but the perceptions were still at best mixed. We
have recommended that the ALAC improve its effectiveness by establishing formal
planning processes. This should articulate what the ALAC was trying to achieve, how it
would do so and how it would be assessed. In turn, this should build credibility more across
ICANN as well as provide greater internal clarity of purpose for its members, including the
RALOs and ALSs.

We have noted that the level of ICANN staff resource dedicated to the ALAC is still low,

despite an increase in the last few months.

We have recommended increases in dedicated staff support for the ALAC, by up to one
full-time person per region and that the ALAC Chair negotiate annually a support agreement
with ICANN staff.

QOutreach

A significant proportion of certified ALSs appear to be inactive and very few have been
certified in the last year. One credible explanation for this is there is little incentive for
active involvement unless ICANN makes greater efforts to communicate with and involve
them. We note that ICANN has recently taken steps to address this situation, including
creating brief position papers on policy matters and making progress in language

translation.

In the view of some submitters, a number of barriers to greater individual user participation

remain, including:
e Short turn-around times required in policy development processes;
e Technical complexity of some of the big policy issues;
= Inadequate access to the Internet in some parts of the world;

= The extended, and often robust, nature of discussions on some of the At-Large

Email lists, a style which does not sit comfortably with some cultures; and
» Language remains a barrier for some.

We have recommended a number of ways in which ICANN and the ALAC might address

these issues and provide more effective web-based tools for individual user participation.
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Conclusion

The WCL Review Team considers that ‘ALAC 1.0’ has made significant progress in recent
months. We observe that some members of the ICANN community continue to question the

need for the ALAC and are sceptical about the value it provides.
We therefore recommend that:

= The ALAC should continue to contribute actively to ICANN'’s policy development

processes;

= ICANN'’s outreach activities must be made consistently relevant to the needs of

individual Internet users throughout the world; and, finally,

= The ALAC must ensure that it is seen within ICANN as being a valuable

component of the total ICANN structure.

The WCL Review Team is left with a question that it is at this stage unable to answer.
Individual Internet users increasingly regard the Internet as essential (and largely invisible)
infrastructure, similar to telephones, electricity and postal services. As long as these
continue to function, most users do not give them much thought. Therefore, while we
recognise the significant resources and effort that have gone into developing the At-Large
structures, the question remains: is there sufficient interest, among the 1.4 billion individual

users of the Internet, for them to participate in the specialized technical role of ICANN?

We believe that there are valid reasons why the individual Internet user should care about
ICANN. It remains to be seen over the next few years whether they care enough to

participate in ICANN through the ALAC.
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1.1 Recommendations

Recommendation 1

That the number of NomCom appointees to the ALAC should be increased from five to
seven, and that this structure should specifically be revisited at the next triennial review
taking account of the then existing Geographic Regional Structure of ICANN.
Recommendation 2

That all members of the ALAC (and, ideally, of the RALOs) should be given clear position
descriptions.

Recommendation 3

That the current distribution of the RALOs be left unaltered until at least the next ALAC
review.

Recommendation 4

That ICANN should implement an activity-based costing system in order to improve
resource management.

Recommendation 5

That ICANN should provide further resourcing to support the ALAC, to the extent of (up to)
one new employee per region.

Recommendation 6

That the ALAC Chair negotiate an annual support agreement with ICANN staff, setting out
agreed expectations and performance indicators.

Recommendation 7

The ALAC position on the Board should remain that of a Liaison, with rights to full
participation and information, but no voting rights.

Recommendation 8

That the term of appointment of the Board and other Liaisons be extended to two years,
subject to the ALAC retaining the 'right of recall' under the Rules of Procedure, Rule 11 -

Recall Votes.
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Recommendation 9
That ICANN staff should create a brief and multi-lingual guide to ICANN and the ALAC,
aimed at individual Internet users and ALSs.
Recommendation 10
That the ALAC should develop:
e A simple annual Statement of Intent which specifies the current issues and priorities,

objectives and activities for the next 12 months, and defines measures of success for
each of the activities and objectives. This document should be strongly aligned to

ICANN’s Strategic and Operational Plans and be published on the ALAC website;
« Before the next ICANN annual planning cycle, the ALAC should develop a Strategic
Plan of its own (complementing the broader ICANN Strategic Plan).

e Following the development of this Strategic Plan, the ALAC should then generate an
annual Operating Plan which cites the activities and resources required to support
the Strategic Plan during that year (also complementing the corresponding broader
ICANN Strategic and Operating Plans and fitting the same planning cycle).

Recommendation 11

That the term of appointment of the ALAC Chair should be extended to two years.

Recommendation 12

That the ALAC should explore ways to differentiate between organizations that genuinely
represent individual Internet users, and are therefore ALS candidates, as opposed to those
which may be a better fit with the the NCUC.

Recommendation 13

That the ALAC should publish on its website trends in the average time taken from receipt of
an ALS application to decision.

Recommendation 14

That regular ALS compliance reviews be conducted and the non-compliance provisions be

applied as appropriate.
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Recommendation 15

That ICANN should develop clear sanctions for non-compliance. These might include:
ineligibility for ICANN travel funding; loss of voting rights; or being suspended until the
matter is remedied.

Recommendation 16

That any outstanding issues relating to Ombudsman reports 05-1090 and 06-317, should be
dealt with as soon as possible by the ICANN Board or the ALAC (as appropriate).
Recommendation 17

That the ALAC should develop a clearly defined process for the engagement of the At-Large
community in developing policy positions.

Recommendation 18

That the ALAC should use multi-lingual wikis rather than the current email lists to allow the
At-Large community to more easily observe and participate in the development of policy
positions.

Recommendation 19

That ICANN should increase the public comment period to 45 calendar days in order to allow
a greater time period for At-Large community consultation in all regions.

Recommendation 20

That the ICANN Board should amend the Travel Policy to pay for accommodation expenses
(including breakfast and internet access fees) and where practicable accommodate At-large
members at or very near the main conference venue. The per diem amount (to cover other
appropriate daily expenses) should also be available as a cash advance for those that

require it.
Recommendation 21

That private email lists should be used only for appropriate non-public discussion.

Recommendation 22

That ICANN should continue to work on its language policy, including translation and other

services.
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Recommendation 23

That ICANN staff should manage and maintain content of the various ALAC wikis.

Recommendation 24

That the ALAC should replace email lists with wikis for policy discussions in particular and

continue the evaluation of Web-based tools to facilitate discussion and collaborative

working.
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2 Purpose of the review
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The rationale for the At-Large Advisory Committee (ALAC), as described in Article XI,
Section 2, Paragraph 4(a) of the Bylaws, is:

"To consider and provide advice on the activities of ICANN, insofar as they relate to

the interests of individual Internet users."

In accordance with Article 1V, Section 4, Paragraph 1 of the ICANN Bylaws, the independent

review of the ALAC is to determine:

e Whether the organization has a continuing purpose in the ICANN structure, and if so,
e Whether any change in structure or operations is desirable to improve its

effectiveness.

The Board Governance Committee (BGC) has formed a Review Working Group* to consider
this independent review of the ALAC in order to provide final recommendations to the
Board. After a period of review and public consultation the structure or operation of the

ALAC may be amended by a two-thirds majority of the full Board.

2.1 Our methodology

The methodology adopted for the ALAC review consists of three overlapping phases:

evidence gathering; analysis; and producing the report.
Evidence gathering

Our evidence includes facts, historical evidence and input from stakeholders. Where
possible, we refer to the underlying evidence in this report. Evidence gathering was the
longest phase, lasting from shortly before the February 2008 New Delhi meeting until a few
weeks before the report was produced. A feature of this review process was the extreme
amount of information available, given the willingness of the many participants to talk to us
(some many times), and the trove of information about ICANN and its history that can be

found on the Internet.

Specifically, the information gathering phase involved:

1 ICANN, Board Minutes for a Special Meeting, 23 January 2008, http:///www.icann.org/minutes/minutes-
23jan08.htm
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 Attending the ICANN New Delhi meeting, including many of the ALAC sessions

and workshops;

e Interviewing a range of ALAC and ICANN people face to face in February 2008 in
New Delhi;

e Following the New Delhi meeting, interviewing more people by email, Skype and

telephone;

e Reaching out by email to current and former ALAC members, current and former

members of other parts of the ICANN structure, and ALSs;

e Researching ALAC and ICANN history through Internet-based materials and other

publications;

e Reading recent reviews of other parts of ICANN (for example the Nominating

Committee and the Generic Name Supporting Organization);

e Seeking answers to specific questions (for example about the ALAC’s running
costs) from ICANN staff.

For reasons of confidentiality, we do not attribute specific input to individual stakeholders.

Analysis

Analysis means breaking down the evidence gathered and using it to illuminate the
situation, then drawing conclusions and proposing a way forward. In this report we show the

analysis wherever appropriate.

The WCL Review Team spent some weeks on this phase, which did not begin until a
substantial amount of the information gathering had taken place. The range and depth of

the experience of team members was very useful here.

Specific activities in this phase included:

« ldentifying gaps in information when compared to the questions in the terms of

reference, so that they could be researched further;

* Re-interviewing specific people to elicit further information, as required;

e Setting up a private team wiki and Web 2.0 site to enable collaborative working;
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Checking the range of interviewees to confirm coverage of relevant groups of

stakeholders, and seeking further interviews where necessary;

e ldentifying common themes from the issues raised by interviewees and

submitters, our own observations and the terms of reference;

e Developing the report outline based on background material, themes,

recommendations and the terms of reference;

e For each question in the terms of reference, considering the range of views from
interviewees, factual information, and team members’ own experience as board
members of commercial and not-for-profit organizations, to produce tentative

conclusions for internal discussion; and

« Debating the tentative conclusions within the team to produce consensus or

agree alternatives.

While considering the evidence gathered in the previous phase, the WCL Review Team
needed to keep in mind that the fact that ‘ALAC 1.0’ had existed for a short time when we
commenced this review. Evidence from the Interim ALAC was not always relevant or useful.
We found that the inputs from stakeholders were very helpful in identifying and defining
problems as they applied to the Interim ALAC, but were in some cases less helpful in
identifying and defining improvements, or providing a satisfactory justification for suggested

improvements.

In order to recommend improvements, therefore, the WCL Review Team had to rely on
good judgment, based on the team members' experience in governance, management,

ICANN, Internet organizations and not-for-profit organizations generally.

Producing the report

When the main features of the report had been agreed, drafting started. Team members
used a Web 2.0 facility for collaborative working. Sections of the report were uploaded to
the site, as were links, relevant documents and reference material. The site also integrated
with the team’s email and calendar facilities. Work was able to continue regardless of the

location of individual team members.
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The process was:

e The four WCL consultants split into two teams for drafting, with sections of the
report allocated to each team.

e Each consultant wrote the initial draft of subsections of the report.

e Within the teams, consultants peer-reviewed each other’s work.

e An early draft was provided to ICANN staff for fact checking, and factual
corrections were incorporated by the WCL Review Team where necessary.

e Review and re-writing occurred as the WCL Review Team produced successive
drafts.

e The final draft report was delivered to ICANN in final draft by the deadline before
ICANN'’s Paris meeting in June 2008.

Delivery of this report is the beginning - not the end - of the consultation process around

the role, structure and functions of the ALAC.

We understand that the Board's Review Working Group (RWG) will consider our final report
and submissions in relation to it over the next few months. The RWG intends to deliver its
draft recommendations at the November 2008 ICANN meeting in Cairo and its final report in

time for Board decision at the first ICANN meeting of 2009 in Mexico City.
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3 Background
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3.1 What does ICANN do?

‘To reach another person on the Internet you have to type an address into your
computer - a name or a number. That address has to be unique so computers know
where to find each other. ICANN coordinates these unique identifiers across the
world. Without that coordination we wouldn't have one global Internet.

ICANN was formed in 1998. It is a not-for-profit partnership of people from all over
the world dedicated to keeping the Internet secure, stable and interoperable. It

promotes competition and develops policy on the Internet’s unique identifiers.

‘ICANN doesn’t control content on the Internet. It cannot stop spam and it doesn’t

deal with access to the Internet?.

3.2 What does the ALAC do?

At-Large is the name for the community of individual Internet users who engage in issues
that are a part of ICANN’s work. Some current issues are: internationalised domain names;

the addition of new generic top-level domains and the transition from IPv4 to IPv6.

3.3 How does the ALAC work?

Any self-organizing and self-supporting group that deals with individual Internet users'
interests can apply to ICANN for certification as an At-Large Structure (ALS). Each certified
ALS is federated into Regional At-Large Organizations (RALOs), which provides a forum for
the ALSs to work together. There are five RALOs, one for each of ICANN’s geographic
regions. The RALOs manage outreach and public involvement and are the main forum and

coordination point in each region for public input to ICANN.

Each RALO selects two representatives to the At-Large Advisory Committee (ALAC), which is
a statutory body of ICANN. The ALAC is a 15 member body. Ten members are selected by
RALOs (as noted above), and the remaining five are appointed by ICANN’s Nominating

Committee (NomCom), one for each of the five regions.

The ALAC has a responsibility to consider and provide advice on the activities of ICANN, as
they relate to the At-Large community. The ALAC appoints non-voting liaisons to the ICANN

Board and several other bodies of ICANN. It also appoints 5 members of ICANN's NomCom,

ICANN Monthly Magazine, May 2008, http://www.icann.org/magazine/
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which selects eight of the 15 voting members of the ICANN Board and also selects

individuals to serve in other key positions.

| [CANN Board ‘

Other ICANN
bodies

AFRALO APRALD ELURALO LACRALCY MARALC

AlLSs | AlLSs ALSs AlLSs ALSs

Other activities undertaken by the ALAC and its supporting organizations include:

e Proposing criteria and the accreditation process for ALSs;

e Approving applications for ALSs;

e Assisting with outreach strategies in each geographic region;

e Publicising and analysing ICANN's proposed policies and decisions;

e Providing advice to various policy-making organizations within ICANN; and

 Offering Internet-based mechanisms so that interested individuals can share their

views on ICANN issues.

3.4 Where the ALAC has come from

On 31 October 2002, the ICANN Board adopted new Bylaws that established the ALAC and

authorized its supporting At-Large organizations®. These Bylaws, which were the result of

3 Article X1, Section 2(4) refers.
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ICANN's 2002 reform process, came into effect on 15 December 2002. To allow the ALAC to
begin functioning immediately, the Transition Article of the Bylaws provided for the Board to

appoint ten members (two from each of ICANN's five regions) to an Interim ALAC.

Through the dedicated efforts of a number of passionate individuals, ICANN and the ALAC
have successfully recruited and accredited a number of ALSs and formed the five RALOs.
The RALO structure became fully effective after each RALO signed its Memorandum of
Understanding (MoU) with ICANN, the last of which was the Europe RALO (EURALO), signed
in March 2007.

On 29 June 2007, the last Interim ALAC member was replaced by an elected representative
and the Interim ALAC became the fully implemented ALAC as set out in the Bylaws, or
ALAC 1.0.
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4 The ALAC and its purpose
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4.1 The purpose that the ALAC serves

Submitters have offered a wide range of possible purposes for the ALAC, ranging from
providing ICANN with policy support to performing outreach about ICANN’s mission. But,
while these might be desirable activities for the ALAC, they do not in the WCL Review

Team’s view, form the ALAC’s purpose.

As this report will demonstrate, the ALAC serves two purposes:

1. One of accountability, by forming part of the wider group of stakeholders to which
ICANN is accountable; and

2. One of participation, by providing a route for people who do not fit the target
memberships for other groups in ICANN (which include domain name registries, root
server operators or intellectual property specialists) to participate in ICANN decision-

making.

Both of these purposes are core to ICANN’s multi-stakeholder bottom-up model of

accountability and involvement.

4.2 The ALAC and the Internet community

Accountability to the broad Internet community is a core value for ICANN. The Internet
community includes a wide range of people and groups. National governments, Internet
infrastructure suppliers and industry participants of several kinds have specific bodies within
the ICANN organization which can and do offer advice to ICANN and object if it is not
followed, sometimes publicly. Providing bodies for these groups is a natural and reasonable
way for ICANN to offer its accountability. However, there are some 1.4 billion Internet
users* in the world, and the great majority are not members of a group for which ICANN has
a specific body. Through the ALAC, ICANN provides similar scope for both individual Internet
users and groups of users who care about the Internet but are not involved in its provision
or regulation to make their points. ALAC’s role as one of the stakeholder groups to which

ICANN is accountable is, therefore, important for the Internet as a whole.

4 Internet World Stats, March 2008, http://www.internetworldstats.com/stats.htm
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4.3 Participation and accountability

The ALAC provides a vehicle for individual members of the wider Internet community to:

1. Participate in making decisions about how ICANN should achieve its mission; and

2. Be part of the community to which ICANN is accountable.

This places a responsibility on the ALAC - if it participates in specific ICANN decisions or
processes, it has the opportunity to influence them. If ICANN’s decisions do not accord with
the ALAC'’s position, the ALAC may be justified in protesting or appealing those decisions.
This is not to say that ICANN must always decide in favour of the ALAC’s view, or indeed of
any group’s view, but rather that the ALAC provides a way to form and promote a view
based on the interests of individual Internet users, which contributes to the process of

compromise and consensus that is a hallmark of ICANN decision-making.

However, if the ALAC fails to engage in the decision-making process, it has little or no
grounds on which to object after those decisions are made. The ALAC also lays itself open to
criticism from the At-Large community if it is perceived not to have ensured that the
interests of individual Internet users have been adequately represented. For reasons
discussed elsewhere in this report, engagement with ICANN’s processes has only recently

become a regular activity for the ALAC.

Therefore it is important to ICANN, to the wider Internet community, and to the ALAC itself,
that the ALAC play as full a part as possible in ICANN'’s policy development processes.

ICANN’s accountability to the wider community flows, in part, through the ALAC. The ALAC
needs to be accountable to its constituents, the wider Internet community, demonstrating
that it is participating fully in ICANN. For the ALAC, participation in ICANN and its own
accountability are two sides of the same coin. By the time of the next ALAC review, as
mandated in the Bylaws, the ALAC should be able to demonstrate a solid record of

participation.

The ALAC has several ways to hold the Board accountable. If it wished to express its

disapproval of ICANN Board actions or decisions, the ALAC could:
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 Pass a resolution rejecting a Board decision or expressing disapproval. Since the
ALAC, like the rest of ICANN, operates in public, this would make a clear public
statement.

e Instruct its Board Liaison to read a statement at a Board meeting, which would
become a matter of public record.

e Use its influence in other parts of ICANN to encourage similar steps.

4.4 Does the ALAC have a continuing purpose in the ICANN structure?

The ALAC is described in the ICANN Bylaws® as having the following purpose:

‘To consider and provide advice on the activities of ICANN, insofar as they relate to

the interests of individual Internet users.’

This broad statement can be interpreted in many ways, but the WCL Review Team believes

it is important to frame this purpose within the overall mission of ICANN, which is®:

‘To coordinate, at the overall level, the global Internet’s systems of unique
identifiers, and in particular to ensure the stable and secure operation of the

Internet’s unique identifier systems.’

Several people we interviewed asked why ICANN needed to provide any mechanisms
relating to the interests of individual Internet users. Noting the limited scope of ICANN, they
argued that individual users of telephone or traditional postal systems did not have such
avenues for involvement. As long as users’ calls connected and the mail got through, they
had neither interest in, nor reason for being involved. Thus, provided that ICANN ensured
the stability and security of the Internet’s unique identifier systems — addressing policy
issues such as IPv6 and IDN, and other matters like domain tasting and front running —
then the individual Internet user, whether as a person, a business or an NGO, had no need

to be involved in its activities.

Contrasting this was the view that:

1. Individual users were affected by ICANN’s work; and

2. They had a right to representation in decisions that affected them.

® ICANN Bylaws, http://www.icann.org/general/bylaws.htm#XI
8 ICANN Bylaws, http://www.icann.org/general/bylaws.htm#1
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Following this line of reasoning, the assertion that ICANN’s mission could be said to be
distant from the concerns of most individual Internet users was wrong on several counts.

For instance:

e Domain names are used many times per day by every person who uses the Internet;
and
e Businesses invest heavily in their domain names through advertising and other

positioning.

Thus policies around the allocation of names, such as the granting of new TLDs and the

enforcement of registrar probity, affect every individual Internet user.

Internet Protocol (IP) addresses are invisible to most individual Internet users.
Nevertheless, their availability, and the ability for them to be routed, is vital to the
existence and continued development of the Internet. With the impending shortage of IPv4
addresses and the slow transition to IPv6, individual Internet users are entitled to be
concerned about the implications to them, and the strategies chosen to mitigate the
problem. For these and other reasons, the argument made to us was that individual

Internet users have a valid interest in the work of ICANN.

That people have a right to contribute to decisions that affect them has been a widely held
view throughout modern history and underlies the constitution of most modern
democracies. It is reflected directly in ICANN’s approach to provide a transparent, multi-
stakeholder, bottom-up policy process, something which has been a feature of ICANN since

its inception.

A bottom-up policy process — one involving substantial participation from those affected by
policy, is a requirement of the agreement that ICANN has struck with the US Department of
Commerce (the Joint Project Agreement, or the JPA)’. It appears to the WCL Review Team
that the Department of Commerce expects clear evidence of ICANN’s binding commitment

to a bottom-up process.

7 Joint Project Agreement between the U.S Department of Commerce and the Internet Corporation for Assigned
Names and Numbers, 29 September 2006, http://www.icann.org/general/JPA-29sep06.pdf
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In an ideal world, a bottom-up process would directly involve individual Internet users. The
ICANN election in 2000 attempted such a process, but encountered significant procedural
difficulties. Since that time ICANN has developed a proxy in the form of an At-Large
structure which gives a voice for individual Internet users via the ALSs, the RALOs and the

At-Large Advisory Committee.

As a result, the WCL Review Team considers that the ALAC structure currently provides a
sound and effective mechanism for individual user involvement with a low risk of capture by

particular groups.

A further argument for allowing and facilitating individual Internet user participation was
that a process that allows all stakeholder views to be heard and balanced leads to well-
informed and better policy-making. To its credit ICANN has worked to provide an
opportunity for all individual Internet users to participate, whether through representative
means, such as the ALAC, or through direct means — as in trying to ensure that governance

bodies reflect a variety of regions.

The WCL Review Team agrees that individual Internet user involvement is fundamental to
ICANN and that to suggest otherwise would be seriously at odds with its culture and the
philosophy underpinning its establishment. There is a valid and essential role in ICANN, as
stated in the ICANN Bylaws, for an entity to ‘consider and provide advice on the activities of

ICANN, insofar as they relate to the interests of individual Internet users’.

4.5 Is the ALAC the most suitable vehicle?

During the course of our interviews and submissions, we considered several options

presented to us as an alternative to continuing the current structure.

We have discussed these options below and have indicated whether they are options that
were suggested directly to us, or whether they are possibilities that we have explored as a
result of our review of the evidence and our interviews.

The options for change include the following:

1. Convert the ALAC from an Advisory Committee to a Supporting Organization (ALSO);

Westlake Consulting Limited
Contact: alacreview@westlakenz.com | +64 4 472 2007 | www.westlakenz.com - 29 -




Independent Review of the At-Large Advisory Committee July 2008

2. Set up the ALAC as a constituency within the Generic Name Supporting Organization
(GNSO), either as an extension of the Non-Commercial Users Constituency (NCUC)
or as a separate constituency;

Seek to merge the ALAC with/into the Internet Society (ISOC);

Channel individual Internet user participation through the ICANN Ombudsman;

Integrate the ALAC and the Nominating Committee (NomCom);

o g~ w

Abolish the ALAC and allow involvement directly from individual Internet users or the
ALSs; and

7. Abandon attempts to involve individual Internet users who are not part of other
constituencies such as domain name registries or regional Internet registries;

8. Retain the status quo.

1. Convert the At-Large Advisory Committee to a Supporting Organization (ALSO)
One suggestion that was made to us would see the ALAC move from the position of being
an Advisory Committee (AC) to the status of a Supporting Organization (SO). The principal
appeal of this would be that the newly-reconstituted ALAC would then enjoy a status similar
to that of the Address Supporting Organization (ASO), the Country Code Name Supporting
Organization (ccNSO) and the Generic Name Supporting Organization (GNSO), in appointing
one or more voting members to the Board. For those who have argued that the ALAC

should have voting rights at the Board, this option naturally has appeal.

Each of the three SOs supports, and is supported by, groups with both operational and
policy responsibilities in specific parts of ICANN's mission. For instance, the ASO provides a
link between ICANN and the Regional Internet Registries (RIRs) which allocate IP addresses

and similar identifiers. The SOs are ‘vertical’ slices of ICANN's business.

The ACs, by contrast, take a horizontal approach to ICANN's mission, providing advice from
a specific perspective, but this may range across the entirety of ICANN's mission. Such is
clearly the case, say, for the Governmental Advisory Committee (GAC), but can also be
seen as true for the Root Server Advisory Committee (RSAC) and the Security and Stability
Advisory Committee (SSAC).

In a similar way, the ALAC provides advice horizontally across ICANN's mission, from the
perspective of end-users, so it is, in the view of the WCL Review Team, rightly constituted

as an AC rather than an SO.
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A further, but secondary, consideration for the WCL Review Team was the possible
precedent that such a move might set, which other Advisory Committees (AC) might feel
justified in trying to follow. We concluded that deeper analysis of the role of the other ACs
(current or potential) fell outside the terms of our review, so we did not pursue this line of
analysis, other than to note it as a further matter that might need to be investigated if this
option gained support. In an extreme case, the end result could be a breakdown in the

distinction between an AC and an SO.

2. Set up the ALAC as a constituency within the Generic Name Supporting
Organization (GNSO), either as an extension of the Non-Commercial Users
Constituency (NCUC) or as a separate constituency

A few submitters believed this was a practical and desirable structural option. There is some

attraction to this option, which would utilise existing structures and processes, and might

therefore lead to structural and operating efficiencies within ICANN. A secondary potential
benefit that was discussed was that such a structure would represent a ‘concentration of

force’ and resources within ICANN of the global Internet user community.

However, the WCL Review Team considered this not to be the right answer, for a number of

reasons:

= The GNSO (and its constituencies including the NCUC) has responsibility for policy
development in only one main area of ICANN’s activities, ‘developing and
recommending to the ICANN Board substantive policies relating to generic top-level
domains’, whereas we consider the mandate of the ALAC to be broader than this.

= Since the ALAC would be but one component of the GNSO, the net effect could be to
dilute the overall influence or impact of the ALAC within ICANN.

= From a structural perspective, if the ALAC became a new constituency in the GNSO
with other structures remaining unchanged, the effect would be to insert yet another
layer in the structure, and another link in the already-lengthy communication chain

between the individual user and the decision-making levels of ICANN.

3. Seek to merge the ALAC with/into the Internet Society (1SOC)
Several submitters saw an overlap between the functions of the ALAC and the ISOC. ISOC’s

Mission Statement is®:

8ICANN Bylaws, http://www.icann.org/general/archive-bylaws/bylaws-08apr05.htm#X
® Internet Society Mission Statement, http://www.isoc.org/isoc/mission/
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‘... To promote the open development, evolution, and use of the Internet for the

benefit of all people throughout the world.’

Some of the means by which this will be achieved are consistent with the purpose of the
ALAC (‘to consider and provide advice on the activities of ICANN, insofar as they relate to
the interests of individual Internet users’), for example (taking further clauses from the

ISOC Mission Statement):

e ‘Facilitates open development of standards, protocols, administration, and the
technical infrastructure of the Internet ...’;

» ‘Provides reliable information about the Internet ..."; and

» ‘Provides forums for discussion of issues that affect Internet evolution,

development and use in technical, commercial, societal, and other contexts’.

All of these can be interpreted as being in the interests of individual Internet users.
However, while 1ISOC’s Mission is centred on the ‘development, evolution and use of the
Internet ... for the benefit of all people’, that of the ALAC is significantly narrower and needs
to be seen within the specialised technical purpose of ICANN, which is described in the
Bylaws, as being ‘in particular to ensure the stable and secure operation of the Internet's

unique identifier systems.’*°

Besides this, the ALAC contributes to the development of ICANN policy relating to ‘the global
Internet’'s systems of unique identifiers’ (i.e. the mission of ICANN), while ISOC and its

chapters do not have such a policy role.

Submitters who saw the overlap in roles pointed to the common membership of both, and
to the fact that almost a third of the certified ALSs are chapters of ISOC. However, the WCL
Review Team agreed with a submitter who argued that a correlation in membership did not
necessarily imply a direct overlap in function. Under this view, the ALAC had a separate and
clearly defined purpose, which would not be served best by being subsumed into ISOC.
Indeed this submitter argued that the fact of overlapping membership was evidence of
separate purposes — otherwise people would not become involved in both. Based on our
understanding of the mission and scope of both the ALAC and ISOC, we agree with this

conclusion.

10 |CANN Bylaws, http://www.icann.org/general/archive-bylaws/bylaws-08apr05.htm#I
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4. Channel individual user participation through the ICANN Ombudsman
One suggestion made to us was that individual Internet user participation in ICANN should
be channelled through the ICANN Ombudsman. (Compared with other options discussed in

this section, this was a minority position.)

Under the Bylaws', ‘the principal function of the Ombudsman shall be to provide an
independent internal evaluation of complaints by members of the ICANN community who
believe that [ICANN] has treated them unfairly.” Therefore, this suggestion appeared to the
WCL Review Team to be based on an assumption that the main involvement of the
individual Internet user would occur when there had been some perceived injustice or

grievance that needed to be addressed.

The WCL Review Team considers it overly simplistic to think that individual Internet users
would want an involvement in ICANN only if something ‘went wrong’. In reality, several
currently active policy areas should benefit from considerable individual user input in order
to ensure they ‘go right’ — the introduction of IDNs is an example — and, if as hoped, this is
done with appropriate consultation, there should be no need for the Ombudsman to become

involved.

The WCL Review Team considers that a necessary consequence of this option would be
either that the role of the Ombudsman would broaden significantly beyond the purpose for
which it was set up, or that the involvement of the individual Internet user in ICANN’s

affairs would narrow dramatically.

5. Integrate the ALAC and the Nominating Committee (NomCom)

A more radical approach suggested to us was based on the role of the Nominating
Committee (NomCom) as the arm of ICANN which makes appointments to the key
leadership roles in the organization. As a bottom-up, consensus-based organization, it
would be a logical extension for such appointments to be made by, or at least by
representatives of, the individual Internet user, in other words the constituency that ALAC

serves.

The WCL Review Team considered that the intent of such an approach, which should in
theory be perceived as a more broadly representative, or democratic, process for making

appointments to positions of influence in ICANN (as compared to the NomCom process),

1 ICANN Bylaws, http://www.icann.org/general/archive-bylaws/bylaws-08apr05.htm#V
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had merit, but was, at least at this stage of ALAC’s evolution, impracticable, and would not

gain broad support.

Besides, although the ALAC is designed to represent the interests of the approximately 1.4
billion individual users of the Internet, the evidence (from observation of traffic on the At-
Large email lists*? and records of meetings) shows that comparatively few individuals
participate actively in the ALAC’s processes. Therefore, in our view, there is no evidence to
suggest that a process ostensibly linked more closely to individual users would lead to
better outcomes or appointments (i.e. be seen as more legitimate) than under the NomCom
process, which has been designed to achieve consensus through dialogue and deliberation

among informed and interested stakeholders.

The NomCom has a specific purpose of appointing people to key governance roles within
ICANN. For the ALAC to be integrated into the NomCom would represent a total change in
the NomCom'’s terms of reference. Several submitters told us that the converse - merging
the NomCom into the ALAC, would be unworkable as a view expressed to us by several
submitters was that the ALAC had yet to earn respect throughout the broader ICANN

community.

As a result the WCL Review Team does not believe that merging the NomCom into the ALAC
would have credibility, or the moral authority to be accepted by other parts of ICANN, or

indeed that the end result of doing so would be an improvement in any substantive respect.

6. Abolish the ALAC and allow involvement directly from individual users or the
ALSs

It may be argued that this proposal would come full circle from the elections of 2000** which

led eventually to the formation of the ALAC. As argued elsewhere in this report, the WCL

Review Team considers the ALAC to be at a relatively early stage, both in its own

development and in building involvement among the broader community of individual

Internet users.

A variation on this option would be to follow the recommendations of the independent

review of the NomCom?*, in abolishing the NomCom-appointed positions on the ALAC. As

2Refer to the At-Large Email mailing lists, http://atlarge-lists.icann.org/mailman/listinfo
2 The End of the Experiment: How ICANN’s Foray into Global Internet Democracy Failed, John G. Palfrey Jr,
Harvard University - Berkman Center for Internet and Society, January 2004

Interisle Consulting Group, LLC, Independent Review of the ICANN Nominating Committee, 23 October 2007,
http://www.icann.org/reviews/nomcom-review-report-23oct07.pdf
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we shall discuss later, the WCL Review Team does not currently support this approach, but

does not rule it out in the medium term (three to five years).

In one view submitted to us, a RALO could not be considered to be representative of
individual Internet users in its geographic region unless there was at least one established
ALS per country within that region. This requirement was not seen to be the same as
requiring a democratic model, genuinely representative of the entire population of Internet
users. However, some form of representation, by means of at least one ALS from each
country, was, under this view, seen as a minimum hurdle for a RALO to have legitimacy in

representing in some way the ‘voice’ of the individual users in its geographic region.

While this may not be an issue in the North America RALO (NARALO) or the European RALO
(EURALO) (although even here many of the ALSs may be inactive, which is discussed in our
section on ALS compliance), such a level has certainly not been reached in some of the
other RALOs.

While either variant of this option has appeal as a democratic solution, we did not believe
that it would be practicable or effective at the current stage of the ALAC’s (and ICANN’s)
development. We do not, however, rule out such a possibility at a later stage, when more
broadly-based (geographic, cultural, language, economic maturity, interest-based, etc)

individual Internet user participation has become a regular feature of the ALAC’s operations.

7. Abandon attempts to involve individual Internet users who are not part of
other constituencies such as domain name registries or regional Internet
registries

A number of submitters said that the ALAC’s purpose was invalid, i.e. that there is no need

to involve end-users in ICANN’s mission, with one view being that ICANN’s Governmental

Advisory Committee (GAC) provides appropriate representation for end-users since they are

all citizens under the various governments it comprises.
The WCL Review Team does not agree with this view. For reasons explained above under
4.4, Does the ALAC have a continuing purpose, the WCL Review Team is convinced of the

need for a body to fulfil the ALAC’s purpose.

The GAC’s purpose is:
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Contact: alacreview@westlakenz.com | +64 4 472 2007 | www.westlakenz.com -35-




Independent Review of the At-Large Advisory Committee July 2008

[To] consider and provide advice on the activities of ICANN as they relate to concerns
of governments, particularly matters where there may be an interaction between
ICANN's policies and various laws and international agreements or where they may

affect public policy issues.*®

The concerns of governments are far wider than those of end-users. An example might be
that of intellectual property concerns; Internet end-users’ views are likely to be quite
different from those of governments, which must balance competing interests and take
account of international agreements. It is completely appropriate for governments to
consider the wider national and global picture when the GAC formulates its communiqués to
ICANN; and it is also appropriate that end-users have a route for participation in ICANN’s
global mission which recognises their status as Internet users rather than as citizens of a

specific territory.

One submitter said, when discussing the difference between the ALAC and the GAC, that
‘ALAC is our conscience’. The WCL Review Team believes that it would be wrong for ICANN

to dispense with the role of the ALAC.

8. Retain the status quo
As we have indicated, the WCL Review Team considers that the ALAC has recently reached

a significant milestone with the signing of the fifth and final RALO MoU with ICANN.

Looking back at the period of institution-building that had led to this point, there are varying
perceptions of the value and effectiveness of the Interim ALAC. The WCL Review Team
believes that ‘ALAC 1.0’ as it now exists is a materially different entity from the Interim
ALAC. Several submitters have noted that it appears to have a sharper focus and clearer
purpose than in the past. It is understandable that the leadership of the ALAC was largely
pre-occupied with institution-building during the last few years. It is now gratifying to note,
as some have pointed out to us, a greater focus on policy and internal processes in support
of the broader mission of ICANN. Several submitters commented favourably on some of the

early results achieved under the ALAC’s current leadership.

The WCL Review Team considers that there is a strong case for the functions of the ALAC

within ICANN, i.e. that there is a continuing role. As discussed later in this report, the

15 ICANN Bylaws, http://www.icann.org/general/archive-bylaws/