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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

VERISIGN, INC., a Delaware
corporation,

Plaintiff,
V.
INTERNET CORPORATION FOR
ASSIGNED NAMES AND _
NUMBERS, a California corporation,

Defendant.

Case No. CV 04-1292 AHM (CTx)

SUPPLEMENTAL AND
RENEWED REQUEST OF
PLAINTIFF VERISIGN, INC.
FOR JUDICIAL NOTICE
ACCOMPANYING ITS |
OPPOSITION TO DEFENDANT’S
MOTION TO DISMISS THE
FIRST THROUGH SIXTH
CLAIMS FOR RELIEF IN THE
AMENDED COMPLAINT
PURSUANT TO RULE 12(b)(6)

Date: August 23, 2004

Time: 10:00 a.m.

Courtroom: 14 — Spring Street Bldg.
Hon X Howard Matz




Plaintiff VERISIGN, INC. (“VeriSign”), in opposition to the Motion of
Defendant Internet Corporation for Assigned Names and Numbers (“ICANN”) to
Dismiss the First through Sixth Claims for Relief in the First Amended Complaint
pursuant to Federal Rule of Civil Procedure 12(b)(6), hereby requests that the Court
take judicial notice, pursuant to Federal Rule of Evidence 201, of the following official
records of the United States District Courts, true and correct copies of which are
attached hereto as Exhibits 2-4:'

Exhibit 2: Voluntary dismissal of Syncalot action. ICANN argues in its
current moving papers that VeriSign took positions in Syncalot, Inc. v. VeriSign, Inc.,
No. C-03-4378-MJJ (N.D. Cal.), that are allegedly inconsistent with positions VeriSign
is taking 1n this action with respect to the definition of the relevant market for antitrust
purposes, and that VeriSign should therefore be “judicially estopped” from maintaining
its positions on that subject here.” However, even if VeriSign’s positions in the two
cases were inconsistent (and, as explained in VeriSign’s accompanying opposition to

ICANN’s motion to dismiss, they are not), the doctrine of judicial estoppel does not

' VeriSign previously requested that the Court take judicial notice of appendices C and
K to the .com Registry Agreement, in connection with its opposition to ICANN’s
original motion to dismiss pursuant to Rule 12(b)(f6). Copies of those agpendlqes_ are
attached as Exhibit 1 to VeriSign’s prior Request for Judicial Notice. (See VeriSign’s
Req. for Judicial Notice Ex. 1, filed Apr. 22,2004.) VeriSign hereby renews that
request for judicial notice of Exhibit 1, in addition to requesting that judicial notice also
be taken of Exhibits 2-4 as set forth herein.

2 To support its errant judicial estoppel argument in its moving papers, ICANN asks the
Court to take judicial notice of certain documents from other court cases (particularly
the Syncalot and Registersite cases). Judicial notice of those documents, as requeste

by ICANN in its Second Supplemental Request for Judicial Notice, is inappropriate and
unwarranted, and VeriSign 1s filing an opposition to that Request.

Veri]%ilgjn is here seeking judicial notice of Exhibits 2 and 3 as part of its rebuttal to
ICANN’s judicial estoppel arguments and to place the Syncalot and Registersite
documents of which ICANN seeks judicial notice in proper perspective. Therefore, if
the Court denies ICANN’s Second _upﬁlemental Request for Judicial Notice, as
VeriSign urges the Court to do, and if the Court agrees with VeriSign that judicial
estoppel is inapplicable, the Court then need not take judicial notice of Exhibits 2 and 3.
However, as explained herein, judicial notice of Exhibit 4 is sought for other reasons
and in support of other azguments. VeriSign therefore reg‘uests that judicial notice of
Exlnblt 4 be taken regardless of the Court’s action on ICANN’s Second Supplemental
equest.
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apply here because, although ICANN fails to mention it, the Syncalot court never
decided the issue of the relevant market and, consequently, had no occasion to accept or
reject VeriSign’s arguments. Rather, as Exhibit 2 reflects, the plaintiffs in Syncalot
voluntarily dismissed that action without decision.

Exhibit 3: Order granting motion to dismiss in Registersite. ICANN also
argues that VeriSign allegedly took an inconsistent position with respect to market
definition in Registersite.com v. Internet Corp. for Assigned Names & Numbers, No.
CV-04-1368 ABC (CWx) (C.D. Cal.), warranting the application of judicial estoppel
here. Once again, however, even if VeriSign’s positions in the two cases were in
conflict (and they are not, as explained in VeriSign’s opposition to the instant motion),
judicial estoppel still would not apply in this case because the Registersite court did not
accept or reject VeriSign’s position there. Rather, as Exhibit 3 demonstrates, the
Registersite court granted VeriSign’s motion to dismiss without resolving the issue of
the relevant market for antitrust purposes.

Exhibit 4: Order on motion to dismiss in Popular Enterprises. ICANN argues
that VeriSign has improperly defined a market for “web address directory assistance
services,” because VeriSign’s definition fails to include “obvious substitute products,
such as web search engines and other resources.” (Mot. at 9-10.) In Popular
Enterprises v. VeriSign, Inc., No. 6:03-CV-1352-ORL-19JGG (M.D. Fla.), however,
the court ruled that, even viewing this market as broadly as ICANN urges here,
VeriSign’s presence in the market still has the ability to affect competition. (See Ex. 4
ats.)
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The existence and contents of these records are facts not subject to reasonable

dispute. VeriSign therefore respectfully requests that the Court take judicial notice of

these court records in connection with its opposition to ICANN’s Motion to Dismiss.

DATED: July 28, 2004.
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“deception,” as discussed supra, Plaintiff’s complaint alleges several facts relating to the
rerouting of traffic which would ordinarily come to Plaintiff's service on the Internet, and it is
conceivable that those facts, if proven, could support a finding by a jury that Defendant engaged
in a deception which could confuse Plaintiff’s customers. Plaintiff has sufficiently pled facts to
withstand a motion to dismiss and to support both of its claims of unfair competition under 15
U.S.C. § 1125 and Florida common law.

Count IV — Tortious Interference

Plaintiff alleges in Count IV of its complaint that Defendant tortiously interfered with its
advantageous business relationships with its 1.4 million Internet customers and with other
Internet search companies with whom it was negotiating the sale of the SmartBrowse software.
(Doc. No. 24). Plaintiff states that it wishes to voluntarily withdraw its allegations in this count
(Doc. No. 24, 11 80, 83) with respect to such “other Internet search companies.” (Doc. No. 33, at
15. Accordingly, the Court will address only that portion of Defendant’s motion to dismiss
which relates to Plaintiff’s alleged business relationship with Internet users.

To plead a prima facie claim of tortious interference under Florida law, Plaintiff must
allege: “(1) that a business relationship existed, not necessarily evidenced by an enforceable
contract; (2) that [D]efendant knew of the relationship; (3) that {D]efendant intentionally and
unjustifiably interfered with the relationship; and (4) that [P]laintiff suffered damages as a result
of the breach of the relationship.” C.A4. Register v. Pierce, 530 S0.2d 990, 993 (Fla. 1st DCA
1988). Plaintiff has alleged Defendant’s knowledge and its intentional and unjustifiable
interference, as well as Plaintiff’s resulting damages. (Doc. No. 24, 17 81-82). However,

Defendant argues that Plaintiff has failed to adequately allege that it enjoys an advantageous

A



business relationship with the 1.4 million Internet users who have downloaded the SmartBrowse
product to their computers. (Doc. No. 32, at 14-15).

An alleged business relationship “must afford the plaintiff existing or prospective legal or
contractual rights.” Register, 530 So0.2d at 993. “Competition for business by a competitor is not
actionable, even if intentional, unless the competitor is attempting to induce a customer to breach
a contract that is not terminable at will.” Advantage Digital Sys., Inc. v. Digital Imaging Serv.,
Inc., 870 So0.2d 111, 116 (Fla. 2d DCA 2004). Plaintiff has asserted only that a number of
Internet users have downloaded its software onto their computers (Doc. No. 24, § 12); the
complaint alleges no facts to support a claim that its relationship with its Internet customers is
anything other than terminable at will, or that the relationship affords Plaintiff any existing or
prospective legal or contractual rights. Plaintiff has failed to state a claim for tortious
interference with an advantageous business relationship under Florida law, and Defendant’s
motion to dismiss Count IV of the complaint is well taken.

Count V — Injunctive Relief

Finally, Count V of Plaintiff’s complaint requests the Court to temporarily and
permanently enjoin Defendant from reinstating operation of SiteFinder or a similar program and
from interfering with the search function of Plaintiff’s or any other third party’s product which
assists Internet users who attempt to locate an unregistered domain name in the .com or .net top-
level domains. (Doc. No. 24), Defendant urges the Court to dismiss this count of the complaint,
having previously argued that the underlying causes of action were not supported by Plaintiff's
factual allegations. (Doc. No. 32, at 17).

Raving found that Plaintiff has adequately stated claims upon which relief may be granted

under the theories of federal and common law unfair competition, the Court will not dismiss the
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request for permanent injunctive relief as possible equitable relief under 15 U.S.C. § 1116 and

Fla. Stat. § 501.211. Plaintiff has not yet filed a motion requesting entry of a preliminary

injunction pursuant to Local Rule 4.06. Therefore the requested relief is not yet ripe for

determination.
Conclusion
Based on the foregoing, the Court rules as follows:

1. Defendant’s Motion to Dismiss (Doc. No. 32) is GRANTED in part and DENIED in
part as follows: The Motion to Dismiss is denied except it is granted as to Count IV of
Plaintiff’s Amended Complaint.

2. Defendant’s Motion for Leave to File a Brief Supplemental Memorandum of Law (Doc.
No. 36, filed Feb. 11, 2004) is DENIED.

3. Plaintiff may file an amended complaint in accordance with this Ordeg lfy fune 23, 2004,

DONE and ORDERED in Chambers in Orlando, Florida this day of June,

2004. | /7 /"U
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PATRICIA C. FAWSETT '
CHIEF UNITED STATES DISTRICT JUDGE
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