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I. INTRODUCTION

Defendants Verisign, Inc. and Network Solutions, Inc. (together
“Defendants”) are currently offering to consumers what they call the Wait Listing
Service (“WLS”). Though they have not fully deployed the WLS, they are now
accepting pre-orders, for which they are taking consumer credit card numbers
pursuant to a binding contract. In marketing the WLS, Defendants are making false
and deceptive representations to consumers and causing damages to Plaintiffs and
consumers.

In their Motion to Dismiss First Amended Complaint For Failure to State a
Claim (the “Motion”), Defendants contend Plaintiffs did not allege actual injury to
themselves in the First Amended Complaint (the “FAC”) and, as a result, lack
Article III standing. However, Plaintiffs allege, among other things, that:

(i) Plaintiffs’ domain name registration businesses are likely to be harmed, if not
destroyed, unless the WLS is enjoined (FAC 9 4.5.3); (ii) Defendants’ unfair
business practices are currently diverting customers from Plaintiffs’ businesses to
Defendants’ businesses, and unless enjoined will prevent Plaintiffs from competing
for certain domain registrations (FAC q 13.6-13.13); and (iii) Defendants’
misleading representations and/or omissions concerning the WLS have caused, and
continue to cause, harm to Plaintiffs including loss of goodwill (FAC § 13.6-13.13).
Simply put, Defendants are now making unfair and deceptive representations to
consumers, upon which the consumers are relying, and damaging Plaintiffs’ lawful
business interests. Additionally, Plaintiffs’ harm will increase substantially upon the
deployment of the WLS service.

Defendants also contend Plaintiffs have not alleged facts sufficient to plead
any of their causes of action. Defendants arguments for failure to state a claim rely
on disputed questions of fact under the pretense that they are questions of law. For
example, Defendants rely on their theory that there is no evidence that consumers

are misled and that all the material terms and conditions of the WLS can be

PLS.’ OPP’N TO MOT. BY DEFS. VERISIGN AND
NETWORK SOLUTIONS TO DISMISS PER FED. R. CIV. P. 12(b)(6)
Case No. CV 04-1368 ABC (Cwx) - 1




O 0 N N bR W e

N RN N N N N N N N e e e o e bt e b e e
0 NN N B WN = O 0 NN RWN = O

discovered by consumers. At this pleading stage, however, such factual arguments
must be construed against Defendants. Plaintiffs need only allege facts sufficient to
constitute a cause of action, which they have done in the FAC.

II. FACTS
A.  ALLEGED FACTS RELEVANT TO DEFENDANTS’ MOTION

Defendants have already launched the WLS and are accepting good and
valuable consideration from consumers for the worthless WLS service.

(FAC 91 1.1, 4.68.) The WLS purports to give consumers, for an annual fee, the
right to be “first in line” on the “waiting list” for currently-registered <.com> and
<.net> domain names. (FAC 9§ 1.1.) However, WLS consumers will receive no
benefit from purchasing a WLS “subscription” unless and until the current domain
name owner abandons it, which is unlikely. (FAC §1.1.)

By offering WLS subscriptions pre-orders, Defendants are now selling
contingent future interests in property that Defendants do not own. (FAC §1.5.)
Additionally, because the decision of the current domain name owner to abandon its
property is beyond Defendants’ control, the WLS is an illegal lottery. (FAC §1.1.)
Specifically, Defendants require consideration (i.e., payment of money), for the
chance (i.e., whether the current domain name owner abandons its property) to win
the valuable domain name prize (currently owned by a party unrelated to
Defendants). (FAC 9§ 5.11-5.13.)

Consumers who sign-up for Defendants’ WLS are unaware that they are
unlikely to ever win the domain names they hope to register through the WLS.
(FAC 9 8.13.) Rather, consumers are likely to pay Defendants money for several
years for the WLS, but never receive anything in return for those payments.

(FAC 99 8.11-8.14.) Consumers will fall for this scheme because Defendants do not
disclose the likelihood of “winning” (i.e., of obtaining the desired domain name).
(FAC 91 1.2, 8.6.) Defendants likewise do not disclose that domain names

registration terms are for up to 100 years, and therefore most domain names will not
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be available through the WLS for several years and potentially not even in this
Century. (FAC q74.25,9.25)

Defendants are also advertising WLS subscriptions to consumers as a form of
“insurance” that will “protect” already registered domain names. (FAC ¥ 1.3.)
Current domain name registrants are likely to purchase WLS subscriptions in the
face of this “offer” because it lacks disclosure about how consumers can already
redeem inadvertently lost domain names without this insurance. (FAC §4.32.)

Defendants have already begun selling WLS subscriptions (FAC 9 1.4), but
have not yet finalized the WLS system. (FAC 49 4.66-4.67.) In the event
Defendants complete deployment of WLS, which is expected soon, several of the
Plaintiffs will literally be put out of business. (FAC 9 4.53.) Accordingly, Plaintiffs
are suffering injury now as a result of Defendants’ WLS offering (FAC q 8.17), and
Plaintiffs will suffer even greater injury when the WLS is fully deployed!.

(FAC §4.53.)

Plaintiffs compete against Defendants in the retail domain name sales
business. (FAC 4 13.17.) Plaintiffs each offer a service to assist consumers in
registering expired domain names. (FAC 9§ 1.4.) None of the plaintiffs charges a
fee for its service unless and until it actually registers a domain name on behalf of its
customer. (FAC Y 1.4.)

Plaintiffs allege that a WLS subscription provides no value to consumers
(FAC 94.54, 12.17, FAC § L) and effectively destroys Plaintiffs’ legitimate

'Taking Defendants' argument that consumers providing consideration (i.e., entering into binding
agreements) for the WLS does not constitute launch of the WLS to its logical conclusion would require that
Defendants provide value before the WLS can be challenged. Under this theory, Defendants could
maintain that the WLS is not ripe for judicial review until and unless a domain name is transferred to a
consumer pursuant to the WLS. The problem with this argument, of course, is that Plaintiffs allege most
consumers are umnlikely to ever obtain domain name registrations as a result of the WLS. Accordingly,
Defendants could avoid judicial review of the WLS service by never conferring value to consumers.

Rather, Defendants could continue to require binding contracts of consumers, without ever providing
anything of value to them. Under Defendants’ theory, any consumer scam could avoid scrutiny by never
offering any value to the consumers.
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businesses (FAC 4 4.53, 16.20). A current registrant, having the option to renew a
domain (and a grace period if the renewal is inadvertently abandoned), gains no
advantage from the purchase of a WLS subscription. (FAC §4.31.) Similarly, most
WLS subscribers gain no value from the WLS. (FAC §4.54.) The WLS consumer
would unwittingly purchase “for a one-year period” the right to obtain a domain
name if it expires in that year. (FAC ¥ 4.46.) However, the domain name may not
become available for decades because it is registered to someone else for such a
term. (FAC §4.25.) Accordingly, the prospective registrant is waiting in a line that
may never end. (FAC 412.17.)

B. . FACTUAL INACCURACIES ALLEGED IN DEFENDANTS’ MOTION

Defendants motion includes a purported “Summary of the Complaint’s
Allegations” which includes several material inaccuracies and improper citations to
the FAC. (Motion at 3-5.) Defendants state that “Plaintiffs allege that domain
names can be registered for periods from one to ten years.” (Motion at 3:16-17.) In
truth, Plaintiffs allege that “[d]Jomain names are registered for fixed periods . . . up
to 100 years”. (FAC q4.25.) The difference between “one to ten” years and “up to
100 years” is significant because no reasonable consumer would purchase a
“waiting list” position for a domain name not scheduled to expire for another
century. (FAC 99.7.) For this reason, Plaintiffs allege in the FAC that Defendants
should disclose this material registration term to consumers, and that failure to do so
constitutes an unfair business practice. (FAC §9.9.)

Defendants misrepresent that “Plaintiffs have failed to allege, and cannot
allege, that WLS involves the necessary element of chance.” (Motion at 8:13-
8:14.) In truth, Plaintiffs allege that “Defendants’ WLS distribution of domain
names is by chance.” (FAC §5.11.)

Defendants prevaricate that “Plaintiffs reference a $60 price point for their
services, compared with $24 for Verisign’s.” (Motion at 4:14.) In truth, Plaintiffs

reference a one-time $60 (retail) charge for their services, compared with a $24 per
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year wholesale charge for Verisign’s services, which consumers are required to pay
year-after-year indefinitely. (FAC 9 4.40; 4.46-4.47.) Plaintiffs also allege that
consumers will always receive a domain name by paying the fee to Plaintiffs, but
that Defendants’ WLS is a scheme “in which most consumers will receive nothing
for their money.” (FAC §1.1.)

Defendants contend “[t}he Complaint admits that WLS has not been
implemented and is not available for registrars to sell to their customers at this
time.” (Motion at 5:2-5:3.) In truth, Plaintiffs allege that “Defendants eNom and
NSI are currently advertising the WLS and are accepting ‘pre-orders’ for WLS
subscriptions on their Web sites.” (FAC 94.68.)

Defendants misstate that “[f]lor domain names with a WLS subscription, upon
cancellation of the domain name registration and deletion of the domain name, the
recently deleted domain name would automatically be registered through the
registrar that sold the WLS subscription...”. (Motion at 4:26-5:1.) In support of this
allegation, Defendants cite paragraph FAC § 4.48. (Motion at 5:1.) In truth, FAC
9 4.48 alleges the opposite: that Verisign will not delete domain names with a WLS
subscription. (FAC q 4.48.) That allegation is fundamental to Plaintiffs’
Declaratory Relief and Breach of Contract claims (against Verisign and ICANN,
respectively).

III. ARGUMENT

A court may not dismiss a complaint for failure to state a claim “unless it
appears beyond doubt that the plaintiff can prove no set of facts in support of his
claim which would entitle him to relief.” Conley v. Gibson, 355 U.S. 41, 45-46
(1957); see also Moore v. City of Costa Mesa, 886 F.2d 260, 262 (9th Cir. 1989);
Haddock v. Bd. of Dental Exam'rs, 777 F.2d 462, 464 (9th Cir. 1985) (court should

not dismiss a complaint if it states a claim under any legal theory, even if plaintiff

erroncously relies on a different theory). Dismissal is proper under FED. R. C1v. P.

12(b)(6) only where there is either a “lack of a cognizable legal theory” or “the
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