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Plaintiffs respectfully submit this joint memorandum in opposition to
Verisign’s Motion to Dismiss Plaintiffs’ Eleventh Claim for Relief for Improper
Venue.

I. INTRODUCTION

All parties to this action, including Verisign, agreed in separate contracts with
defendant Internet Corporation for Assigned Names and Numbers (“ICANN) that
“[1]n all litigation involving ICANN concerning [those agreements] . . . jurisdiction
and exclusive venue for such litigation shall be in a court located in Los Angeles,
California”. However, Verisign moves to dismiss one of ten causes of action
against it based upon a forum selection clause in another contract providing for
Virginia venue in cases to interpret Verisign’s contract with registrars. This Court is
now asked to resolve these conflicting venue clauses.

All claims alleged in this case, including the single cause of action Verisign
seeks to have dismissed or transferred to Virginia, involve ICANN. This lawsuit
arises out of defendants’ implementation of the Wait Listing Service (“WLS”),
which Verisign oversees and ICANN approved. Ironically, Verisign argues that to
conserve judicial resources and promote efficiency, this Court should require
Plaintiffs to bring claims for the same acts in two different federal courts.
Consequently, under Verisign’s theory of judicial economy, there would be two
lawsuits arising out of the same nucleus of operative facts, dependent upon the same
factual findings, with the same witnesses and the same parties.

This case involves technical and complex issues pertaining to expired domain
names, the role of an Internet registry, and the rights of Internet registrars. A
finding on the single claim Verisign moves to dismiss or transfer would impact this
Court’s findings on the unfair competition claims that must remain here. Likewise,
this Court’s factual findings will involve the same analysis as a Virginia court’s
review of the single claim Verisign would like transferred.

Splitting this litigation between two courts would jeopardize the policy
OPPOSITION TO VERISIGN’S
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favoring judicial economy, uniformity, and consistency. Verisign cannot cite to a
case where a court divided a litigation between two venues based upon conflicting
forum selection clauses. Rather, whenever possible, courts apply (or reject) forum
selection clauses to consolidate the claims in a single venue. In this case, Verisign
will have to litigate in California regardless of the outcome of the current motion
because of the Los Angeles forum selection to which it agreed in a contract with
ICANN. Two separate courts should not have to absorb all these facts and then
issue separate rulings on claims involving nearly identical issues. Accordingly,
judicial economy and consistency favor keeping the single claim Verisign seeks to

transfer in this action.

II. FACTS

A. THE CONTRACTS BETWEEN THE PARTIES REQUIRE CLAIMS RELATING TO
ICANN T0 BE BROUGHT IN LOS ANGELES

This case involves three sets of contracts — between (i) Verisign and ICANN,
(11) ICANN and Plaintiffs, and (ii1) Verisign and Plaintiffs. The agreements between
each party and ICANN require venue exclusively in Los Angeles. The Los Angeles
venue clauses apply to all parties.

1. ICANN’s Contracts with Verisign Require California Venue

for Lawsuits Concerning the V\gl.S.

Plaintiffs are Internet registrars. Verisign, the moving party, provides the
Internet registry for <.com> and <.net> domain names. ICANN is responsible for
accrediting plaintiffs as registrars, and for empowering Verisign to operate the
registry.

This case involves several technical and contractual issues relating to
defendants’ WLS, which “purports to give consumers, for an annual fee, the right to

be ‘first in line’ on the ‘waiting list’ for currently-registered <.com> and <.net>

OPPOSITION TO VERISIGN’S
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domain names."” (First Amended Complaint (hereinafter referred to as
“FAC”) § 1.1.) Verisign offers the WLS to consumers only because defendant
ICANN granted Verisign the authority to do so. ICANN approved Verisign’s WLS
pursuant to two Registry Agreements dated May 25, 2001 (together, the “ICANN-
Verisign Agreements”). On March 6, 2004, ICANN’s Board of Directors approved
amendments to the ICANN-Verisign Agreements necessary for Verisign to offer the
WLS.2

The ICANN-Verisign Agreements provide Los Angeles as the exclusive
forum for any litigation involving ICANN:

In all litigation involving ICANN concerning this

?grigez?lceéll}r't i é:trelildilgti%g %lgg)l(ecs?%zlei f‘cl)f'&%e for such litigation shall

This language appears in §15 of the Registry Agreement for <.com> and 9§ 5.9
of the Registry Agreement for <.net>.> The ICANN-Verisign Agreements also
require [CANN to indemnify Verisign concerning all claims arising out of
Verisign’s compliance with ICANN policies.*

2. ICANN’s Contracts with Plaintiffs Require California Venue.

Each Plaintiff also executed an agreement with ICANN, called the Registrar
Accreditation Agreement (the “ICANN-Registrar Agreement™). It includes the
identical forum selection clause as the ICANN-Verisign Agreements:
In all litigation immvolving ICANN concerning this Agreement...

_lurisdictjon and exclusive venue for such litilgation shall be in a court
ocated in Los Angeles, California, USA...” (FAC Ex. B, 1 5.6)

! Domain names are surrounded by caret symbols (i.e., “<>”) herein for the purpose of
distinguishing them. However, the caret symbols are not a part of the domain name itself.

2 Resolutions Adopted at Rome ICANN Board Meeting (March 6, 2004)
<http://www.icann.org/minutes/rome-resolutions-06mar04.htm>.

? Defendants Network Solutions, Inc. and eNom, Inc. have also agreed to exclusive venue in Los
Angeles. (FAC 73.3)

* Registry Agreement for <.com>, §6; Registry Agreement for <.net>, §4.6.
OPPOSITION TO VERISIGN’S
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3.  Verisign’s Breach of Contract and its Forum Selection Clause

Verisign required each plaintiff to execute its standard non-negotiable
Registry-Registrar Agreement (the “Verisign-Registrar Agreement”) in order to
become a registrar. A copy of the standard Verisign-Registrar Agreement is
attached as Exhibit A to Plaintiffs’ FAC. Plaintiffs’ Eleventh cause of action seeks
to hold Verisign liable for breaching the Verisign-Registrar Agreement. This is the
only claim under the Verisign-Registrar Agreement.

Specifically, the Verisign-Registrar Agreement guarantees Plaintiffs the right
to delete domain names from the registry. The WLS scheme at issue, however,
cannot operate unless Verisign refuses Plaintiffs’ requests to delete certain domain
names from the registry. Accordingly, Verisign’s unilateral recision of the
Plamtiffs’ rights under the Verisign-Registrar Agreement is findamental to the
operation of the WLS scheme underlying this lawsuit.

The forum selection clause in § 6.7 of each Verisign-Registrar Agreement
provides for a Virginia forum in “[a]ny legal action or other legal proceeding
relating to this Agreement or the enforcement of any provision of this Agreement.”
The Verisign-Registrar Agreement contradicts both the ICANN-Verisign
Agreements and the ICANN-Registrar Agreement. Indeed, this lawsuit would not
exist but for Verisign’s actions under the ICANN-Verisign Agreements, and
Plaintiffs’ rights under the ICANN-Registrar Agreement. Those agreements with
ICANN require this controversy to be resolved in Los Angeles.

B.  VERISIGN MUST LITIGATE THE THREE CLAIMS AGAINST BOTH IT AND

ICANN IN THIS FORUM

Plaintiffs must litigate in Los Angeles their First, Fifth, and Seventh Causes of
Action against both Verisign and ICANN. Indeed, Verisign has admitted as much
by not requesting to dismiss those causes of action under FED. R. C1v. P. 12(b)(3).
The forum selection clause in the ICANN-Verisign Agreements prevents Verisign
from litigating them outside of this forum.

OPPOSITION TO VERISIGN’S
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The First Cause of Action alleges the WLS is an illegal lottery for which
Verisign and ICANN are responsible. (FAC 99 5.1 - 5.20.) Pursuant to the
ICANN-Verisign Agreements, [CANN authorized Verisign to sell rights to purchase
a chance to a win domain name. (FAC 9 1.5 and 4.65.) Verisign can only offer
these chances by refusing Plaintiffs’ requests to delete the “prize” domain names
from the registry.

Plaintiffs’ Fifth Cause of Action alleges that Verisign and ICANN have
engaged in deceptive sales practices by offering the WLS. (FAC 99 9.1 - 9.10.)
These deceptive practices stem from Verisign’s failure to inform consumers that
domain names subject to WLS subscriptions not on “pending delete” status may not
be available for registration within the subscription period. ICANN approved the
WLS pursuant to the ICANN-Verisign Agreements (which provide for a Los
Angeles venue) without requiring Verisign to make such disclosures. (FAC 19.6.)

The Seventh Cause of Action concerns Verisign’s misleading offer to sell
consumers property rights Verisign does not own. (FAC ] 11.1-11.12)) In
reliance upon the Verisign-Registrar Agreement, this claim alleges Verisign “has no
authority to refuse to delete any expired domain name from the registry”. (FAC
9 11.9.) ICANN approved of this scheme pursuant to the ICANN-Verisign
Agreements, which require a Los Angeles venue. ICANN is liable under this cause
of action because it did not have the authority to grant Verisign such right.

(FAC §11.10.) Plaintiffs must sue ICANN in Los Angeles for this violation
consistent with the ICANN-Registrar Agreement.

These three claims cannot be transferred to the Eastern District of Virginia
because both ICANN Agreements require any litigation “involving ICANN
concerning” those agreements to be brought in Los Angeles, California. Both
Verisign and Plaintiffs have agreed to be bound by ICANN’s forum selection
clause. Moreover, Verisign and ICANN may raise cross-claims against one
another. The agreements between those defendants provide for indemnification
OPPOSITION TO VERISIGN’S
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which must be litigated in Los Angeles. ICANN may sue Verisign for its liability
arising out of the WLS; and Verisign may sue ICANN for damages it suffered by
complying with ICANN policies. ICANN and Verisign may only bring those claims
in this forum pursuant to their agreement, but those claims relate directly to the
claim Verisign would like transferred to Virginia.

C. THE REMAINING CAUSES OF ACTION REQUIRE THE SAME FACTUAL
DETERMINATION AS THE CLAIM VERISIGN SEEKS TO TRANSFER

1.  The Eleventh Cause of Action Relates to Verisign’s Right to
Ignore Plaintiffs’ Requests to Delete Domain Names

Verisign asks this Court to transfer the Eleventh Cause of Action because
only that claim may fall within the scope of the Verisign-Registrar Agreement’s
forum selection clause. However, the remaining eleven claims turn on the same
factual questions as the one Verisign would like to dismiss or transfer. The
Eleventh cause of action requests a declaratory judgment that Verisign’s
implementation of the WLS breaches the Verisign-Registrar Agreement. The
principal cause of the breach is Verisign’s refusal to allow the deletion of domain
names as required under the both the ICANN-Verisign Agreement and the Verisign-
Registrar Agreement. (FAC ] 15.1 - 15.16.) All of Plaintiffs’ claims require the
Court to determine whether the defendants violate Plaintiffs’ rights by refusing to
delete domain names.

2.  All Other Claims Against Verisign Similarly Relate to

Verisign’s Right to Ignore Plaintiffs’ Requests to Delete
Domain Names

Plaintiffs assert their Second Cause of Action under California’s Unfair Trade
Practices Act, CAL. BUS. & PROF. §17200 et seq., which prohibits business
practices that are forbidden by law. (FAC § 6.1 - 6.11.) Plaintiffs allege that
Verisign has engaged in unfair trade practices by violating California’s Consumers
Legal Redress Act (“CLRA”), CAL. C1v. CODE § 1750 et seq. The CLRA, at CAL.
Crv. CoDE § 1770, prohibits any representation to consumers that they will receive
an economic benefit whose earning is “contingent on an event to occur subsequent
OPPOSITION TO VERISIGN’S
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to the consummation of the transaction.” Plaintiffs further allege Verisign has
assisted in advertising a contingent future benefit (i.e., WLS subscriptions) in a
manner unfair to consumers. Under the CLRA, it is unfair to sell consumers the
right to purchase a domain name that is not on “pending delete” status, because only
a “pending delete” status guarantees that a party other than the current owner will
be able to register the name.

Plaintiffs’ Fourth and Sixth Causes of Action® allege Verisign engaged in
deceptive advertising and false representations to consumers. (FAC 99 8.1 - 8.17
and 10.1 - 10.14.) These deceptive practices all originate with Verisign’s failure to
inform consumers that domain names subject to WLS subscriptions that are not on
“pending delete” status may not be available for registration within the subscription
period.

The Eighth Cause of Action alleges a violation of the Federal Trade
Commission Act, 15 U.S.C. § 41 et seq., based on Verisign’s failure to disclose the
likelihood that a WLS subscription will be successful. (FAC ] 12.1-12.10.) As
discussed above in reference to the Fourth through Sixth Causes of Action,
Verisign’s deception of consumers stems largely from its offers to sell domain
names that are not subject to “pending delete” status.

The Ninth Cause of Action falls under the Sherman Act, 15 U.S.C. §1 et seq.,
and involves Verisign’s unreasonable tying agreement between WLS subscriptions
and domain name registrations. (FAC 99 13.1 - 13.22.) The tying agreement
depends on Verisign’s refusal to delete expired domain names and its consequent
assertion of property rights in those names, which allows Verisign to dominate the
market for registration of the domain names it refuses to delete.

The Tenth Cause of Action involves Verisign’s interference with Plaintiffs’

prospective economic advantage by making false and defamatory statements about

5 The Third Cause of Action is not asserted against Verisign.
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