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INTRODUCTION

In dismissing CFIT’s original complaint, the Court gave CFIT a clear roadmap for how it
might attempt to amend its complaint to correct its deficiencies, if correction were possible at all.
Despite the clear admonitions in the Court’s February 28, 2006 Order (the “Order”), the First
Amended Complaint (“FAC”) ignored them and CFIT’s Opposition Memorandum (“Opposition”)
does likewise. The FAC does not correct the insufficiencies in CFIT’s complaint that this Court
already found to exist, and the Opposition fails to explain why the FAC ignored this Court’s
admonitions or how any further amendment to the complaint could cure its deficiencies. As a
result, the FAC should be dismissed without leave to amend.

First, with respect to standing, the FAC fails to allege any facts sufficient to support the
requirements for associational standing under Hunt v. Wash. State Apple Adver. Comm 'n., 432 U.S.
333 (1977). Instead, CFIT’s amendment to the complaint consisted of nothing more than a pro
Sforma addition of the names of two CFIT members. Absent from the FAC is any allegation of how
any CFIT members actually or imminently will be injured by the conduct alleged in the FAC; how
any such injury arises in the relevant markets alleged in the FAC -- indeed, neither identified
member participates in the pivotal Domain Name Registration Markets; how the association could
have prudential standing to assert claims on behalf of myriad “Internet Stakeholders”; or even what
business the identified member, Chambers, is in! Absent such essential allegations, CFIT’s
membership and the basis for its standing remains -- as this Court found was true with respect to the
original complaint -- “shrouded in mystery.” (Order at 14.)

Second, with respect to the Expiring Names Registration Services Market, the original
complaint failed to allege that registered and unregistered domain names are not reasonably
interchangeable. The Order held the complaint insufficient for this reason. (Order at 17.)
Nonetheless, both the FAC and Opposition completely ignore the Court’s admonition that such
allegations are required to allege this market. Furthermore, the Opposition fails even to mention the
two cases upon which the Court based its earlier decision, which directly reject CFIT’s market
definition and which the Court warned would “provide an additional bar to CFIT’s Sherman Act

claims.” (/d. at 16.)
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Equally fundamental, the FAC fails to allege predatory conduct, a necessary predicate to the
antitrust claims. Instead, the real basis for CFIT’s complaint is revealed in the first lines of the
Opposition: CFIT believes that ICANN, the alleged regulator, is acting “[i]n contravention of its
mandate to create competition in the domain name registration market.” Such a “mandate,”
however, provides no basis for an antitrust or other claim. CFIT is not a third party beneficiary to
the Memorandum of Understanding between ICANN and the Department of Commerce.
Furthermore, antitrust law does not provide a basis for private plaintiffs to come to court merely to
second guess alleged regulatory decisions by the Department of Commerce (which must approve
the registry agreements) or ICANN, the alleged regulator it has chosen.

The FAC fails to cite a single antitrust or other case to support its claims that a price
increase by VeriSign, an extension of the term of the registry agreements, or the supposed
introduction of a new product in a market in which VeriSign does not now compete, could be an
antitrust violation. Moreover, the Opposition fails to respond to, or even mention, the clear
authorities cited in the Motion that establish that such price increases or new product introductions,
even by an alleged monopolist, do not state an antitrust claim. CFIT also fails to cite a single case
suggesting that the fact that an alleged regulator agreed to such actions changes in any way this
analysis. To the contrary, the cases cited in the Motion firmly establish that such conduct by a non-
competitor does not transform a price or product change into an antitrust violation.

This is CFIT’s second attempt to state a valid claim for relief, with guidance from the Court.
At this point, it is clear that CFIT has not and cannot state facts sufficient to support antitrust claims
against VeriSign. CFIT’s opposition has not proffered any basis on which its complaint could be
amended further. Given CFIT’s disregard for the Court’s Order, and the lack of any indication
further amendment would be fruitful, the FAC should be dismissed with prejudice.

ARGUMENT
I CFIT’S FIRST AMENDED COMPLAINT FAILS TO ESTABLISH
ASSOCIATIONAL STANDING TO PURSUE THIS ACTION
VeriSign’s moving papers demonstrate that the FAC fails to establish CFIT’s standing to

bring this action. The opposition concedes CFIT does not have standing in its own right, but must
-2-

REPLY MEMO OF VERISIGN, INC. IN SUPPORT OF MOTION TO DISMISS FIRST AMENDED COMPLAINT
No. 5:05-CV-04826 (RMW) PVT




Case 5:05-cv-04826-RMW  Document 169 Filed 05/26/2006 Page 7 of 16



