MCI WorldCom appreciates the opportunity to submit these comments on the proposed Implementation Documents for the Uniform Dispute Resolution Policy (UDRP) and commends the efforts of the Drafting Committee and the ICANN Staff and Counsel in preparing these documents.  While the documents may require some further refinements, we believe that, on the whole, they reflect the policy adopted in Santiago. The following additional comments are offered on various specific provisions:

Policy, 4(a): The conjunctive construction of 4(a) is in accordance with the principle of limiting this new administrative proceeding to a very specific category of disputes, i.e., the abusive registration of domain names. ICANN should resist any attempt to change the use of the word "and" between 4(a)(i) and 4(a)(ii), between 4(a)(ii) and 4(a)(iii), and within the body of 4(a)(iii), i.e., requiring that there be a registration and use in bad faith for the policy to apply. To clarify the intention of this Subsection, however, consideration should be given to adding the following sentence at the end of Subsection (a):  “Good faith disputes between competing rights holders or other competing legitimate interests over whether two names are confusingly similar are not within the scope of this proceeding.”

Policy, 4(a)(iii) and 4(b):
The words “being used” in 4(a)(iii), taken together with the indicia of registration and use in bad faith in 4(b), creates some confusion. The indicia listed in 4(b) are good and appropriate examples of how a domain name can be registered and used or intended for use in bad faith, but the indicia are not always indicative of use. Accordingly, rather than change the indicia in 4(b), 4(a)(iii) should be changed as follows:

"(iii) your domain name has been registered and is being used or is intended to be used in bad faith."

Policy, 4(c)(i): In keeping with the intention of Sections 4(a) and 4(b), 4(c)(i) should be modified to indicate that "use" or "preparations to use" cannot include any of the indicia of bad faith set forth in 4(b). Otherwise, under the provision as originally written, a respondent could demonstrate use or demonstrable preparations to use a domain name in bad faith. 

Policy, 4(c)(ii): Most people probably would agree that the new administrative proceeding would not apply in the well-publicized cases, POKEY.ORG (child’s nickname) and VERONICA.ORG (child’s first name), because the registrants in those cases could demonstrate the requisite rights or legitimate interests in the domain name.  However, this so-called nickname provision could result in domain name registrants evading the application of the mandatory administrative proceeding by merely claiming to have adopted well-known marks as their nicknames.  Accordingly, this provision should likewise be linked back to the indicia of bad faith set forth in 4(b) to clarify that evidence of a registrant's use of a domain name or intended use of a domain name can override any contrary evidence. One possible suggestion is to add the following language to the end of 4(c)(ii): “and there is no evidence that the name by which you claim to be commonly known has been adopted in bad faith as set forth in Paragraph 4(b) or as otherwise may be shown thereunder.” 

Policy, 4(c)(iii): Under fair use law, the commercial or not for profit use of a mark is merely a consideration in determining whether a use that would otherwise be an infringement is a defensible fair use. 4(c)(iii) appears to indicate that any tarnishing use of a mark, tied to "intent for commercial gain," falls outside of fair use protection. While no trademark holder wants to see someone use its trademark to criticize the holder, absolutely excluding the critic from commercially gaining in any form goes too far and offends fundamental free speech rights. A large number of gripe sites have been established around the world, using domain names that are similar to companies’ trademarks to legitimately criticize those companies. Since advertising and/or user fees support some of these web sites, commercial gain could arguably be involved. It is inappropriate to carve out any tarnishing use that involves any commercial gain from fair use protection. Furthermore, tarnishment protection should only extend to "famous" marks and should not be a consideration in this policy, which applies to any mark. 

Policy, 8(a), (b):  These provisions provide that a domain name may not be transferred to another holder or registrar during a “pending administrative proceeding”.  The word “pending”, however, does not appear to be defined in the Policy or in the Rules.   Policy 9:  This provision provides that the applicable Policy shall be the version in effect at the time that the Policy is “invoked”.  The word “invoked” does not appear to be defined in the Policy or in the Rules.  Presumably, either or both of these dates in the foregoing paragraphs could be the same as the “date of commencement of the administrative proceeding” under Rule 4(c), i.e., the date on which the complaint is forwarded by the Provider to the Respondent, but this is not clear.

Rules, 21: This provision provides that the Rules cannot be amended without the express written approval of ICANN.  There also should be a corresponding requirement in the Policy.  

As to the remaining open implementation issues in the Staff Report on which comments are sought:

1, 2: Complainants and respondents should be able to set forth their claims and defenses in no more than 5 double-spaced pages, excluding any illustrative exhibits that may need to be attached.  

3:  Option (d) is the fairest procedure among those identified for the selection of Providers and Panelists, since this approach fosters competition among the Providers and provides both parties influence over the composition of the Panel (if the domain name holder elects a 3-person Panel).  In the event that only one Panelist is selected, the Complainant maintains some influence over the Panel’s composition, in the Complainant’s selection of the Provider.  In either situation, however, it is essential that all Panelists meet certain requirements for qualification which, presumably, are being left under the Policy and Rules for the Providers to define.  The WIPO Final Report, Para. 204, may provide guidance:  “The panel should include persons having appropriate experience in domain names, intellectual property rights (including all the issues that operate to place limitations on the scope of such rights), litigation and alternative dispute-resolution.”

4. Decisions should be limited to no more than 5 double-spaced pages and dissents to no more than 2 double-spaced pages.  Placing limitations on the number of words used by parties and Panelists should help ensure that the new administrative proceeding will be as quick and inexpensive as possible, and will not be overly reflective of the Panelists’ irrelevant, otherwise personal, opinions.

