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Irvine, California; Thursday, May 4, 2017
9:05 am - 12:34 p. m

MR. HAM LTON:. So we're here with respect to the
Asia Geen IT Systens Bil gi sayar San vs. | CANN, and
that is I1CDR 01-15-00055-9838.

For purposes of the reporter, did you get
t hat ?

THE REPORTER:  Yes.
MR. HAM LTON: Good, terrific. Thank you.

Wel cone, everybody. Good to be here, and
hopefully we will effectively and efficiently resolve
all the issues that we need to, at |least with respect
to today in these hearings.

We've identified who we all are, so I'lIl --
"1l -- 1"l proceed past that.

And just with respect to the court reporter,
woul d you kindly allow or provide your current details

to M. Enson, and |I'lIl ask M. Enson to provide a copy

of all the contact details to us, "us" being the
Tri bunal .
Can you do that? Hello?
MR. ENSON:. M. Hamlton, this is Eric.
MR. HAM LTON: Yes.

MR. ENSON: | will certainly have that
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i nformation. M office does have it.
MR. HAM LTON: Okay. Terrific.

And -- and -- and a bit of homework with
respect to the reporter. How soon wll we get, "we"
bei ng the Tribunal and the parties, a copy of the
transcript?

THE REPORTER: We have a normal two-week

turnaround, so if counsel needs to expedite, they can
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order that on their

MR. HAM LTON:  Okay.

end.

Let me go back to you then,

Eric. How soon would you be able to expedite that?

MR. ENSON: Wel

M. Ham |ton,

think that's

really up to the -- the court reporting service in
terms of how quickly they can turn it around. If --
MR. HAM LTON: Two weeks. You can expedite that

in less tinme if you wanted to.

MR. ENSON: Yeah.

for the Panel is whether the Panel

And | guess the real question

bel i eves that they

need a -- a copy of the transcript sooner than two

weeks. And if you believe we do,

w th an expedite.

MR. HAM LTON:

I ncur the cost -- sorry?

sonet hi ng?

Al right.

Al l

right.

then we wll work

we don't want to

Sonmebody wanted to say

was about to say that we don't
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want to el evate your costs nore than is absolutely
necessary. Qobviously the sooner we get the transcript,
the better. W can get to what we ought to be doing,
which I'massumng that it would be working towards at
| east the Tribunal deliberating on -- on the award and
getting -- starting towards in that direction. So the
sooner you get that to us, the better, but | suspect
we'll work with two weeks then.

Is that good?

MR. ENSON: Well --

MR. RODENBAUGH:. Well, that's acceptable for the
Claimants. | do understand sonetinmes we can get rough
drafts sooner than that, so if that becones avail abl e,
"1l take it whenever | can get it as well.

MR. HAM LTON:  All right. Menbers of the

Tribunal, is two weeks acceptabl e?
JUDGE CAHI LL: This -- this is Cahill. That's
fine, yeah. Cahill, this is fine. Yeah, fine.

MR. HAM LTON: Okay. Klaus, that's good for you?
MR. REICHERT: Yes. This is Klaus, and that's
fine.
MR. HAM LTON: Okay. Terrific. Al right.
Well, | think we should get to the business
at hand then. And we had agreed that each side would

have an hour and 15 m nutes to make respective
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presentations and each side, in turn, will have 30

mnutes with respect to rebuttal.

Are we confortable with that?

VR. RODENBAUGH: Yes, Claimant is fine with that.

Thank you.
MR. ENSON: Yes. Thank you.

MR. HAM LTON: Okay. Terrific. So unless there

are matters that either side may want to raise right

now, procedural matters and any other matter

of

concern, then we'll nove right into the presentation.

And unl ess there are other procedural matters, then

"1l ask Mke if you can then do us the honor.

MR. RODENBAUGH: Ckay. Thank you, M. Ham | ton.

This is M ke Rodenbaugh. Thank you to the

Panel and | CANN counsel and to the | CDR, our

court

reporter for making this happen today. W appreciate

it very much to finally have our day with the Panel.

| can assure you that the -- our presentation

IS not going to be anywhere near 75 m nutes.

woul d really encourage nenbers of the Panel t

| al so

o stop ne

at any tinme and identify thenmselves and -- and ask any

guestions or points of clarification along the way.

Personally | just find that kind of

i nteraction a whole | ot nore useful than hearing a

nonol ogue after reading a 60-m nute nonol ogue of
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myself. | won't be close to 60 m nutes, for that
mat t er.

So |l wll just nove into certainly the first
guestions. | do really appreciate and nmy client
appreci ates that the Panel obviously has read all the
parties' briefings. | know there's about 150 pages of
briefing so far. | hope we are done with that now.

And there are a few fairly clear questions

for the parties to answer, and | think we've both taken

a shot at that in our slides. [I'll generally follow
the -- the chronology and format of -- of those
questi ons.

So to start, | think that | CANN and Asia both
agree essentially with the -- the fornulation set forth

in the Merck decision and in the bylaws in Question 1
fromthe Panel. That essentially the -- the Panel's
task is to identify the actions or inactions which ny
client contests.

And | believe we have identified seven

distinct topics in our Opening Brief and -- and, again,
expl ai ned in our Supplenental Brief. |'msure we'l
tal k about those during the presentation and -- and

t hrough your questions. And then eval uati ng whet her
each of those actions or inactions is consistent with

| CANN' s articles and byl aws.
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And to do that, essentially the Panel is
tasked with -- with anal yzi ng whet her the Board
exercised due diligence and care and had a reasonabl e
anmount of facts in front of it and, conjunctively, did
t hey exercise independent judgnment in taking that
deci sion believed to be in the best interest of | CANN.

And, of course, by extension, as ICANN is a
public benefit corporation under I CANN | aw (sic), and
its mssion is very clear, we're really not typically
tal ki ng about the best interest of ICANN. W're
tal ki ng about the best interest of the internet
community, in other words, the global public rather
than the conpany itself so that that is clear.

Al so, of course, there is now a body of
precedents anal yzing the bylaws that we'll be tal king
about today, and the bylaws thensel ves provide that
prior -- prior declarations are to be precedential.

I n other words, we should not constantly be
relitigating matters. That obviously goes to the
benefit of I CANN i nsofar as they're always a party to
this proceeding -- these proceedi ngs, and that there
I's, you know, always an opportunity and clear incentive
to relitigate issues over and over again if they
haven't gone their way in previous cases.

That really needs to be stopped, and it's
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sonmething | will be tal king about as one of the issues.
You know, we've clainmed that | CANN, in fact, has
violated its bylaws by ignoring precedents over and
over again.

So the bigger issue really around | CANN s

authority or around the Panel's authority that | think

was initiated by -- by the briefing about a year ago,
where there were two rounds of briefing on this -- this
| ssue of Panel authority, is the -- the Panel's

authority to make recomendati ons to | CANN and whet her
t hose recomendati ons woul d be binding on ICANN in the
event, of course, and only in the event that the Panel
finds that -- that |ICANN has violated its bylaws or
articl es.

| think the DCA Trust .Africa case went to
great lengths to analyze that question in far nore
detail than any other Panel prior or since. In fact,
prior to that, there had only really been one
di scussion quite a few years ago, and it was -- it was
really just a few pages and -- and not particularly
rel evant to the Panel's decision.

Al so, subsequent discussions of that issue
simlarly have not gone to anywhere near the depth and
have not been nearly as relevant to those proceedi ngs

as in .Africa, because in .Africa, that was the first
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case where a Panel found I CANN to have violated its
byl aws.

The subsequent treatnents of that question
have -- have generally been cases, particularly the
cases cited by I CANN, where | CANN was not found to have
violated its bylaws. So the discussion about the DCA
Trust .Africa precedent, which should not have
happened, but was not briefed in those cases even by
| CANN. And Nunber 2, was sinply dicta since the issue
was really not before the Panel in any practical way.

So it -- it is, of course, our strong belief
and the wel | -consi dered opinion of the DCA Trust Panel
that ICANN s | RP nust allow the Panels to make
recomendati ons, remedi al recommendations, in the event
that the Panel finds that | CANN has done sonet hi ng
wrong. O herw se, obviously | CANN woul d sinply have no
accountability to anyone but itself.

| nmean, the -- the IRP provisions of the
byl aws woul d be rendered essentially neaningless. The,
you know, hundreds of thousands of dollars that go into
t hese cases woul d essentially be all for naught if a
Panel finds that I CANN violated its bylaws and is not
able to recommend that | CANN fix that problem

And so we've seen in not only .Africa, but in

at | east a couple of other cases since, and those are
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cited towards the end of our -- our Supplenental Brief,
that, in fact, Panels have -- have found that they have
the authority to make those sorts of recommendati ons
and exercise that authority.

Mor eover, in each case, including in the
.Africa case, the | CANN Board has accepted those
recommendati ons. And, again, that provision of the
byl aws, Article IV, Section 3.21, says that the Board's
subsequent action on those declarations al so has
precedenti al val ue.

So, again, in this case I'll be tal ki ng about
t he anal ogy between this case and the . Africa case
quite a bit. And, you know, we feel that it's a very
strong anal ogous precedent and that the sane relief
shoul d be awarded in this case as in that case, which
is essentially to disregard the unsubstanti at ed
Gover nnent Advisory Conmmttee or -- or GAC, as we'l
refer to it over and over again, advice on these
applications and, therefore, return the applications to
processing, which in this case woul d nean t hat
contracts would be awarded since there are no other
obj ections or contention with other applicants.

So just a few other points that | nade on
Slide 3 about the DCA Trust case on this point, that

it -- it certainly analyzed the prior decision in the
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XXX matter from several years prior. You know, it
recogni zed that I CANN has this critical public benefit
role in the internet governnents.

It recogni zed that | CANN, you know, has
essentially forced the contract on all TLD applicants.
It was a uniform contract that nobody was able to
negotiate in any way whatsoever, and it included a
conpl ete wai ver of any judicial oversight or review of
| CANN' s deci sions, which, in fact, has been upheld
twi ce now by the Central District of California per
| CANN' s argunments when -- when applicants were
dissatisfied with the IRP results or with | CANN s
subsequent actions after the IRP results, and have
tried to sue.

In both of those matters, the Court in
Los Angeles has -- has agreed with | CANN that the
wai ver is enforceable, and | believe at |east one of
those matters is on appeal. But in any event, that is
the state of the law on that issue at the nonent.

The DCA Trust Panel also nmade it clear that,
you know, anbiguity in the bylaws since they are,
again, solely drafted by I CANN, nust be construed
against ICANN. And the bylaws in question in this
case, the -- the 2012 version of the bylaws do not

clearly derive at the IRP --
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(Wher eupon the reporter interrupted the
proceedi ngs.)

MR. RODENBAUGH: | will try to talk slower. |I'm
not sure | can do nuch nore about the connection, other
than try to talk closer to ny phone here.

So | was tal king about the -- the 2012
version of the bylaws, and from | CANN s perspecti ve,
t hey' re anbi guous. | think that the DCA Trust Panel
found not particularly fromthis -- particularly in
| i ght of legislative history, if you will, back all the
way to the formation of | CANN | ooking at the
congressi onal hearings that took place and -- and
finding that -- that there's no way that the U S
Government or even that I CANN itself would have
desi gned a process that could be, you know, advisory
only and i magi ne that could be an effective
accountability mechani sm

And to put the final point on this, the --
t he new byl aws that canme into force six, seven nonths
ago certainly reinforced the intent of the earlier
byl aws and clarified that -- that essentially the IRP
Is to be viewed as a -- as a standard commerci al
arbitration where, of course, arbitrators have the
power to award affirmative relief.

So that's probably enough on this issue for
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now. | guess |I'll just pause just for a nonent in case
anybody has any questions or clarifications at this
poi nt before |I nobve on to the substance of this
particul ar case.

JUDGE CAHI LL: Cahill, that's fine. I'mfine. o
ahead.

MR. RODENBAUGH: Thank you, your Honor. It allows
me to take a little sip of glass of water too since

| " ve been talking for 15 strai ght m nutes.

All right. So turning to -- to this specific
case, | want to just talk a little bit -- and I'll have
slides on this. | noticed | CANN did have a few slides
on it -- of the -- of the background of the New TLD

matter or program and the rel evant byl aws and, you
know, the Applicant Cui debook processes that |ed us
her e.

I won't take too |ong, because | think both
our Opening Brief and I CANN s brief discuss that in --
In pretty good detail with the appropriate citations.
| don't think there's a |ot of disagreenent about these
underlying facts, but | do feel it will help set up the
di scussion a little bit.

If you recall, that the Applicant Gui debook
really is the enbodi nent of 46 years and tens of

t housands of volunteer and paid | CANN staff man hours
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and wonen hours. It went through several iterations.
It went through four or five different public comment
periods, and | was very intimately involved in the
entire process as a nenber of the GNSO Council .

| can assure you, | amnot aware of any
docunment ever created that could have taken nore tine
and nore effort, and -- and it was very, very clear,
you know, the provisions in the Gui debook that we're
tal ki ng about, you know, that -- that there were
community applications with one -- one subset of
applications that were permtted.

But, frankly, despite the use of community
obj ection throughout our briefing, community
applications are not at issue in this case. That was a
di fferent subset of applications where the Gui debook
set forth standards for getting community consent and
denonstrated support. There was a 14-point test where
applicants had to go through in order to get a
privilege in the application process.

These applications were not part of that
process, but they were deenmed to be -- to have an
effect on the community by various gover nnent al
obj ectors, and, of course, that's how we got here
t oday.

So the Gui debook foresaw that and set forth
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four different processes by which those objections
could be made at least. | think ICANN s pointed out a
fifth in their slides, which is just a general public
comment period, but there were far nore well-defined
and -- and specific processes set out, mainly the GAC
Early Warning Process, followed by the Independent

Obj ector Process, followed by the Conmunity Cbjection
Process. And while all of that was going on, there
was, of course, GAC deliberations and GAC advi ce nodul e
of the Gui debook.

So all of those were in play with respect to
t hese two applications. There were GAC early warnings
fromseveral countries, which they're -- have been
di scussed in the briefing and in the -- and by the
| ndependent objector and by M. Crenades in the
conmuni ty objection proceeding.

Several of those went by the wayside. They
were -- those governnments apparently were satisfied
wth ny client's responses and did not further object
during the process; but, of course, the UAE did, and
we'll get to that in a mnute.

But before that happened, the independent
obj ector, which had budgeted sonme $20 million from
| CANN to | ook at the pool of applications and anal yze

whi ch ones were potentially problematic to any
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potential communities and, you know, affirmatively
reach out to those comunities, reach out to the
applicants, all publicly transparent with the
reports -- with the correspondence and concl usi ons
docunmented in the independent objector website to
anal yze whet her, Nunber 1, there was substanti al
opposition of any defined community and, Nunber 2,
whet her the applications would cause any materi al
detrinment to that conmmunity.

Of course, in this case the independent
objector found neither. He went through two rounds of
briefing with my client. He considered the inputs from
t he UAE and ot her governnments that -- that nade early
war ni ngs that had communi cated with the i ndependent
objector, including specifically the O C organi zation
with a lot of countries which, of course, ended up
bei ng the opponent objector a couple of years later.

The i ndependent objector found that -- that
t he objection sinply was not well-founded, and not only
that, but that the applications would specifically
benefit the public interest by furthering freedom of
expression in the Muslimcomunity through these TLDs
.I'slam and . Hal al .

So, of course, the UAE governnent and the

OC-- the OC was specifically invited by the
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| ndependent objector to file a community objection on
its own. It did not do so. Instead, apparently a
deci sion was made to allow the United Arab Em rates
governnment, the UAE, to carry the freight and file the
conmunity objection, which they did.

And M. Crenades was appointed the -- the
Panelist, who is a distinguished arbitrator in his own
right, and really gave the UAE nore -- you know, quite
an exceptional opportunity to prove its case.

There were two procedures basically designed
to allow the UAE to provide new evidence that it hadn't
provided in its initial subm ssion, which, frankly, was
out of bounds, was not supposed to be allowed in the
process, but it was.

And the UAE took advantage of it, as ny
client was afforded the sanme opportunity, fairly,
and -- and at that point we produced a | ot nore
evidence of nmy client's comunity support for these
applicati ons.

The UAE, neanwhil e, provided its evidence of
non-support, if you will, or evidence of people who
supported the UAE's position that nmy client's
appl i cation should be rejected.

So M. Cremades took all that into account,

applied the very clear, defined criteria of the
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Gui debook, and found, again, that there was no
substanti al opposition to ny client's applications and
that ny client's applications, ny client's operation of
t hese gl obal domai ns woul d not cause any materi al
detrinment to any client community, specifically the
Musl i m community.

And |i ke the independent objector before him
M. Cremades al so found that there was public interest
behind ny client's applications, that there would
further be freedom of expression rights of the Miuslim
communi ty.

So while that was going on, the GAC was al so

del i berating and could not cone to a consensus agai nst

the applications. You'll note, | think it was | CANN
that pointed out in one of its slides -- of course,
it's in the briefing -- that there was three potenti al

out cones from GAC advice as to any TLD applicati on.

One was consensus advice that the application
be rejected, which would create a presunption for the
| CANN Board that it would be rejected. That was the
situation in the .Africa case. That Panel in the IRP
deci sion found that that was a violation of | CANN s
byl aws, that there had to be sonme rationality.

The GAC couldn't sinply say we recomend it

be rejected and then the Board sinply accept that.
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| nstead, the Panel said that | CANN should have gone
back to the GAC and provided a rationale.

The second option was what ICANN clains is in
play in this case, which was that the GAC coul d express
concerns with an application. And in this case, it was
not the conplete GAC that expressed concerns, but
specifically a -- "some nenbers" of the GAC was the
phrase expressed, sonme concerns with the applications
and suggested they be rejected.

Now, the third option was that the -- the GAC
as a whol e woul d suggest to the | CANN Board that the
application be approved but with sonme renediation. The
GAC did not choose that option with respect to these
applications either.

So after two GAC neetings, a whol e bunch of
rhetoric from governnmental organizations and vi gorous
debate within the GAC, all we got fromthe GAC was sone
menbers have stated concerns based on religious
sensitivities, and those nenbers view that the
appl ication should be rejected.

So fromthere, basically | CANN waited until
M. Cremades issued his opinion and then went back to
the GAC, confirmed there would be no further
di scussion, no further input fromthe GACin the matter

and held a -- a secret neeting in Durban.
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Noting also that at the prior GAC neeting
where these concerns of sonme nenbers were expressed,
was al so a closed, secret neeting. There's never ever
been a transcript or notes or m nutes or agenda or
anything fromthose neetings that's been publi shed.
can tell you they were not open to the public. | was
there in person in Beijing and went to the neeting. |
was not allowed in. In fact, | was kicked out.

So they -- they repeated that process
essentially in Durban, but only with respect to the few
GAC nenbers that were objecting. You know, it's our
view, certainly the view of a couple of the Board
menbers at the tine, that that was an i nappropriate
process; that expressing sonme concern with sone
menbers, the Board was required to get back to the
entire GAC, not just to those nenbers, to understand
what the concerns were, and, you know, by the sane
t oken, why other countries were not concerned. O
course, the vast mpjority here expressed no concern,
and that's why there was no consensus agai nst the
appl i cati ons.

So they had that neeting in Durban,

South Africa, that was, you know, hastily arranged
basically on one week's notice. A transcript never has

seen the light of day. A recording only saw the |i ght
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of day late |last year when we finally recovered it in
di scovery.

There's no evidence that that neeting was
ever -- anything about that neeting was ever posted to
the Board itself or to the entire GAC. And in any
event, the neeting was 32 mnutes. And if you listen
to the transcript, there is just sinply nothing
Illum nating in there.

Al l of these objections all along the way, so
basically they're on the same ground, that nmy client is
al l eged to not have sufficient community support for
Its applications. Notw thstanding the fact that it
wasn't required to have any community support for its
applications, there was not a community application.

So, you know, that -- that's really the first
actions of the Board that we've chall enged; that --
that they had these secret neetings with the GAC and
with some nenbers of the GAC that ultimtely all turned
up in discovery with the OCitself, not to nention
anyone else in -- in the public or in the internet
community, such as the GNSO which devises gTLD policy.

And nobody was ever consulted about those
neetings or about these applications. |It's sinmply
| CANN |istening to a few governnent objectors and

essentially agreeing with them w thout any public
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I nput, which is just conpletely contrary to | CANN s
byl aws.

We al so argue that | CANN has refused to open
the investigation or identify the objectors' concerns.
Al we've gotten anywhere al ong the way was t hat
there's sonme concerns, sonme conflicts that are
unspeci fied and woul d have to be resolved by Asia G een
bef ore the applications can nove forward.

We believe effectively that's created a new
policy, again, wthout any sort of community i nput
whi ch all ow those governnment objectors -- objectors an
effective veto of ny client's applications.

Sinmply put, we can't nove forward until they
agree, and they won't talk to us. W don't know what
criteria we -- they would judge whet her or not they
woul d agree. We don't know what criteria | CANN woul d
t hen judge whether or not to agree with themor wth
us. We sinply have really no daylight as to what can
be done to nove these applications forward or push it
even to a decision to reject. W're sinply in
purgatory at the whim of these governnment objectors.

So all of that leading to the fourth
substantive point of -- of ICANN s violations where all
of that really ignores the -- the unani nous advi ce of

t he GNSO Council expressed in the TLD recommendati ons
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and principles that, you know, by near unani nous

resol ution had adopted those Council resolutions,
essentially defined by the bylaws, and that -- that the
application and criteria be clearly stated before the
appl i cati on process began, you know.

That essentially has not happened in this
case, because at the last hour, after all the processes
wer e exhausted, | CANN has cone back and inposed these
new extrenmely vague criteria on Asia. W'IIl talk in
nore detail about that and the specific bylaws as we
nove forward.

And those are the substantive violations that
we allege outlined on Slide 4. There's also a few
procedural violations as to the IRP that -- that we
all ege, and those are outlined on 5, where in this
matter | CANN repeatedly refused to provide docunents to
us that would --

MR. REICHERT: |I'msorry. This is Klaus Reichert.
Could I stop you for a nonent before you go to the
procedural matters that you wish to draw to our
attention?

MR. RODENBAUGH: Yes.

MR. REI CHERT: AlIl of the substantive matters in
your Conpl aint at Page 11, you say that the -- your

primary challenge is the decision to put the
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applications on hold, as you describe it akin to
purgatory, and that's what your -- is that your prinmary
chal I enge?

MR. RODENBAUGH:. Yes, it is. As stated --

MR. REI CHERT: Okay. Thanks for that.

The next question | have is that the -- you
were notified of this in a letter from | CANN 7th of
February, 2014. It's from M. Crocker to your client,
and it's in the PDF of the exhibits to the | arge nunber
of exhibits to the Conplaint. The page is 489 and 490
of the PDF. You were notified of the on-hold deci sion.

Now, | ooking at that, as of that nonment or up
to the nonent you were infornmed of the on-hold
deci sion, as far as your client is concerned, was there
anything el se that needed to be done for the | CANN
Board to make a decision, yes or no, to your client's
applications?

MR. RODENBAUGH: No. As of that point, all
obj ection processes had been exhausted in our favor.
The GAC had very clearly concluded its discussions on
the matter, and so per Section 1.15 of the Gui debook,
t hat that scenario was clearly foreseen as a standard
scenari o where we passed evaluation. W prevailed in
the objections. There was no contention from any ot her

applicants, and, therefore, the contract should be
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awar ded.

MR. REICHERT: Well, before you say "the contract
shoul d be awarded," just so that we are clear, as of
that nmonment, you -- your client had undertaken
everything that was needed to be done in order to bring
about the circunmstances for a decision, yes or no, by
t he 1 CANN Boar d.

Is that --- am| fair in ny description of
t hat ?

MR. RODENBAUGH: Yes, except | would say that at
that point, quite frankly, the Board really didn't even
have di scussions. W had net all of the requirenents
in the contract, as well as all of the third-party
obj ections, as well as the governnmental objection
processes w thout any recomendati on agai nst our
applications, and, therefore, | CANN should have
approved it at that point.

MR. REI CHERT: But, of course, you didn't even get

to a "yes" or a "no." You don't know whether there's a

yes" or a "no," and, of course, it is speculation as

to whether it would have been a "yes" or a "no.
But am | correct then in thinking that your

primary chall enge, as you say in your final Conplaint,

that the fact that I CANN didn't effectively make its

m nd up there and then is a breach of the bylaws?
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MR. RODENBAUGH:. Yes, that's correct. And | would
al so say that the decision to put it on hold is, of
course, essentially a no, right? | nean, we can't
operate. We don't have a contract. Qur investnent --
our client -- ny client's investnent is, you know,
conpl etely wast ed.

VWil e, nmeanwhile, all of these other New TLD
applicants have got their contracts. They're out in
t he marketplace. They're recouping their investnent.
They're taking marketshare, and we're in purgatory. So

effectively --

MR. REICHERT: |'m not sure, but just -- just to
be | ooking at this from-- slight renoved, |'m not sure
that I CANN has said "no." It may be in your subni ssion

t hat you believe that they' ve effectively said "no.
But as it stands at the nonment, there is no deci sion,
and --

MR. RODENBAUGH: And that's correct.

MR. REICHERT: -- it's -- it's the absence of a

deci sion that seens to be your principal conplaint.

MR. RODENBAUGH. Well, | would say, of course,
that if the decision is "no," then we woul d have t he
sane conplaint. | nean, it's been on hold now for,

what, three and a quarter years since the 2/7/2014

| etter. There's been absolutely no novenent. And
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as -- as stated previously, they sinply have no basis

to say "no." That's why they haven't.
MR. RElI CHERT: And one final -- sorry to -- to
detain you on this, but one final question.

In the lead-up -- in all the sort of |ead-up
to the nmonent when | CANN said to you that they're --
they were effectively not nmaking a decision, is
there -- | know you nentioned a nunmber of matters with
whi ch you have conplaint, but would it not -- isn't it
not really in substance by that point that you overcane
all of those on your case and all of those conplaints
really are not the key -- are not the key factor; the
key factor is a failure to nake a deci sion?

MR. RODENBAUGH. | -- | think ultimately the
non-deci sion, that's the cul mnation of all of these
ot her substantive violations. But if the decision were
to be made tonmorrow, no, they will not proceed, then we
woul d argue all of those things were violations that
|l ed to that decision as well.
MR. REI CHERT: But that's specul ation, of course.
MR. RODENBAUGH. Well, sure, certainly and
pessim smthat that woul d happen.

But at this point what | CANN has effectively

done is delegated its decision-making authority to the

governnmental entities to essentially say, "Until they
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say it's okay, you're on hold."

MR. REI CHERT: Okay. Thank you.

JUDGE CAHI LL: Judge Cahill. This is
Judge Cahill. I -- I'"'ma little concerned -- I"'ma
little confused about the way | understand the Board's
conmpound responsibilities, they're -- they're supposed
to make an independent decision. You' re not asking us

to say what the Board should do. You're just asking us

to say whether or not they had to decide "yes" or "no.
But you're not expecting us to say

everything' s been done perfectly and now the Board is

required to approve your application, are you?

MR. RODENBAUGH. We are sayi ng, your Honor, that
everything in the -- all of these things in the process
were violations of the bylaws, that the -- the current
and ultimte objections here were out of tinme and out
of bound. They were not called for in the Guidebook in
any way, shape or form To the extent they were, they
were dealt with by | CANN' s appoi nted experts, the
| ndependent objector and ultimately M. Crenades, not
to nention, of course, the -- the GAC consideration in
the matter.

So what we are requesting, to be specific,
the relief we -- we are requesting is the sane relief

that was awarded in the DCA Trust .Africa case, which
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I s that governnental advice, since it was out of bound,
since it's not supported by any docunented rationale
what soever, should be disregarded; and, therefore, the
applications would go back into the contracting process
just as was recommended in the DCA Trust opinion,

whi ch, of course, the Board i mediately foll owed.

JUDGE CAHI LL: But -- but that's not -- that's not
telling the Board what to do, saying just go back to
get this going again, right?

MR. RODENBAUGH: Well, it's -- it's recommendi ng
to them what to do.

JUDGE CAHI LL: Well, okay. But -- but you
don't want us to -- you're not asking us to recomend
that the Board approve your application, right?

MR. RODENBAUGH:. |'m asking --

JUDGE CAHILL: You're just saying they need --

t hey need to decide?

MR. RODENBAUGH:. We are saying that; that they
need to disregard these | ate and out - of - bound
governnment al obj ections and decide to return the

applications to processing, as in .Africa and as in the

.Registry case that -- that cane | ater.
JUDGE CAHI LL: Okay. | think -- 1 think I m ght
have nore questions. [I'll let you know. So I'll be

qui et now. Thank you.
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MR. RODENBAUGH: It is no problem Appreciate it.
Okay. So | shall npve on. Just briefly
outlining for the nonment the -- the procedural
violations. W'||l get back to themtoward the end, but

we did allege three procedural violations. And one of

the Panel's questions was asking -- was asking
specifically about the overall question that -- that at
| east M. Reichert was -- was discussing.

You know, you -- you asked, "If your -- if
your -- your decision was that that ultimate issue is

resolved and in I CANN's favor, then is that the end of
the matter?" And, you know, we would answer that
guestion in the negative; that no, there are stil

ot her violations of the guidelines |eading up to that
ultimate decision. And if I CANN violated its bylaws in
any respect, substantive or procedural, then there
shoul d be a recommendation as to how that is just.

So we'll talk a little bit nore at the end
about the -- the docunent disclosure issues, the
standi ng Panel, which is, frankly, just a ridicul ous
situation -- sonme five years after the .Africa decision
on that issue, ICANN still has done nothing -- and --
and the issue of precedence. But I'll prefer to spend
nore time on the -- on the substance and answering the

Panel 's questions on the substance.
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So in -- in your docunent starting with --
with Nunmber 2, you asked about Dr. Crocker's letter
from Feb. 7, which -- which essentially has been our
primary chall enge as stated. You asked where exactly
are the objections that Dr. Crocker nentioned in those
|l etters, and | think that I CANN and -- and | have given
you |inks or copies of those letters.

But | think it's worth | ooking at the
specific | anguage of those letters, because essentially
they're calling for a neutral non-governnent al
mul ti-stakehol der technical operator, which is exactly
what ny client is and has proposed in its governance
nodel and in its application to | CANN

So those objections are stated in these very
brief letters. | nean, | think the |ongest one is a
page and a half. And on their face they just don't
state a valid objection. They -- they provide no
evi dence that those objectors have consi dered ny
client's governance nodel or public interest
comm t ments.

There is -- there's no evidence that they
consi dered the independent objectors' process or the
community objection process, M. Crenades and all of
the various inputs into those processes.

And, essentially, they just concl uded that
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t hese applications are sensitive based on religion, and
my client doesn't have community support, and they
should only be awarded to essentially the OCis
basically what these letters say. And that is -- it's
just very remarkable and -- and didn't really becone
clear until discovery in this matter that that's quite
what they say.

But if you look at the -- the | anguage and
certainly the OC s letter -- oh, where is that? | got
that one right here. Yeah, it basically says that it
has to be a -- a -- oh, what's the exact phrase they
used -- the -- involvenent -- yeah, the invol venent and
support of the OC as the sole official representative
of -- of Muslins is required.

You know, they're basically saying unless we
get it, nobody should have these, and -- and that just
I gnores the fact that they could have applied. You
know, | believe the Arab states applied and won . Arab
TLD. The Catholic church applied and won . Catholic. A
prior --

(Wher eupon the reporter interrupted the
proceedi ngs.)

MR. RODENBAUGH: | think I'"musing top-Ievel
domai ns and speaking with a dot, so |I know you're just

not famliar with the process, and | apol ogi ze, but |

Page 34

Veritext Lega Solutions
877-955-3855




© 00 N oo o0 b~ wWw N P

N N N N NN P P P P P P PP PR
o A W N B O © 00 N O O b~ wWw N +—» O

will try to talk slower.

So . Kosher was another TLD that was applied
for at ICANN to go to a private conpany. | think it's
cal l ed Kosher Marketing Assets, LLC or sonmething. It
had nothing to do with any religious body. And the OC
was al so specifically invited by the independent
obj ector to file a community objection agai nst all
applications, did not do so.

But the UAE did essentially argue the sane
t hings, and we prevailed, quite rightly, because not
only is there not substantial opposition proved as of
that time or argued since.

But, of course, the relevant tinme is also
i nportant here, and there was contractual expectation
that these matters would be resol ved
non-di scrimnatorily in a tine frame applicable to all
applicants, and that certainly didn't happen here.

I nstead | CANN basi cally has bent over
backwards to try to continue allowng the OC to object
and object and object, even though it refused to
formally do so during the process.

So these -- you know, these letters are --
are essentially the sole basis that | CANN i s expl ai ni ng
as the reason for our -- the -- the on-hold status of

our application, and they just sinply don't really say
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anyt hi ng.

They certainly don't say anything that wasn't
said wwthin | CANN' s docunented processes of the
| ndependent objector, the community objection and the
GAC. And they don't really explain how our client,
first of all, was required to have any community
support, because they weren't, and second of all, how
t he community support, which we have vol um nously
docunent ed on several occasions, is insufficient, and
that -- all that is in the record as well.

Then Dr. Crocker further conmpounds and
confuses the matter by saying that sonme sort of
conflict is created between these letters and our
client's representations, presunably neaning all of
t his docunented support and the governance nodel, but
not specifically saying that, not identifying what
t hese conflicts are, nor how they could be, quote,
resol ved.

| nstead, sinply saying, "Deal wth these
obj ectors, and until you get their approval, you' re on
hold," and that's just -- we're -- we're the only
applicant that's been put in anywhere renpte of a
position like that. There's been no other applicant
put on hold or denied due to non-consensus gover nnent

advi ce.
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So this is violating all sorts of -- of | CANN
byl aws about non-discrimnatory treatnent, about
transparen- -- transparency, about applying docunented
policies fairly and neutrally and about -- and about
basi ng deci si ons on expert advice.

You know, here we've got two experts
conmm ssi oned specifically by I CANN for precisely this
reason who are both finding in our favor, and | CANN,
wi t hout any explanation at all, conpletely disregards
t hem

In fact, in the denial of our reconsideration
request, the Board even admtted that the expert
deci sions of M. Crenades were not even material for
the Board's decision. O course, it doesn't explain
what was material. It said that those were not, which
is just, again, conpletely in violation of those
byl aws.

So nmoving on to Question 2B -- there we go --
"Were the objections referenced in Dr. Crocker's letter
I n substance argued before the expert?" Well, | think
| CANN agrees that they were. The |ack of community
support, that was the basis for all of these objections
t hroughout the two years that these objections were
bei ng stated in and out of | CANN process through the

| ndependent objector, through the objection and the
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GAC.

| CANN really msstates in that Slide 23 the
positions of the O C and other countries were not
before M. Cremades. |In fact, it's very clear they
Wer e. In fact, if you look at the Feb. 7 letter, it's
actually addressed to the ICC as part of M. Cremades'
efforts and accommodation to the UAE to all ow the UAE
to show letters in support of the UAE s position.

Of course, the independent objectors' report
specifically stated that the OC was fully aware of --
of its -- of the -- of the applications and of its
opportunity to object and, therefore, could do so. It
chose not to. And, of course, M. Cremades al so had
before himthe other governnment early warnings fromthe
UAE, Saudi Arabia, India, other countries.

And, you know, again, he bent over backwards,
frankly, issuing two procedural orders allow ng the UAE
to provide all of the docunentation it could of
objections to our applications, and the UAE did so, and
M. Cremades still felt that was insufficient --

i nsufficient.

So 2C, the question was, "Did the objectors
listed in that | etter have an opportunity to put their
obj ections before M. Cremades?" And they did. As
with the UAE, anybody could have filed an objection.
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Once the UAE filed, certainly any of those parties
coul d have joined the objection. There was -- there
was ot her objections that were jointly fought. |
recall one, | believe it was CPA, but anyway, that was
possi bl e.

And, regardless, M. Crenmades specifically
invited the UAE to -- to put any and all evidence and
obj ections before him and so the UAE had full
opportunity to -- all of these objectors had full
opportunity to be before him

So moving on to -- to 2D, 2D and E are really
the big questions. "Is it consistent with the articles
and the bylaws to ask Asia to resolve matters with
t hese few objectors, notwithstanding all the processes
we had gone t hrough?"

And, of course, our answer on that is no;
that the New TLD principles, which were very carefully
devel oped over a long period of tinme and, you know,
were the underpi nnings of the -- the Gui debook, you
know, required advanced, clear docunentation of all
application evaluation, criteria and di spute resolution
policies, you know, and it said specifically no
addi tional selection criteria should be used, you know.

So | CANN' s core values is 7 and 8, which

require 1 CANN to base its decisions on docunented
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transparent policies and expert advice. And, you know,
t he Gui debook, the Conmmunity Objection Process, the

| ndependent Obj ector Process, the GAC Advice Processes
all were very carefully, specifically, volum nously
docunented and -- and followed in this case. | think a
| ot nore now.

In fact, |1 CANN has argued many, many tines,

i ncluding in the Merck case, and | believe they won
every single one of these cases, that objection process
results could not be disregarded or overturned by an

| RP. We cited a whole bunch of those cases in our
original Conplaint at Note 29 and in the Suppl enment al
Brief at Note 12.

And if I'"mnot m staken, | believe | CANN won
that argunent every tinme, and quite rightfully so. 1In
t hose cases | CANN concurred with the expert decisions.
The parties that have lost in those proceedi ngs
challenged it and they lost, as well they shoul d.

At this point, you know, ICANN really should
be stopped fromarguing that -- that these expert
deci sions can be ignored because they fought so hard in
so many ot her cases to uphold them

In this case, you know, both, again, the
Board Governance Conmm ttee specifically stated and the

NGPC, which is the New gTLD Program Comm ttee of the
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Board, they -- they stated specifically that

M. Cremades' opinions were not even material to their
analysis, and that's just, again, flies in the face of
these bylaws requiring decisions to be based on expert
advi ce.

Even the -- the GAC portion of the Gui debook
specifically says that the Board may consult with
experts, such as, objection process experts in
eval uati ng GAC advice; and yet, here the Board
apparently said that it -- it would not consider it.

So noving on to 2E, Slide 10, if the answer

to the foregoing question is "yes," then do the current
byl aws require I CANN to give ny client notice, what we
need to do to resolve these objections and was that
communi cated to us?

And our answer, of course, is yes, of course,
we need to be provided notice of what we're supposed to
do in order to resolve the objections since the
obj ections were conpletely out of bounds, not
considered or called for or really allowed by the
provi si ons of the Guidebook at all, and all of those
objections that were called for in the Gui debook had
been resol ved.

So of course, if there's sonething new that

we're supposed to do, you need to tell us what it is.
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| nmean, fundanentally we object to the notion that we
should be told to do anything additional. But to the
extent you're breaching our contract and telling us to
do sonething nore, you need to be nore specific than,
you know, we need approval of these third parties.
Based on what criteria, we don't know.

And whet her that was communi cated to Asia
first, we argue strenuously it was not. The only
thing -- the only thing conmnicated to us was in the
Feb. 7 letter, you know, not even a paragraph of text
fromDr. Crocker, basically just summari zing those four
|l etters fromthe governnents.

So, you know, again, we argue core val ue
Number 8, the bylaws require decisions to be nade by
docunment ed policies. | CANN has been conpletely out of
bound on that. The underlying principles of the
program require transparent, non-discrimnatory,
predictable criteria fully available to the applicants
prior to the initiation of the process.

You know, it just goes on and on.
Pre- publ i shed, objective and neasurable criteria,

di spute resolution, general processes established prior
to the start of the process.

And, you know, here we had all of that in the

@Qui debook, and I CANN threw it out the wi ndow. There
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sinmply was no provision for other |ate governnment
advi ce outside of the objection processes and tine
frame that was set for all applicants equally.

Instead, ny client's been singled out for
uni que treatnent, even though it's conplied with all of
t he docunented criteria, and, in fact, it's gone well
beyond it. It denonstrated community support, even
t hough we didn't have to do it. W put forth a neutral
mul ti - st akehol der governance nodel that these objectors
say they wanted, even though we weren't required to do
it, even though other --

(Wher eupon the reporter interrupted the
proceedi ngs.)

MR. RODENBAUGH: | apologize. | will try to slow

down. | amgetting near the end here anyway.

So, you know, even though we weren't required
to put that governance nodel in place, we did so. W
agreed to it as a binding part of our contract if the
contract were to be awarded. And the -- the
| ndependent objector found that that governance nodel
addressed his concerns, and M. Cremades had it before
himbut really didn't even address it or consider it
I nportant in denying the UAE's community objection.

You know, | CANN very recently provided
evi dence that the -- the European GAC nenbers had
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assuned that our applications would be approved after

the -- the GAC advice retains, and that's in -- in our
Suppl enentary Brief, Page 12, Annex 28, | CANN Docunent
Number 130. And that's when | CANN, you know, stopped

basically saying its inpressions of what the Europeans
believed the effect of that GAC advice was.

And even the O C, in docunents provided by
| CANN, had acknowl edged that the GAC had probably
authorized AG T's applications, and that's Respondent's
Annex 10. Yet, you know, these are the, you know, sort
of issues for the objectors' concerns. They're sinply
unsubstanti ated and tw ce have been found by | CANN s
experts to |l ack substance, and nore inportantly,
failing to denmonstrate how ny client's applications
woul d cause any detrinent to the Muslimcomunity.

You know, on the contrary, both experts found
that rejection of the applications would cause
detrinment to their right of free expression, the
communities' right of free expression, and that is
anot her fundanental principle of the program

So, you know, these experts found that our
applications specifically benefit the public interest.
| CANN has never explained how ny client's operation
woul d harm any public interest. That certainly is not

in Dr. Crocker's letter, nor in any of the four
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underlying letters really.

Al that's put out there is sone sort of
religious sensitivity boogeyman, but there's sinply no
I dentification of how ny client's operation would harm
any public interest. And that's ICANN s nandate at its
core, to decide what is the public interest that
matters, to nerely explain how, by what process we can
resol ve those concerns, you know.

We argue we did resolve it by going through
the processes through the two experts, through the GAC.
You know, the GAC did not suggest that the application
be renmedi ated. The GAC did not suggest the application
be rejected. The GAC sinply forwarded on that a few
menmbers had unspecified concerns. W are owed a | ot
nore than that for our investnent in these applications
for reliance on contracts.

So effectively, the Board has rejected the
appl i cati ons or demanded they be renedi ated, even
t hough those weren't part of the GAC recommendati ons.
Unl ess and until we're approved by way of a criteria
t hese objectors choose to apply, we're stuck on hol d.

So noving on to -- to Question F, you know,
"I's it consistent with the articles and bylaws to place
an application on hold and not make a decision?" And,

of course, we say no, it's not; that the -- that no
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ot her applications have been put on hold for
governnmental concerns. Any of those would have been
rej ected rather than put on hold, and including
.Africa. A lot of those were by consensus and GAC
advice to reject.

So, you know, just tal king about the core
values a little bit nore, Nunber 7 requires
wel | -i nformed deci si ons based on expert advice, you
know, not non-decisions disregarding expert advice,
which is what we have here.

It requires making decisions by applying
docunented policies neutrally and objectively with
Integrity and fairness, not non-decisions which have
i gnored those docunented policies in favor of unfair,
secretive governnent |obbying we have here.

The bylaws in Article Il, Section 3 require
no party be singled out for disparate treatnent, unless
justified by substantial or reasonable cause, but | CANN
certainly hasn't offered any substantial cause. To the
extent there's any substantial cause at all, it's tw ce
been deenmed unsubstantial by | CANN s experts appoi nted
to just exactly that question.

And | CANN' s not offered any reasonabl e cause
at all. [It's only basically nocking their own

unr easonabl e concerns of the objectors that's al so been
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tw ce deened unsubstantial, unreasonable and, in fact,
harnful by two of | CANN s appoi nted experts.

So, you know, the final point we can put on
that is, you know, Article of Incorporation Nunmber 4
requi res conformance with government principles of
international law. Well, how can it be |legal for | CANN
to put out an extrenely detailed contract, neaning the
application and incorporating the Gui debook, then
essentially usurp nmy client's application fees
I ndefinitely, subject to sone third-party's approval of
the application based on we don't know what. There's
no criteria or process or, indeed, any real chance by
whi ch we coul d get that approval.

So I'lIl stop there for a second in case
there's any questions before | address Questions 3 and
4 and wrap up.

Ckay. So Question 3 was
essentially looking -- was essentially pointing out
that | CANN seens to have taken into account evidence
and opinions of persons that are not experts but
menmbers of the GAC. | don't -- | don't think that's
particularly here nor there. O course, the Board has
di scretion in considering inputs it wants.

But we woul d point out that obviously the

Gui debook was designed to collect GAC advice and to
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col l ect expert advice. And, in fact, the GAC advice
nodul e, again, reflected that the Board could -- could
consi der expert advice and consider GAC opi nions. So
it's -- as we've seen, the GAC had no interest in
providing any rationale for any of its decisions ever
in this process.

But what we do know is the GAC as a whole
clearly decided not to object, nor to suggest
remedi ation, but only to state the concerns of sone few
menbers, which, again, have all been exhaustively
resol ved several tinmes previously by I CANN s appoi nt ed
experts.

Again, M. Crenmades even gave the UAE a
pretty exceptional opportunity to denonstrate that
opposition by anyone and everyone el se, and the UAE did
its best but still was found | acking.

So, you know, what we have is basically | CANN
still today has made no effort to understand the views
of the full GAC, nor to review evidence and argunents
consi dered by the independent objector or
M. Cremades.

In fact, I1CANN admts in -- inits slide that
the Board only considered the results in the comunity
applications, rather than all of the evidence and

argunments that led to those results. And yet, at the
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sanme time, the Board admtted that it didn't consider
those results material in its decision.

So I CANN sinmply made no effort really to
under st and or explain any substance or rationality to
t he objectors' "concerns about |ack of comunity
support.” It made no effort to contrast those concerns
with our vol um nous docunentation of community support
and the carefully designed neutral governance nodel .

It -- it appears that none of that was even consi dered
by the Board.

So we've done all we can do to neet the
substance of those concerns as far as we understand
them but those efforts have been conpletely ignored
both by the objectors and by | CANN. W have no idea
what to do next.

And so the final question that you had posed
I's, you know, "Why is the scenario described in
Section 1.1.5 not to be considered persuasive?" That
| ays out very, very clearly the common scenario that is
expected in the applications, where a party woul d pass
the evaluation, I CANN s very, very thorough eval uation
of the, you know, sone 500-page applications typically.

We woul d then prevail in these objection
proceedi ngs, which were very | engthy and expensive as

well. And there's no contention from any ot her
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applicants for the strings. Therefore, we should be --
we shoul d be awarded the contracts and allowed to
del egate the TLDs.

That scenario was very clear. It set all the
applicants' expectations, including ny client's, and it
contractually binds ICANN to that outconme. |ICANN tries
to argue in its Slide 28 that there nmay be a variety of
ot her ways of conbinations that things could go, but,
in fact, our applications follow that precise scenario.
That guaranteed that we should be awarded the
contracts.

| CANN can't disregard conclusions of its own
processes, its own docunentation, its own appointed
experts, nor the gTLD principles, nor the bylaws. W
prevail ed at every step. The Board did not explain how
any of those steps were faulty or how our client -- ny
client's operation of these TLDs would harm the public
i nterest in any way, shape or form

And, therefore, it hasn't even satisfied the
one part of the Cuidebook that they hang their hat on
entirely, which is Section 5.1, the section that
essentially gives themthe right to individually -- in
their view individually consider an application based
on whatever criteria they feel is appropriate,

secretive, open, reasonable, unreasonable or no
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criteria at all.

But even that section specifically requires
| CANN to make a determ nation that the applications are
not in the public interest. They haven't done that.
So at this point, nowthey're on hold for -- for nore
than three years, and we're entitled to know what are
the conflicts that we have to resolve to whose
satisfaction, by what criteria, by what process, in
order for I CANN to make a deci sion.

All they've done so far is created unique,
| mmeasur abl e, subjective criteria to be determ ned or
not by these third-party objectors, rather than by
|CANN itself. I1t's conpletely delegated its authority
in this case to them and that's conpletely
| nappropriate under the byl aws.

So that concludes ny presentation at this
point. Thank you.

MR. HAM LTON: AlIl right. One -- one hour and 15
m nutes. Good job. Thank you very nuch. And now
it's, indeed, Respondent's opportunity to begin their
presentation. We'd love to hear it.

MR. ENSON: Yes, M. Ham lton. Thank you very
much. This is Eric Enson from Jones Day on behal f of
Respondent | CANN.

First, | want to thank the Panel and
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Claimant's counsel for their work on this matter. The
| RP process is an incredibly inmportant accountability
mechani smthat | CANN takes very seriously.

As the Panel is aware, | CANN was forned in
1998 as a California not-for-profit public benefit
corporation. ICANN s mssion is to ensure the stable
and secure operation of the global internet's unique
i dentifier systems, including the internet domain nanme
system

The New gTLD program which really is the
backdrop for this entire IRP, is by far | CANN s nost
anbi ti ous expansion of the nam ng system The
program s goals included enhanci ng conpetition and
consumer choice through the introduction of new
top-1l evel domains or what we refer to as TLD.

| CANN recei ved al nost 2,000 applications for
New TLDs, and to date, over 1200 New TLDs have been
added to the internet. ICANNis, in nmy view,
rightfully proud of the work it's done in navigating
this conpletely new | andscape, and it's pleased to
provide the Panel with nore information about the steps
| CANN has taken, the steps the | CANN Board has taken,
the steps that the I CANN commttees have taken in
connection with the .lIslamand . Halal application.

And with that, | wll npove on to Nunber 1

Page 52

Veritext Lega Solutions
877-955-3855




© 00 N oo o0 b~ wWw N P

N N N N NN P P P P P P PP PR
o A W N B O © 00 N O O b~ wWw N +—» O

slide in ny presentation.

| CANN has a proven conmmtnent to
accountability and transparancy. In all of its
practices, | CANN considers these principles to be
fundanment al safeguards in ensuring that its
I nternational bottomup and nulti-stakehol der operating
nodel remains effective.

The mechani sns t hrough whi ch | CANN achi eved
accountability and transparancy are built into every
| evel of its organization and they are mandated by the
bylaws. |1 CANN s I RP process is one of its npst
| nportant accountability mechani sns created by I CANN to
ensure that it remains accountable to the internet
conmuni ty.

| RP Panels are charged with evaluating the
Board's actions and conparing themw th the | CANN
articles and bylaws to issue a declaration of whether
t hose actions are consistent with the articles and
byl aws.

So pursuant to the bylaws, there is only one
guestion before this Panel. Did the | CANN Board act
contrary to the articles and bylaws by deciding to not
proceed with the applications until the conflicts
between Claimant's representation and the objections of

third parties are resolved?
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Today | plan on detailing the reasons why we
believe that the Board' s conduct was consistent with
the | -- articles and bylaws. Along the way, | plan on
addressing the issues raised by the Panel's questions.
And at the end of ny presentation, | wll provide
specific answers to each of the questions. But please
feel free to stop nme at any point if the Panel has
addi ti onal questi ons.

And Madam court reporter, if | speak too
quickly or if | use a phrase or a termthat you don't
under stand, please feel free to stop ne.

Now | "Il nove to Slide 2 about presentation,
pl ease.

The Board's decision to suspend consi deration
of .lslam and . Halal was based on advice fromthe
Gover nnent Advisory Committee or what we refer to as
the GAC, as well as the Board's consultation with the
GAC regarding that advice and increasing objection and
I nput to organizations and countries representative of
the Muslimcommunity.

The Board foll owed the procedures set forth
i n the @Qui debook and even went beyond those
requirenments to better understand the scope of the
objections and to assist Claimant in attenpting to

successfully resolve its applications. And nost
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| nportant for the purposes of this IRP, the Board's
deci sion and action was fully consistent with the
articles and byl aws.

And with that, | will nove to Slide 3,
pl ease.

As the Panel correctly noted in its first
guestion to the parties, and as M. Rodenbaugh
mentioned earlier in the day, | CANN s byl aws cont ai ned
a defined standard of review. There are three elenents
of the defined standard of review

Meani ng, this Panel nust ask itself did the
Board act without a conflict of interest in taking its
decision? Did the Board exercise due diligence and
care in having a reasonabl e ampbunt of facts in front of
then? And did the Board exercise i ndependent judgnent
in taking that decision believed to be in the best
I nterest of the conpany?

As the Merck I RP Panel found, an |IRP Panel
must have a mandatory focus on the three el enents of
the standard of review defined in the bylaws. And |'m
going to conme back to this defined standard of review a
few times today because it is -- it is critical to the
deci sion this Panel nust nmake. |If the answer to these
three questions are "yes," as we believe themto be,

this I RP nust be deni ed.
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"Il nmove to Slide 4, please.

Several other |IRP Panels have agreed that the

only way to answer the question of whether the Board
acted consistent with the articles and bylaws is to
rely on and consult the defined standard of review.
For instance, the Vistaprint, V-i-s-t-a-p-r-i-n-t, IRP
Panel declared that an IRP Panel is "neither asked to,
nor allowed to substitute its judgnent for that of the
Board. "

Li kew se, the Merck, Me-r-c-k, | RP Panel
declared that "it is clear that the Panel may not
substitute its owm view of the nerits of the underlying
di spute. ™

And as to Booking.com B-o0-0-k-i-n-g, dot
c-o-m | RP Panel declared, "So |long as the Board acts
wi thout a conflict of interest and with due care, it is
entitled, indeed required, to exercise its independent
judgnment in acting in what it believes to be the best
I nterest of | CANN."

In other words, the question for this Panel
is not whether the | CANN Board got it right. The
question is not whether this Panel woul dn't have nmade a
different decision with respect to Claimant's
applications. The question instead is whether the

Board acted without a conflict of interest and whet her
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It exercised independent judgnent based on a reasonabl e
anount of facts.

And I|'"'m nmoving to Slide 5 now, please.

The New gTLD Applicant Guidebook, | think, is
an ideal starting point for understanding the Board's
action in this matter. The New gTLD program has been
i nmpl enented t hrough a 338-page Cui debook, which sets
forth the procedures for evaluating the New gTLD
appl i cati ons.

And as M. Rodenbaugh nentioned earlier
t oday, the Gui debook was devel oped and introduced
bet ween 2008 and 2012 based on extensive consultation
bet ween | CANN and the | CANN community through nunerous
drafts and literally thousands and t housands of public
coments on each draft.

From the very begi nning of the program and
the drafting of the Gui debook, there were serious
concerns of how | CANN woul d deal with applications that
were controversial or raised sensitivities, including
geographic, political and religious sensitivities.

For this reason, the Gui debook provides
several nmechani snms by which concerned organi zati ons,
governnments, businesses and even individuals can voice
obj ection to or provide advice regarding certain

applications. These nmechani sns include GAC advi ce,
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formal objection proceedi ngs, public comments, anong
ot hers.

And if we nove to Slide 6, | wll walk you
t hrough each of these.

One of the -- the nore critical objection
mechani snms is GAC advice. As a rem nder, |ICANN s
Gover nnent Advisory Committee provides public policy
advice directing -- directly to | CANN' s Board of
Directors providing an effective role for governnments
i n | CANN' s governance nodel.

Membership in the GAC is open to all national
governnents and di stinct econom es around the gl obe.
| CANN' s byl aws specifically recognize the inportance of
the GAC and the inportance of GAC advice by requiring
the | CANN Board to take into account all advice from
the GAC on public policy matters.

The CGui debook does the sane thing but goes
further. The Gui debook defines a specific role for the
GAC by setting forth a process under which the GAC can
address applications that are identified by governnents
to be problematic, such as those that potentially
violate national |aw or raise sensitivity.

The GAC, nuch |ike United Nations, attenpts
to operate on a -- on a basis of consensus and provides

| CANN wi t h advice through conmmuni ques. | CANN
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publically posts all of those conmmuni ques and asks to
coment on them as well.

The Cui debook provides three types of advice
with respect to the New gTLD program that is,
consensus advi ce agai nst an applicant -- excuse ne --
agai nst an application proceedi ng, non-consensus advice
that there are concerns with an application, and advice
that an application should not proceed unless rene- --
remedi at ed.

And if you'll turn to Slide 7, please, |'ll
address the GAC advice that is at issue in this I|IRP.

Only one type of GAC advice is relevant to
this IRP, and that is non-consensus advice. According
to the Gui debook, if the GAC i ssues non-consensus
advi ce expressing concerns with an application, as it
did with .Islamand .Halal, the New gTLD Program
Comm ttee of the I CANN Board is expected to take two
st eps.

First, the Board is expected to "enter into a
di al ogue with the GAC to understand the scope of the
concerns.” And, second, the Board is expected to
"provide a rationale for its decision" on howto
pr oceed.

As we'll detail in our presentation today,

the Board conplied with both of these expectations in
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connection with the GAC non-consensus advice on .Islam
and . Hal al .

Now noving to Slide 8, please.

Anot her mechani sm by whi ch governnent and
ot her organi zations can object to a gTLD application is
the formal objection process. There are several
grounds on which an application can -- excuse ne -- an
objection can be fil ed.

The first is a string confusion objection,
which clainms that an applica- -- that two applications
are confusingly simlar. The next is a legal rights
objection, claimng that an application violates the
| egal rights of the objector in sonme way.

Third is a limted public interest objection,
claimng that an application violates
general |l y-accepted | egal nornms of norality and public
order. And the fourth type of objection is a conmunity
obj ection, which is relevant to this IRP in a certain
sense.

Any established institution associated with a
clearly delineated community can file a community
obj ection against an application. Community objections
are heard and deci ded by i ndependent expert Panels
sel ected by the International Chanber of Commerce or

what we refer to as the | CC.
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To succeed on a community objection, an
obj ection -- excuse ne -- an objector nust show t hat
there is a substantial opposition to the application
froma significant portion of the conmunity to which
the gTLD string may be explicitly or inplicitly
targeted. Finally, findings of an expert Panel wll be
deened expert advice that | CANN accepts through a
di spute resol ution process.

If you would turn with me to Slide 9.

Anot her mechani sm by whi ch any gover nnent
organi zation or individual may object to a gTLD
application is I CANN' s public coment process. Public
coment is a vital part of I CANN s bottom up
mul ti-stakehol der nodel. It provides all interested
parties an opportunity to provide input and feedback on
| ssues that are inportant to them

In fact, the public comment nechanisns are
hard-wired into | CANN's bylaws as part of | CANN s
policy devel opnent, inplenentation and operati onal
processes.

The Gui debook al so i ncludes public conment
provi sions by specifically inform ng applicants that
public coment is "a nmechanismfor the public to bring
rel evant information and issues to the attention of

t hose charged with handling New gTLD applicati ons.
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Anyone may submt a coment in a public coment forum"”

The Gui debook -- oh, excuse me. The -- the
Gui debook al so inforns applicants that a general public
coment forumw ||l remain open through all stages of
t he eval uation process to provide a neans for the
public to bring forward any other relevant information
or issues. And this -- these passages regarding public
coment are found in the Guidebook, which is
Respondent's Exhibit 5, Section 1.1.2.3.

And really, just to better understand the
| nportance of public comment procedures and really
the -- the volunme of public comments related to New
gTLD applications, | urge the Panel to consider
Respondent's Exhibit 24, which is a snapshot of | CANN s
New gTLD public comments page. |It's a good
denonstration of not only how inportant this is to
| CANN' s nul ti-stakehol der nodel, but it also shows how
frequently | CANN recei ved public coments.

In addition, | will note, and I'll cone back
to this later today, if the Panel reviews Respondent's
Exhi bit 24, you will see that each of the
comruni cati ons | CANN recei ved objecting to Claimant's
applications were publicly posted on this page, which
defeats the clains that C ai mant has been nmaking

t hroughout this process that it was unaware of the
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objectors' identities and concerns.

And now noving to Slide 10, please.

One final but inportant point on these
obj ection nmechanisns is the fact that the Gui debook
intentionally provides for several separate
mechani sms -- nechani sns for objecting to applications,
each nmechani sm having different requirenents and
di fferent standards.

For exanple, the requirenments for filing a
community objection are very different fromthe
requi rements for making a public coment. Likew se,
t he standards by which a community objection is judged
Is very different from standards under which the GAC
i ssues advice on a new application.

G ven this, governnents, organizations and
I ndi vi dual s can enploy one or nore of these mechani sns
as they see fit. Meaning that one mechani smor the
results of one objection nmechani sm does not trunp
anot her.

And if you would, please, turn with ne to
Slide 11.

| know that the -- the Panel is already
famliar with the underlying facts, but | do think --
do think a quick review of the facts associated with

the .Islamand . Hal al applications is inportant because
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t he circunstances regardi ng these applications changed
over tinme, and those changed circunstances greatly
| npacted the Board's action on the application.

VWhile it's not surprising that applications
for sensitive religious terns |ike Islamand Halal were
al ways subj ect of objections, so volunme and voices
obj ecting to those applications increased and changed
over tine.

Sol'dlike to start with the early
objections to Claimant's applications, which began with
the GAC early warnings issued by the governnent of
United Arab Emrates and India. Both early warnings
expressed serious concerns regarding a |l ack of
community invol venment in and support for the
applicati ons.

Shortly thereafter, as we know, in March of
2013, the UAE filed a formal community objection to go
with .Islamand .Halal with the ICC. And the
community -- the community objection proceedi ngs would
span the next six nmonths or so.

On 11 April 2013, after a regul arly-schedul ed
neeting of the GAC in Beijing, China, the GAC issued
Bei jing communi que. In the Beijing comuni que, the GAC
| ssued non-consensus advice to the | CANN Board stati ng,

"The GAC recognizes that religious terns are sensitive
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| ssues. Sonme GAC nenbers have raised sensitivities on
the applications that relate to Islam c terns,
specifically .lIslam .Halal."

The GAC nenbers' concern have noted that the
applications for .lIslamand . Halal |ack conmmunity
I nvol venment and support. It is the view of these GAC
menmbers that these applications should not proceed.

As we discussed earlier, this non-consensus
advi ce obligated the Board to neet with the GAC to
understand its concerns and then take sonme action on
t he applications and provide a rationale for that
action.

On 4 June 2013, the NGPC of the | CANN Board
accepted the GAC advice on the applications and
i nformed the GAC that the Board "stands ready to enter
into a dialogue with the GAC on this matter” as it was
required to do so on the Cuidebook.

Moving on to Slide 12.

Then pursuant to the CGui debook, | CANN Board
menbers nmet with GAC nmenbers in Durban, South Africa on
18 July 2013 to better understand the scope of the
GAC s concerns of the application.

If the -- if the Panel has not done so
already, | urge you to listen to Claimant's Annex 23,

which is an audio recording of this neeting between
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| CANN Board menbers and concerned GAC nenbers, and |
urge you to do that for a few reasons.

The first is, the recording clearly
denonstrates the real concerns GAC nenbers had with the
use of religious ternms that they hold dear. Al nost all
of the coments noted that the Muslimcomunity was not
consulted in any way by Cl aimant, and there were no
assurances that the TLDs used in these inportant terns
woul d be operated in a manner consistent with those
terns.

M . Rodenbaugh earlier in the day referred to
a religious sensitivity boogeyman. That's not what
t hese people are doing. |In fact, one of the commenters
noted that the term"Halal" essentially neans
"perm ssible" in Arabic, so a .Halal TLD would inply
that all websites on the TLD were pernmtted by Islam
which is not -- which was not in any way guaranteed by
the Claimant's applications.

Second, the -- the recordi ng denonstrates
that the | CANN Board nenbers were working hard to
understand the scope of these concerns. And then,
finally, the recording denonstrates that Claimnt's
assertion that this neeting was sone part of a
conspiratorial effort to underm ne the application is

just false. The recording nakes clear that this
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nmeeting was a neeting of people working hard to
understand the -- understand and deal with sensitive
and, frankly, difficult issues.

After the neeting, objections to the
appl i cations continued through | CANN s public conment
process. In July 2013 Kuwait and the Gulf Cooperation
Council, or GCC, which is an intergovernnental
organi zation consisting of, | think, six Arabic
countries, they both expressed objections to the
application because of the sensitivities inherent in
religious terns.

Then in Septenber 2013 Lebanon issued its own
|l etter to I CANN al so objecting to the applications
because Lebanon believed that the nanagenent and
operation of these TLDs nust be conducted by a neutral
non- governnental nulti-stakehol der group.

And noving on to Slide 13, please.

On 24 Cctober 2013 the |1 CC Panelists
considering the UAE's community objections finally
| ssued its determ nations denying the objections.

Cl ai mrant had made nuch of this victory both inits
brief and then here today.

But it is critical that this Panel carefully
exam ne the Panelists' determ nation because the

Panel i sts did not have access to the sane i nformation
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t he | CANN Board had access to when it eventually made
its decision on the applications, mainly the input and
objection fromthe Organi zation of I|slam c Cooperation
or the OC

At first inits determ nations, the Panelists
concluded that the O C, as the second | argest
i nternational organization after the United Nations,
"is a valid speaker for the Muslim popul ation.”

But based on the evidentiary record before
the Panelists, the Panelists concluded that the UAE had
not established whether the O C favors or disfavors the
applications for .Islamand .Halal. So the Panelists
was of the opinion that the OC remins neutral as to
the registration of the strings by Respondent.

Moving on to Slide 14, please.

Second, the Panelists concluded that the UAE
had only evidenced objection of the applications on
behal f of seven of the OC s 57 Menber States.

As M. Rodenbaugh pointed out earlier, and he
Is correct, the Panelists, therefore, concluded that
there i s opposition to Respondent's applications to
sonme extent, but such opposition is not substantial as
required to uphold community objection.

So there are two inportant aspects of the

Panel i sts' determ nations that undercut Claimnt's
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reliance on these determ nations. First, the Panelists
did not have the benefit of input fromthe OC, which
it bound to be the valid voice of the Miuslim
popul ati on.

And, second, as | nentioned earlier, the fact
t hat Cl ai mant succeeded in opposing the comunity
obj ecti ons does not nean that other | CANN objection
mechani sms, such as GAC advice and public comrent,
coul d not be pursued by concerned entities or
consi dered by the | CANN Board.

In fact, regardless of the outcone of the
community objections, the | CANN Board still had a duty,
according to the Cui debook, to address the GAC s
non- consensus advi ce objecting to the application.

In addition, there's no denpnstration by
Cl aimtant or there's no provision in the Gui debook that
says that community objection results are concl usive of
any other type of objection.

Moving on to Slide 15.

And this is the point shortly after the
community objections that things started to change
significantly. After the community objections were
resolved, the O C made its opposition to the
application known to | CANN t hrough I CANN' s public

comment nechani sns.
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I n Novenmber 2013, the O C wote | CANN
identifying itself as "the sole official representative
of 1.6 billion Muslim peoples around the world."

The letter also provided an offici al
opposition of the nmenber stake of the O C toward use of
.Islam and . Halal strings by any entity not rep- -- not
representing the collective voice of the Muslim peopl e.

Then on 19 Decenber 2013, the O C inforned
| CANN t hat the 57 Menmber States of the O C unani nously,
all 57 Menber States, adopted a resolution officially
objecting to the operation of .Islamand .Halal TLDs by
any entity not reflecting the collective voice of
Musl i m peopl e.

MR. RElI CHERT: Counsel, this is Klaus Reichert.
Could I stop you for a nonent? Do we have that
resolution in the papers before us?

MR. ENSON: M. Reichert, we do not have a copy of
that resolution. The resolution was revised to | CANN
in the 19 Decenber 2013 letter to | CANN, and |' m not
sure if it's because the -- the resolution's in Arabic.
| just don't know why it was not attached to that
l etter.

MR. REI CHERT: One further question that just
occurs to ne.

Did O C have an opportunity to participate in
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the process, the I CC process, before M. Cremades?

MR. ENSON: As -- as M. Rodenbaugh nenti oned
earlier, yes, | think it's fair to say that the O C had
an opportunity. But another inportant point about
listening to Claimant's Annex 23 is there's sone
expl anati on of what is the background with the O C and
what is -- the OCis nowin the process of getting its
menbers together and getting its nenbers know edgeabl e
about these issues, and it plans on taking action.

And they did not take action before
M. Cremades issued his determ nation, and | don't know
exactly why. | assune it's hard to -- to get 57 Menber
States to do anything, |et al one unani nously accept
a -- a resolution.

But another point to keep in mnd is, there's
no requirenent that the O C participate in conmunity
objection. As | nentioned earlier, there are a nunber
of different | CANN nechani sns that can be used in order
for an entity or an individual or a governnent to issue
obj ection to an application, and that's how the O C
t ook.

MR. REI CHERT: Okay. Thank you.

MR. ENSON: So, finally, on 24 Decenber 2013 the
governnment of Indonesia was the |atest governnent to

officially object to these applications, strongly
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objecting to the use of themin its 24 Decenber 2013
letter.

So, again, this is a |level of objection to
the applications that a conmunity of objection
Panel i sts did not have before it when it rendered its
determ nations, but it's a |level of objection that the
| CANN Board could not ignore in evaluating the GAC
advice and ultimately the applications.

JUDGE CAHI LL: This is Judge Cahill

Wy not -- if all this is happening, why not

just deny it? Why -- why put it in a separate

category?
MR. ENSON: Judge Cahill, it's a good question,
and | think it's a question that -- that denonstrates

what | CANN s doing here. And |ICANN, rather than just
denying the applications based on every Miuslimcountry
saying they don't want this, the | CANN Board gave

Cl ai mant an opportunity to work with the very community
and the very group of people they sought to represent
In these applications and allowed themto try to
resol ve the conflicts between what Asia -- the C ai mant
was sayi ng about its governance nodel and what every
Musl i m country was sayi ng about the governance nodel
because it didn't match up.

The objecting governnents did not approve of

Page 72

Veritext Lega Solutions
877-955-3855




© 00 N oo o0 b~ wWw N P

N N N N NN P P P P P P PP PR
o A W N B O © 00 N O O b~ wWw N +—» O

and did not believe in the governance nodel set forth
by the Clainmnt, yet the Claimnt was telling | CANN

t hat everything had been satisfied, done
satisfactorily. The I CANN Board said, "There are
conflicts here. W are going to give you an
opportunity to try to work with the community you want

to represent,” and they allowed themto do that.
MR. RElI CHERT: Yes, Klaus Reichert speaking up
about this sane point.

VWhy then -- | know that your position is that
you gave them an opportunity, but that's now sonme years
ago. Wiy didn't you at sone point make a decision, yes
or no?

MR. ENSON: Well, | think -- | think it's
I nportant to note that | think wiwthin a nonth of | CANN
maki ng a Board deci sion, these proceedi ngs began and a
cooperative engagenent process was opened up between
| CANN and Cl ai mant, and we've been in that hold, that
pattern since that tine.

And so it -- it may be the Board is waiting
to see what happens here before it takes any further
action, although | can't speak for the Board. That
certainly would be an understandabl e reason why the
Board is not taking any action yet.

JUDGE CAHILL: Well, that may be the reason,
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but -- what's ny question?

The question is, it seens like a big task to
go to all the Muslimcountries in the world and try to
work it out. Is that what is expected? Because | bet
everybody has a different reason for not appreciating
this application.

MR. ENSON: Judge Cahill, | agree. | think there
Is a challenge to convincing all 57 Menber States of
the OC on a -- a governance nodel for these two TLDs.
But these are the two TLDs that the Cl ai mant applied
for.

They had to have known that this -- these
were going to be controversial, and it may be that
they're not able to work out and reach -- and resolve
these conflicts. That may ultimately be where they end
up. | don't know whether they've been naking those
efforts or not. It doesn't seemlike they have and
i nstead decided to pursue this |IRP.

But the Board has given themthis opportunity
totry to do that, and if they can't, then that's, you
know, a different decision point for the Board. | f
t hey conme back --

MR. RElI CHERT: Counsel -- Counsel, this is
Kl aus Rei chert.

What do you say to the Claimnt's conpl ai nt
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against you that it sinply doesn't know what the
conplaints are all fromthe objectors and it's in a --
| hope the expression is clear -- a catch 22 situation;
that it just doesn't know what to do?

MR ENSON: Well, | -- 1 think that the -- the
obj ections that | have been able to glean from reading
the record and fromlistening to the -- the -- the
audi o recording of the tapes is that there are mjor
concerns with, one, just the overall sensitivity of a
religious termas a TLD.

And | think maybe nore inportantly is, if

t hese TLDs are going to exist, there nust be a
mul ti-stakehol der governance nodel in place. The | CANN
Board's letter of 7 February 2014 says that. It
I dentifies the nulti-stakehol der governnment issue as
the i ssue that many of these governnments have rai sed,
and that is the issue that needs to be -- be resol ved.

MR. REICHERT: Well, before we go to that point,
you just have raised a -- the -- the sensitivity point
of the -- the two nanes, that there nmay be religious
sensitivities, and | can understand that.

But if those are sensitivities which are held

by Menber States of the OC, is it -- is it the case
t hat those sensitivities nmay never be overcone because

purely by -- by -- by reference to the nane -- to the
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words being used? And if that's the case, perhaps then
the Cl ai mant shoul d know t hat.

MR. ENSON:. That -- that certainly, M. Reichert,
Is a possibility, that the sensitivities my not ever
be overconme, but | CANN has given them a chance to nake
an effort at reaching out to the very organi zation that
represents this community to try to develop a
mul ti-stakehol der governance nodel, put it in place,
and perhaps overcone sensitivities.

That is the opportunity they have been given.
Rat her than the | CANN Board sinply rejecting these
applications, the Board has given the opportunity to
talk to the very people they want to represent to try
to work this out.

MR. REICHERT: But so that I'mclear, | nmean, it
may not matter one way or the other if there's -- with
t he governance if at the threshold point there are
religious sensitivities about these nanes, and it may
be that no matter what the governance nodel is
proposed, the religious sensitivities will always cone
first.

MR. ENSON: That is -- that is possible, but, you
know, one point that | think is inportant is the point
| made about .Halal earlier, where one of the speakers

at the neeting between | CANN Board nmenbers and GAC
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menbers was concerned about . Halal because it inplies
that any website on that TLD is perm ssible by Islam

And they wanted to be sure that whatever
websi tes appear on .Halal are actually perm ssible, and
the way to do that and the way to overcone those
sensitivities is through a multi-stakehol der governance
nodel that would eval uate those types of issues.

So | agree with you. These sensitivities my
not ever be able to be overconme, but there is an
ability to try and an ability to build in a systemthat
woul d overcome sone of these sensitivities and nmake
people who are in the community nore confortable with
them And that's the opportunity we decided to give to
the Claimant, rather than sinply rejecting the
application based on these objections.

JUDGE CAHILL: This is Judge Cahill again.

There's no obligation on behalf of the
menbers to even talk to the Claimnt here, right? So
you say work it out, but nobody has to return your
phone call s.

Is that -- there's no jurisdiction that | CANN
has over these nenbers to talk to, is there?

MR. ENSON: You're -- you're right, Judge Cahill
There's no -- | CANN has no ability to force the O C,

for exanple, to speak with the Cl ai mant about the
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application. That's beyond | CANN' s powers. But it
seens |i ke there has been sone di scussion between the
O C and Cl ai mnant over the years, so it's possible they
will speak with him | -- | don't know.
One of the alternatives, if that's the case,
If the case is that the C ai mant cannot make any
progress in trying to resolve these conflicts, they
should inform I CANN in sone official manner and i nform
the Board. It has not done that.
JUDGE CAHI LL: Okay. That's ny question for now.
"Il be quiet again.
MR. ENSON: Then I will nove on. Thank you very
much.
"1l nove on to Slide 15, please, which

di scusses the Board's eval uation of the application.

And -- and there's a critical overriding point that I
just -- | nust reiterate, and that is because the GAC
I ssue is a non-consensus advice against .Islam and

.Hal al, the Board was required by the CGui debook to make
a decision on how to proceed and then provide a
rati onal e for that decision.

In other words, the Board was required by the
Gui debook to take sonme action on these applications and
then provide a rationale for that -- for that action,

which is precisely what the Board did.
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But before taking any action, the Board
confirmed with the GAC that its evaluation of the
application was conplete, to ensure that the Board had
a reasonabl e ampunt of facts before it in advance of
any action on the application.

Once the GAC confirned that there would be no
further GAC input, the Board addressed the application
at its 5 February 2014 neeting. At the neeting the
Board consi dered the GAC advice contained in the
Bei jing communi que and consi dered the Board neeting
with the GAC nenbers to discuss the concerns with the
application.

It discussed the results of community
obj ection proceedings, the OC s letters regarding the
application as well, and it also considered Claimnt's
representations regarding its application.

Utimtely, however, the Board adopted a
resolution noting the significant concerns expressed
fromthe dial ogue between | CANN and GAC nenbers, an
addi ti onal opposition raised including the OC, which
represents 1.6 billion nenmbers of the Miuslim community.

Moving on to Slide 17, the Board al so
aut hori zed the issuance of the 7 February 2014 letter,
which | know we're all famliar with and we've al ready

tal ked about quite a bit today. But in review of that
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letter, it makes clear that Dr. Crocker explained on
behal f of the | CANN Board what the opposition to the
applications were, where the opposition was com ng
from and what the applicant needed to do to try to
nove its applications forward.

To contrary, Claimant's assertions that the
Board did not identify the objectors' identities, the 7
February 2014 letter clearly identifies the GCC, the
O C, Lebanon and I ndonesia as objecting to the
applications, and the date of the letters of the
obj ection, which, again, were all publicly available
and publicly posted on | CANN s public comments page.

Moving on to Slide 18.

| -- | apologize for the -- the rather
| engthy recitation of the facts, but, again, | think
they are inportant for understanding that the | CANN
Board's actions conplied fully with the Gui debook's
procedur es.

To summari ze the action and the procedures,
t he Board published the Beijing communique with its
advi ce regarding of the application. The Board
resolved to enter into a dialogue with the GAC
regarding its advice on the application as required by
t he CGui debook.

The Board, in fact, met with the GAC re- --
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representatives to discuss the scope of the GAC
concerns to the application as required by the

Gui debook. And the Board took no action until after
communi ty objections were resolved, the GAC s

consi deration of the applications was conpl ete, and
further coments were submtted by interested parties,
t hereby, ensuring that the Board had a reasonable
amount of facts before it in order to make its
deci si on.

Moving to Slide 19, please.

The Board conpleted its conpliance with the
Gui debook by providing a rationale for its decision in
its 7 February 2014 letter, which was clearly
I dentifying that there were conflicts between what
Cl ai rant was saying with respect to its governance
nodel and what the objectors were saying with respect
to the governance -- governance nodel .

And as | said earlier, the letter went on
to -- to identify the objecting entities, sunmarize
their concerns in explaining what Clai mant nust do to
proceed resolving those noted conflicts.

Moving on to Slide 20, please.

Most inportant for this IRP is that the
Board's actions conplied fully with 1CANN s articles

and byl aws because the Board exercised i ndependent and
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transparent judgnent based on proper due diligence.

One, the Board had no conflict of interest in
taking its action. | believe in one of our earlier
calls on adm nistrative matters, the Claimant admtted
as nuch.

Two, the Board nmade its decision on a
reasonabl e anount of facts, GAC advice, conplication
w th GAC nenbers, the comrunity objections, public
comments for and against the applications in Claimnt's
own representations.

Three, the Board exercised i ndependent
judgnment in making its decision. The Board took all
steps it needed to take to gather sufficient amount of
facts and rel evant information and then decided how to
proceed on that information.

And this is what makes this IRP in this
situation different fromthe DCA | RP that
M . Rodenbaugh spoke about earlier. In that IRP the
Panel concluded that the Board accepted GAC consensus
advice without performng sufficient due diligence of
the GAC s concerns, and, therefore, the Board did not
exerci se i ndependent judgnent.

In this IRP the Board perforned its due
diligence. It met with the GAC, understood its

concerns, and then took action based on that
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I nformation and the information from ot her objectors,
as well as C ai mant.

And, finally, the Board took its action in an
open -- open and transparent manner. The Board's
resol ution about the GAC advice was publicly posted.
The letters the Board received and the letters the
Board sent regarding the applications were all publicly
posted, and the Board's resolutions of '14 -- February
2014 were open and public as well.

And if | could just briefly talk about the
four substantive areas that M. Rodenbaugh raised
earlier that Cl aimant asserts were violations of the
articles and byl aws.

JUDGE CAHI LL: Before you do that -- this is
Judge Cahill -- | was thinking about this question
during the break.

Renenber earlier on when the Clai mant argued
that we should issue an order that says consider this
and go back and make a decision, and then the decision
has to be that the application is granted? You heard
one of us say, "lIs that -- that sounds like
specul ation.” You heard ne say, "lIs that really what
you want us to do?"

And what do you think about that particular

argunment ?
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MR. ENSON: Judge Cahill, thank you.

| RP Panels are vested with specific duties
and asked to performspecific tasks. Specifically, IRP
Panel s are tasked to provide a witten declaration
decl ari ng whet her or not an action or inaction of the
Board was inconsistent wiwth the articles and the
byl aws.

An | RP Panel is supposed to designate a
prevailing party; an IRP Panel is supposed to design
costs of the IRP;, and an I RP Panel is authorized to
make a recomendation to the Board.

An | RP Panel is not authorized and has no
ability to award affirmative relief of the type that
Claimant is seeking. This Panel could not order and
require the | CANN Board to grant Claimant's
applicant -- applications. There is no portion of the
byl aws, either old or new, that will permt an IRP
Panel to award that type of relief.

JUDGE CAHILL: Okay. | think that's what -- |
t hi nk that was underlying M. Reichert's concern and
mne too. It sounds like we just have to see if what
the Board did was in conformance with the bylaws, and |
guess -- yeah. Ckay. | just wanted to hear what you
had to say. W understand that, but | --

MR. ENSON: Well, | think that's correct,
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Judge Cahill. And -- and, you know, to the point

that -- that you and M. Reichert were asking earlier

about, you know, why didn't the Board make a deci sion

there? Wiy didn't the Board nake sone other step with
respect to the application?

And | don't precisely know why the Board did
or didn't do those things, and no one knows that but
the Board. What's inportant for this IRPis, did the
Board take that action in the absence of a conflict of
I nterest based on due diligence and based on
i ndependent judgnent, and | don't think there's any
question about that. And if that's what this Panel
finds, then the IRP nust be denied, even if this Panel
bel i eves the Board should have done sonething
di fferent.

JUDGE CAHI LL: Well, there's two different --
there are two things there. One is to get us to say
the Board should do sonmething different, which the
first step is to decide this issue. And the second
i ssue is the Board shoul d have done sonet hing
different, which is approve it. | think our questions
are going to the second category, not the first.

MR. ENSON: Ri ght.

JUDGE CAHI LL: Ckay.

MR. ENSON:. Agreed. Agreed.
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But even as to the first, | think that the
proper question is not whether the Board shoul d have
done sonething different, but whether what the Board
did conplied with the articles and byl aws, and the --
the only reason -- the only way to reach that decision
iIs to apply the defined standard of review in the
byl aws.

MR. REICHERT: This is Klaus Reichert.

| -- | have understood the case, but | wll
be corrected, | would hope, that the -- that one of the
Claimant's conplaints is that the | CANN Board took a
step which was to make a decision not to nake a
deci sion, and that's not sonething that the Board
shoul d have done.

The Board either makes a deci sion one way or
the other. It should have nade a decision in February

2014 to say this, "W say yes" or "W say no," and

say -- and saying, "W don't want to say anything for
the nmonent" was not a -- was not consistent with the
byl aws.

| -- | hope ny understanding of -- of that

position is correct. But what do you say to that
proposition, that by not making a decision, that that
in of itself was inconsistent with the byl aws?

MR. ENSON: Certainly. And -- and |I'm glad you
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rai sed that, M. Reichert, because it is a point
that -- that | nade a note on when you raised the issue
earlier. And | -- | think -- | think you do have a

good understanding of the process, but it is a bit

different, | think, fromwhat -- what you just
descri bed.

The Board in many circunstances does -- does
not even address these applications for New TLDs. In

many circunstances the Board takes no action on these
TLDs. Instead, the applications follow the Gui debook
t hrough the process. As they pass through each

eval uati on section, they then nove to contracting and
del egation in the internet w thout the Board doing
anyt hi ng.

I n exceptional circunstances, |ike when
there's GAC advice or when the Board decides to
exercise its subjective judgnment on a particular TLD or
TLD application, the Board may take sone action. But
there's no requirenent that the Board say "yes" or "no"
as to each TLD application. And as | said, in many
circunst ances the Board doesn't take any action on
t hese applications. They just nove through the
process.

So there was no requirenment in February 2014

that the Board say "yes" or "no" as to these
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applications. And as | said earlier, the Board saw
this as an opportunity to provide the Claimant with a
chance to nove its applications forward by working wth
the community the applications were targeting, rather
than just rejecting it at that point.

JUDGE CAHILL: Are you saying that the -- that the

Board can just ignore the applications, not take any

action at all when you say that -- yeah, that's ny --
that's nmy question. |If there's an application,
sonething -- "yes" or "no" has to happen?

MR. ENSON:. Yes. But the "yes" or "no,"
Judge Cahill, happens through the application process,
not through Board review. So in the Guidebook there
are certain stages that applications go through. And
I f they pass each stage, such as the initial
eval uation, then they nove on to the next stage. |If
t hey pass the next stage, then they nove on to
contracting and del egati on.

And essentially the "yes" cones through a
process, not through a Board vote. Very rarely has the
Board actually taken action on specific applications
because nost of themjust nove through the process from
application to eventually contracting and del egation in
the internet.

So | want to be clear. |I'mnot saying the
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Board just | eaves applications in |inbo. That's not
what happens. The -- the applications nove through the
process based on the Applicant Gui debook.

In certain circunstances, |ike when the GAC
rai ses concerns with an application, then the Board
gets involved and -- and -- and makes a deci sion and
determ nation on how to proceed.

MR. REICHERT: In those circunstances -- sorry,
Bill. [1'Il let you go.

JUDGE CAHI LL: No, you go ahead.

MR. REI CHERT: Thank you, Bill.

But in those circunstances where -- and | --
| can appreciate that the Board would only get invol ved
if there was an issue with a particular application.

If -- if -- if an application goes through w thout any
| ssue whatsoever, | -- I'm-- | can appreciate that the
Board woul dn't get invol ved.

But where you have in this circunstance a --
two applications where there are issues, | suppose
putting it at -- at its nost sinplest, why didn't the
Board neke a deci sion?

MR. ENSON:. As | -- as | nentioned earlier, the
decision was to allow the Claimant to continue to
process its application and continue to seek the TLD.

But in order to do that, the Claimnt had to resol ve
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the conflicts regarding its governance nodel, and
that's what the Board permtted the Claimant to do.
I don't think M. Rodenbaugh is asking | CANN

or the I CANN Board to say "yes" or "no" on these
applications. That's not what the Cl aimant is asking
for. They're asking for --

JUDGE CAHI LL: He asked for that -- he asked for

t hat about two hours ago.

MR. ENSON: Well, | haven't seen that in any of
their papers, Judge Cahill, and -- and if they wanted
to --

JUDGE CAHILL: | hadn't either. | had not either.

So anyway, let's --

MR. ENSON: | guess -- | guess what | would say --
| guess what | would say to that is, the decision the
Board nakes -- it did nake a decision and it provided a
rational e, and the decision was to allow the Cl ai mant
to continue to pursue its application.

If the Claimant didn't want to, then it could
have sought a refund, for exanple, of its fees, its
application fees. But the Board gave the Cl ai mant the
opportunity to continue to pursue, rather than getting
a thunbs up or a thunbs down.

MR. REI CHERT: So per haps anot her way of | ooking
at it is to say that the Board, by deferring the
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deci sion of the "yes" or "no" decision, it -- it did

this in aid of the applications to give it an

opportunity to see if this could all be sorted out.
MR. ENSON: | think that's exactly what -- what

happened, yes, because, otherwi se, it probably woul d

have been a "no," given -- given the amount of
objection. 1'mnot going to specul ate about what the
Board woul d have done or coul d have done.

But | think that's right, M. Reichert, is
that these -- the Board permtted the Claimnt to
continue to seek its applications and continue to seek
these TLDs by allowing it to stay alive, essentially,
and to work with these entities.

And, you know, a week later this IR --
this -- this process of the CEP and eventually the IRP
was filed, and so there's nothing nore for the Board to

do while this is pending.

JUDGE CAHI LL: Okay. | got it. Go on.
MR. ENSON: So I wll nove on. | know ny tine's
getting short, so I'mgoing to try to nove -- nobve

t hrough quickly and I'I1l --

MR. HAM LTON: | was just about to say that.
MR. ENSON: [|'Il nove to Slide 21, please.
And -- and |I'm not going to spend nmuch tine

on this slide because we've tal ked about it before, but
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this relates to another issue that the Board -- as |
sai d, because of the GAC advice, the Board was required
to take sone action on -- on Claimant's applications,
which is rare, as we discussed a few nm nutes ago.

But even if there was not that GAC advice,
even if there was not that requirenent by the -- the
Gui debook that the | CANN Board act or take an action,
Section 5.1 of the Guidebook rightfully places ultimate
responsibility for the New gTLD programin the hands of
t he Board.

The Board has the discretion to act or not
act and individually consider or not consider
I ndi vi dual applications. Both the Merck and Vistaprint
hi erarchy Panel s recogni ze that the Board enjoys this
di scretion.

And nore inportantly, the byl aws
t hensel ves -- forget the Gui debook -- the actual byl aws
require this type of discretion, stating that directors
shall serve as individuals who have a duty to act in
what they reasonably believe are the best interests of
| CANN.

So even if the GAC had not issued its
non- consensus advi ce, the Board had authority to
I ndi vidual ly consi der and act upon Claimnt's

appl i cati on.
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And with that, I will now quickly nove on to
respond -- responding to the Panel's questions, and the
first is Question 1 at Slide 22, and we've discussed
this before, the standard of review. | think we're al
i n agreenment the Panel has the correct standard of
revi ew.

On Slide 23, the question of where --
Question Nunber 2 of where the documents referenced in
the 7 February 2014 letter are in -- in evidence, |'ve
listed themthere in the second bullet point.

Second question under Question 2 of were the
objections referenced in ICANN' s letter in substance
argued before the expert. W' ve discussed about this
before. W said this earlier, that the UAE did argue
that there was a |lack of community support.

But of particular inportance was that at the
time the Panelists were evaluating it, the official
position of the O C and the other countries and
entities were not before the Panelists. That didn't
conme until alnmost a nonth later. So while the -- the
argunment was nade, the level of support for the
obj ections was not present at the tinme of community
obj ecti ons.

And | think we've addressed the -- the third

bull et point as well, is whether the objectors had an
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opportunity to put their objections before the experts.
And as | said, all interested entities had an
opportunity to file a community objection, but they're
not required to do so. They have other avenues to

rai se their objection, such as through GAC advice or --
or public coment.

And noving on to Slide 24, renmmining question
of Question 2, is it consistent with the articles,
bylaws to ask AGG T to resolve matters with objectors,
not w thstanding the processes which had been gone
t hr ough before.

Yes, particularly when the Board does so in
an open and transparent and non-di scrimnatory fashion
and acts without a conflict of interest. GAC advice,
communi ty objections, public coment and Board
eval uati on are discreet processes that have different
st andar ds.

So even though C ai mant succeeded at the
community objection |evel, that does not nean that the
Board was foreclosed from considering GAC advice. |If
that truly was the case, that would nean that a
successful resolution of a comunity objection would
w pe out any sort of GAC advice or other objection
mechani snms. That's just not the case.

Moving on to Slide 25, please.
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The first point here is -- is that the Board
did informthe Claimant that it had to resolve the
conflicts between its representation of comunity
I nvol vement and clains to the contrary by the objecting
entities.

Telling Claimant that it nust resolve the
conflict is an explicit instruction that C ai mant nust
find a way to work with the noted entities and to try
to reach an agreenent on how the TLDs will be managed,
and that is what the Board offered to the Claimnt in
terms of trying to nove forward with its applications.

Moving on to Slide 26.

Is it consistent with the articles and byl aws
to place an application on hold and not make a
decision? Again, | think we've discussed this quite a
bit today, but I wll quickly go back through it.

There's no article, bylaw provision or
Gui debook provision that prohibits the kind of action
and the kind of decision the Board took with respect to
Claimant's application. And putting the application on
hold or giving the Claimant tinme to try to work with
and consult with the very community it was seeking to
represent was the Board attenpting to aid the applicant
I n successfully obtaining the TLDs itself, rather than

formal ly decline the application.
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Moving on to Slide 27.

Question 3, whether | CANN took into account
evi dence and opinions of bodies, entities or persons
who are neither experts, nor nenbers of the GAC. And
yes, the Board absolutely did.

In addition to considering the GAC advi ce,
consultation with the GAC and the result of community
obj ections, the Board consi dered public comments of
other entities, such as the O C and the GCC, as well as
Claimant's representations regarding the application.

And, again, public comment is an inportant
part of I CANN s policy. The CGui debook makes cl ear that
general public comment forumw Il remain open through
all stages of an evaluation process. So it was
conpletely appropriate for the Board to take into
account the public coment and the objection of
non- experts and non- GAC nenbers.

Moving to Slide 28, please, and this is
Question Number 4. "Why is the scenario described in
1.1.5 of the Guidebook not to be considered
per suasi ve?"

Section 1.1.5 of the Gui debook, as
M . Rodenbaugh said earlier today, is a |list of conmon
scenari os that applications may go through. GAC advice

and fierce objection fromthe comunity were not |isted
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I n any of these nine exanples. These are sinply
exanpl es of ways in which applications may proceed.

And just reading proviso of Section 1.1.5
makes that clear, stating that the foll ow ng scenari os
briefly show a variety of ways in which an application
may proceed through the evaluation process. This is
not intended it be an exhaustive list of possibilities.
There are other possible conbinations of paths an
application can follow, and that is certainly what
happened with respect to Claimant's application.

Now, moving on to Slide 5 in response to
Question 5, which | interpreted as a -- a question
about the scope of the Panel's authority, and | think
Judge Cahill and | spoke about it a little earlier, but
Il will quickly go through it again.

The Panel is authorized to issue a witten
decl arati on doing certain things stating whether or not
an action or inaction of the Board is inconsistent with
the Articles of Incorporation or bylaws designating a
prevailing party, assigning costs to the I RP and then
recommendi ng action if the Panel so chooses.

It does not -- nowhere in the bylaws is a
Panel authorized to issue the type of affirmative
relief that | believe Claimnt is seeking here.

JUDGE CAHILL: Let ne -- let nme say sonething.
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This is Judge Cahill agai n.

You know, if -- if you're right -- and |
don't know if you are or not. | have to talk to the
other two Panelists. |If you're right that this was

just an opportunity to get this problemresol ved,
you' re saying at the tine the -- the Board took the
action it did, it was reasonable within the byl aws.

But one of the objections of the Cl ai mant
is -- and | -- | know you say that just because they
filed this -- this |- -- this action right away, but at
sone tinme, you know, just sitting in linmbo like this
for along tine gets to be a problem

Do you think we have anything we could say
about that, saying, well, maybe if this goes on for
anot her nonth or two, then it's just too -- it's just
de facto rejection and we've got to nove on and then
t he Cl ai mant does whatever they want? Because at sonme
point if it just sits there like this, it isn't --

that's not permtted by the bylaws, right?

MR. ENSON:. Well, again, part -- as -- as |
menti oned, Judge Cahill, a large part of -- of the
del ay has been this proceeding. It was filed shortly

after, and so it has been in |inbo based in |arge part
on this proceeding.

And if -- if the Panel wi shes to make a
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recommendation to the Board, that certainly is within
the Panel's authority. And then after the IRP is over
and the declaration is issued, the Board will then take
sone action with respect to this Panel's declaration.

JUDGE CAHI LL: Okay. That's what | want to know.
Thank you.

MR. ENSON: O course. And I'Ill quickly concl ude
on -- on the rest of the response to Question 5, which
| think was asking what -- in Slide 30 what -- what the
Board -- or what the Panel should do with vari ous
claims in -- in Claimant's brief.

And, again, ny viewis there's one Board
action the Claimant has put at issue, and that is the
Board's deci sion as conmmunicated in the 7 February 2014
letter. |If the Panel reaches a conclusion on that
i ssue of whether it was consistent with the articles
and bylaws, | believe that all the Panel has to do in
this matter, other than designating the prevailing
party and assigning costs of the IRP, both of which I
t hi nk can be presented in the Panel's witten
decl arati on.

And with that, | thank you for the tine. |
note that | ama bit over, and | apol ogize for that.

JUDGE CAHILL: Well, you're probably over because

we're talking. Here's one nore question, though.
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MR. ENSON: Sure.

JUDGE CAHILL: Did you ever communicate with the
Cl ai mant that the reason there had been no action is
because they haven't resolved this but al so because
they filed this proceedi ng?

MR. ENSON: |'msorry, Judge Cahill. Wuld you
repeat the question? | -- | mssed the beginning.

JUDGE CAHILL: Yeah. One of the things you said
why this was not proceedi ng was because -- | nean, the
Board has not voted up or down on this partly because
they haven't resolved their issues, but also partly
because of this proceeding.

Did -- did anybody at the Cl ai mant know t hat
this was going to get stall ed because of this
proceedi ng?

MR. ENSON: Yes, Judge Cahill. It is public that
on the filing of sone sort of accountability nmechani sm
like a CEP or I RP, that the application at issue is
automatically on hold. It states so in -- on | CANN s
website, and Cl ai mant knows that when it filed its
appl i cati on.

It's public know edge. And the C ai mant has
known that as long as this is pending, the application
is on hold and the Board will take no action with

respect to the application out of deference to the IRP
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Panel .

JUDGE CAHI LL: Okay. Thanks.
have any nore questions, but | can'
el se.

MR. ENSON: Thank you.

JUDGE HAM LTON: Ckay. Well,

| don't think I

t speak for anybody

gentl enmen, thank you

very nmuch. There is the opportunity for rebuttals if

you want it.

THE REPORTER: Who was that speaking just now?

JUDGE HAM LTON: That's Calvin Ham lIton. Sorry.

THE REPORTER: Thank you.

MR. RODENBAUGH:. Yes. This is M ke Rodenbaugh. |

woul d appreciate sone -- sone tine
may | suggest that we take a short

first?

for rebuttal, but

bi ol ogi cal break

MR. HAM LTON: All right. Very good. |Is five

m nut es okay?

VMR. RODENBAUGH: Yes, for ne.

Thanks.

MR. HAM LTON: Terrific. Ckay.

(Brief recess taken.)

MR. HAMLTON: Al right. Wel

|, M. Rodenbaugh,

you wanted to use your rebuttal tinme, | think?

MR. RODENBAUGH: Yes, |I'll use a very large

portion of it. Thank you.

So first of all, my initi

al presentation went
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tothelimt there. W didn't really get back to

di scuss the three procedural violations. | think that
we shoul d just consider themissues submtted on the
briefing, but | do feel that a decision as to those

i ssues is certainly warranted.

Turni ng back to the substance of -- of what
M. Enson presented to the Panel, going through the
slide nunbers, on Slide Nunber 6, he was tal ki ng about
the GAC advice. And | think it's inportant to note the
three different potential paths and the one that was
chosen.

The third path was a consensus advice on an
application -- or it's actually not a consensus -- if
you get any sort of advice fromthe GAC, that an
application should not proceed unless renedi ated. That
was not the advice of the GAC. Yet, that's essentially
what the Board has required, that I CANN -- that AG T
shoul d do sonething in order for themto get approved.
And so, honestly, the path the Board chose is sinply a
fly to the face of the GAC advi ce.

| nsof ar as they eval uated the non-consensus
advice, as -- as the slides show in Nunmber 8, that
requires -- not Nunber 8 -- Nunmber 7, that required
that the Board enter a dialogue with the GAC, not sone

menmbers of the GAC. There's a huge difference.
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When the Board is tal king or taking advice
fromthe GAC, it's not fromsome menbers of the GAC.
It's only fromthe consensus of the GAC. The GAC is
al ways operated by consensus, neaning that there's a
position stated and no formal objection to it.

And so in this case, the Board didn't get the
advice of the GAC. What it did is it only got
one-sided advice froma few of the objectors, and that
was really unfair to -- to AGT. It didn't take advice
from AG T's proponents within the GAC, and certainly
there were -- there were plenty of them and clearly
the majority of the GAC did not agree with, quote, sone
menbers' concerns.

And so the whole process of -- of the -- the
so-call ed dial ogue with the GAC just didn't happen, and
that was clearly known by several Board nenbers,
admtted by the chair of the GAC, and adm tted by the
Senior V.P. of Governnent Relations. All that is in
our briefing and in the annexes and the Suppl enent al
Brief.

JUDGE CAHILL: So my question on that is -- this
I's Judge Cahill -- what do you want to do about that?
Shoul d we just start the whole process over? Wat do
you think we should recomend?

MR. RODENBAUGH:. | think you should do what was
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done in the DCA Trust case and in the .Registry case,
which is basically -- and then subsequently in the
Persian Gulf case as well, which was essentially in al
three of those cases, the Panel found that | CANN didn't
conply with its obligations in these processes, soO it
threw out the results of those processes and told | CANN
to nove on and disregard them nove to the next step of
t he process.

So with .Africa, that nmeant sent back to the
contracting process, sanme with .Registry. And that's
the relief that we've asked for, | think, very
specifically in the [ ast page of our Supplenental Brief
at -- at least. W are essentially asking for the sane
scope of relief, the sanme precise relief that was
granted by the IRP Panels in those previous
precedenti al deci sions.

So turning to an issue | had with M. Enson's
Slide Nunmber 9, and this really brand-new reliance on
public comment, this was never nentioned in either of
| CANN' S prior briefs and is, just frankly, a ridicul ous
argument. Merely because sonething was posted in a
public coment forum howis nmy client supposed to be

aware of that?

You can see from-- from | CANN s own exhi bit
that that's an enornous doc- -- and -- and ever-grow ng
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docunment. There's just sinply no obligation on us to
be nmonitoring for every comment about our applications.
We paid $185,000 for I CANN to eval uate them based on
defined criteria, and the Gui debook provi des defined
criteria for governnental comrents through early
war ni ngs and t hrough GAC advice, both of which are
affirmatively notified to the applicant and the
applicant is provided a set period of tine to provide a
response.

| nmean, the -- the notion that a public
comment coul d sonehow out wei gh the established
procedures in the Guidebook is very novel, and | guess
that's why it's only comng up here in the |ast hour.
But, | nmean, taken to its extreme, it basically
obliterates the entire Cui debook.

So, you know, | CANN -- and on that point,
| CANN says that the objections changed over tine, but
that is just not true. The objections were always
based on a |l ack of community support, every single one
of themthat we've been tal king about. And the -- that
was certainly known to M. Crenades.

You know, | CANN said affirmatively that he

did not have access to the O C objection, but that is

just patently false. |In fact, he issued two procedural
orders trying to get exactly to that -- to that point,
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to allow the UAE to prove up O C s objection. And the
O C even prior to that, during the independent objector
process, was affirmatively engaging with the

| ndependent objector and affirmatively knew of its
ability to file an objection and chose not to do it.

So, you know, looking at -- the timng issue
is really significant here. There have to be sone
limts. | nmean, this was a contract with a financi al
expectation and the procedural expectations that were
non-di scrimnatory and applied to all applicants,
except, of course, ny client with respect to only these
two applications.

| mean, we have to wonder, what if the O C,
you know, canme to object tonorrow and hadn't before and
we had been operating this TLD? Wuld | CANN junp up
and down and neke us deal with themat that point? W
don't know.

But the sinple fact is, in this case the AOC
had objected all along, and they refused to participate
I n the docunented processes, instead going through
back-channel , secretive |obbying to try to get what
t hey want ed.

So noving on to Slide 15, you know, the OC s
objection saying that -- that, you know, the TLDs can't

be operated by any entity not representing the
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coll ective voice of the Miuslim people.

Wel |, what does that nean and why did it
not tell nmy client that its -- its policy Advisory
Comm ttee, which was specifically going to include the
O C, the GCC, any governnental representatives who
wanted to participate essentially, all of this was
proposed to them as an inclusive governance nodel ?

They haven't given us any witten feedback
what soever as to that nodel as to howit -- howit
coul d be changed or made nore palatable to themto
allow themto participate. None of the objectors have
provi ded any sort of feedback, nor, of course, has the
| CANN Board; yet, it's been before themall along.

So there's -- there's just sinply no evidence
that either the Board or the objectors even considered
t hat nodel, even though it had been in front of them
for essentially a year prior to February 2014.

So, | nmean, there's no way that | CANN can
deny that ny client has been treated in a unique and
di scrimnatory way. There's no other applications that
have been handl ed anywhere near this way.

My client also applied for other religious
terms, nmy client, for .Shia, one of the two major sects
of Islam for .Nowuz, which is a -- N-o-wr-u-z, which

Is a major Muslimholiday, and there were no
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obj ections. Those sailed through the process of ny
client operating them But other entities applied for
. Kosher, .Catholic, et cetera, again, no objections,
sai l ed through the process.

So what nakes these governent objections
special? It is a catch 22, as M. Reichert pointed
out. | nean, how can we ever address this sensitivity?
We don't really know what it neans. W don't know who
Is the arbiter on it. W don't know what could
possi bly be done to nake these governnental entities at
this point in tinme or at that point in tinme in 2013
happy. You know, we have --

MR. REICHERT: Could | stop you there? Sorry.
Could I stop you there? This is Klaus Reichert.

What exactly has your client done in respect
of the parties nanmed in the letter? Has it witten to
the -- to the -- the entities referred to in
M. Crocker's letter to say, "M . Crocker has
I dentified for us that you have a problemw th our
applications. What is it that we can do to sort this
out ?"

MR. RODENBAUGH:. So yes. Realize that after
Dr. Crocker's letter, first there was the
Reconsi derati on Process, and then when that was deni ed,

as predicted, there was a -- we filed for a Cooperative
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Engagenent Process, which is a precursor t

That | asted for alnobst two years until, |

o an | RP.
t hi nk,

Novenber 2014 -- 2015 when we filed the | RP.

During that time we had nultiple
conversations with | CANN. |, in fact, net
Ms. Stathos and -- and John Jeffrey, gener
| CANN, and ot her | CANN executives on two o
occasions with respect to these matters.

We also facilitated -- they faci
conference call with the OC representativ

by any coincidence, is also the UAE repres

with
al counsel

f three

[itated a
es who, not

entative to

at

GAC and who, in effect, is the man who has been stym ng

our applications all along. And -- and the bottomline

i's, there have been many di scussions with himand wth

ot her GAC nenbers over the years.

MR. REI CHERT: May we get his name for the record?

VR. RODENBAUGH: Yes. H's nane is M
Rahman, A-b-d-u-lI R-a-h-ma-n, is his | ast

And bottomline is, there's just

. Abdul
nane.

no novenen

t.

It's a very clear position. | think it's nmade evi dent

by the -- the e-mails that have cone out i
between | CANN and the O C rep that -- whic
was a different person at that tinme. But

they -- they make pretty clear that the O

n di scovery
h actual ly
in any even

C s intent

t,

IS

torun this itself. Nobody else is going to be able to
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do it.

So, you know, neither the O C, nor |ICANN has
considered all of our well-docunented support or our
neutral governance nodel. They haven't told us how it
conflicts with what. W don't know.

So that alone, it just was not a reasonable
anount of facts in front of the Board when it made this
decision. It had no facts as to what these conflicts
are. Apparently it had no facts as to our support or
our nodel. They had no facts as to the GAC
del i berations other than what the objectors told them
In that 32-m nute secret neeting in Durban, since there
were no mnutes, no resolutions, no recording
what soever of the GAC deliberations in Beijing that
resulted in the initial advice of some nenbers.

So not only was there clearly not a
reasonabl e anount of facts in front of them but they
clearly did not exercise independent judgnent. |It's
very clear they wholly del egated that judgnment to these
obj ectors, and we don't even know whi ch ones or how
they will decide or through what process or how we
m ght chall enge that decision. There's sinply no
gui dance whatsoever. Al we're told is, "Until they
approve, you're on hold." And so that is just not

transparent and certainly not independent.
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So noving on to the -- sort of the renedi al
action, |I think we already tal ked about that. Again,
relying really on these two precedents on the fact that
this process has been tainted; therefore, it should be
di sregarded with respect to this out-of-bound advice
and the process should continue for ny client.

The last point really is that | CANN, again,
has not explained in its resolution or otherw se what
Is the public interest that is supposedly harned by ny
client operating these TLDs when objectors haven't said
anyt hing other than there's sone religious sensitivity
about it.

But that doesn't say anything about the
public interest in nmy client wanting the TLDs,
particularly with the docunented support that they have
and with the governance nodel that they have provided
or proposed.

So --

JUDGE CAHILL: This is Judge Cahill

A question | asked to the other side, why
doesn't -- | obviously don't know what |'m going to do,
but | only get to talk to you once.

So what -- what's wong with just saying,
"Ckay, Board, go decide this yes or no, up or down,"

and -- and that's clearly -- well, | think that's
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within our authority.
Isn't -- isn't that sonething that that's
what you're really | ooking for?

MR. RODENBAUGH:. | think you clearly can recomend
to the Board that they make a decision up or down, but
we're al so asking that you nake a recommendation t hat
the Board has violated its bylaws in various ways in
comng to that decision; and, therefore, the decision
Is tainted, that process is tainted, and the proper
remedy is to ignore the tainted process and nove to the
next step.

JUDGE CAHILL: And the next --

MR. REI CHERT: Sorry. Sorry, Bill.

JUDGE CAHILL: I'msorry. The next step is what?

MR. RODENBAUGH: And the next step, as in the
.Africa case, is sinply to return the application to
processi ng through the GDD, the d obal Domai ns
Di vision, which will mean in this case that they issue
contracts.

MR. REI CHERT: So, Counsel, just to be clear,
effectively what you' re saying is that we should direct
in a binding fashion that your client get these -- gets
t hese gTLDs?

MR. RODENBAUGH: Well, that wll be the effect.

MR. REICHERT: I'msorry. Wth the tinme being
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short, it's not just a question of effect. Either it's

yes" or "no" to that.

MR. RODENBAUGH:. Well, that's not precisely what
we're asking for. W're asking --

MR. REI CHERT: Well, what exactly are you asking
for?

MR. RODENBAUGH. We're asking for a recomrendati on
to the Board, a binding recommendation to the Board
that the tainted process, the out-of-tinme, out-of-bound
process be disregarded and, therefore, the application
return to normal processing.

MR. REI CHERT: W seemto be going around in
circles, because doesn't that ultimately end up with
you saying to us that we should effectively take over
the ground process and -- and nmake sure that you get --
your client gets --

(Interruption in the proceedings.)

MR. REI CHERT: | suppose this just denonstrates
t he boundaries of the tel ephone process.

In effect what you're suggesting is that we
should, in effect, in substance, or by whatever neans
or what ever roundabout way one cones at it, that the
decision is effectively in our hands as to whether or

not your client gets these two gTLDs; is that correct?

MR. RODENBAUGH: | think the decision -- |
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think that the -- no, that's not correct; that
ultimately the decision is with the Board. But that
you, the Panel, can, and in effect has on at | east
t hree occasions, made bindi ng recomendati ons. And |
believe this is every tinme that the Panel has found
| CANN to have violated its byl aws, although there may
be one case where that happened and there was not a
bi ndi ng recomendati on.

But the vast majority of the cases where
vi ol ati ons have been found, the Panel have, in fact,
made bi ndi ng recommendati ons or at | east
recommendati ons which were then foll owed by the Board
as to how the Board should renedy the violations.
That's what we're asking for here.

MR. RElI CHERT: Specifically, can you point us to
a -- an | RP precedent where the | RP Panel gave a
bi ndi ng recommendati on that a gLTD (sic) shoul d be
awarded to the applicant?

MR. RODENBAUGH: Let nme see. No. | can refer --
but et me expound on that a little bit. 1In the
.Africa DCA Trust case, the binding recomendati on was
that the application be returned to processing. In
that case, that neant that it would continue through
a -- a governnental community eval uation process where,

in fact, it didn't have governnental support and it was

Page 114

Veritext Lega Solutions
877-955-3855




© 00 N oo o0 b~ wWw N P

N N N N NN P P P P P P PP PR
o A W N B O © 00 N O O b~ wWw N +—» O

rej ected.

In the | atest case, .Persiangulf, which is
also ny client, AT, we were not a party to that
proceeding. So we feel, frankly, that the effect of
this decision was -- is totally unfair, and we're
basically waiting to see how the | CANN Board is going
to viewit. But in that case the Panel made a bi nding
recommendation to ICANN to reject ny client's
appl i cation, even though we weren't a party to the
proceeding. So there are those two precedents.

The -- the third one was . Registry where the
Panel made a binding recommendation, and this is the
one |'maware of off the top of ny head. But in that
case, the Panel made a binding recommendati on that
| CANN effectively throw out the tainted eval uati on and,
again, return the application to normal processing,
which in that case is still pending.

So | hope that clarifies the issue, although
| suspect perhaps it mght nmess it up a little bit.

But all those decisions are provided --

(Interruption in the proceedings.)

MR. RODENBAUGH:. Okay. | won't try to talk over
that stuff for the court reporter.

THE REPORTER: Thank you.

MR. RODENBAUGH: So | think I'm just about -- |
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think I'"mjust about done. | nmean, | could rebut a few
m nor points fromM. -- M. Enson's presentati on near
the end, but I'll just go ahead and -- and defer.

Thank you very much to the Panel for your

consi derati on.

MR. HAM LTON: Okay. Thank you, M. Rodenbaugh.

M . Enson?

MR. ENSON: Yes. Thank you, M. Hamlton. | -- 1
wll be very brief, and | appreciate this has gone on
for quite sone tinme, so | will be brief.

And first | want to talk about this issue of
recommendati ons and bi nding -- binding recomendati ons
and what other |RP Panels have done. No |IRP Panel has
ever issued a binding rest -- a binding recomrendati on.
In fact, | don't know what a binding recomendati on
woul d be. A recomendation is a reconmendation.

There have been Panels |ike the DCA Panel,
for exanple, that nmade a recommendation to the Board,
and the Board ultimately accepted that recommendati on
and followed it. But no Panel has ever said to the
| CANN Board, "You nust approve this application or you
must do X, Y and Z." That has never happened because
it's not permtted within the byl aws.

An | RP Panel, again, is permtted to issue a

recommendati on as part of its declaration of whether or
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not the | CANN Board conduct, abide with the articles or
bylaws. That is permtted and that has happened.

Just -- just quickly, on the -- the
statenents that | CANN Board violated the bylaws by only
neeting with certain nmenbers of the GAC to discuss the
GAC advice, it's sinply not true. The | CANN Board,
after receiving the GAC advice, informed the GAC t hat
it was willing to neet. The neeting was arranged, and
t hose GAC nenbers who were interested attended.

There were -- again, listening to Annex 23,
there were GAC nenbers from Japan and from ot her
countries that you would not think had any sort of
interest in the .Islamor .Halal TLD that were present.

There were also -- one GAC representative
fromthe country of Iran was ostensibly in favor of
Cl ai mant's application, although he never really said
that he was in favor of them but he was present and
did present sone of the argunents in favor of the
application. So the Board did hear that sone were in
favor of these applications.

Finally, | know there's been a --

M . Rodenbaugh spent quite an anmpbunt of time focusing
on the 10C' s -- or excuse ne -- the OC s coments and
objections and calling themout of tinme and out of

bounds. That's sinply not true.
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As | nmentioned earlier, 1CANNis built on
public coment and built on public coment from
Interested entities and organi zati ons. W made that --
that point in our first Opening Brief. | believe it's
at Page 5 of our Opening Brief in this |IRP.

So M. Rodenbaugh clained that we're now
raising this for the first tine in this hearing. This
Is just not true. We raised it a long time ago because
it is an inportant part of the | CANN process.

And the OC, even if it did not have its
ducks in arow, as it were, to participate in the
UAA -- UAE' S objection proceeding, it certainly did
make its voice known later in the process.

And the Board faced with the GAC consensus
advice had to make a decision. |If the Board were not
to consider a resolution on behalf of 1.6 billion
Musl i ms around the world when evaluating .Islam and
.Halal, then the Board would not be acting with a
sufficient -- sufficient amount of facts in front of
It, arguably anyway.

So the Board did have to consider that type
of comment and that type of objection fromthe
conmmttee and the organi zation representing 57 Menber
States of Muslimcountries.

MR. HAMLTON: Is that it?
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MR. ENSON: Yes, please.

MR. HAM LTON: All right. That concludes your
rebuttal, just to be clear?

MR. ENSON: It -- it does. Can | make one final
point on .Shia and . Now uz, which were --

MR. HAM LTON:  Sure.

MR. ENSON: -- two applications that Clai mant did
apply for and was awarded? And the reason that those
applications went through is there was no objection to
them There was no GAC advice regarding them So they
did follow the process as it's ordinarily |laid out
because they were not part of GAC advice or sone other
obj ection proceeding, and that's why Clai mant was able
to take those applications and bring themto fruition.

And with that, | thank the Board -- or |
t hank the Panel very, very nuch for their tinme, as well
as M. Rodenbaugh and -- and Madam court reporter.

MR. HAM LTON: Ckay. Thank you, M. Enson.

Al'l right. Do ny colleagues have any ot her
guestions?

MR. REI CHERT: None for ne.

JUDGE CAHI LL: And none for Cahill.

MR. HAM LTON: Go ahead, Bill.

JUDGE CAHI LL: No, no questions. No further

guesti ons.
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MR. HAM LTON: Okay. Kl aus?

MR. REI CHERT: No, no questi ons.

MR. HAM LTON: All right. Well, that |eaves ne
with ny prerogative. |[|'ve got a couple for you.

And I'm-- I'"'ma little concerned about this
question of the GAC advice. And if | understand
Claimant's position, it is he's saying, well, yes,

t here may have been sonme conmuni cation with individual
menbers of GAC back to | CANN, but whatever it is, there
was no GAC advice as a whole which considered the

concerns rai sed by GAC nenbers.

In other words, if | understand his concern,
it's that there is a consensus. It's one thing to have
GAC -- GAC individual nmenbers voicing concerns, but

another thing is what really constitutes GAC advice for
pur poses of either the guidelines or the byl aws.

And -- and -- and the guidelines, | think,
says that the GAC as a whole will consider concerns
rai sed by GAC nenbers and agree on GAC advice to
forward to | CANN Board of Directors. Now, this GAC as
a whole, is that what we had? D d GAC as a whol e
provi de advice to the | CANN Board?

And that's for you, M. Enson.

MR. ENSON: Thank you, M. Ham | ton.

Yes, we did have advice fromthe GAC as a
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whol e. That advice was contained in the Beijing
conmmuni que after the GAC as a whol e consi dered these

I ssues, wei ghed them discussed them and i ssued advice
to the I CANN Board stating that certain nenbers within
t he GAC had concerns regardi ng these applications
proceedi ng.

That is what we refer to as non-consensus
advice in the Guidebook, and that is non-consensus
advice fromthe GAC as a whole. And that advice then
requires the Board to then dialogue and neet with GAC
representatives to understand the scope of those
concerns and then for the Board to take an action and
docunent its rationale.

So we did have advice fromthe GAC as a whole
in the Beijing conmunique. It was on a non-consensus
basis. And then the Board net with those nenbers that
did have specific concern and others and -- and
| istened to those concerns to better understand them

MR. HAM LTON: Okay. Thank you.

MR. RODENBAUGH: If | may respond on that?

MR. HAM LTON:  Yes.

MR. RODENBAUGH. So that's -- that's the key.
VWhen t he Board went back to the GAC, it did not go back
to the GAC, and that was made very clear by the Chair
of GAC and by two Board nenbers who were objecting to
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t he process at that tine.

It was a neeting only of concerned nenbers of
t he GAC because, well, GAC had al ready, quote, resolved
its -- resolved the issue and didn't want to i ssue any
nore advice, but that was the problem The Board was
bound by its own procedure to conmmunicate with the full
GAC, not just the several nmenbers of the GAC, and it
never did that.

There's no evidence that the full GAC was
ever made aware of what transpired in that 32-m nute
Dur ban neeting. There was sinply never any further
word fromthe GAC after that. Mor eover, the whol e GAC
wasn't even notified of that meeting. This evidence is
in the record.

MR. HAM LTON: Okay. Thank you for that.

Anot her question. The --

MR. ENSON: I'msorry. M. Hamlton, may | just
briefly respond on that point?

MR. HAM LTON: Yes, pl ease. Go ahead.

MR. ENSON: The entire GAC was certainly aware
that the Board requested a neeting regarding these
| ssues to better understand the GAC advice. The Board
has a resolution in its score card on the Beijing
comruni que saying that the | CANN Board stands ready to

meet with the GAC to better understand the concern.
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The GAC then schedul ed the neeting. The
nmeeting was open to every GAC nenber that wanted to
attend, and a nunber of themdid. The entire GAC did
not attend. Those who had no interest in the issue
apparently or had no voice on the issue did not attend.
Those who were either in favor of the application or
t hose who were opposed to the application did attend
t hat neeti ng.

MR. HAM LTON: Wuld that -- would that then have
constituted the GAC? | think that's what Claimnt is
concerned about.

MR. ENSON:. The -- the -- the requirenent is that
the Board neet with the GAC to better understand the
concerns as for the -- it would nake no sense for a
country that has no concerns or has no care about this
| ssue what soever to attend such a neeting. It cannot
I nform the Board of those concerns because it has none.

Only those who either are opposed to the
invite or are in favor of the invite has sone rel evance
to that discussion, and they were all invited. And as
| said, the representative fromlran who was in favor
of these applications did attend that neeting and did
make sonme favorabl e conmment regarding the application.

MR. HAM LTON: Okay. All right.

MR. RODENBAUGH: Not true.
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MR. HAM LTON: |'ve got another issue with -- with
respect to what was discussed, and that is the question
of the OC s tineliness with respect to their
obj ections. Now, |I've listened to the comments, and it
woul d seemthat while M. Cremades, in his independent
expert process, the -- the OC, they were given an
opportunity to participate and -- and deci ded for A or
B reasons not to.

After the -- the decision from M. Crenades,
which was, | think, October 24, sone 10 days or 12 days
| ater, O C cones along and says, "Hey, |'ve got an
obj ection.”

And ny question then is, is there anywhere in
the guidelines we apply a statute of limtation
standard? In other words, is it -- when is it too late
for an objector to object in the context of
M. Cremades' expert advice or -- or -- or decision?

MR. RODENBAUGH. WMay | start on that?

HAM LTON: Yes. |Is that M. Rodenbaugh?
RODENBAUGH: Yes, it is.
HAM LTON: Go ahead.

23 3 3

RODENBAUGH: And the answer to your question
is yes, there is a defined objection window that is
made public to everybody, in particular to the GAC, and

so the O C had a chance to file an objection at that
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point. Then they got a second tineline because
M. Cremades, through a request fromthe UAE, all owed
that in the UAE s objection proceeding.

So they've literally had two chances, both
were time limted, and they decided not to formally
partici pate, other than through the UAE, until they got
t he adverse decision and then -- and then immedi ately
called I CANN s staff asking them what to do about it.
There's an e-mail to that effect that just canme out in
di scovery. And -- and then, you know, suddenly we have
a letter fromthe O C saying that everybody objects.

MR. HAM LTON: M. Enson?
MR. ENSON: Thank you very nuch. Just a few quick
points on that.

First of all, | don't know that the O C
deci ded not to participate in a comunity objection or
decided not to file its own comunity objections. |'m
not sure why they did what they did. But, again, |
think what it was, was getting a -- 57 Menber States
together to unify in one point of time, and eventually
it did come to pass.

But the issue is not -- the -- again, we've
got to keep these different objection nmechani sns
separate. There's community objection. There's GAC

advice. There is public coment. There are others.
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There is no tinme line. There's no deadline for GAC
advice. There's no deadline for public comment. The
Gui debook specifically says in Section 1.123 that the
general public comment will remain open for the -- for
the application |ifecycle.

So the O -- sorry, go ahead.

MR. HAM LTON: Go ahead. Go ahead. | didn't nmean
to interrupt. Go ahead.

MR. ENSON: And the other point is, what we should
really be evaluating is not what the O C did and when
What we shoul d be evaluating is what the Board did.

And was the Board in a position in February of 2014 to
sinply say, "We're going to ignore the voices of 1.6
billion people because their organization didn't file a
community objection"?

If the Board had done that, then sonme woul d
argue the Board would be violating the byl aws by
failing to consider material information. The Board
had an objection fromthe sole voice of the comunity
that the Claimant was trying to represent, and that
voi ce was saying, "W object."”

The Board had to consider it in connection
with and in context with the GAC advice that it had
received as well. In taking all of that together, the

Board made the decision it nmde.
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MR. HAM LTON:  All right. If -- if for the sake
of argunment we decide that the GAC advice is no such
thing, that, indeed, that's a violation of the byl aws,
then you're -- you're -- you're left here with the
guestion of the O C and the community objection; isn't
that correct?

MR. ENSON: [|I'msorry, M. Hamlton. | just want
to make sure | understand your question.

You said if the GAC --

MR. HAM LTON: If, for the sake of argunent, we
under stand that what you're considering GAC advice, the
Tri bunal decides that that's not GAC advice, that the
GAC as a whole did not provide that advice, let's just
say for argunent's sake, you're left with OC comunity
objection; isn't that so?

MR. ENSON:. Well, certainly, yes. W have the
objection in the letters fromthe AOC --

MR. HAM LTON: Ri ght.

MR. ENSON: -- and objections from ot her
governnments. But | just want to say again,

M. Ham lton, there's no question that the Beijing
comruni que is GAC advice. It is non-consensus advice

that is specifically provided for in the CGui debook.

MR. HAM LTON: No, | get that. | get that. | get
t hat . That's -- that's -- that's -- | understand that.
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What |'mtrying to get -- what | want to tal k about now
is the OC and when they applied -- or when they

provi ded that objection. |I'mtrying to figure out

whet her or not they could have waited four nonths or
five nonths after M. Cremmdes' deci sion.

Coul d they have made it a year and woul d t hat
still have been a tinely objection? That's -- that's
the question |I'm asking.

MR. ENSON: Under st ood.

Yes, | think if -- if tinmely an objection is
made during the eval uation process, and that's what the
public comment section of the Gui debooks say. So as
M . Rodenbaugh joked earlier, if they had gotten a

contract and gone to get delegation and then the OC

obj ected, nothing -- there would be no -- there would
be no -- that objection would have no force because
the -- the -- the TLD would already be in operation.

The point was, in an eval uation process,

concerned entities and organi zations and i ndividual s
could make comments and | et the Board know their views.
That is what happened during the eval uation process.

MR. HAM LTON: Okay. Now -- go ahead. Sonebody
wants to comment ?

MR. RODENBAUGH: If | could. It's
M ke Rodenbaugh.
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But there were defined tinme franes for
community objections to be filed. There was a defined
time frame for GAC advice and for GAC early warnings.
Those were all defined.

The O C was well aware of themfromthe very
begi nni ng because the i ndependent objector was working
directly with the GAC (sic) and said specifically at
the end of his report that the OC was fully aware of
the issues with ny client's applications and had an
opportunity to object.

They then waited, | think, some 18 nonths.
|l -- 1 -- 1 don't recall the exact date of the report,
but fromthat date to the date of Decenber 2013, they
basi cally did nothing when they could have partici pated
in the GAC. They could have filed a comunity
obj ecti on.

MR. HAM LTON: Okay.
MR. ENSON: And this is M. Enson.

I would just say one nore tinme that this IRP
s not about the OC. This IRP is not whether the AOC
coul d have noved faster or -- or conplied better with
| CANN nechanism This is about whether or not the
Board conplied with the articles and byl aws, and the
Board had to consider that type of information whether

it could have been filed nonths before or not.
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MR. HAM LTON: Ri ght.

MR. RODENBAUGH: But the Board is al so bound to
follow its docunented policies and procedures and to
make its deci sions based on expert advice, which those
docunment ed procedures were specifically designed to
elicit.

MR. ENSON: Yeah, one of those procedures in the
GQui debook all ows public coment anytinme during the
eval uati on process, and that's what happened here.

MR. RODENBAUGH: Yeah, but that's not supposed to
supersede everything el se.

MR. HAM LTON: Okay. All right. Okay. Now, | et
me just nmove on with another question that | have.

The guidelines, | think, in -- the guidelines
in -- just bear with ne a second now -- in
Section 3.5 -- 3.5.4, the community objections, they
provide for -- when they talk about -- there are four
standards and they're cunulative. |In other words, you
must satisfy all four of them

And in the detrinment part it says, "An
al l egation of detrinent that consists only of the
applicant being delegated the string instead of the
obj ector will not be sufficient for a finding of

material detrinment,” and | think the spirit of that is

you can't just allege. You ve got to prove this.
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You' ve got to prove that there are -- there is a
detrinment as one of the conditions.
Now, with respect to the bylaws and the

standard and the criteria under the bylaws and the

gui delines, where is the proof that, indeed, there was
a -- adetrinment to the community if these strings were
awarded to the -- the C ai mant?

MR. ENSON: Thank you, M. Hamlton. This is --
this is Eric. Perhaps | wll start.

First of all, the -- this standard in 3.5.4
of the Gui debook relates to community objections.

MR. HAM LTON: Yes.

MR. ENSON: The Board does not decide conmunity
obj ection. Individual Panelists do that, |ike
M. Cremades. The standard does not apply to the Board
when it makes decisions either in evaluating GAC advice
or not.

MR. HAM LTON: Ri ght.

MR. ENSON: But the true detrinent is the |evel of
objection that the Board received fromnultiple Mislim
countries, as well as nultiple Mislimorgani zati ons,
and they all objected to this application proceedi ng.

The Board is not required to specifically
determ ne what the detrinment is, but it has to evaluate

and consi der these type of objections, unlike a -- a
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Panel i st evaluating a comunity objection.

MR. RODENBAUGH. My | respond?

MR. HAM LTON: Yes.

MR. RODENBAUGH: The -- that's just conpletely
untrue. Everything that the Board does has to be in
the public interest, very specifically in the
Gui debook, not just in that provision of the community
obj ection process, but in the, you know,
| CANN- has- what ever-di scretion-it-wants provision that
| CANN has conpletely hung its hat on in the Gui debook,
you know, the 400-plus pages, it picks on those two
sent ences.

And even those two sentences, one of themis
| CANN has to nake a determ nation about what is the
public interest in evaluating their decision. They
didn't do it. The objectors never provided it. | CANN
experts denied it. And | CANN has made no effort
what soever to point out any detrinment or any harmto
public interest or the Miuslimcomunity for ny client's
operation of these TLDs.

MR. HAM LTON: Okay. Gentlenen, | -- those are ny
guestions. You' ve responded to them |'m happy with
t hat .

My col | eagues have any ot her questions?

JUDGE CAHILL: If you're talking to Bill Cahill,
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no.

MR. HAM LTON:  Okay.

JUDGE CAHILL: I|I'mready to take it under
subm ssion and think about it.

MR. HAM LTON: Okay. Thanks.

MR. REI CHERT: Kl aus Reichert. No further
guestions for ne.

MR. HAM LTON: Okay. Very good.

Now, with respect then -- this question is

for both parties and it has to do with actual procedure

and due process and the like, and | just wanted to
know -- well, the Panel wants to know whet her or not
t hey have been treated fairly throughout this process
t hus far.

MR. RODENBAUGH:. Well, | certainly believe so.
certainly appreciate the Panel's consideration of the
matter. | think all the procedures so far have been
fair, yes. Thank you.

MR. ENSON: | CANN al so does thank the Panel for
Its work, and certainly does agree that it's been
treated fair in being given an opportunity to present
Its case, and we appreciate that.

MR. HAM LTON: Perfect. Ckay. Should we --
shoul d we then postpone the closing of these

proceedi ngs until we receive the transcript?
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MR. RODENBAUGH: | think we should. | think
M. Enson said at the outset that we, of course, have a
chance to review them and nake sure that we agree
they're accurate. And, otherw se, at that point |
think the proceedi ngs woul d be cl osed, unless the Panel
deci des otherw se. And, for exanple, there may be an
i ssue around the prevailing party, which in sone |RPs
has been handl ed subsequent to the final declaration.

MR. HAM LTON: Okay. Sounds fair to ne.

MR. ENSON: [|I'mfine to keep the -- the
proceedi ngs open for the purpose of review ng the

transcript and then noving fromthere and then cl osing.

MR. HAM LTON: Ckay. | think we'll do that. All
right. So then unless there are no further issues,
procedures or otherw se, | thank you both, Counsel. |

t hank nmy col |l eagues on the Panel, and | bid you
farewel | .

MR. ENSON: Thank you very nuch.

MR. RODENBAUGH: Thank you very nuch, gentl enen.

(End of proceedings at 12:34 p.m)
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CERTI FI CATI ON
OF
CERTI FI ED SHORTHAND REPORTER

I, the undersigned, a Certified Shorthand
Reporter of the State of California do hereby certify:

That the foregoi ng proceedi ngs were taken
before me at the tine and place herein set forth; that
any witnesses in the foregoing proceedi ngs, prior to
testifying, were placed under oath; that a verbatim
record of the proceedi ngs was made by nme using machi ne
short hand, which was thereafter transcribed under ny
direction; further, that the foregoing is an accurate
transcription thereof.

| further certify that | am neither
financially interested in the action nor a relative or
enpl oyee of any attorney of any of the parties.

I N W TNESS WHEREOF, | have this date
subscri bed ny nane this 11th day of May, 2017.

% ﬁﬁumm oo

Jana Bonmarito, CSR

CSR No. 10880
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